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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

BRIAN BOCHENEK, 

 

     Petitioner, 

 

vs. 

 

THE SCHOOL BOARD OF SEMINOLE 

COUNTY, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 21-3632 

 

RECOMMENDED ORDER 

Pursuant to notice, a final hearing in this cause was held in Tallahassee, 

Florida, via Zoom video conference on June 14 and 15, 2022, before Linzie F. 

Bogan, Administrative Law Judge of the Division of Administrative Hearings 

(DOAH). 

 

APPEARANCES 

For Petitioner:  Brian Bochenek, pro se 

      Judy and Michael Bochenek 

      4550 Cove Circle, Apartment 1102 

      St. Petersburg, Florida  33708 

 

For Respondent: Francis H. Sheppard, Esquire 

      Stephanie Alexa McNeff, Esquire 

      Rumberger, Kirk & Caldwell, P.A. 

      300 South Orange Avenue, Suite 1400 

      Orlando, Florida  32801 

 

STATEMENT OF THE ISSUE 

Whether Respondent violated the Florida Civil Rights Act of 1992, as 

alleged in the Employment Complaint of Discrimination filed by Petitioner. 
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PRELIMINARY STATEMENT 

On April 24, 2019, Brian Bochenek (Petitioner) filed an Employment 

Complaint of Discrimination (Complaint) with the Florida Commission on 

Human Relations (FCHR), and alleged therein that his former employer, 

Seminole County Public Schools (Respondent or School Board), violated 

section 760.10, Florida Statutes (2022),1 by discriminating against him on the 

basis of disability, and retaliating against him for engaging in protected 

activity. The specific allegations of the Complaint were that Petitioner was 

subjected to discrimination by being demoted to a custodial position from a 

teaching position upon his return from a medical leave of absence, and that 

with this demotion, his pay was reduced from $50,000 to $17,000 a year. 

Petitioner also alleged that Respondent threatened to take away his teaching 

tenure. Finally, the Complaint alleged that Respondent failed to place 

Petitioner in a teaching position with physician recommended 

accommodations; and thus, Petitioner had no choice but to submit his 

resignation on March 4, 2019. 

 

The allegations were investigated, and on April 3, 2020, FCHR issued its 

Determination: No Reasonable Cause. A Petition for Relief was filed by 

Petitioner on April 30, 2020. FCHR transmitted the case on December 1, 

2021, to DOAH for assignment of an administrative law judge. The final 

hearing in this cause was scheduled to commence on March 2, 2022. On 

January 27, 2022, an Order Granting Continuance was entered, and the final 

hearing was rescheduled for March 30, 2022. On March 18, 2022, Respondent 

filed a Motion for Continuance, and the final hearing was rescheduled for 

April 26 and 27, 2022. On April 18, 2022, Petitioner filed a Motion for 

                                                           
1 All subsequent references to Florida Statutes will be to the 2022 version, for ease of 

reference. Section 760.10 has been unchanged since 1992, save for a 2015 amendment adding 

pregnancy to the list of classifications protected from discriminatory employment practices. 

Ch. 2015-68, § 6, Laws of Fla. 
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Continuance, and by Order entered on April 21, 2022, the final hearing was 

rescheduled for June 14 and 15, 2022. 

At the final hearing, Petitioner testified on his own behalf and did not 

offer the testimony of any other witnesses. Respondent offered testimony 

from current and former employees Boyd Karns, Dawn Bontz, Carianne 

Reggio, Lynn Besaw, and Mark Russi. Petitioner’s Exhibits 1 through 6, 8, 9, 

11, 13 through 15, 17 through 20, 22, 24, and 27 were admitted into evidence. 

Respondent’s Exhibits 1 through 48 were also admitted into evidence.  

 

A three-volume Transcript of the final hearing was filed with DOAH on 

July 25, 2022. Respondent requested an additional seven days to submit a 

proposed recommended order, and the same was filed on August 11, 2022. 

Petitioner elected not to file a proposed recommended order. Respondent’s 

Proposed Recommended Order was considered in preparing this 

Recommended Order. 

 

FINDINGS OF FACT 

1. Petitioner has a Florida professional educator’s certificate with 

endorsements in social science (grades K-6), physical education (grades K-12), 

elementary education (grades K-6), and educational leadership (all levels). 

Petitioner secured his social science endorsement on or about October 27, 

2001, a physical education endorsement for grades 6 through 12 on or about 

April 19, 2003, and a “K-12” physical education endorsement on or about 

January 22, 2005. Petitioner received his elementary education endorsement 

on or October 2, 2014, and his endorsement in educational leadership in May 

2011. 
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2. Respondent’s personnel records suggest that Petitioner began his 

teaching career with Respondent on July 28, 2004, when he was hired to 

teach social studies at Tuskawilla Middle School.2 

3. On August 9, 1994, Respondent adopted a written job description for 

the position of “teacher” and denoted therein the following essential job 

functions: 

(1) Provide the appropriate educational 

opportunities and instruction for each student, 

according to his/her needs and abilities;  

 

(2) Prepare, in advance, appropriate lesson plans;  

 

(3) Keep accurate records, tests, reports, etc., as 

required by Florida Statutes, Regulations and 

School Board Policy; 

 

(4) Establish and maintain open communication 

with parents, establish and maintain good rapport 

with students, school  personnel, and parents; 

 

(5) Work with fellow teachers, assistants, parent 

volunteers, administrations, etc. in planning for 

instructions; 

 

(6) Participate in staff development and in-service 

training; 

 

(7) Establish and maintain a classroom atmosphere 

conducive to teaching and learning; plan and 

implement use of classroom time effectively; 

 

(8) Implement School Board and school-based 

policies and procedures in order to uphold school 

regulations; 

 

                                                           
2 Respondent’s Exhibit 18, Bates 369, is a copy of a letter from Petitioner wherein he states 

that he has “been a teacher with Seminole County Schools since 2003.” The discrepancy in 

dates is not material to the resolution of the instant dispute and reference to when Petitioner 

began teaching in Seminole County is mentioned only for background informational 

purposes. 
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(9) Work closely with guidance personnel to assist 

students with special needs; [and] 

 

(10) Communicate curriculum and student-related 

information effectively in oral and written mode. 

 

4. The parties agree that in order to perform the essential functions that 

involve direct interaction with students, a teacher must properly supervise 

students so as to ensure that students have a safe environment in which to 

learn. 

A. Summary of Allegations and Evidence 

5. On April 24, 2019, FCHR received Petitioner’s Complaint. In the 

Complaint, Petitioner alleged that March 4, 2019, was the date when the 

“most recent discrimination took place.” March 4, 2019, as further discussed 

below, is when Petitioner submitted to Respondent his letter of resignation. 

The “discrimination statement” in Petitioner’s Complaint is devoid of 

reference to meaningfully significant dates, but the Complaint did note, 

however, that “Claimant was asked to respond to Respondent by 03/10/2019 

[as to] [whether] he would return to the custodial position.” As more fully 

explained below, on July 2, 2018, Petitioner’s physician determined that 

Petitioner was medically unable to return to work and requested that 

Petitioner be placed on medical leave of absence. Because Petitioner did not 

have medical clearance to work, he was not a “qualified individual with a 

disability” since he could not perform the essential functions of his job as a 

teacher “with or without reasonable accommodation.” 

B. Background 

6. Petitioner has long suffered from depression, anxiety, and panic 

attacks. According to Dr. Scott D. Farmer, who has treated Petitioner for 

these issues for many years, “Mr. Bochenek’s condition is exacerbated by 

preoccupation with colleague’s perceptions.” Petitioner’s mental health 

conditions have, at times, impacted his ability to perform his job as a teacher. 
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7. During the 2011-2012 academic term, Petitioner taught at South 

Seminole Middle School. On July 2, 2012, Petitioner’s former physician, 

Dr. Matthew Rosen, completed a report of disability and stated therein that 

Petitioner suffered from “severe anxiety with depression [and] panic attacks.” 

As an accommodation, Dr. Rosen requested that Petitioner have “no 

teaching” responsibilities, and that he “work with one or 2 other people, small 

groups, no children.” 

8. On July 11, 2012, Petitioner’s other physician, Dr. Farmer, also 

completed a report of disability. Dr. Farmer diagnosed Petitioner with 

“refractory major depression, severe without psychotic features, panic 

disorder, [and] generalized anxiety disorder.” Dr. Farmer’s proposed 

accommodations mirrored those suggested by Dr. Rosen. 

9. In support of his July 2012 request for accommodation, Petitioner 

submitted to Respondent certain illuminating information and stated therein 

the following: 

In January 2012 my anxiety worsened but I was 

able to continue teaching, getting an effective 

evaluation and finishing the school year. I was 

hoping to be able to go back into the classroom in 

August, but my doctors have not been able to find 

the right medication to help ease the anxiety. I am 

able to perform intellectually and physically but 

the stress of being in the classroom seems 

overpowering at this time. That is why I am looking 

to perform in other areas outside the classroom. I 

want to continue working for Seminole County 

Schools so that I can continue to receive my health 

benefits, retirement, and maintain my tenure. I 

know that I may have to take a decrease in pay 

until I am able to return to the classroom or an 

administrative position. 

 

10. On July 30, 2012, Petitioner sent the following email to Respondent’s 

representative Dr. Ron Pinnell: 
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Dear Dr. Pinnell: 

 

As requested, I have looked carefully at the current 

jobs available on the hotline (7/30/2012) within 

SCPS. I have also read through the job descriptions 

and chosen jobs that I feel I would be capable of 

doing, and would be appropriate, considering my 

health. Please view attachment (sheet 1) and find a 

list below. 

 

I am concerned about any instructional position 

whatsoever, as I would be alone with students. 

 

In addition to the specific job descriptions below, 

I do feel I could benefit certain departments 

within Seminole County, such as Families in 

Transition, … Title 1, District safety, The Office of 

School Safety and Student Alternative Placement, 

Safe and Drug Free Schools, Risk Management and 

Employee Benefits, Purchasing and Distribution, 

Community Involvement, the Print Department, 

Human Resources, The Foundation, Families in 

Transition, Facilities, [and] Dividends.  

 

11. On July 30, 2012, Dr. Pinnell provided the following response to 

Petitioner: 

Brian: 

 

Thank you for taking the time to investigate those 

positions that you feel you can fill. Unfortunately, 

right now, there are no openings in any of the 

positions you cited. I will give you a call to discuss. 

 

12. In July 2012 Petitioner was a member of the teacher’s union, and his 

representative, Rosa Pickett, assisted with seeking an accommodation for 

Petitioner for the then upcoming 2012-2013 academic year. After multiple 

discussions between Dr. Pinnell, Petitioner, and Ms. Pickett, the parties 

agreed that Petitioner would work in a custodial position which would allow 

him to maintain his health insurance. The ultimate goal was for Petitioner to 

eventually return to his position as a classroom teacher. 
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13. Dr. Pinnell offered credible testimony that while discussing 

Petitioner’s transfer to a custodial position, Petitioner was informed that 

upon acceptance of the custodial position, Petitioner would lose his 

professional service contract due to a break in service. Petitioner accepted the 

transfer to the custodial position. 

14. Shortly after the start of the 2012-2013 academic year, Petitioner, in 

September 2012, was hospitalized due to his illness. In November 2012, 

Petitioner returned as a custodian at Midway Elementary and successfully 

worked the remainder of the 2012-2013 academic year.  

15. For the 2013-2014 academic year, Petitioner was reassigned from his 

position as a custodian to that of paraprofessional at Midway Elementary 

School. It is not clear from the record what brought about this change, but it 

is reasonable to infer that Petitioner’s medical condition improved such that 

he could meet the essential performance responsibilities of the position, 

which included supervising “students at lunch, study time, and in other 

assigned areas.” Petitioner was reappointed as a paraprofessional for the 

2014-2015 academic year. 

16. In December of the 2014-2015 academic year, Petitioner’s medical 

condition improved to the point to where he could return to the classroom as 

a teacher. Accordingly, Petitioner was transferred from the position of 

paraprofessional to that of classroom teacher, and completed the remainder 

of the 2014-2015 academic year without need for accommodation. 

17. Petitioner began the 2015-2016 academic year as a fourth-grade 

teacher at Midway Elementary School. On or about December 16, 2015, 

Petitioner submitted to Respondent a request for leave of absence and stated 

therein that “on October 7th of this year and intermittently since then, 

certain uncontrollable symptoms of my disability have resurfaced and … 

have severely impaired my ability to perform regularly at the level both you 

and I would want.” By correspondence dated January 18 and 26, 2016, 

Petitioner’s physician, Dr. Farmer, submitted documentation in support of 
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Petitioner’s request for leave and stated therein that Petitioner “suffers from 

a serious health condition that renders him unable to perform his job as a 

classroom teacher any longer.” 

18. Petitioner’s request for leave for the remainder of the 2015-2016 

academic year was granted, and he continued on leave through the 2016-2017 

academic year. 

19. On or about February 17, 2017, Dr. Farmer, while Petitioner was still 

on leave, submitted a narrative report to Respondent regarding Petitioner’s 

medical condition. Excerpts from the report state as follows: 

Mr. Bochenek is diagnosed with Generalized 

Anxiety Disorder. The most troubling aspect of 

this disorder is the absence of a predictable pattern 

of symptom emergence. Nearly equal is the 

unpredictable intensity of symptoms he will 

experience. … This makes normal life difficult and 

relaxation impossible. … He does not recognize any 

predictable triggering events which invaryingly 

[sic] lead to the onset of symptoms. … The stress of 

his teaching position responsibilities is not the 

triggering phenomenon. He has had symptoms 

present away from the teaching setting and during 

breaks when no work product or preparation was at 

issue. When his symptoms are quiescent, he suffers 

no limitations in any facet of his day-to-day life, 

socially, recreationally, or professionally. 

 

*  *  * 

 

When Mr. Bochenek experiences significant 

symptom intensity as he did in April 2012 and 

December 2015, simple tasks become nearly 

impossible. He becomes ruminative. This slows 

his task processing, problem solving and accurate 

formulation of the scope of a challenge. He has 

trouble monitoring the evolving scenario and 

reformulating the priority action item that is 

essential for conveying presence and appearing 

to have agency and competence. … Physical 

symptoms accompanying this loss of situation 

readiness and competence are: gastrointestinal 
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distress (bloating, discomfort, reflux, intensified 

colonic alerting perceptions signifying threatening 

of diarrhea), urinary urgency, muscle tension 

generally, headache, hot and cold flushes of the 

skin, numbness or pins and needles perceptions on 

the hands and feet. Accompanying these feelings 

are a compensatory obsessive urge to clean and 

compulsive ritualistic cleaning behaviors. 

 

In the most extreme instances of anxious tension, 

he has lost control of bladder and bowel con-

tinence. … The types of settings that will work best 

for Mr. Bochenek are ones where the routines are 

consistent, task-oriented, and for the most 

part uninturrupted [sic]. Access to a restroom and 

availability of someone to watch his students 

temporarily, when needed, would be ideal. 

 

20. On April 4, 2017, Respondent met with Petitioner and his union 

representative to discuss job placement options for the 2017-2018 academic 

year. A written summary from the meeting notes the following: 

Mr. Bochenek stated he would really like a 

transfer. He feels that going back to Midway would 

cause anxiety because people would question him 

why he missed a year of school. He said it’s 

embarrassing to him and wants a fresh start. 

 

Doesn’t want to return to Midway, Tuskawilla or 

South Seminole. Doesn’t want to have a personal 

conversation about his health with former 

colleagues. … It’s embarrassing, he feels he will be 

considered a joke. 

 

I told him that he needs to look online for job 

openings and start applying and I will look into 

his accommodation requests. I did ask for him to 

have ADA forms completed and returned to me. 

I also gave him a copy of his job description and 

explained his essential job functions and how the 

accommodation process works. He stated since 

he was on leave he couldn’t access jobs as an 

employee. I called the helpdesk and they explained  
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what to do. I then had them to explain it to me, 

then I did a screenshot and gave him a copy. He 

said he understood. I also gave him my card and 

the helpdesk phone number. 

 

These statements attributed to Petitioner are entirely consistent with 

Dr. Farmer’s opinion that Petitioner is hyper-concerned and preoccupied with 

the perceptions of his colleagues. 

21. By correspondence dated May 19, 2017, Respondent informed 

Petitioner of the following: 

Dear Mr. Bochenek: 

 

In summary of our meeting on April 4, 2017, you 

had explained that you were returning from leave 

for the 2017-2018 school year. You requested [the] 

following accommodations: 

 

 * Transfer to a new school 

 * Access to a restroom and/or coverage for 

  restroom breaks, when needed. 

 

Seminole County Public School District has 

approved a transfer for you to Carillon Elementary 

School for the 2017-2018 school year. Additionally, 

SCPS will provide access to a restroom that is close 

in proximity to your classroom if it doesn’t disrupt 

the educational process. Coverage for restroom 

breaks will be provided, as needed. 

 

22. Petitioner began the 2017-2018 academic year as a teacher at Carillon 

Elementary School. According to correspondence from his physician, 

Petitioner, “[o]n Monday, October 23, 2017, [was] treated … for the extremely 

uncomfortable physical symptoms he [was] experiencing because of his 

medical condition, [and] [o]n Wednesday, October 25, 2017, these symptoms 

rendered Mr. Bochenek unable to report to work.” During the latter part of 

the fall semester Petitioner applied for and was granted medical leave from 

December 1, 2017, through December 22, 2017. 
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23. Once again, Petitioner requested a transfer to a different school, and 

on December 12, 2017, Respondent met with Petitioner and his union 

representative to discuss placement options for the spring 2018 semester. 

24. On January 2, 2018, Petitioner sent an email to Respondent’s 

representative, Ms. Carianne Reggio, and inquired as to whether there were 

“any updates on [his] new job placement based on our meeting from 

12/12/2017.” Within minutes of receiving Petitioner’s email, Ms. Reggio 

informed Petitioner that his doctor had not returned any of her calls or 

submitted any documentation to the personnel office. 

25. On Monday, January 8, 2018, Mark Russi sent an email, with a copy 

to Petitioner’s union representative, advising that Petitioner was being 

transferred from Carillon Elementary School to Markham Woods Middle 

School, and that Petitioner would teach U.S. History as a long-term 

substitute. The email also advised that Petitioner was to report to work on 

Friday, January 12, 2018.  

26. Included in the record is an undated “physician’s report of disability” 

that is signed by Dr. Farmer. The document is identified in the record as 

SBSC_000042. (Respondent’s Exhibit 5) Immediately above the signature 

block of the form, the following question and handwritten response appear: 

“What accommodations can be made to help the employee perform the 

essential functions of their job? – See reverse for response.” Dr. Farmer’s 

response to the question appears to have been separated from the form when 

compiling exhibits for the final hearing. However, in combing the record, it 

reasonably appears that SBSC_000047 (Respondent’s Exhibit 7 and 5A) is 

Dr. Farmer’s response to the question and it reads as follows: 

Accommodations: A transfer to a new school would 

be ideal. Mr. Bochenek’s condition is exacerbated 

by preoccupation with colleagues’ perceptions. 

Transfer to a new school would eliminate that 

source of apprehension. Restroom access is a 

pivotal accommodation for Mr. Bochenek. Physical 

education allows for cross-coverage of students by 



 

13 

the corresponding female assigned to the physical 

education section while Mr. Bochenek excuses 

himself. … If a physical education position is not 

available, a Middle School Social Studies 

assignment would allow for gastrointestinal 

symptoms to be managed every 50 minutes. An 

alternative acceptable deployment would be 2nd or 

3rd grade.  

 

Provision of access to a convenient staff bathroom 

is an important accommodation. This will require a 

staff person to be available to watch his students 

temporarily when needed for his health concerns. 

 

27. Given that on January 8, 2018, Petitioner was transferred to a new 

school, as suggested by Dr. Farmer, and that he was assigned to teach social 

studies (also suggested by Dr. Farmer), it is reasonable to conclude that 

Mr. Russi was in receipt of Dr. Farmer’s undated physician’s report of 

disability as referenced above.  

28. Petitioner reported to Markham Woods Middle School and worked for 

one day. On Sunday, January 14, 2018, Petitioner’s father sent the following 

email message to Ms. Reggio: 

I am sorry about this note about Brian so tell me 

who I can work with until your return. Friday was 

a disaster. He was unable to discuss situation with 

principal, we understand how busy they are. More 

than a few students recognize Brian as a custodian 

from his previous school assignment. He has one 

subject but 3 preps, regular, advanced, pre AP. No 

one knows about his restroom needs (bowel 

problem caused by anxiety). Two days a week his 

classes run for 1:29 minutes each before a class 

change then another 1:29 class. One day no break 

except lunch. Restroom is opposite end of hall about 

40 yards. After school Brian wanted to talk to 

Principal, she was busy with other issues (again 

understandable). We discussed pupil interaction, 

certainly not a great deal of pupil self discipline, 

but it did work for current teacher. E.g. drinking 

soda while class in session, using cell phones at 
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will, walking around room while teacher is 

teaching. All problems Brian would have to solve. 

Brian said pupils did love their teacher. This is not 

a good fit for Brian. Trip to work 30 minutes no 

traffic, traffic 45 minutes. What do we do next they 

expect him there Tuesday. He can not show up 

positive about this. Help, this will lead to continued 

failure. We need to call Reggio about this. Help I 

too feel very helpless. Again as Dad I am so sorry 

about loss and having to deal with us. 

 

29. On Monday, January 15, 2018, Petitioner sent Ms. Reggio an email, 

which states in part as follows: 

Everything … that my father stated is accurate and 

this placement is not conducive for my health. In 

addition, I had three incidents of loose bowels 

during my work day on Friday during instructional 

time and this is a documented side effect of my 

anxiety. 

 

I have informed my principal that I would not be in 

attendance tomorrow (Tuesday, January 16) due to 

my health. I need you and Mr. Rock [union 

representative] to communicate to Markham Woods 

on my behalf that I will not be returning there due 

to my health concerns. … I need an extension on 

my medical leave until we are able to get the 

information from Dr. Farmer and find an alternate 

placement that is suitable. 

 

30. Ms. Reggio replied to Petitioner’s email and informed Petitioner that 

since he had “been placed twice in a short period of time … [she’ll] need to 

meet with Boyd Karns to determine the next course of action.” 

31. On January 18, 2018, a meeting was held to discuss Petitioner’s 

circumstances. Minutes from the meeting indicate that Petitioner, Curt Rock, 

Boyd Karns, Mark Russi, and Carianne Reggio were in attendance. Petitioner 

denies that he attended the meeting and suggests that the existence of the 

meeting was fabricated by Respondent. Contrary to Petitioner’s assertion, the 

credible evidence establishes that a meeting to discuss Petitioner’s 
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employment options took place on January 18, 2018. While the evidence does 

not establish that Petitioner personally attended the meeting, the evidence is 

clear that Petitioner was nevertheless made aware of information discussed 

during the meeting. 

32. Notes from the meeting reflect that after exploring various placement 

options, “[d]iscussions ensued regarding if a custodial position may be the 

best option at this time, [and that] [a]ll indicated that a custodial position 

may be the best fit based on what Mr. Bochenek shared.” 

33. On February 6, 2018, Ms. Reggio informed Petitioner that a custodial 

position was available at Midway Elementary School with an immediate start 

date. There is no evidence that Petitioner himself sent a reply to Ms. Reggio’s 

missive, but Mr. Rock, Petitioner’s union representative, sent the following 

reply to Ms. Reggio on Petitioner’s behalf: 

Hi Cari, 

 

Midway would not be an appropriate placement for 

Brian. That is the school he was teaching at when 

this all started two years ago so his former 

students are there and colleagues. I would 

appreciate if the District could continue looking for 

a better custodial placement for Brian. 

 

Thanks, 

 

Curt 

 

34. Mr. Rock’s reply did not indicate in any way that Petitioner was 

surprised by Respondent’s offer that Petitioner work as a custodian for the 

Spring 2018 semester. Instead, Mr. Rock conveyed, on Petitioner’s behalf, 

that placement at Midway Elementary School was inappropriate and that 

there was hopefully “a better custodial placement for Brian.”  

35. Petitioner rejected Respondent’s offer to employ him as a custodian at 

Midway Elementary School, and instead, requested to go on medical leave for  
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the remainder of the Spring 2018 semester. Respondent granted Petitioner’s 

request. 

36. There is no indication of record that Petitioner made any attempt 

during the Spring 2018 semester to identify available jobs advertised by 

Respondent that he believed would provide a reasonable accommodation for 

his condition. 

37. On or about April 7, 2018, Dr. Farmer submitted a “reasonable 

accommodation request form” to Respondent. The form did not alter any of 

Dr. Farmer’s earlier opinions with respect to Petitioner’s medical condition. 

The correspondence did, however, offer further illuminating information by 

noting that Petitioner, when his anxiety-caused symptoms flared up, had, in 

addition to symptoms of irritable bowel syndrome, “moderate” impairment of 

his ability to “manage multiple priorities, [deal with] intense customer 

interaction, multiple stimuli, [and] frequent change.” Dr. Farmer also noted 

that Petitioner suffered from mild impairment to his “short-term memory, 

long-term memory, attention span, reasoning, anal[ytical abilities], verbal 

and written communication” skills. 

38. It is reasonable that, when symptomatic, Petitioner’s impairments and 

limitations would prevent him from, at a minimum, providing “appropriate 

educational opportunities and instruction,” maintaining “a classroom 

atmosphere conducive to teaching and learning,” and performing several of 

the other essential functions associated with the job of “teacher.” 

39. Dr. Farmer suggested as an accommodation that the School Board 

should “[c]onsider deploying Mr. Bochenek at Journeys or hospital home 

bound services [or] physical ed[ucation] as adequate placement because there 

is always a fellow teacher available to cover his students.” There is no 

evidence that positions within the categories suggested by Dr. Farmer were 

available during the 2018-2019 academic term. 
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C. Basis for Current Charge of Discrimination 

40. By letter dated May 24, 2018, Respondent informed Petitioner that for 

the 2018-2019 academic year, which began in August 2018, he would be 

placed as a custodian at Heathrow Elementary.  

41. Petitioner, by correspondence dated June 21, 2018, informed 

Respondent of the following: 

By having to accept this position, I am being 

demoted and taking a position with much less pay. 

This placement is not helping with my current 

medical condition. At this time, I feel I have to 

accept this position to remain employed by SCPS; 

so that I do not lose my benefits of 14 years of 

teaching service in the county. I have had no other 

offer of a position that met with the 

accommodations given to you by my physician on 

the physical form you requested from my physician, 

Scott Farmer, M.D. in May, 2018. Please reconsider 

extending my medical leave. 

 

There is no evidence that Petitioner, after receiving Respondent’s May 2018 

correspondence, made any attempt to identify available jobs that he believed 

that he could perform with or without a reasonable accommodation. Instead, 

Petitioner, once again, asked Respondent to “reconsider extending [his] 

medical leave.”3 

42. By letter dated July 2, 2018, Dr. Farmer informed Respondent that 

“[i]n April of 2018, I wrote that Mr. Bochenek could return to work, but upon 

examining him today, he needs to go back on medical leave.” Also on July 2, 

2018, Petitioner submitted to Respondent an application for extended sick 

leave without pay for an undetermined amount of time beginning on or about 

                                                           
3 Generally, the employer and employee must engage in an interactive process to determine 

an appropriate position for the employee. However, once the employee’s request for leave is 

granted, as was the case in the instant dispute, the employer’s duty to assist the employee 

with finding a vacant position while the employee remains on leave is likely abated. Cf. 

Albert v. Smith’s Food & Drug Centers, Inc., 356 F.3d 1242, 1252 (10th Cir. 2004)(“an 

employer’s duty to identify vacant positions arises when the employee requests reassignment 

and ends after the employer determines that no positions are available or will become 

available in the fairly immediate future.”). 
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August 3, 2018. Petitioner’s request for leave was approved for the 2018-2019 

academic term. 

43. By letter dated July 26, 2018, Respondent’s director of employee and 

governmental relations/personnel, Mark Russi, sent Petitioner a “standard 

letter that goes out to everybody.” The letter informed Petitioner that per the 

collective bargaining agreement between the union and the school Board, he 

was entitled to two consecutive years of approved leave and the 2018-2019 

academic term would be his second consecutive year. The letter went on to 

advise Petitioner of the following: 

You will receive information from the Human 

Resources Department in January 2019, requesting 

that you respond by the March 10, 2019 notification 

deadline of your intent for the 2019-2020 school 

year. You will need to submit your intent to 

Mr. Brett White, Principal, Heathrow Elementary 

School on or before March 10, 2019. Failure to 

comply by the March 10, 2019 deadline may result 

in termination for default.  

 

44. Petitioner testified that he believed that his employment would be 

terminated at the end of the 2018-2019 academic year because that would be 

the end of his second consecutive year of approved leave. Accordingly, on or 

about March 4, 2019, Petitioner, while on medical leave, submitted to 

Respondent the following correspondence: 

To: Whom This May Concern 

 

From: Brian Bochenek 

 

Re: Resignation Letter 

 

This letter will serve as my notice to resign from 

my position at Seminole County Public Schools. 

Please accept this letter as my intention to resign 

in two weeks from the date of this letter. 
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I greatly appreciate the opportunities I was given 

at Seminole County Public Schools, and I will 

always value the skills and knowledge I gained 

from my time there. Thank you again. 

 

Best Regards, 

 

Brian Bochenek 

 

45. At no time did Petitioner, after receiving Mr. Russi’s letter of July 26, 

2018, make inquiry of Respondent as to whether his leave could be extended, 

nor did he make an effort to identify available jobs that he believed he could 

perform.  

 

CONCLUSIONS OF LAW 

46. The Division of Administrative Hearings has jurisdiction of the subject 

matter of and the parties to this proceeding. §§ 120.569, 120.57(1), and 

760.11(7), Fla. Stat. (2022). 

47. The Florida Civil Rights Act of 1992 (Florida Civil Rights Act or 

FCRA), chapter 760, prohibits discrimination in the workplace. The FCRA is 

modeled after Title VII of the Civil Rights Acts of 1964 and 1991, 42 U.S.C. 

§ 2000, et seq. (Title VII), so that federal case law regarding Title VII is 

applicable to construe the FCRA. See Castleberry v. Edward M. Chadbourne, 

Inc., 810 So. 2d 1028, 1030 (Fla. 1st DCA 2002). 

48. Section 760.10 states the following, in relevant part: 

(1) It is an unlawful employment practice for an 

employer:  

 

(a) To discharge or to fail or refuse to hire any 

individual, or otherwise to discriminate against any 

individual with respect to compensation, terms, 

conditions, or privileges of employment, because of 

such individual’s race, color, religion, sex, national 

origin, age, handicap, or marital status. 

 

* * * 
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(7) It is an unlawful employment practice for an 

employer, an employment agency, a joint labor-

management committee, or a labor organization to 

discriminate against any person because that 

person has opposed any practice which is an 

unlawful employment practice under this section, 

or because that person has made a charge, testified, 

assisted, or participated in any manner in an 

investigation, proceeding, or hearing under this 

section. 

 

49. The School Board is an “employer” as defined in section 760.02(7), 

which provides the following: 

(7) “Employer” means any person employing 15 or 

more employees for each working day in each of 20 

or more calendar weeks in the current or preceding 

calendar year, and any agent of such a person. 

 

50. In the present case, Petitioner alleges that the School Board 

discriminated against him on the basis of disability and retaliation against 

him for engaging in legally protected activity. When a charge of 

discrimination is based on a disability, the FCRA is construed in accordance 

with the Americans with Disabilities Act (ADA), 42 U.S.C. § 12101, et seq. See 

D’Angelo v. ConAgra Foods, Inc., 422 F.3d 1220 (11th Cir. 2005); Razner v. 

Wellington Reg’l Med. Ctr., Inc., 837 So. 2d 437 (Fla. 4th DCA 2002). 

51. Florida courts have determined that federal case law applies to claims 

arising under the Florida Civil Rights Act, and as such, the United States 

Supreme Court’s model for employment discrimination cases set forth in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 

668 (1973), applies to claims arising under section 760.10, absent direct 

evidence of discrimination. See Harper v. Blockbuster Entm’t Corp., 139 F.3d 

1385, 1387 (11th Cir. 1998); Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d 

1353, 1361 (S.D. Fla. 2002); Fla. State Univ. v. Sondel, 685 So. 2d 923, 925 

n.1 (Fla. 1st DCA 1996); Fla. Dep’t of Cmty. Aff. v. Bryant, 586 So. 2d 1205 

(Fla. 1st DCA 1991). 
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52. “Direct evidence is ‘evidence, which if believed, proves existence of fact 

in issue without inference or presumption.’” Rollins v. TechSouth, Inc., 833 

F.2d 1525, 1528 n.6 (11th Cir. 1987)(quoting Black’s Law Dictionary 413 (5th 

ed. 1979)). Petitioner offered no evidence that would satisfy the stringent 

standard of direct evidence of discrimination. 

53. Under the McDonnell Douglas analysis, in employment discrimination 

cases, Petitioner has the burden of establishing, by a preponderance of the 

evidence, a prima facie case of unlawful discrimination. If the prima facie 

case is established, the burden shifts to the employer to rebut this 

preliminary showing by producing evidence that the adverse action was 

taken for some legitimate, non-discriminatory reason. If the employer rebuts 

the prima facie case, the burden shifts back to Petitioner to show by a 

preponderance of the evidence that the employer’s offered reasons for its 

adverse employment decision were pretextual. See Texas Dep’t of Cmty. Aff. v. 

Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 

54. Using the McDonnell Douglas framework as applied to ADA cases, 

Petitioner has the burden to establish by a preponderance of the evidence a 

prima facie case of unlawful employment practice by demonstrating that: 

(1) he has a disability; (2) he was a qualified individual; (3) Respondent took 

an adverse action as it relates to Petitioner’s employment; and 

(4) Respondent took that action because of Petitioner’s disability. See Leme v. 

S. Baptist Hosp. of Fla., Inc., 248 F. Supp. 3d 1319, 1339 (M.D. Fla. 2017). 

55. Under the FCRA, a prima facie case of retaliation requires Petitioner 

to prove, by a preponderance of the evidence: (1) that he engaged in a 

statutorily protected activity; (2) that an adverse employment action 

occurred; and (3) that the adverse action was related to the protected 

activities. § 760.10(7), Fla. Stat. See Chapter 7 Trustee v. Gate Gourmet, Inc., 

683 F.3d 1249, 1258 (11th Cir. 2012). 

56. Petitioner has 365 days from a perceived incident of discrimination to 

file a claim with the FCHR. Sheridan v. State, Dep’t of Health, 182 So. 3d 
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787, 789 (Fla. 1st DCA 2016)(“[C]laims that are not timely filed are time-

barred”). Liu v. Univ. of Miami, 138 F. Supp. 3d 1360, 1369 (S.D. Fla. 2015). 

As Petitioner filed his complaint of discrimination on April 24, 2019, any 

evidence of discrimination presented prior to April 24, 2018, is barred by the 

statute of limitations. 

Prima Facie Evidence of Alleged Discrimination Based on Disability 

57. The ADA defines “disability” as a physical or mental impairment that 

substantially limits one or more major activities, there is a record of such an 

impairment, or the employer regards the employee as having such an 

impairment. See 42 U.S.C. § 12102(1). Petitioner has an extensive history 

related to his inability to, at times, control his bowels. See Workman v. Frito-

Lay, Inc., 165 F.3d 460, 467 (6th Cir. 1999)(irritable bowel syndrome may 

substantially limit the major life activity of bowel control). Petitioner, at all 

times material hereto, suffered from a disability that substantially limited 

his ability to perform one or more major life activities.4 

58. As it relates to the instant case, a qualified individual is an individual 

who: (1) has the skill, experience, education, and other job-related 

requirements for teacher; and (2) can do the essential functions of the job – 

with or without a reasonable accommodation. Cleveland v. Policy Mgmt. Sys. 

Corp., 526 U.S. 795, 806, 119 S. Ct. 1597, 1603, 143 L. Ed. 2d 966 (1999); 

Minus v. Miami-Dade Cnty., No. 19-CV-25113, 2021 WL 1318384 (S.D. Fla. 

Apr. 8, 2021). An accommodation is reasonable if “it enables the employee to 

perform the essential functions of the job.” Lucas v. WW. Grainger, Inc., 257 

F.3d 1249, 1255 (11th Cir. 2001). 

59. Petitioner satisfies the first prong of the “qualified individual” analysis 

in that at all times relevant hereto he possessed a Florida professional  

 

                                                           
4 Petitioner advised during the final hearing that he receives Social Security Disability 

Insurance (SSDI) benefits. The record does not indicate the commencement date of 

Petitioner’s SSDI benefits or whether his irritable bowel syndrome was the condition upon 

which his claim for disability was based. 
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educator’s certificate with endorsements in social science, physical education, 

elementary education, and educational leadership. 

60. Although Petitioner has the proper educational experience and skills 

to work as a teacher, the evidence shows that Petitioner could not perform, 

with or without a reasonable accommodation, the essential functions of the 

job of a teacher.  

61. “[E]ssential functions ‘are the fundamental job duties of a position that 

an individual with a disability is actually required to perform.’” Leme, 248 

F. Supp. 3d at 1337 (quoting Holly v. Clairson Indus., L.L.C., 492 F.3d 1247, 

1255 (11th Cir. 2007)). 

62. In addition to those essential functions expressly enumerated in the 

job description for a “teacher,” the parties agree that keeping students safe is 

of utmost importance and an essential function of the position. 

63. It is clear from all of the evidence, that Petitioner, with or without an 

accommodation, was unable to perform one or more of the essential functions 

of a teacher. 

64. Petitioner’s disability first presented itself in 2012 when it reached a 

point where he could not teach, as indicated not only by himself but also by 

his physicians. Thus, without an accommodation, Petitioner undoubtedly 

could not perform the essential functions of a teacher. This is supported by 

the fact that the last full year of teaching Petitioner was able to complete was 

the 2011-2012 academic term. 

65. Petitioner returned to work for Respondent in various positions from 

November 2012 until 2015 when his symptoms, once again, prohibited him 

from teaching. In 2015, Petitioner notified his principal that he could not 

perform the essential functions of a teacher and requested a leave of absence. 

Subsequently, Respondent sought physician reports from Petitioner’s 

physicians. 

66. In response to the request for Petitioner’s physician reports, 

Respondent received a letter dated February 17, 2017, from Dr. Scott 



 

24 

Farmer. The letter indicated that when Petitioner’s symptoms were mildly 

present, he could experience impairment to his concentration, reduced 

stamina for tasks, memory inefficiency, and other impairments. Dr. Farmer 

also indicated that when Petitioner’s symptoms were significant, simple tasks 

became impossible. Importantly, Dr. Farmer noted that the emergence of 

Petitioner’s symptoms was unpredictable.  

67. Despite Dr. Farmer indicating that Petitioner could not perform the 

essential functions of the teaching position when his symptoms were present, 

Dr. Farmer did make recommendations to help manage Petitioner’s 

disability, including providing him access to a restroom and the availability 

of someone to watch his students temporarily, when needed.  

68. Respondent accepted Dr. Farmer’s recommendations and consistent 

therewith offered Petitioner a teaching position at Carillon Elementary 

School. In addition to sending Petitioner to a new school, the accommodations 

also included placing Petitioner in a classroom with close proximity to a 

restroom and coverage for Petitioner’s classroom when needed. Despite these 

accommodations, Petitioner stated that he was unable to perform the 

essential functions of the position. 

69. After Petitioner’s failed effort at Carillon, Respondent offered 

Petitioner another accommodation as a U.S. history teacher at Markham 

Woods Middle School. This accommodation complied with his physician’s 

recommendations by providing Mr. Bochenek another transfer to a new 

school, a middle school position, a social studies position, restroom access 

nearby, and coverage for his classroom when needed. Once again, Petitioner 

was incapable of performing in this role as evidenced by his inability to 

complete even one full day in this teaching position due to his incontinence. 

70. Following Petitioner’s inability to perform the essential functions of a 

teacher in two teaching positions in as little as a two-month span, Dr. Farmer 

eventually submitted a detailed report on April 17, 2018, and noted therein 

that when Petitioner’s symptoms were present, he had a moderate limitation 
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on his abilities to manage multiple priorities, handle intense customer 

interaction, handle situations when multiple stimuli are present, and 

function when there is frequent change. A limitation on any one of these 

functions poses a danger to students. For example, if a student hurts himself 

in class while another student is misbehaving, a teacher must be able to 

handle the situation swiftly and with full faculties so as to mitigate any 

further risk of harm.  

71. One of the essential functions of a teacher is to be able to communicate 

curriculum and student-related information effectively in oral and written 

mode, yet Petitioner’s physician indicated that Mr. Bochenek’s disability, 

when symptomatic, could impair his verbal and written communication 

skills. This is essential to the functions of a teacher. Additionally, Petitioner’s 

compromised ability to manage multiple priorities, and to fully function when 

confronted with frequent change, would also impair his ability to perform the 

essential responsibility of maintaining a classroom atmosphere that is 

conducive to teaching and learning. 

72. Petitioner’s psychiatrist reiterated in his April 17, 2018, report that 

Mr. Bochenek required prompt coverage for his classroom when symptoms 

were present and access to a nearby restroom, otherwise he could not perform 

any of the essential functions of his job. Yet, when these accommodations 

were provided at Carillon Elementary School and Markham Woods Middle 

School, Mr. Bochenek still could not perform the essential functions of his job 

as a teacher. 

73. Both Petitioner and Dr. Farmer suggested as an accommodation that 

Mr. Bochenek should be placed in a physical education (P.E.) teaching 

position and paired with another teacher so that when episodic symptoms 

arose (i.e. bowel symptoms), he would be able to rely upon the other teacher 

to cover for him while he attended to his restroom needs.  

74. As an initial matter, the evidence indicates that there were no 

available P.E. positions when Respondent was seeking this option as an 
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accommodation. It is well established that reassignment is not a reasonable 

accommodation where no vacancies are available. See Lucas, 257 F.3d at 

1257. 

75. Furthermore, the proposed accommodation of pairing Respondent with 

another teacher who would be required to cover for Respondent would, as a 

practical matter, mean that Respondent’s essential duties, albeit on a 

temporary basis, would be reassigned to another teacher. A “buddy system” is 

not a reasonable accommodation because “[a]n employer… is not required to 

reallocate essential functions.” Leme, 248 F. Supp. 3d at 1346 (citing Tetteh v. 

Waff Television, 638 F. App’x 986, 987 (11th Cir. 2016)(“[e]ven if [the 

employer] could have assigned another [employee] to assist [the disabled 

plaintiff], the ADA does not require an employer ‘to reallocate job duties in 

order to change the essential functions of a job.’”). See also Williams v. Univ. 

of Michigan, 2010 WL 5129888, at *4 (Mich. Ct. App. Dec. 16, 2010)(finding 

that giving plaintiff a “work buddy” to correct his mistakes is “not the same 

as plaintiff’s being able to perform his own duties with the accommodation.”). 

76. Additionally, and perhaps more importantly, Petitioner, as previously 

noted, was scheduled to begin working in a custodial position in August 2018, 

and it is this offered position which provides the foundation upon which 

Petitioner’s instant Complaint rests. As noted above, on or about July 2, 

2018, Dr. Farmer informed Respondent that Petitioner was unable to work 

and needed “to go back on medical leave.” In other words, Dr. Farmer was of 

the opinion that there were no reasonable accommodations to be provided by 

Respondent that would allow Petitioner to perform the essential functions of 

his job as a teacher. This meant that as of July 2, 2022, there was no longer a 

question as to whether Petitioner could perform with or without 

accommodation the essential functions of his job; he could not. 

77. Petitioner has failed to demonstrate that he is a qualified individual. 

The analysis normally ends here, as Petitioner has failed to establish an 

element essential to a prima facie case of discrimination. See Pace v. S. Ry. 
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Sys., 701 F.2d 1383 (11th Cir. 1983). Nevertheless, even if Petitioner were 

able to establish that he was a qualified individual, the record establishes 

that no adverse action was taken as explained below.  

78. An adverse employment action is one that “impact[s] the ‘terms,  

conditions, or privileges’ of [a] plaintiff’s job in a real and demonstrable way.” 

Davis v. Town of Lake Park, Fla., 245 F.3d 1232, 1239 (11th Cir. 2001). 

79. Petitioner alleges that he suffered an adverse employment action 

because Respondent, for the 2019-2020 academic term, “demoted” him to a 

custodial position; and, as a consequence thereof, he was forced to resign from 

his position. 

80. “[E]mployee resignations are presumed to be voluntary” and “this 

presumption will prevail unless [the employee] comes forward with sufficient 

evidence to establish that the resignation was involuntarily extracted.” 

Hargray v. City of Hallandale, 57 F.3d 1560, 1568 (11th Cir. 1995). 

81. An employee’s resignation will be deemed involuntary where: (1) the 

employer forces the resignation by coercion or duress; or (2) the employer 

obtains the resignation by deceiving or misrepresenting a material fact to the 

employee. Id. 

82. In determining whether an employee’s resignation was involuntarily 

extracted, courts are to consider “whether, under the totality of the 

circumstances, [Respondent’s] conduct in obtaining the resignation deprived 

[Petitioner] of free will in choosing to resign.” See Rodriguez v. City of Doral, 

863 F.3d 1343, 1352 (11th Cir. 2017).  

83. As an initial matter, the evidence shows that Petitioner was never 

“demoted.” The evidence does show, however, that after Petitioner was 

unable to perform his job as a teacher, with accommodations provided at both 

Carillon and Markham Woods, Respondent, after conferring with Petitioner’s 

union representative, offered Petitioner a custodial position so that he could 

maintain his health insurance. At the beginning of the Spring 2018 semester, 

Respondent’s offer to place Petitioner as a custodian at Midway Elementary 
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School was rejected, and a counteroffer was made by Petitioner’s union 

representative wherein he asked “if the District could continue looking for a 

better custodial placement for Brian.” For the duration of the Spring 2018 

academic term, Petitioner never worked as a custodian, and instead elected 

to remain on leave without pay status.  

84. In May 2018, Respondent, as a follow up to the union representative’s 

request to find “a better custodial placement for Brian,” informed Petitioner 

that for the 2018-2019 academic term, he would be assigned to work as a 

custodian at a location that Respondent believed would be a better placement 

for him. Additionally, the evidence indicates that in April 2018, Petitioner’s 

physician provided additional information that solidified Respondent’s 

determination that Petitioner could no longer perform the essential 

requirements of the job as a teacher. 

85. As previously noted, Petitioner’s physician, on or about July 2, 2018, 

which was before the commencement of the 2018-2019 academic term, 

notified Respondent that despite his previous opinion that Petitioner could 

return to work (with accommodations), he had recently examined Petitioner 

and determined that “he needs to go back on medical leave.” The practical 

effect of Dr. Farmer’s letter was that it communicated to Respondent that 

Petitioner was, at that time, incapable of performing any work whatsoever. 

So, when Petitioner submitted his letter of resignation on or about 

February 28, 2019, he did so while in a posture of having not been cleared by 

Dr. Farmer to return to work.  

86. In considering the totality of the circumstances, it is clear that 

whatever tenuous connection existed between Petitioner’s resignation in 

February 2019 and Respondent’s May 2018 letter advising Petitioner of his 

placement as a custodian beginning in August 2018, that connection was 

severed by the intervening opinion of Dr. Farmer wherein he determined that 

as of July 2018 Petitioner was medically unable to work.  
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87. The evidence establishes that Petitioner voluntarily resigned his 

employment with Respondent, and that he did not suffer an adverse 

employment action resulting from Respondent’s conduct. 

88. As for Petitioner’s claim of retaliation, it is well established that in 

order to prove a prima facie case of retaliation, Petitioner must show that: 

(1) he engaged in a statutorily protected expression; (2) he suffered a 

materially adverse action; and (3) there was a causal link between the 

adverse action and his protected expression. Lucas, 257 F.3d at 1260–61; 

Fleming v. Boeing Co., 120 F.3d 242, 248 (11th Cir. 1997).  

89. As noted above, Petitioner was not subjected to an adverse 

employment action by Respondent and, consequently, is unable to prove each 

element necessary to demonstrate that he was the victim of illegal retaliatory 

conduct by Respondent. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order finding that Respondent, The School Board of Seminole County, 

did not commit an unlawful employment practice as alleged by Petitioner, 

Brian Bochenek, and denying Petitioner’s Employment Complaint of 

Discrimination. 

 

DONE AND ENTERED this 9th day of September, 2022, in Tallahassee, Leon 

County, Florida. 

S  

LINZIE F. BOGAN 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 9th day of September, 2022. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

(eServed) 

 

Stephanie Alexa McNeff, Esquire 

(eServed) 

 

Francis H. Sheppard, Esquire 

(eServed) 

Brian Bochenek 

(Address of Record) 

 

Chase E. Hattaway, Esquire 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

SASHA DUVERNEY, 

 

     Petitioner, 

 

vs. 

 

FLORIDA VIRTUAL SCHOOL, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 22-1461 

 

 

RECOMMENDED ORDER 

 

Administrative Law Judge Brittany O. Finkbeiner conducted the final 

hearing in this case for the Division of Administrative Hearings (“DOAH”) on 

July 27, 2022, by Zoom conference.  

 

APPEARANCES 

For Petitioner:  Sasha Duverney, pro se 

                                4543 Northwest 36th Court 

                                Lauderdale Lakes, Florida  33319 

 

For Respondent: Luis R. Guzman, Esquire 

                                Florida Virtual School 

                                2145 Metrocenter Boulevard, Suite 100 

                                Orlando, Florida  32835 

 

STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent, Florida Virtual School 

("Respondent"), is liable to Petitioner, Sasha Duverney ("Petitioner"), for 

employment discrimination and retaliation.  
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PRELIMINARY STATEMENT 

Petitioner filed a complaint with the Florida Commission on Human 

Relations ("Commission"), alleging that Respondent discriminated against 

her pursuant to chapter 760, Florida Statutes, the Florida Civil Rights Act 

("FCRA"), when it non-renewed her employment contract. The Commission 

conducted an investigation and, on April 15, 2022, issued a determination 

that there was no reasonable cause to conclude that an unlawful employment 

practice occurred. Petitioner submitted a Petition for Relief with the 

Commission on May 16, 2022, seeking review by DOAH. 

 

At the final hearing, Petitioner testified on her own behalf and did not 

call any other witnesses. Petitioner’s Exhibits 14 through 28 were entered 

into evidence. Respondent presented the testimony of senior manager of 

Professional Services, Jillian Cleek; Curriculum department senior manager, 

Amy Heflin; and Curriculum department manager, Keira Nelson. 

Respondent offered Exhibits 1 through 13, which were all admitted into 

evidence. 

 

The two-volume Transcript was filed with DOAH on August 16, 2022. 

Both parties filed proposed recommended orders, which were considered in 

the drafting of this Recommended Order.  

 

Unless otherwise indicated, statutory references are to the 2021 version. 

 

FINDINGS OF FACT 

1. Respondent is a public agency in the state of Florida that provides 

remote education services to K-12 students.  

2. Petitioner is an African-American/black female. She was employed by 

Respondent as a curriculum specialist on the science team from August 2017 

through June 2021.  
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3. All of Respondent’s employees are under annual at-will contracts, which 

are effective from July 1 through June 30 each fiscal year. Accordingly, 

Petitioner was employed under an annual at-will employment contract.  

4. When job performance issues arise, it is Respondent’s practice to issue a 

formal counseling plan after informal coaching efforts have been exhausted. 

If an employee does not successfully complete their counseling plan, or if an 

employee successfully completes the plan but performance deficiencies 

resurface, Respondent typically moves forward with termination of 

employment or non-renewal of the employment contract. 

5. Petitioner’s primary responsibility as a curriculum specialist was to 

develop course content for Respondent’s instructors.  

6. The core competencies by which Respondent measures curriculum 

specialists, based on specific rubrics, are communication, interpersonal skills, 

functional expertise, and customer focus.  

7. Interaction with instructional staff regarding curriculum development 

is the most important aspect of the curriculum specialist’s role because 

instructors are the end users who teach Respondent’s courses to students. 

Further, interpersonal communication with instructors is crucial to 

Respondent’s operations because instructors are the only ones with direct 

connections to the students.   

8. In October 2019, in her role as a curriculum manager, Ms. Nelson asked 

Petitioner if she had a teacher involvement plan, which is a standard part of 

planning that is expected of every curriculum specialist. When Petitioner 

informed Ms. Nelson that she did not have a teacher involvement plan, 

Ms. Nelson reinforced the importance of the plan in that it brings teachers 

to the table and makes sure they are involved in every step of curriculum 

development, thereby resulting in more successful courses being offered. 

9. Subsequently, Ms. Nelson received feedback from instructors 

communicating their frustration with communication challenges regarding 

the efficacy of a biology lab developed by Petitioner. In a virtual science class, 
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communication with the instructor is particularly critical given the inherent 

challenges of students executing labs in a home environment. In contrast to a 

brick-and-mortar school setting, the teacher is not able to rotate around a 

physical lab to assist students.  

10. Ms. Nelson had multiple conversations with Petitioner, which included 

giving her options for better including teachers in her process and offering 

support in facilitating more inclusion.  

11. By January 2020, Ms. Nelson saw that Petitioner was communicating 

with teachers more consistently on her projects.  

12. In March 2020, Petitioner’s performance issues began to recur. Then, 

in June of the same year, Ms. Nelson implemented a performance plan for 

Petitioner, which included 12 weeks of counseling with the goal of improving 

in targeted areas. Petitioner believed that the coaching on her job 

performance was a pretext to harass and bully her. However sincere as 

Petitioner’s belief may be, there is no evidence in the record that indicates 

any motive on Respondent’s part other than improving Petitioner’s job 

performance. 

13. During the counseling meetings, Ms. Nelson found that Petitioner 

could not absorb criticism without becoming defensive. Although Petitioner 

showed improvement in deficient areas, many of the fundamental 

communication struggles persisted. Overall, Ms. Nelson did not think that 

Petitioner was making sufficient progress.  

14. Around February 2021, Ms. Nelson reached out to Ms. Cleek in 

Respondent’s Professional Standards department about her ongoing concerns 

with Petitioner’s performance. At that time, Ms. Cleek advised Ms. Nelson 

that she could move forward with terminating Petitioner’s employment. 

Ms. Nelson, however, decided to wait in order to afford Petitioner another 

chance to improve.  
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15. Based on her midyear evaluation, Petitioner met with Ms. Nelson and 

Ms. Heflin to have a conversation about performance feedback that Petitioner 

disagreed with. The conversation was ultimately not productive.  

16. Although Respondent believed that there were sufficient grounds to 

terminate Petitioner’s employment, Ms. Nelson instead chose to non-renew 

Petitioner’s contract so she would not have a termination on her record.  

17. On June 3, 2021, Petitioner was notified that her employment contract 

would not be renewed. She subsequently sent an email to the Professional 

Standards department, alleging that she was being harassed, discriminated 

against, and then further retaliated against because her contract was not 

renewed.  

18. Respondent’s Professional Standards department investigated 

Petitioner’s claims, including reviewing documentation and interviewing 

colleagues.  

19. On June 10, 2021, the Professional Standards department sent 

Petitioner correspondence informing her that there was no evidence to 

substantiate her claims.  

20. Petitioner was paid through the month of June 2021, which was the 

duration of her contract.  

21. Petitioner believed that a white male was hired to be her eventual 

replacement before her contract was non-renewed. In fact, Petitioner’s 

position was filled with an African-American female.  

22. The record is devoid of any evidence that Petitioner’s contract was 

non-renewed on the basis of discriminatory or retaliatory intent.  

 

CONCLUSIONS OF LAW 

23. DOAH has personal and subject matter jurisdiction in this proceeding 

pursuant to sections 120.569 and 120.57(1), Florida Statutes. 
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Discrimination Based on Race and Sex 

24. The FCRA, chapter 760, prohibits discrimination in the workplace. 

Among other things, the FCRA makes it unlawful for an employer: 

To discharge or to fail or refuse to hire any 

individual, or otherwise to discriminate against any 

individual with respect to compensation, terms, 

conditions, or privileges of employment, because of 

such individual’s race, color, religion, sex, 

pregnancy, national origin, age, handicap, or 

marital status. 

§ 760.10(1)(a), Fla. Stat. 

25. The FCRA, as amended, is patterned after Title VII of the Civil Rights 

Act of 1964 and 1991 (“Title VII”). Thus, federal decisional authority 

interpreting Title VII is applicable to cases arising under the FCRA. 

Johnson v. Great Expressions Dental Ctrs. of Fla., P.A., 132 So. 3d 1174, 1176 

(Fla. 3d DCA 2014). 

26. The burden of proof in this proceeding is on Petitioner. See Dep’t of 

Banking & Fin., Div. of Sec. & Investor Prot. v. Osborne Stern & Co., 

670 So. 2d 932 (Fla. 1996). To prove a violation of the FCRA, Petitioner must 

establish a prima facie case of discrimination by a preponderance of the 

evidence. See Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 22 

(Fla. 3d DCA 2009). A preponderance of the evidence is defined as “the 

greater weight of the evidence,” or evidence that “more likely than not” tends 

to prove a certain proposition. S. Fla. Water Mgmt. Dist. v. RLI Live Oak, 

LLC, 139 So. 3d 869, 872 (Fla. 2014). 

27. A plaintiff can establish a prima facie case for discrimination either by 

direct or circumstantial evidence. Direct evidence requires actual proof that 

the employer acted with a discriminatory motive when making the 

employment decision in question. Scholz v. RDV Sports, Inc., 710 So. 2d 618, 

624 (Fla. 5th DCA 1998). Circumstantial evidence, on the other hand, 

requires a petitioner to satisfy the four-prong test established in 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998078150&pubNum=735&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&fi=co_pp_sp_735_624&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_624
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998078150&pubNum=735&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&fi=co_pp_sp_735_624&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_624
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McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). Here, Petitioner’s 

claim is based entirely on circumstantial evidence. 

28. Based on the United States Supreme Court’s analysis in McDonnell 

Douglas, in order to establish a prima facie case based on circumstantial 

evidence, Petitioner must show that she: 

1) belongs to a protected class; 

 

2) was qualified to do the job; 

 

3) was subjected to an adverse employment action; 

and 

 

4) the employer treated similarly situated 

employees outside the class more favorably. 

Id. at 802-03. 

29. If Petitioner were to satisfy all four prongs of the McDonnell 

Douglas framework, then the burden would shift to Respondent to produce 

evidence of a legitimate, non-discriminatory reason for her termination. Id. 

30. Petitioner satisfied the first prong by establishing that she is part of a 

protected class within the meaning of the FCRA, which prohibits 

discrimination, in pertinent part, based on “sex” and “race.” Petitioner 

established that she is an African-American female. 

31. The parties do not dispute that Petitioner meets the criteria for the 

second prong in that she was qualified to the do the job of a curriculum 

specialist, for which she was employed by Respondent. 

32. Petitioner also satisfied the third prong, as the non-renewal of her 

employment contract by Respondent is clearly an adverse employment action, 

which constitutes “a significant change in employment status, such as 

discharge ... .” Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 744 (1998). 

33. Petitioner’s claim fails as to the fourth prong, which requires a 

showing that Respondent treated similarly situated employees outside the 

class more favorably. The fourth prong requires an analysis of comparators to 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126392&pubNum=708&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126392&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126392&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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illustrate the employer’s disparate treatment of employees. Comparators 

must be “similarly situated in all material respects.” Lewis v. City of Union 

City, Ga., 918 F.3d 1213, 1218 (11th Cir. 2019) (en banc). Although Petitioner 

testified vaguely about a white male employee that she believed was treated 

differently than her, there is insufficient evidence to analyze that person as a 

comparator.  

34. Failure to establish a prima facie case of discrimination ends the 

inquiry. Kidd v. Mando Am. Corp., 731 F.3d 1196, 1202 (11th Cir. 2013). 

Petitioner has not made a prima facie showing, by a preponderance of the 

evidence, that Respondent discriminated against her based on her race or 

sex.  

Retaliation 

35. Section 760.10(7) provides: 

It is an unlawful employment practice for an 

employer, an employment agency, a joint labor-

management committee, or a labor organization to 

discriminate against any person because that 

person has opposed any practice which is an 

unlawful employment practice under this section, 

or because that person has made a charge, testified, 

assisted, or participated in any manner in an 

investigation, proceeding, or hearing under this 

section. 

36. An employee can establish that she suffered retaliation under the 

FCRA by proving: (1) she engaged in an activity protected by the FCRA; 

(2) she suffered an adverse employment action; and (3) there was a causal 

connection between the protected activity and the adverse employment 

action. Pennington v. City of Huntsville, 261 F.3d 1262, 1266 (11th Cir. 2001) 

(quoting Olmsted v. Taco Bell Corp., 141 F.3d 1457, 1460 (11th Cir. 1998)). In 

the present case, Petitioner failed to show a causal connection between any 

purported protected activity and Respondent’s adverse employment action 

against her.  

 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998115522&pubNum=0000506&originatingDoc=If866bcda79be11d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_1460&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1460
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order dismissing the Petition for Relief. 

 

DONE AND ENTERED this 9th day of September, 2022, in Tallahassee, Leon 

County, Florida. 

S  

BRITTANY O. FINKBEINER 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 9th day of September, 2022. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

(eServed) 

 

Luis Remigio Guzman, Esquire 

(eServed) 

 

Henry Graham, Attorney Supervisor 

(eServed) 

Sasha Erica DuVerney 

(eServed) 

 

Mary Ellen Clark, Chief Legal Counsel 

(eServed) 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 



TBD | 202237 TBD.R (Unofficial Reporter) | 3/6/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 44 of 97 

 

 

 

 

 

202237 TBD.R 003 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Cossick v. Snug Harbor 

CITATION: 202237 TBD.R 003 

DATE: 9/7/2022 

STATE: FL  

 

CASE NO: 

2021-29121 (FCHR) 

22-001452 (DOAH) 

CASE TYPE: Housing Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 22001452.pdf 

PAGES: 13 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


 

 

 

STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

MARY ANN COSSICK, 

 

     Petitioner, 

 

vs. 

 

SNUG HARBOR VILLAGE HOMEOWNERS 

ASSOCIATION, INC., KAREN BOWSER, AND 

BARBARA METZGER, 

 

     Respondents. 

                                                                  / 

 

 

 

 

Case No. 22-1452 

 

 

RECOMMENDED ORDER 

On July 20, 2022, Administrative Law Judge Yolonda Y. Green of the 

Florida Division of Administrative Hearings (“DOAH”) conducted a duly-

noticed hearing by Zoom Conference technology pursuant to sections 120.569 

and 120.57(1), Florida Statutes (2022). 

 

APPEARANCES 

For Petitioner:  Mary Ann Cossick, pro se 

      40 Brown Street 

      Uniontown, Pennsylvania  15401 

       

For Respondents: Russell Edward Klemm, Esquire 

      Clayton & McCulloh, P.A. 

      1065 Maitland Center Commons Boulevard 

      Maitland, Florida  32751       

 

STATEMENT OF THE ISSUE 

The issue is whether Respondents discriminated against Petitioner, Mary 

Ann Cossick, on the basis of a disability, and/or harassment, in violation of 

the Fair Housing Act (“FHA”).  
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PRELIMINARY STATEMENT 

On May 3, 2022, Mary Ann Cossick (“Petitioner” or “Ms. Cossick”) filed a 

housing discrimination complaint with the Florida Commission on Human 

Relations (“FCHR”), alleging that Respondents, Snug Harbor Village 

Homeowners Association, Inc. (“the Association”); Karen Bowser 

(“Ms. Bowser”); and Barbara Metzger (“Ms. Metzger”) discriminated against 

her based on a disability. Ms. Cossick’s complaint alleges (verbatim): 

Complainant Mary Ann Cossick identify [sic] as a 

person with a disability. As such, complainant 

belongs to a class of persons who the Fair Housing 

Act (“the Act”) protects from unlawful 

discrimination by disability. Complainant owns a 

home at 7530 Blackhawk Road, Micco, FL 32976, is 

subject to rules and regulations of Respondent 

Snug Harbor Village Homeowner Association, LLC, 

Respondent Registered Agent and President, Karen 

Bowser, and Respondent Secretary Barbara 

Metzger.  

 

Complainant alleged that on March 31, 2021, she 

received a notice from the Respondents Snug 

Harbor Village Homeowner Association, LLC, by 

mail stating that she is in violations of the rules for 

her Emotional Support Animal [“ESA”]. 

Complainant alleged that she received a second 

notice dated April 7, 2021 on April 9, 2021 by hand 

from Respondent Barbara Metzger stating that a 

homeowner reported that she has not complied 

with the bylaws which states all dogs should be 

walked on a leash. Complainant alleged that she 

informed the Respondent Barbara Metzger that she 

carries her dog in a stroller because the Emotional 

Support Animal has a hip displacement which does 

not allow him to walk. Complainant alleged that 

the notice stated that after the third notice she 

must get rid of it. Complainant alleged that she has 

placed a request to have a meeting with the 

Respondents Snug Harbor Village Homeowner 

Association, LLC to discuss this matter but has not 

received a response. As such, Complainant believes 

that Respondent Snug Harbor Village Homeowner 
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Association, LLC, Respondent Registered Agent 

and President, Karen Bowser, and Respondent 

Secretary Barbara Metzger subjected her to 

discriminatory terms and conditions based on her 

disability. 

 

 On April 8, 2022, FCHR issued a “Notice of Determination of No Cause,” 

finding there was no reasonable cause to establish that Respondents 

committed a discriminatory housing practice against Ms. Cossick. 

 

 On May 6, 2022, Ms. Cossick filed a Petition for Relief from a 

Discriminatory Housing Practice (“Petition”) with FCHR, maintaining her 

allegations that Respondents discriminated against her based on her 

disability and harassed her. FCHR transmitted the case to DOAH on 

May 16, 2022, for assignment to an administrative law judge (“ALJ”) for a 

final evidentiary hearing.    

 

 The undersigned was assigned to consider this matter and scheduled it for 

a hearing to be held on July 20, 2022. The undersigned commenced the 

hearing on July 20, 2022, as scheduled. Petitioner testified on her own behalf 

and presented the following witnesses: Barbara Minklein; Rodney Minklein; 

Melinda Newell; and Karen Bowser. Petitioner’s Exhibits 1 and 2 were 

admitted into evidence over objection. Petitioner’s Exhibits 3, 4, Composite 5, 

and 7 were admitted into evidence. Respondents presented the testimony of 

the following witnesses: Christina Stewart (President of the Association); and 

Barbara Metzger. Respondents’ Exhibits 3, 6, 19, and 20 were admitted into 

evidence.  

 

 At the conclusion of the hearing, the parties did not order a copy of the 

transcript of the hearing. In addition, Respondents requested 20 days to file 

proposed recommended orders (“PROs”). As stated at the conclusion of the 

hearing, the undersigned provided the parties until August 9, 2022, to file 
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their PROs.1 Both parties timely filed PROs, which the undersigned has 

considered in preparation of this Recommended Order.  

 

 Unless otherwise indicated, all statutory references are to the 2021 

codification of the Florida Statutes (which were in effect at the time of the 

alleged discriminatory acts). 

 

FINDINGS OF FACT 

Based on evidence offered at hearing and testimony of witnesses, the 

following Findings of Fact are found: 

1. Ms. Cossick owns property at 7530 Blackhawk Road, Micco, Florida 

32976, located within Snug Harbor Village, a subdivision.  

2. The Association is the homeowner’s association that is governed via 

bylaws, which includes the covenants, conditions, and restrictions that were 

in effect at the time of the incidents at issue in this case. The Board of 

Directors (“Board”) is responsible for enforcing those bylaws.  

3. The Association is a mandatory homeowners’ association pursuant to 

chapter 720, Florida Statutes. Thus, all property owners within Snug Harbor 

Village, including Ms. Cossick, are subject to rules and regulations of Snug 

Harbor Village. At the time of the alleged discriminatory acts, Ms. Bowser 

was the President and Ms. Metzger was the Secretary of the Board. 

Ms. Stewart is the current President. 

4. Ms. Cossick owned a dog named Winston. She routinely walked with 

Winston along the streets within the subdivision. She stated that she walked 

on the road while Winston was transported within a carriage. At times, she 

removed Winston so that he could relieve himself. When he was outside the  

 

                                                           
1 By agreeing to an extended deadline for post-hearing submissions beyond ten days after the 

filing of the transcript, the parties waived the timeframe of 30 days from the conclusion of 

the final hearing for issuance of the Recommended Order. See Fla. Admin. Code R. 28-

106.216. 
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carriage, Ms. Cossick was present and Winston was within her voice 

command.  

 5. At all times material to this matter, the bylaws of the Association 

pertaining to pets, provided in pertinent part: 

7.9.2 The owner of any pet in the Subdivision shall 

be required to comply with the following: 

 

7.9.2.1 No pet shall be permitted to run at large or 

left unattended (whether leashed or not) outside of 

the mobile, modular or manufactured home 

occupied by the owner of such pet. 

 

7.9.2.2 All pets shall be exercised while outside of 

the owner’s mobile, modular or manufactured home 

only while on a leash.  

 

7.9.2.4 Any pet owner violating the provision of this 

Section shall be given written notice of such 

violation by the Board of Directors of the 

ASSOCIATION within a six (6) month period, such 

owner shall be required to dispose of such pet from 

the subdivision property within fifteen (15) days 

next after receipt of such third notice. The 

ASSOCIATION and any Lot Owner shall have the 

express right to enforce the provisions of this 

Section regarding disposal of pets by bringing an 

appropriate action for injunctive relief in a court of 

competent jurisdiction in Brevard County, Florida. 

 

6. Respondents offered evidence that it received complaints from property 

owners regarding Winston walking without a leash. There was no evidence 

offered demonstrating who had filed the complaints and those individuals did 

not testify at the hearing. Thus, the undersigned makes no findings 

regarding the nature of those complaints or whether those complaints were 

substantiated.  

7. While those who made complaints did not testify, Ms. Metzger and 

Ms. Stewart credibly testified that they personally saw Winston walking 

without a leash. Specifically, Ms. Stewart saw Winston walking along the 
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road numerous times without a leash. However, each time she saw Winston 

outside his carriage, he was by Ms. Cossick’s side and controlled by 

Ms. Cossick. There was no evidence offered that Winston was permitted to 

“run at large.” There was also no evidence that Winston was aggressive or a 

threat to residents. 

 8. On March 28, 2022, Ms. Cossick received a letter stating her dog had 

been seen without a leash several times. The letter was on Association 

letterhead and purported to be from the Association through the 

Architectural Review Committee (“ARC”). The evidence offered at hearing 

demonstrated that the ARC does not issue violations independent of the 

Board. Thus, the March 28, 2022, letter was not a validly issued violation as 

it was not approved by the Board.  

 9. On April 7, 2022, Ms. Metzger gave Ms. Cossick a “second” violation for 

walking her dog without a leash. Ms. Metzger testified that she was trying to 

help Ms. Cossick resolve concerns about Winston. However, Ms. Metzger had 

no authority to give Ms. Cossick the letter or act on behalf of the Board. Thus 

Ms. Metzger’s issuance of the letter to Ms. Cossick was also not considered an 

authorized action of the Association.2 

10. There was testimony that it was not unusual to see dogs off leash in 

Snug Harbor Village. However, Ms. Cossick offered no evidence whether the 

owners of those dogs received violations.  

11. After receiving the violation from Ms. Metzger, Ms. Cossick became 

concerned about whether her dog would be removed by the Association. To 

prevent his removal, she filed a Complaint with FCHR alleging 

discrimination based on disability and harassment. On April 8, 2022, FCHR 

issued its determination of no reasonable cause. On May 6, 2022, Ms. Cossick 

filed her Petition that is the subject of this proceeding.    

                                                           
2 Ms. Stewart testified that at an unknown date, the Board issued the violation dated April 7, 

2022, to Ms. Cossick. 
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12. On May 9, 2022, three days after filing the Petition for Relief, 

Ms. Cossick filed a request with the Association for a reasonable 

accommodation for her due to a disability and Winston’s limited mobility. 

Specifically, Ms. Cossick requested that “the Association stand down on any 

further action against [her] and [her] ESA dog provided that he remains in 

[her] verbal command and is close proximity to [herself] when he is out of his 

carriage/basket to relieve himself.”3 The Association declined to grant the 

request.  

13. Ms. Stewart testified that the Association denied the requested 

accommodation because it could not permit Ms. Cossick’s dog to walk on the 

road without a leash because it would violate a Brevard County ordinance, 

namely that all dogs are required to be on a leash when on county roads. The 

evidence established that the Association’s basis for denying the request was 

not discriminatory. 

14. Despite the request for reasonable accommodation, the Association 

also disputes whether Ms. Cossick is disabled as defined by the FHA. 

Ms. Cossick testified that she is a person with a non-visible disability, which 

she described as anxiety, depression, and post-traumatic stress disorder 

(“PTSD”). Ms. Cossick offered a letter dated July 6, 2022, from her treating 

physician, Marcy Goisse, M.D., to support her contention that she is 

disabled.4 However, Ms. Cossick did not present the testimony of any 

healthcare provider concerning her alleged disability. The letter from 

Dr. Goisse is hearsay that Ms. Cossick failed to corroborate with admissible 

                                                           
3 The letter listed four attachments purportedly from Dr. Goisse, with various dates between 

October 10, 2018, and November 5, 2021. In addition to the letters from Dr. Goisse, there 

was also purportedly a letter from her dog’s veterinarian and a copy of his emotional support 

certification card. However, the listed attachments were not attached to the exhibit and they 

were not offered at the final hearing. Therefore, the undersigned had no opportunity to 

consider the materials to determine whether they support Ms. Cossick’s contention that she 

is disabled and that Winston has been designated as an ESA. 

 
4 On July 6, 2022, Ms. Cossick provided a letter to the Association from her treating 

physician stating that she is physically disabled due to extreme anxiety, depression, and 

PTSD. The letter further indicated that her conditions were stable with use of an ESA. 
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non-hearsay evidence, and she failed to establish that the letter meets a 

hearsay exception. Thus, the undersigned cannot consider the document to 

support a finding of fact that Ms. Cossick is disabled and in need of an ESA. 

See § 120.57(1)(c), Fla. Stat.  

15. Ms. Cossick testified that the Association was aware of her disability 

and that Winston is her ESA. The Minkleins, Ms. Bowser, and Ms. Newell 

testified that it was known that Winston was Ms. Cossick’s ESA and that 

they observed Winston wearing an ESA vest. On the other hand, Ms. Stewart 

and Ms. Metzger stated that they were not aware that Winston was an ESA. 

The testimony that Ms. Cossick’s dog is an ESA, without more, is not 

sufficient to make a finding that the Association was aware that she was 

disabled and that Winston was her ESA.  

16. The undersigned finds there was no admissible non-hearsay evidence 

offered that Ms. Cossick suffers from a disability that requires the 

accommodation of an ESA. 

17. In addition to the discrimination complaint, Ms. Cossick also contends 

Respondents harassed her by issuing the multiple violation letters based on 

unsubstantiated complaints.  

 18. Other than the two unauthorized letters dated March 28 and April 7, 

2022 (issued by Ms. Metzger), no other violation letters were submitted by 

Respondents to Petitioner. In addition, there was no evidence in the record 

that any of the Respondents filed an injunction or sought relief to have 

Ms. Cossick’s dog removed from Snug Harbor Village. Thus, there was no 

evidence to prove harassment.  

19. There is no doubt that the two violation letters resulted in 

Ms. Cossick’s concern and confusion regarding whether the Association would 

force her to remove her dog from her property. However, Ms. Stewart credibly 

testified that the Association did not intend to take action to remove Winston. 

20. Based on the foregoing, the undersigned finds there was no evidence 

presented to prove that Respondents discriminated against Petitioner based 
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on a disability. Further, the Findings of Fact do not show that Respondents 

harassed Petitioner. 

 

CONCLUSIONS OF LAW 

21. DOAH has jurisdiction over the subject matter and the parties to this 

proceeding in accordance with sections 120.569, 120.57(1), and 760.35(3)(b), 

Florida Statutes. 

22. The FHA prohibits discriminating against a person on the basis of a 

“handicap,” or disability, by refusing to make reasonable accommodations 

when necessary to afford the person equal opportunity to use and enjoy a 

dwelling. Bhogaita v. Altamonte Heights Condo. Ass’n, Inc., 765 F.3d 1277, 

1285 (11th Cir. 2014). See § 760.23(9)(b), Fla. Stat.  

 23. Section 760.27 provides, in pertinent part: 

 

760.27(2) REASONABLE ACCOMMODATION 

REQUESTS.—To the extent required by federal law, 

rule, or regulation, it is unlawful to discriminate in 

the provision of housing to a person with a 

disability or disability-related need for, and who 

has or at any time obtains, an emotional support 

animal. A person with a disability or a disability-

related need must, upon the person’s request and 

approval by a housing provider, be allowed to keep 

such animal in his or her dwelling as a reasonable 

accommodation in housing, and such person may 

not be required to pay extra compensation for such 

animal. … 

  

24. The FHA is patterned after Title VII of the Civil Rights Act of 1968, as 

amended by the Fair Housing Act of 1988. As such, discriminatory acts 

prohibited under the federal FHA are also prohibited under the FHA, and 

federal case law interpreting the federal FHA is applicable to proceedings 

brought under the FHA. See Brand v. Fla. Power Corp., 633 So. 2d 504, 509 

(Fla. 1st DCA 1994) (noting that “the Florida statute will take on the same 

constructions as placed on its federal prototype.”). 
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25. In proceedings brought under the FHA, the complainant has the 

burden to prove a prima facie case of discrimination by a preponderance of 

the evidence. § 760.34(5), Fla. Stat.; Fla. Dep’t of Transp. v. J.W.C. Co., 

396 So. 2d 778 (Fla. 1st DCA 1981). A “preponderance of the evidence” means 

the “greater weight” of the evidence, or evidence that “more likely than not” 

tends to prove the fact at issue. Gross v. Lyons, 763 So. 2d 276, 289 n.1 

(Fla. 2000). 

26. Discrimination under the FHA includes a refusal to make a reasonable 

accommodation for persons with a handicap or disability. See City of 

Edmunds v. Oxford House, Inc., 514 U.S. 725, 729-30 (1995). A successful 

failure to accommodate claim has four elements. To prevail, Ms. Cossick must 

prove that: (a) she is disabled within the meaning of the FHA; (b) she 

requested a reasonable accommodation; (c) the requested accommodation was 

necessary to afford her an opportunity to use and enjoy her dwelling; and  

(4) Respondents refused to make the accommodation. Schwarz v. City of 

Treasure Island, 544 F.3d 1201, 1218-19 (11th Cir. 2008). 

27. Ms. Cossick has not established that she is disabled within the 

meaning of the FHA, and she has not established that she requested a 

reasonable accommodation when she submitted a letter to the Board. While 

Ms. Cossick requested an accommodation, it was outside the timeframe of her 

complaint and Petition. Ms. Cossick submitted the request three days after 

filing her Petition. Thus, she failed to prove that she requested a reasonable 

accommodation within the requisite timeframe for this matter.  

28. Assuming Ms. Cossick proved she requested a reasonable 

accommodation, Ms. Cossick must also prove that the requested 

accommodation was necessary to afford her an opportunity to use and enjoy 

her property. As the Eleventh Circuit explained:  

Once a provider knows of an individual’s request 

for accommodation, the provider has “an 

opportunity to make a final decision … which 

necessarily includes the ability to conduct a 
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meaningful review” to determine whether the FHA 

requires the requested accommodation.  

 

Bhogaita, 765 F.3d at 1286 (quoting Prindable v. Ass’n of Apt. Owners, 304 F. 

Supp. 2d 1245, 1258 (D. Hawaii 2003), aff’d sub nom, DuBois v. Ass’n of Apt. 

Owners, 453 F.3d 1175 (9th Cir. 2005)). As outlined in the Findings of Fact 

above, Ms. Cossick requested the reasonable accommodation on May 9, 2020. 

Since Ms. Cossick submitted her request for reasonable accommodation after 

her complaint and Petition, Respondents did not have an opportunity to 

conduct a meaningful review of the request.  

29. Although the FHA does not define reasonable accommodation, the 

Eleventh Circuit has held that an accommodation is unreasonable if: (a) it 

would impose an undue financial and administrative burden on the housing 

provider; or (b) it would fundamentally alter the nature of the provider’s 

operations. See Schwarz, 544 F.3d at 1220.  

30. The Secretary of Housing and Urban Development (HUD), who has 

“the authority and responsibility for administering [the FHA],” 42 U.S.C. 

§ 3608(a), may “make such rules and regulations as may be necessary to 

carry out his functions, powers, and duties.” 42 U.S.C. § 3535(d). HUD issued 

a final rule in 2008 that provides that accommodations to allow an ESA are 

generally reasonable. The rule further states, “[ESAs] provide very private 

functions for persons with mental and emotional disabilities. Specifically, 

[ESAs] by their very nature, and without training, may relieve depression 

and anxiety, and help reduce stress induced pain in persons with certain 

medical conditions affected by stress.” Pet Ownership for the Elderly & Pers. 

with Disab., 73 F.R. 683834-01, 2018 WL 4690497 (Oct. 27, 2008). Here, the 

Association did not bar Ms. Cossick from having an ESA, but rather the 

bylaws contained a restriction that all pets must be on a leash if outside the 

property of the owner. 

 31. Respondents contended that Ms. Cossick’s request was not accepted 

because permitting a dog to be on county roads without a leash would be a 
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violation of a Brevard County ordinance. The evidence presented by 

Respondents established that Ms. Cossick’s accommodation was 

unreasonable as it would require the Association to permit Ms. Cossick to 

violate the law. Furthermore, Ms. Cossick failed to prove that the simple 

request that Winston be on a leash when he was out of his carriage denied 

her the opportunity to use and enjoy her property. While the Association 

refused to make the requested accommodation of permitting the dog to walk 

without a leash, it did not bar Ms. Cossick from keeping her dog. The 

Association simply has no authority to permit Ms. Cossick to violate the law.  

 32. The undersigned concludes that Ms. Cossick failed to prove that she 

requested a reasonable accommodation as alleged in her Complaint. Further, 

if she timely requested the accommodation, she failed to prove that her 

request was necessary for her to use and enjoy her property. Based on the 

foregoing, Ms. Cossick failed to prove that Respondents discriminated against 

her based on her disability. 

  33.  Ms. Cossick also failed to prove that Respondents harassed her. While 

the unilateral and unauthorized actions of the ARC and Ms. Metzger were 

inappropriate, their conduct did not rise to the level of harassment.  

 34. Based on the foregoing, Ms. Cossick failed to prove the allegations in 

her Petition and as a result, the Petition should be dismissed. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that Florida Commission on Human Relations dismiss 

Petitioner, Mary Ann Cossick’s, Petition for Relief. 
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DONE AND ENTERED this 7th day of September, 2022, in Tallahassee, Leon 

County, Florida. 

S  

YOLONDA Y. GREEN 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 7th day of September, 2022. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

(eServed) 

 

Mary Ann Cossick 

(eServed) 

 

Henry Graham, Attorney Supervisor 

(eServed) 

Russell Edward Klemm, Esquire 

(eServed) 

 

Mary Ellen Clark, Chief Legal Counsel 

(eServed) 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

 

ALLICIA AND ROBERT SMITH, 

  

     Petitioners, 

 

vs. 

 

JIMMIE C. AND SHIRLENE THOMPSON, 

 

     Respondents. 

                                                                  / 

 

 

 

 

Case No. 22-1479 

 

 

RECOMMENDED ORDER 

An administrative hearing was conducted in this case on July 19, 2022, in 

Panama City Beach, Florida, before James H. Peterson, III, Administrative 

Law Judge with the Division of Administrative Hearings (DOAH). 

 

APPEARANCES 

For Petitioners:  Robert Smith, pro se 

      Allicia Smith, pro se 

      3302 South Harbour Circle 

      Panama City, Florida  32405 

 

For Respondents: Jimmie C. Thompson, pro se 

      Shirlene Thompson, pro se 

      Post Office Box 27853 

      Panama City, Florida  31411 

 

 

STATEMENT OF THE ISSUE 

Whether Respondents, Jimmie C. and Shirlene Thompson (Respondents), 

illegally discriminated against Petitioners, Allicia and Robert Smith 

(Petitioners), by denying or delaying Petitioners’ request to install a wheel 

chair ramp to accommodate Ms. Smith’s disability in the house Petitioners 

rented from Respondents. 
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PRELIMINARY STATEMENT 

Petitioners filed a Housing Discrimination Complaint (Discrimination 

Complaint) with the Florida Commission on Human Relations 

(the Commission or FCHR) on January 14, 2021, which was assigned FCHR 

Case No. 2021-28044 and U.S. Department of Housing and Urban 

Development (HUD) Case No. 04-21-5049-8. The statement of facts in the 

Discrimination Complaint allege: 

Complainant Allicia Smith identifies herself as a 

person with a visible disability; therefore, 

Complainant belongs to a class of persons whom the 

Fair Housing Act (“the Act”) protects from unlawful 

discrimination because of disability. Complainants 

Allicia and Robert Smith rent a home located at 382 

Wahoo Road, Panama City Beach, Bay County, 

Florida, 32408. The subject property is owned and 

managed by Respondents Jimmie C. and Shirlene 

Thompson.  

 

According to the Complainants, on July 23, 2020, 

they signed a lease in which both Respondents 

Jimmie C. and Shirlene Thompson were aware that 

Complainant Allicia Smith needed a wheelchair 

ramp installed to maneuver safely in and out of her 

home, as well as a service animal in which she was, 

charged a pet fee. The Complainants alleged on or 

about November 15, 2020, Respondents Jimmie C. 

and Shirlene Thompson had pesticides sprayed, 

which caused harm to their service animal. 

Complainants alleged it took about six months for 

Respondents Jimmie C. and Shirlene Thompson to 

provide consent for the wheelchair ramp installed on 

January 4, 2021. Complainants alleged it took the 

HOA less than two weeks to approve the reasonable 

modification after receiving the Respondents’ 

documentation. Complainants alleged the 

Respondents delayed their request for a 

modification due to Complainant Allicia Smith’s 

disability, which caused the Complainant 

unnecessary harm, causing a toe fracture on 

December 23, 2020. Complainants believe the 

Respondents collectively discriminated against their 
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family by denying Complainant Allicia Smith’s 

request for a reasonable modification and request for 

accommodation, by charging the Complainants a pet 

fee needed because of Complainant Allicia Smith’s 

disability in violation of the Act. 

 

The same alleged facts are set forth in a document entitled “Amended 

Housing Discrimination Complaint” signed by Petitioners on February 6, 

2022, and filed in this case with the original transmittals from FCHR. 

 

After investigating Petitioners’ allegations, the Commission’s executive 

director issued a document entitled “DETERMINATION (NO CAUSE),” dated 

April 8, 2022, setting forth investigative findings and concluding that there is 

not reasonable cause to believe that a discriminatory housing practice 

occurred in violation of sections 760.23(2), (8), or (9)(a), Florida Statutes. An 

accompanying Notice of Determination of No Cause notified Petitioners of 

their right to file a Petition for Relief for an administrative proceeding within 

30 days. Petitioners filed a Petition for Relief with the Commission on 

May 13, 2022. The Commission forwarded the Petition for Relief to DOAH on 

May 18, 2022, for assignment of an administrative law judge to conduct a 

hearing. 

 

The undersigned was assigned the case and it was scheduled for the 

administrative hearing to be held on July 19, 2022. During the hearing, 

Petitioners testified on their own behalf; called a neighbor, Tanya Carmody, 

as a witness; and offered four exhibits received into evidence as Petitioners’ 

Exhibits P-1 through P-3 and P-5. At the onset of the hearing, Petitioners 

dropped any claims based on their pets, including their service dog and the 

payment of a pet fee.  

 

Respondents testified on their own behalf; presented the testimony of 

Walter N. Rankin, member of Bay Point West Property Owners’ Organization 
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and former chair of that association’s architectural review committee; and 

offered 18 exhibits received into evidence as R-1 through R-18.  

 

The proceedings were recorded, but no transcript was ordered. The parties 

were given until August 18, 2022, to submit their proposed recommended 

orders. Thereafter, the parties timely submitted their respective Proposed 

Recommended Orders, both of which have been considered in preparing this 

Recommended Order. 

 

FINDINGS OF FACT 

1. On July 22, 2020, Petitioner Allicia Smith contacted Respondent 

Shirlene Thompson by phone to inquire about property for rent located at 

382 Wahoo Road, Panama City, Florida, that was advertised on the Navy 

Housing Office website, Homes.mil. Ms. Smith identified herself as “disabled” 

and stated multiple times, “I have money and we are willing to pay more.” 

2. Respondents declined to increase the rent amount though Allicia Smith 

continued to express that they could pay more. Respondents showed the 

property located at 382 Wahoo Road, Panama City, Florida, to Petitioners 

that evening, July 22, 2020, and Petitioners completed and submitted a 

rental application before departing the property. Petitioners listed one 

service dog and two cats as pets on the rental application. 

3. Respondents approved the rental application and the next day, July 23, 

2020, Petitioners signed a lease for the property. Paragraph 3 of the lease 

provided for a refundable animal security deposit of $1,000 that was 

voluntarily offered by Petitioners.  

4. Paragraph 11(m) of the lease requires that tenants “Abide by and be 

bound by any and all rules and regulations affecting the Premises or the 

common area appurtenant thereto which may be adopted or promulgated by 

the Bay Point Homeowners’ Association having control over them.” 
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5. In their initial conversations with Petitioners regarding the lease, 

Respondents readily acknowledged that Ms. Smith required a wheelchair, 

and advised Petitioners that there was no ramp. Respondents stated that 

they had no objection to the construction of a ramp at Petitioners’ expense, 

but informed Petitioners that the Bay Point West Property Owners’ 

Organization, where the rental property was located, has a strict policy that 

no external construction or modification to the property, including the 

construction of a wheelchair ramp, may be commenced prior to approval by 

the Bay Point West Architectural Review Committee (Bay Point West ARC). 

6. Petitioners were advised of this policy at the time of their lease 

application and  they stated they understood and would supply all required 

information when they were ready to construct the ramp.  

7. On the same day the lease was signed, July 23, 2020, Petitioner 

Shirlene Thompson emailed Mr. Smith a zip file containing digital copies of 

the Bay Point West Covenants and Restrictions, its Articles of Incorporation, 

and Bay Point West Rules and Regulations, including the requirement for 

ARC approval and details of the type of information required for proposed 

projects.  

8. There was no further discussion regarding the ramp until October 26,  

2020, when Mr. Smith sent a text message to Mr. Thompson stating, “I talked 

to Lavoy [Anderson], and he is going to help us build ramps for Alli.” No 

description nor any specifications for the ramp were included in Mr. Smith’s 

text message. 

9. Early on the morning of November 3, 2020, Mr. Smith phoned 

Mr. Thompson and advised that a complaint of a barking problem with a 

neighbor’s dogs had been resolved. During the phone conversation, Mr. Smith 

further advised that he had sent a text message the day before with details of 

the proposed ramp. 

10. After the phone conversation, Mr. Thompson checked for text 

messages and found none from Petitioners dated November 2, 2020.  
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11. Later that same morning, at 9:06 a.m. on November 3, 2020, 

Mr. Thompson sent an e-mail to Mr. Smith, stating: 

Good Morning Robert,  

 

Thank you for your phone call this morning advising 

that the problem with the neighbor’s barking dogs 

has been resolved. You also mentioned that you sent 

us a text message yesterday with details of the 

proposed ramp you want to build. Unfortunately, we 

did not receive any text messages from you or Allicia 

yesterday.  

 

I did send you a text message on 26 Oct asking that 

you send me a copy of the plans for installation and 

the plans for restoring the premises to original 

condition upon expiration of the lease. When we 

spoke personally on Sunday, 1 November I reminded 

you that plans must be submitted to and approved 

by the Bay Point Architectural Review Committee 

(ARC) prior to any construction beginning. I still 

haven’t received the info yet.  

 

Please do provide via email the construction plans 

for the ramp including compliance with the ADA 

safety requirements so that I can provide the 

necessary information to the Bay Point ARC. Your 

plans for demolition of the ramp and returning the 

property to pre-modification condition at your cost 

should also be included.  

 

I am preparing an amendment to the lease that will 

authorize construction of the ramp and will also 

state that the tenant agrees that the landlord is 

released from any liability associated with the ramp. 

Both you and Allicia will need to sign the 

amendment.  

 

As soon as I receive the required information for the 

ramp I will submit the request to the ARC, and 

hopefully it will not take long for their approval.  

 

Respectfully,  

Jimmie 
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12. Mr. Smith responded with an email at 9:22 a.m. that same morning 

with a disability rights website, cut and pasted, as follows: “Fwd: 

https://disabilityrightsflorida.org/.” 

13. The email also stated, in part:  

The ramps will be constructed per Disability ACT 

requirements which is constructed from threshold to 

ground depending on the height of the threshold will 

depend on the design of the ramp. better 

understanding ... ALL YOU NEED TO KNOW ABOUT 

ADA RAMP REQUIREMENTS IN 2020 The Americans 

with Disabilities Act accessible to wheelchairs, 

walkers, and motorized scooters through the use of 

ramps.1 These include ADA curb ramp Without 

ADA curb ramps, curb edges and a lack of 

accessibility would create hazards for those people 

with disabilities. To help you have a better 

understanding of the ADA ramp specifications and 

requirements, we will look at some of the more 

commonly asked questions by business owners, 

building managers, and construction companies 

Where are curb ramps and ramps required by the 

ADA? A facility must install curb ramps or ramps in 

public areas along accessible routes with a change in 

height greater than ½ inch. However, in lieu of 

installing curb ramps and ramps, a facility may 

provide accessibility using elevators or 

platform/chair lifts. . . . 
  

14. Mr. Thompson did not find the above-quoted language regarding 

website guidelines and recommendations useful for submitting a request to 

Bay Point West ARC for installation of a ramp at 382 Wahoo Road because 

there were no specifics as to how the ramp was going to be constructed.  

15. Later that afternoon of November 3, 2020, at 3:42 p.m., Mr. Thompson 

emailed Mr. Smith advising that, after reading Mr. Smith’s email and the 

ADA recommendations, he still had many questions. In the email, 

Mr. Thompson asked whether the attachment was an example or plan for the 

intended ramp and advised that they needed more specific information for 

the actual intended ramp before a request could be submitted to Bay Point 

https://disabilityrightsflorida.org/
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West ARC. The email further inquired as to the proposed dimensions, the 

type of material, the location, and how the ramp(s) would be secured. The 

email asked Mr. Smith to provide details for the ramp, “as soon as you can so 

that I may submit the request to the ARC.” 

16. In an email to Mr. Thompson dated November 5, 2020, from Steve 

Hord, Chairman of the Bay Point West ARC, Mr. Hord stated, “If any exterior 

items are to be installed outside the home ARC approval is required. If they 

are built without approval, the ARC will fine and possibly force their 

removal.” 

17. Mr. Smith emailed Mr. Thompson on November 11, 2020, stating: 

Jimmie, 

I want to see if we can come to some kind of 

compromise and get this wheelchair ramp installed. 

We have been waiting for you to start the process, as 

we weren’t sure as to how it worked. Allicia called 

the HOA general manager to get the details, and 

they put her in touch with Steve Hoard, who is the 

current ARC chairman. Upon speaking with him on 

the phone, he said all we needed was a completed 

ARC request form and a simple sketch of what was 

to be built. I also informed you by text that 

Mr. Lavoy, our next door neighbor (and a contractor) 

had offered and was willing to help us build said 

ramp. Your reply said we had to await ARC 

approval, and we have been waiting for word from 

you. After hearing nothing, I asked NSA Housing for 

help with a resolution.  

 

I asked Ms. Escobar, the housing rep. on base to help 

us mediate this process, but instead of rescheduling 

to a time convenient to all parties concerned, she 

went ahead with a meeting with you and a 

Mr. Rankin, who I understand is current board 

representative and the former ARC Chairman. 

Mr. Rankin’s input has created a mass of confusion.  

 

The requirements of exact dimensions were met in 

the .pdf I provided Ms. Escobar. Mr. Hoard said a 

simple sketch would work, and when I told him 
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about the .pdf, he said that what I provided to 

Ms. Escobar would be sufficient but would let all 

parties know if additional information is necessary. 

The request for the following: materials list, 

contractor plans, exact dimensions, and licensed 

contractor is making what should be a reasonable 

accommodation into an untenable situation. As I 

informed you that Mr. Lavoy was willing to provide 

the service of building the ADA ramp and we are 

going to pay for all materials that he will be using. 

We just want a safe way for my wife to enter/exit the 

home unassisted. As it is, she can only enter or exit 

with my assistance, and is feeling like she is a 

prisoner in the house. Allicia’s medical condition is 

rapidly deteriorating and she is not able to stand 

more 30 seconds or step or down from the front 

entryway. She has a specialized power wheelchair, 

but it is stored in the garage and she cannot use it 

without a proper ramp.  

 

As you stated when we were chatting one day, 

contractors are extremely hard to come by right now. 

I will try to catch Mr. Lavoy and see if he will let me 

pay him or his guys for plans and the work, but he’s 

rarely home. I see him maybe once a week, if I’m 

lucky.  

 

As far as the need for an addendum to the lease 

specifically for a wheelchair ramp, I feel it is 

unnecessary and from a tenants viewpoint, 

draconian in nature. The original lease is worded 

specifically to cover the owner from any liability for 

pretty much anything. You and I already agreed 

that if we built a ramp, it would be at my cost, would 

not damage your property, and would be removed 

upon our vacating the property. Also, there are 

several issues that have recently occurred but we 

didn’t want to complain about minor issues: 

 

1) The living room ceiling fan stopped working 

last night. Light comes on, fan doesn’t spin.  

2) lce maker in the refrigerator stopped making 

ice. You can hear the motor cycle, but no ice 

produced.  
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3) Front left eye on the stove stayed on max after 

Allicia turned it down to simmer. Didn’t correct until 

turned completely off.  

4) Wood strip threshold at back door is beginning 

to rot along the corner.  

5) Back door screen is difficult to slide 

open/closed.  

 

When arranging to repair any of the above 

mentioned issues, contact me beforehand so I can be 

home. Allicia has PTSD issues, and I need to be 

there when you send a repairman.  

 

Please work with us on resolving the ramp issue as 

soon as possible. This is not something that can wait 

any longer. If you wish, we can arrange to meet and 

discuss these issues at a neutral location. 

 

Sincerely,  

Robert Smith 

 

18. The next afternoon, November 12, 2020, Mr. Thompson sent an email 

to Mr. Smith stating: 

Good Afternoon,  

 

I understand that you are frustrated, and we are 

willing to work with you to help resolve the problem. 

We did attend the meeting scheduled by the Navy 

Housing Office on Thursday, November 5 at 3:30 PM 

in the Family Housing Office conference room to 

discuss the wheelchair ramp issue. Mr. Walt Rankin 

also attended to represent Bay Point West ARC 

since Mr. Hord was working and was unavailable. 

Mr. Hord did assure me via a phone conversation 

that he and Mr. Rankin were in total agreement 

regarding the ARC requirements. We regret that 

neither you nor your wife were able to attend. We 

are content with the results of that meeting, but if 

you wish to have further discussions you should 

coordinate with Mr. Steve Hord for another meeting 

when he is available. We will adjust our schedule so 

we can attend at your convenience. Ms. Escobar has 

kindly agreed that we may use the Family Housing 
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Office conference room again as a neutral meeting 

place.  

 

I must reiterate that Bay Point ARC must approve 

the ramp before any construction begins. The ARC 

has advised that the following information is 

required for their review: “A site plan shall be drawn 

approximately to scale in a neat manner (this may 

be hand drawn) and shall indicate the following: a. 

Lot number, street address, lot outline, house 

outline on the lot and new modification for which 

approval is being requested. On the outline the 

dimensions in feet and inch should be shown. b. A 

fully completed ARC Project request form signed by 

the owner or an owner authorized agent. The 

contractor selected must be licensed in the state of 

Florida. c. A set of contractor plans.”  

 

I am attaching a copy of a recent survey sketch of the 

lot that might be helpful to you. The ARC 

requirements are reasonable, and as soon as you 

provide the required technical information and 

contract agreement I will submit the request to the 

ARC for their review and approval. I do not 

understand your objection to the proposed 

addendum. We did not advertise our property as 

“ADA compliant”, and the original lease does not 

specifically address a wheelchair ramp. Paragraph 7 

of the lease states, “Tenant shall make no 

alterations to the buildings or improvements on the 

Premises or construct any building or make any 

other improvements on the Premises without the 

prior written consent of Landlord.” Therefore, we 

require an addendum to the lease for that specific 

purpose. No construction is authorized without the 

addendum.  

 

I am sorry you are experiencing problems with the 

appliances. (1) We will replace the ceiling fan as soon 

as we can schedule an electrician. (2) The stove was 

brand new when you moved in and is still under 

warranty. If you continue to experience problems 

please let me know right away so that it can be 

repaired under the warranty. (3) Is the problem with 
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the icemaker the dispenser or the freezer? I don’t 

know of any “motor sounds” associated with freezing 

the water. The motor does control the dispensing 

though. I will need to schedule a repair person to 

check it and would like to have as much advance info 

as possible. (4) When I am next on the property I will 

examine the screen door and the threshold. (5) I will 

give you advance notice for all of the above repair 

actions before entering the property.  

 

Respectfully,  

Jimmie Thompson 
 

19. On November 27, 2020, at 9:17 a.m., Mr. Smith emailed 

Mr. Thompson, with a copy to Mr. Hord, informing: 

I am once again reaching out to find a resolution to 

have the ramp installed. Through the kindness of 

our neighbor, Mr. Lavoy, a fully ADA compliant 

ramp will be loaned for the duration-of our stay by 

the School Board. Mr. Lavoy is a licensed contractor 

and has stated that he will install it as soon as we 

are approved by the HOA.  

 

Mr. Hord called me and said he is confused over the 

lack of an ARC request coming in. He is waiting for 

the request and will push for its approval as soon as 

you send it in.  

 

The Fair Housing Act (FHA) makes it unlawful to 

“discriminate against any person in the terms, 

conditions or  privileges of sale or rental of a 

dwelling ... because of a handicap . . .  .” 42U.S.C.S 

3604(0(2). Discrimination under the FHA includes a 

refusal to make reasonable accommodations in 

rules, policies, practices, or services, when such 

accommodations may be necessary to afford [a 

handicapped] person an equal opportunity to use 

and enjoy a dwelling.” I am sorry that you do not 

understand our reluctance to sign the proposed 

addendum, but the language in it alters the original 

lease in a way not associated with the ramp.  
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20. The email also listed several additional websites for the Fair Housing 

Act, FindLaw.com, Rentpost.com, ADA.gov, et cetera, but no dimensions, nor 

any detail for the proposed ramp, were provided. This was a change from 

Petitioners’ previous plan to construct a ramp, and informed that, instead, 

they intended to borrow a prefabricated ramp from the school board. 

21. In response, Mr. Hord sent an email dated November 27, 2020,1 to 

multiple addressees, including Petitioners and Respondents, stating: 

All- 

 

I am replying as I was mentioned in this and 

previous email threads regarding this property. To 

clarify, the previous email stated “Mr. Hord called 

me and said he is confused over the lack of an ARC 

request coming in. He is waiting for the request and 

will push for its approval as soon as you send it in.” 

I returned a call to Mr. Smith as he left me a 

message to do so. I am not confused as to the lack of 

any request nor am I pushing for any approval of any 

unidentified ramp. This appears to be a personal 

dispute between a landlord and tennant [sic] and I 

and the ARC have no chosen side on this. The ARC 

has no involvement in any such dispute and has no 

business or concern over individual leases or 

contracts. If any ARC request is made it must be 

made by the home owner or their approved agent. 

The BPW ARC will always try our best to 

accommodate any and all requests by any legitimate 

applicant as our goal is to help the applicant receive 

their requests as long as they conform to the written 

rules and regulations of BPIA and BPW ARC. To 

date, no request has been submitted to the BPW 

ARC, therefore the ARC has no position on this 

issue. If a request is filed, it will receive the same 

attention and direction as all requests are handled 

by the BPW ARC.  

 

Sincerely,  

 

                                                           
1At the hearing, the parties agreed that the November 27, 2020, email from Mr. Hord could be accepted into 

evidence as non-hearsay.  
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Steve Hord  

Bay Point West ARC Chairman  

 

22. Later, at 3:13 p.m. that same day, November 27, 2020, Mr. Smith 

emailed Ms. Thompson stating: 

Ms. Shirlene,  

 

You have the obligation to submit the ARC request, 

as the ARC requires the owner to provide it. The 

HOA policy is for the landlord, not the tenant, to 

submit the ARC request. Mr. Lavoy and Jimmie 

have already discussed the dimensions of the 

intended ramp, which is being supplied by the school 

board out of the kindness of their hearts and the 

generosity of our neighbor. Attached is a sketch with 

the proposed ramp placement.  

 

I would like to draw to your attention the previous 

mentioned law of the Fair Housing Act, 

“Discrimination under the FHA includes “a refusal 

to make reasonable accommodations in rules, 

policies, practices, or services, when such 

accommodations may be necessary to afford [a 

handicapped] person an equal opportunity to use 

and enjoy a dwelling.” We are asking you to submit 

the ARC request at the earliest opportunity. Your 

proposed addendum affords all protections to the 

landlord and none to your tenant, which makes it an 

unreasonable request. As to the question of liability, 

I must reiterate, Paragraph 19 of the original lease 

covers indemnification for the landlord for anything  

on the aforementioned property. I am trying to work 

with you on this issue, please work with us.  

 

Robert 

 

23. Later, at 4:13 p.m. that same day, Mr. Thompson emailed Mr. Smith, 

stating:  

This is Jimmie, and I’m afraid you are mistaken. 

Lavoy and I have not discussed dimensions of the 

ramp you will be using. A few weeks ago he sent me 

photos of a couple of ramps of the type he said he 
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recommended to you. I don’t know which ramp you 

selected, nor the dimensions of it. Lavoy is a good 

and kind neighbor and it is commendable that he’s 

assisting you with this project. Likewise, I want to 

accommodate you as best I can, but the sketch you 

sent has no dimensions for the ramp. ARC has 

clearly said a sketch must be provided showing 

placement and dimensions “in feet and inches”. Of 

course I can provide lot number, house number, etc., 

but you must provide to me the details of the ramp 

you select.  

 

24. In response, at 4:55 p.m. that afternoon, November 27, 2020, 

Mr. Smith emailed Mr. Thompson and attached another copy of the sketch, 

but this time it showed placement at the front door with dimensions shown in 

a text box to the side. 

25. On December 7, 2020, Mr. Thompson sent a written request for a 

wheelchair ramp to Mr. Hord at the Bay Point West ARC with the sketch 

attached, stating: 

Please find attached the ARC request for subject 

wheelchair ramp submitted for ARC consideration. 

Also attached is the sketch provided by tenants for 

placement of the ramp. Regrettably, the tenants 

have provided only minimal details yet continue to 

press for approval. I have no details regarding the 

design, construction, material, or installation plan. 

Please review the attachment and advise. 

  

26. The Bay Point West ARC reviewed and approved the request for 

installation of the wheelchair ramp on December 16, 2020, and notified 

Mr. Thompson of the approval via email at 6:28 p.m. on the same date. 

27. At 7:03 p.m. that evening, Mr. Thompson forwarded the approval to 

Petitioners. 

28. According to Petitioners, Respondents still insisted on a lease 

addendum prior to installation of a ramp. 
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29. A letter dated December 21, 2020, from the Churchill Law Group, 

PLLC, on behalf of Petitioners, was sent to Respondents, asserting a number 

of problems with the rental property, including: 

A lack of installed wheelchair access ramp in 

compliance with applicable law for any rental 

dwelling rented to a person with ingress/egress 

disabilities — you have failed to install such a ramp 

or to permit its installation, even when my clients 

and other third parties have agreed to donate the 

materials and competent labor for such installation. 

You have asserted that my clients must sign a broad 

liability waiver in association with the installation 

of such a ramp, while collecting full rent from a 

wheelchair-bound active-duty wounded veteran.  

·      

30. The letter further advised Respondents that Petitioners would 

withhold rent unless the “untenable living conditions” were “immediately 

addressed and eliminated.” 

31. No lease addendum was ever signed by Petitioners. 

32. The wheelchair ramp was installed on January 4, 2021. 

33. The relatively short delay between the Bay Point West ARC approval 

for the ramp and its installation was not because of any delay by 

Respondents, but rather, because of Mr. Lavoy Anderson’s lack of 

availability. 

34. At the hearing, Respondents credibly testified that they did not 

intentionally delay approval for the ramp’s installation. Correspondence 

between the parties with regard to the ramp outlined above confirms that 

testimony. In further corroboration, Respondents offered a letter dated  
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June 29, 2022, from Lavoy Anderson,2 who installed the wheelchair ramp, 

stating: 

To whom it may concern:  

 

Anderson and Associates Construction Inc. installed 

a temporary handicap ramp at residence as listed 

above.  

 

I asked Robert when they moved in if the [sic] 

needed a ramp for his wife to be able to enter and 

exit the residence and at the time, she was able to 

get in and out through the garage door entry so a 

front door ramp was not needed. 

 

As time progressed she obtained a new wheel chair 

that could not make the turns in the garage door 

entry hallway and Robert ask me if I was still willing 

to help them with a front door entry ramp. I 

informed him I would be happy to but it would need 

to be approved through our HOA ARC prior to the 

installation. I took pictures of the remanufactured 

unit and the owners submitted to the ARC for 

approval once approved we brought the unit and 

installed in [sic] within days. When Robert and his 

wife moved out of the residence, we removed the 

ramp leaving no damage to the property.  

 

Total cost for ramp installation and removele [sic] by 

Anderson and Associates Inc. $0.00 

  

35. Petitioners’ rental lease for 382 Wahoo Road expired on August 31, 

2021.  

                                                           
2 Although the letter from Lavoy Anderson could be hearsay, to the extent it is offered for the 

truth of the matter asserted because he did not testify at the hearing, the letter is consistent 

with other evidence showing that Respondents did not unduly delay permission to construct 

the ramp. See § 120.57(1)(c), Fla. Stat., which provides: 

 

Hearsay evidence may be used for the purpose of 

supplementing or explaining other evidence, but it shall not be 

sufficient in itself to support a finding unless it would be 

admissible over objection in civil actions. 
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36. On September 9, 2021, Respondents returned Petitioners’ security 

deposit and animal deposits in full. 

CONCLUSIONS OF LAW 

37. DOAH has jurisdiction over the parties and subject matter of this 

proceeding under sections 120.569 and 120.57(1), Florida Statutes.3 

38. Petitioner’s Discrimination Complaint alleges a violation of sections 

760.23(2), 760.23(8), and 760.23(9)(b), Florida Statutes; the Florida 

Fair Housing Act (FHA), found under chapter 760, part II; and sections        

760.20-.37. 

39. Section 760.23(2) of the FHA provides: 

It is unlawful to discriminate against any person in 

the terms, conditions, or privileges of sale or rental 

of a dwelling, or in the provision of services or 

facilities in connection therewith, because of race, 

color, national origin, sex, disability, familial status, 

or religion. 

 

40. Section 760.23(8) of the FHA provides: 

(8) It is unlawful to discriminate against any 

person in the terms, conditions, or privileges of sale 

or rental of a dwelling, or in the provision of services 

or facilities in connection with such dwelling, 

because of a disability of: 

(a) That buyer or renter; 

(b) A person residing in or intending to reside in 

that dwelling after it is sold, rented, or made 

available; or 

(c) Any person associated with the buyer or renter. 

 

41. Section 760.23(9) of the FHA provides: 

(9) For purposes of subsections (7) and (8), 

discrimination includes: 

(a) A refusal to permit, at the expense of the person 

with a disability, reasonable modifications of 

                                                           
3 Unless otherwise indicated, all references to the Florida Statutes, laws, and codes are to the 

2020 versions applicable when the alleged discriminatory acts occurred. 
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existing premises occupied or to be occupied by such 

person if such modifications may be necessary to 

afford such person full enjoyment of the premises; or 

(b) A refusal to make reasonable accommodations 

in rules, policies, practices, or services, when such 

accommodations may be necessary to afford such 

person equal opportunity to use and enjoy a 

dwelling. 

 

42. The FHA is patterned after the federal Fair Housing Act. As such, 

discriminatory acts prohibited under the federal Fair Housing Act are also 

prohibited under the FHA, and federal case law interpreting the federal Fair 

Housing Act is applicable to proceedings brought under the FHA. See Brand 

v. Fla. Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994)(noting that “the 

Florida statute will take on the same constructions as placed on its federal 

prototype.”). 

43. Notably, the language in section 760.23(9)(a), quoted above, is 

identical to the underlined portion of 42 U.S.C. § 3604(f)(3)(A) of the federal 

Fair Housing Act, set forth below: 

(3) For purposes of this subsection, discrimination 

includes-- 

(A) a refusal to permit, at the expense of the 

handicapped person, reasonable modifications of 

existing premises occupied or to be occupied by 

such person if such modifications may be 

necessary to afford such person full enjoyment of 

the premises except that, in the case of a rental, 

the landlord may where it is reasonable to do so 

condition permission for a modification on the 

renter agreeing to restore the interior of the 

premises to the condition that existed before the 

modification, reasonable wear and tear excepted. 

 

44. Because Petitioners dropped any claims based on their pets, including 

their service dog and the payment of a pet fee, any claim of discrimination 

based on “failure to accommodate” is no longer viable, and the only remaining 

charge relates to Respondents’ alleged refusal to permit modifications to the 
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rental, at Petitioners’ expense, for the construction of a wheelchair ramp. See 

§ 760.23(9)(a), Fla. Stat.; see also 42 U.S.C. § 3604(f)(3)(A), for identical 

language under federal law. As explained in Weiss v. 2100 Condo. 

Association, Inc., 941 F. Supp. 2d 1337, 1344 (S.D. Fla. 2013): 

 

The plain language of the [federal] FHA defines 

accommodations in terms of reasonable 

accommodations in “rules, policies, practices, or 

services.” § 3604(f)(3)(B). Subsection (B) makes no 

mention of adjustments or improvements to existing 

structures, and, in contrast with § 3604(f)(2), fails to 

make any mention of “facilities.” To the contrary, 

while subsection (B) does not define modifications, 

the Department of Housing and Urban 

Development’s regulations provide that a 

modification is “any change to the public or common 

use areas of a building or any change to a dwelling 

unit.” 24 C.F.R. § 100.201. Thus, the plain language 

of § 3604(f)(3)(B), read in conjunction with the 

statute as a whole, directs the conclusion that a 

request for (re)construction or repair is more 

appropriately a request for a modification than an 

accommodation. See Fagundes v. Charter Builders, 

Inc., No. C07-1111, 2008 WL 268977, at *6 (N.D. Cal. 

Jan. 29, 2008) (“This Court agrees that a request for 

construction or repair is not actionable under 

subsection (B).”). 

 

*  * * 

 

Similarly, in Rodriguez v. 551 West 157th St. Owners 

Corp., 992 F.Supp. 385 (S.D.N.Y.1998), the court 

held that plaintiffs’ request to install a ramp to make 

the entrance of a building wheelchair-accessible was 

a request for a modification rather than an 

accommodation. 992 F.Supp. at 387. In so holding, 

the court reasoned that construction in an existing 

building “does not ... qualify as an ‘accommodation’ 

of a ‘rule, policy, practice or service,’ when the term 

‘construction’ is nowhere to be found and the term 

‘facility’ is excluded.” Id. 
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Id. at 1344-45. 

 

45. A three-part “burden of proof” pattern developed in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973), is generally 

applied to discrimination claims brought under the Florida Civil Rights Act of 

1992, found at sections 760.01 through 760.11, and its federal counterpart, 

the federal anti-discrimination laws under Title VII of the Civil Rights Act of 

1964, as amended. However, the McDonnell Douglas test is not suitable for 

analysis of reasonable-modification claims brought under section 760.23(9)(a) 

of the FHA, or its federal counterpart, 42 U.S.C. § 3604(f)(3)(A), because 

discriminatory intent is not an element for liability under those provisions. 

Cf., Hollis v. Chestnut Bend Homeowners Ass’n, 760 F.3d 531, 540 (6th Cir. 

2014)(claim brought under 42 U.S.C. § 3604(f)(3)(A)). 

46. When a plaintiff brings an FHA reasonable-accommodation claim, the 

burden of persuasion lies always with the plaintiff. Hollis, 760 F.3d at 543; 

see also Balino v. Dep’t of HRS, 348 So. 2d 349 (Fla. 1st DCA 1977)(party 

asserting the affirmative has the burden of proof).   

47. In accordance with the usual standard of proof applicable to questions 

of fact in administrative hearings, the standard of proof which Petitioners 

must meet in this case is a preponderance of the evidence. See § 120.57(1)(j), 

Fla. Stat. A “preponderance” of the evidence is defined as “the greater weight 

of the evidence,” Black’s Law Dictionary 1201 (7th ed.1999), or evidence that 

“more likely than not” tends to prove a certain proposition. American Tobacco 

Co. v. State, 697 So. 2d 1249, 1254 (Fla. 4th DCA 1997) (quoting Bourjaily v. 

United States, 483 U.S. 171, 175, 107 S.Ct. 2775, 97 L.Ed.2d 144 (1987)). 

48. A petitioner asserting a reasonable-modification claim “must prove 

‘that she suffers from a disability, that she requested an accommodation or 

modification, that the defendant housing provider refused to make the 

accommodation or to permit the modification [the denial element], and that 

the defendant knew or should have known of the disability at the time of 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997154943&pubNum=0000735&originatingDoc=Ic5f926170c5a11d98220e6fa99ecd085&refType=RP&fi=co_pp_sp_735_1254&originationContext=document&transitionType=DocumentItem&ppcid=1dc36334f9d5408ebb6b4deecac64c61&contextData=(sc.Search)#co_pp_sp_735_1254
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997154943&pubNum=0000735&originatingDoc=Ic5f926170c5a11d98220e6fa99ecd085&refType=RP&fi=co_pp_sp_735_1254&originationContext=document&transitionType=DocumentItem&ppcid=1dc36334f9d5408ebb6b4deecac64c61&contextData=(sc.Search)#co_pp_sp_735_1254
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987078412&pubNum=0000708&originatingDoc=Ic5f926170c5a11d98220e6fa99ecd085&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=1dc36334f9d5408ebb6b4deecac64c61&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987078412&pubNum=0000708&originatingDoc=Ic5f926170c5a11d98220e6fa99ecd085&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=1dc36334f9d5408ebb6b4deecac64c61&contextData=(sc.Search)
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their refusal.’” Johnson v. Jennings, 772 Fed. Appx. 822, 825 (11th Cir. 

2019)(addressing claim under 42 U.S.C. § 3604(f)(3)(A)), quoting Hollis 

at 541.  

49. As further explained by the Eleventh Circuit in Johnson regarding the 

“denial element”:  

A “denial” can be actual or constructive. As we 

explained in Bhogaita v. Altamonte Heights 

Condominium Ass’n, 765 F.3d 1277 (11th Cir. 2014), 

the “failure to make a timely determination after 

meaningful review amounts to constructive denial of 

a requested accommodation, ‘as an indeterminate 

delay has the same effect as an outright denial.’ “ Id. 

at 1286 (quoting Groome Res. Ltd. v. Parish of 

Jefferson, 234 F.3d 192, 199 (5th Cir. 2000)).  

 

* * * 

 

This action, to be sure, is a reasonable-modification 

claim, not, as was the case in Bhogaita, a 

reasonable-accommodation claim. Fortunately, the 

same agencies published a joint statement on 

reasonable modification, too, and the meaning of 

“denial” is essentially the same. A housing provider 

must give “prompt responses to a reasonable 

modification request.” U.S. Dep’t of Justice & U.S. 

Dep’t of Hous. and Urban Dev., Reasonable 

Modifications Under the Fair Housing Act 10 

(March 5, 2008). And “undue delay in responding to 

a reasonable modification request may be deemed a 

failure to permit a reasonable modification.” Id. 

. 

772 Fed. Appx. at 825-26. 

50. While undue delay in granting permission for a modification may 

constitute a denial, “[a]s provided by the Joint Statement of the Department 

of Housing and Urban Development and the Department of Justice on 

Reasonable Modifications under the Fair Housing Act (March 2, 2008)”: 

A housing provider may require that a request for a 

reasonable modification include a description of the 

proposed modification both before changes are made 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034224956&pubNum=0000506&originatingDoc=Ibb6e06607c6211e98eaef725d418138a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034224956&pubNum=0000506&originatingDoc=Ibb6e06607c6211e98eaef725d418138a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034224956&pubNum=0000506&originatingDoc=Ibb6e06607c6211e98eaef725d418138a&refType=RP&fi=co_pp_sp_506_1286&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_1286
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034224956&pubNum=0000506&originatingDoc=Ibb6e06607c6211e98eaef725d418138a&refType=RP&fi=co_pp_sp_506_1286&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_1286
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000615016&pubNum=0000506&originatingDoc=Ibb6e06607c6211e98eaef725d418138a&refType=RP&fi=co_pp_sp_506_199&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_199
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000615016&pubNum=0000506&originatingDoc=Ibb6e06607c6211e98eaef725d418138a&refType=RP&fi=co_pp_sp_506_199&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_199
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034224956&pubNum=0000506&originatingDoc=Ibb6e06607c6211e98eaef725d418138a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
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to the dwelling and before granting the 

modification.... A housing provider may also require 

that the tenant obtain any building permits needed 

to make the modification .... 

 

Weiss v. 2100 Condominium Ass’n, Inc., 941 F. Supp. 2d 1337, 1345-46 

(S.D. Fla. 2013). 

51. Applying the law to the facts in this case, it is found that Petitioners 

proved, by a preponderance of the evidence, that Ms. Smith suffers from a 

disability, that Petitioners requested a reasonable modification, and that 

Respondents knew that Petitioners’ request for modification was both 

reasonable and necessary.  

52. Petitioners failed, however, to show that Respondents refused or unduly 

delayed permission for construction of the requested wheelchair ramp.  

53. To the contrary, at the onset, Petitioners were informed by 

Respondents of their need to supply information required to obtain Bay Point 

West ARC’s approval for a wheelchair ramp, and Petitioners understood and 

agreed that they would supply all required information when they were ready 

to construct the ramp. 

54. Petitioners did not supply sufficient information to Respondents to 

meet the mandatory requirements of the Bay Point West Property Owners’ 

Organization until November 27, 2020. After that, on December 7, 2020, 

Mr. Thompson sent a written request for the ramp to the Bay Point West 

ARC, with the information received from Petitioners attached. Respondents 

received Bay Point West ARC’s approval for the ramp on December 16, 2020, 

which they promptly forwarded to Petitioners on that same date. While 

Petitioners allege that Respondents still insisted on a lease amendment, none 

was given, and the ramp was installed on January 4, 2021, less than three 

weeks later. The ramp could have been installed even sooner if Mr. Anderson 

had been available earlier. 
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55. In sum, Petitioners failed to establish that Respondents refused or 

unduly delayed permission for Petitioners to install the requested wheelchair 

ramp, and, thus, Petitioners failed to prove, by a preponderance of the 

evidence, their claim of discrimination pursuant to section 760.23(9)(a) or any 

other law. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order dismissing Petitioner’s Discrimination Complaint and Petition for 

Relief consistent with the terms of this Recommended Order. 

 

DONE AND ENTERED this 9th day of September 2022, in Tallahassee, Leon 

County, Florida. 

S 
JAMES H. PETERSON, III 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida 32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 9th day of September 2021. 
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COPIES FURNISHED: 

 

Robert Smith 

Allicia Smith 

(eServed) 

 

Jimmie C. Thompson 

Shirlene Thompson 

(eServed) 

 

Henry Graham, Attorney Supervisor 

(eServed) 

Tammy S. Barton, Agency Clerk 

(eServed) 

 

Mary Ellen Clark, Chief Legal Counsel 

(eServed) 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

ANISE MARC, 

 

     Petitioner, 

 

vs. 

 

SOUTHWEST PROPERTIES INVESTMENTS, 

LLC D.B.A. PORTOFINO COVE 

APARTMENTS ET AL, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 22-1615 

 

 

RECOMMENDED ORDER 

On August 25, 2022, Administrative Law Judge Hetal Desai of the Florida 

Division of Administrative Hearings (DOAH) conducted the final hearing in 

this case via Zoom. 

 

APPEARANCES 

For Petitioner:  Anise Marc, pro se 

      7225 Madia Lane, Apartment 8I 

      Fort Myers, Florida  33907 

 

For Respondent: Geoffrey C. Bennett, Esquire 

      Geoffrey C. Bennett, P.A. 

      4651 Sheridan Street, Suite 490 

      Hollywood, Florida  33021 

 

STATEMENT OF THE ISSUE 

Whether Southwest Properties Investments, LLC d.b.a. Portofino Cove 

Apartments (Portofino Apartments) subjected Petitioner Anise Marc 

(Petitioner) to discriminatory housing practices based on her race (Black), 
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and national origin (Haitian) in violation of the Florida Fair Housing Act, 

chapter 760, part II, Florida Statutes (2022)(FFHA).1 

 

PRELIMINARY STATEMENT 

Petitioner submitted a verified Housing Discrimination Complaint 

(Complaint) to the Florida Commission on Human Relations (FCHR) on 

March 3, 2021. In the Complaint, Petitioner alleged Portofino Apartments 

discriminated against her because of her race (Black/African American) and 

national origin (Haitian). Specifically, her Complaint stated:  

Complainant alleged that the apartment was 

missing 2 doors, there was no hot water, toilets 

were clogged, and the apartment was filled with 

mold. Complainant alleged that when she informed 

Respondents of the issues she was experiencing, 

Respondents informed her to not call the office 

anymore. Complainant alleged that Respondents 

refuse[d] to fix any of her issues or speak to her. 

Complainant further alleged that on February 17, 

2021, Respondents threatened her with eviction for 

having her son stay with her in the apartment. 

Complainant alleged the apartment is 

uninhabitable and she believes that the 

Respondents are refusing to provide her with any 

services because of her race and national origin. As 

such, Complainant believes Respondents have 

subjected her to discriminatory terms and 

conditions based on her race and national origin. 

 

On March 21, 2022, FCHR issued a “Determination (No Cause)” 

(Determination) finding no discrimination. Petitioner did not receive the 

Determination until April 25, 2022, via email. On May 25, 2022, Petitioner 

filed a Petition for Relief, seeking compensatory damages resulting from the 

mold and being forced to move to another apartment.  

 

                                                           
1 All statutory references are to the 2022 version of the Florida Statutes, unless otherwise 

indicated. 
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On June 1, 2022, FCHR transmitted the Petition to DOAH, where it was 

assigned to the undersigned and set for an evidentiary hearing. A pre-

hearing conference was held on August 19, 2022, to ensure the parties could 

utilize the Zoom platform, and to discuss the presentation of witnesses and 

evidence. Respondent did not appear at the pre-hearing conference. 

 

At the final hearing, the parties stipulated to the fact that Petitioner was 

Black and Haitian. The parties also stipulated to the authenticity of the 

photographs and business records offered as exhibits. Petitioner testified on 

her own behalf and Petitioner’s Exhibits A through I were admitted into 

evidence. Respondent presented no witnesses and Respondent’s Exhibits R1 

through R9 were admitted into evidence. 

 

A court reporter was present but neither party ordered a copy of the 

transcript. The undersigned has reviewed the proposed recommended orders 

filed by the parties.    

 

FINDINGS OF FACT 

1. Petitioner is a Black woman of Haitian origin. 

2. Portofino Apartments is an apartment complex that rents residential 

units to qualified individuals. 

3. Petitioner entered into a lease agreement with Portofino Apartments on 

November 30, 2020, which included a “Mold Information and Prevention 

Addendum” (Mold Addendum).  

4. The Mold Addendum contained information about mold, instructions on 

how to prevent mold, and how to (and not to) clean mold if it occurs, including 

the following: 

•Promptly notify us in writing about any air 

conditioning or heating system problems you 

discover. Follow our rules, if any, regarding 

replacement of air filters. Also, it is recommended 
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that you periodically open windows and doors on 

days when the outdoor weather is dry (i.e., 

humidity is below 50 percent) to help humid areas 

of your dwelling dry out. 

 

•Promptly notify us in writing about any signs of 

water leaks, water infiltration or mold. We will 

respond in accordance with state law and the Lease 

Contract to repair or remedy the situation, as 

necessary. 

 

•Keep the thermostat set on the “COOL” and 

“FAN/AUTO” setting (not “FAN/ON” setting or 

“OFF” setting) to automatically circulate air in the 

event temperatures rise to or above 75 degrees 

during winter months, or 78 degrees during 

summer months. Relative humidity levels should 

be maintained under 60% at all times in order to 

prevent conditions conducive to the growth of mold 

and mildew. 

 

5. At the time Petitioner took possession of the apartment, on or around 

December 1, 2020, it was filthy. Petitioner found personal protection 

equipment (gloves and masks) in the trash can and construction debris in the 

apartment. Additionally, the hot water heater was not working and the 

apartment temperature was very hot. 

6. Petitioner called Portofino Apartments’ management office (the Office) 

about these issues, but claims no one responded. There was no evidence 

Petitioner submitted any complaint in writing. 

7. Eventually, the Office sent someone to fix the hot water, but no one 

addressed the filth or the temperature issues. 

8. A few weeks after she moved in, Petitioner noticed mold on her 

furniture and personal items. She repeatedly called the Office and left 

messages, but no one would return her calls. Again, there is no evidence 

Petitioner submitted any complaint in writing. 
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9. Petitioner contacted two mold cleaning companies. No action was taken 

by either company.2  

10. Petitioner also contacted her insurance company to make a claim for 

the furniture and personal items that were ruined from the mold. The 

insurance company did not provide her benefits or reimbursement on her 

mold claim. 

11. On January 28, 2021, Portofino Apartments sent a repairperson to 

Petitioner’s apartment to check the air-conditioning unit and mold issue. 

Petitioner did not allow the repairperson to enter because she did not feel the 

Office had given her adequate notice.3 

12. Eventually, Petitioner allowed someone from the Office into her 

apartment. It is unclear whether the person conducted an inspection or 

maintenance, but that person told Petitioner the thermostat and air-

conditioning were working correctly. She did not believe that was the case. 

13. Then, Petitioner purchased a room thermometer from Walmart that 

measured the temperature of the air in her apartment. The Walmart 

thermometer consistently showed the apartment was two to ten degrees 

warmer than the temperature reflected on the air-conditioning unit’s display.  

14. Petitioner also contacted the City of Fort Myers Code Enforcement 

Division (Code Enforcement) about the mold. Code Enforcement sent an 

inspector to visit Petitioner’s apartment. 

15. As a result, on February 6, 2021, Code Enforcement provided a 

“10 Day Notice to Contact” to Portofino Apartments regarding Petitioner’s 

apartment.  

                                                           
2 Although Petitioner testified at length regarding what various people told her about the 

mold, all of this evidence is hearsay that is not corroborated by any credible non-hearsay 

evidence. See § 120.57(1)(c), Fla. Stat. (allowing the consideration of hearsay evidence in an 

administrative hearing only if it is supplemented or explained by other non-hearsay evidence 

or if it would be admissible over objection in a civil action). 

 
3 Although the parties’ lease agreement provides for written notice at least 12 hours prior to 

Portofino Apartments personnel entering an apartment, it is unclear what, if any, notice 

Portofino Apartments provided to Petitioner for this visit. 
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16. On February 11, 2021, Portofino Apartments posted a notice on 

Petitioner’s door indicating personnel would be entering the apartment for a 

maintenance visit. Petitioner felt this was harassment and did not allow 

Portofino Apartment’s personnel into her apartment. 

17. According to Petitioner, someone (either from code enforcement or the 

Office) eventually came back to the apartment. As a result of this visit, 

Portofino Apartments determined Petitioner was either not running the air-

conditioning or keeping the air-conditioning unit at or above 76 degrees.  

18. Petitioner denied she kept the air-conditioning off or at a high 

temperature, and claimed the air-conditioning was not working. Based on the 

testimony of Petitioner, coupled with Petitioner’s pictures of the Walmart 

thermometer next to the air conditioning display, the undersigned finds that 

it is more likely than not that Petitioner’s air-conditioning thermostat was 

not working properly.  

19. Portofino Apartments attempted to contact Petitioner to set up a time 

to have Code Enforcement visit her apartment for a follow-up inspection. 

Petitioner again believed this was harassment and refused to allow the 

inspection. 

20. Code Enforcement closed its file on Petitioner’s mold complaint on or 

around March 17, 2021. Petitioner testified that she did not receive any 

information from Code Enforcement and thought the matter had been closed. 

There was no evidence Code Enforcement found Portofino Apartments in 

violation or that it made any findings regarding Petitioner’s mold complaint.  

21. Petitioner also found a snake in her apartment. She contacted the 

Office, but did not get a response. She then contacted the local animal control 

agency, but that agency took no action. 

22. As a result of the mold and her fear of snakes, Petitioner slept at her 

daughter’s home and moved to a hotel for a period of time. She eventually 

threw away her moldy furniture and personal items. There was no evidence 

Petitioner attempted to break her lease, withhold rent, or move out of the 
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apartment due to the mold. Rather, at the hearing Petitioner admitted that 

she remained in the apartment, was visited by her autistic son, and kept 

personal items in the apartment even when she slept elsewhere. 

23. Petitioner filed a claim in small claims court against Portofino 

Apartments regarding the mold issue and the damages she suffered. 

Petitioner failed to show up at the hearing in that matter, and that case was 

dismissed.  

24. In February 2021, Petitioner either failed to pay rent or had her rent 

check returned for insufficient funds. As a result, Portofino Apartments 

started eviction proceedings against Petitioner, which have resulted in her 

credit score being damaged. At the hearing, Petitioner did not deny that she 

failed to pay rent or that she had insufficient funds in her checking account 

to cover the payment she made for her rent. Rather, she claims the eviction 

proceedings were a form of harassment because her son is autistic.4 There is 

no evidence supporting this assertion.  

25. Petitioner still suffers from memory loss and a constant flu-like 

ailment which she attributes to the mold at her apartment. 

26. There was no testimony regarding the racial or ethnic background of 

any of the other residents of Portofino Apartments. Petitioner presented no 

evidence regarding other residents who had complained about mold, 

requested repair or cleaning services, or had been evicted due to non-

payment of rent. 

 

CONCLUSIONS OF LAW 

27. DOAH has jurisdiction over the subject matter and the parties to this 

proceeding in accordance with sections 120.569, 120.57(1), and 760.35(5)(b), 

Florida Statutes. 

                                                           
4 Petitioner did not bring a claim of disability discrimination in her Complaint or Petition 

and no such claim is addressed in this Recommended Order. 
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28. The FFHA makes it unlawful to discriminate against any person “in 

the terms, conditions, or privileges of sale or rental of a dwelling, or in the 

provision of services or facilities in connection therewith” because of race or 

national origin. § 760.23(2), Fla. Stat.5 

29. Petitioner argues that Portofino Apartments violated the FFHA when 

it refused to address her complaints regarding the apartment and failed to 

address or correct the mold problem. She feels Respondent did this because 

she is Black and of Haitian descent. As such, Petitioner has the burden of 

proving that Respondent engaged in unlawful housing discrimination. 

§ 760.34(5), Fla. Stat.; Sec’y, U.S. Dep’t of Hous. & Urban Dev. ex rel. Herron 

v. Blackwell, 908 F.2d 864, 870 (11th Cir. 1990); Loren v. Sasser, 309 F.3d 

1296, 1302 (11th Cir. 2002). A “preponderance of the evidence” means the 

“greater weight” of the evidence, or evidence that “more likely than not” tends 

to prove the fact at issue. Gross v. Lyons, 763 So. 2d 276, 289 n.1 (Fla. 2000). 

30. Discrimination may be proven through direct, statistical, or 

circumstantial evidence. Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 

17, 22 (Fla. 3d DCA 2009). Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent behind the decision without any 

inference or presumption. Denney v. City of Albany, 247 F.3d 1172, 1182 

(11th Cir. 2001); see also Holifield v. Reno, 115 F.3d 1555, 1561 (11th Cir. 

1997).  

31. There is no direct or statistical evidence of discrimination in this case. 

Because Petitioner relies solely on circumstantial evidence to meet her  

                                                           
5 Because the FFHA is patterned after Title VII of the Civil Rights Act of 1968, as amended 

by the Fair Housing Act of 1988 (FHA), discriminatory acts prohibited under the FHA are 

also prohibited under the FFHA, and federal case law interpreting the FHA is applicable to 

proceedings brought under the FFHA. See Bhogaita v. Altamonte Heights Condo. Ass’n, 765 

F.3d 1277, 1285 (11th Cir. 2014)(“The [FHA] and the [FFHA] are substantively identical, and 

therefore the same legal analysis applies to each.”). See generally, Glass v. Captain 

Katanna’s, Inc., 950 F. Supp. 2d 1235, 1244 (M.D. Fla. 2013)(“a Florida law mirrored after a 

federal law generally will be construed in conformity with the federal law.”). 
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burden, the well-established shifting burden analysis established in 

McDonnell Douglas Corporation v. Green, 411 U.S. 792 (1973), and Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248 (1981), applies: 

(1) Petitioner bears the initial burden of establishing a prima facie case of 

discrimination; (2) once this burden is met, Respondent has the burden of 

articulating a legitimate non-discriminatory basis for the adverse action; and 

(3) once Respondent articulates a non-discriminatory reason, Petitioner must 

come forward with specific evidence demonstrating the reasons given by 

Respondent are a pretext for discrimination. Palm Partners, LLC v. City of 

Oakland Park, 102 F. Supp. 3d 1334, 1344 (S.D. Fla. 2015). 

32. Petitioner’s allegations amount to a claim of disparate treatment in 

the terms of providing services. To establish a prima facie case of disparate 

treatment, Petitioner must present evidence that she was treated differently 

than similarly-situated tenants. See Schwarz v. City of Treasure Island, 544 

F.3d 1201, 1216 (11th Cir. 2008).  

33. Specifically, Petitioner must show: (1) she is a member of a protected 

class; (2) she was treated differently; and (3) this different treatment was 

based on her race or Haitian status. See McDonnell Douglas Corp., 411 U.S. 

at 802-4; Savanna Club Worship Serv., Inc. v. Savanna Club Homeowners’ 

Ass’n, Inc., 456 F. Supp. 2d 1223, 1232 (S.D. Fla. 2005)(plaintiff alleging 

housing discrimination must prove denial of access to use of facilities or 

common areas available to other homeowners based upon religion).  

34. Petitioner established the first element: she is a member of a protected 

class because she is Black and Haitian.  

35. Petitioner, however, did not establish the remaining elements of a 

prima facie case. She presented no credible or persuasive evidence that 

Respondent treated her differently than other tenants or that such treatment 

was because of her race or Haitian origin.  

36. Petitioner also presented no credible evidence that she was denied any 

services by Respondent. Although she proved she had mold in her apartment, 



 

10 

the evidence established she did not submit her complaints in writing as 

required by the Mold Addendum or cooperate with Respondent’s attempts to 

address the mold problem. Specifically, Portofino Apartments sent personnel 

to her apartment a number of times to address different issues including the 

mold, but Petitioner would not let them into her apartment.  

37. Petitioner failed to meet her burden to establish a prima facie case of 

discrimination or disparate treatment under the FFHA because she 

presented no evidence that any actions or inactions by Respondent were 

motivated by her race or her national origin. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations issue a 

final order dismissing the Petition for Relief filed by Anise Marc. 

 

DONE AND ENTERED this 9th day of September, 2022, in Tallahassee, Leon 

County, Florida. 

S  

HETAL DESAI 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 9th day of September, 2022. 

 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

(eServed) 

Geoffrey C. Bennett, Esquire 

(eServed) 
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Anise Marc 

(eServed) 

 

Henry Graham, Attorney Supervisor 

(eServed) 

Mary Ellen Clark, Chief Legal Counsel 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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