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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS

 

KENDRICK RESHARD HARLEY, 

 

     Petitioner, 

 

vs. 

 

VEORIDE, INC., A/K/A VEO, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 22-1046 

 

RECOMMENDED ORDER 

On July 27, 2022, Yolonda Y. Green, a duly-designated Administrative 

Law Judge of the Division of Administrative Hearings (“DOAH”), conducted a 

final hearing pursuant to section 120.57(1), Florida Statutes (2022), by Zoom 

technology. 

 

APPEARANCES 

For Petitioner:   Kendrick Reshard Harley, pro se 

       2216 Saint Marks Street 

       Tallahassee, Florida  32310  

 

For Respondent:  Christopher Thomas Ruska, Esquire 

       250 Marquette Avenue South, Suite 800 

       Minneapolis, Minnesota  55401 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent, VeoRide, Inc. (“Respondent” or “VEO”), 

discriminated against Petitioner, Kendrick Reshard Harley (“Petitioner” or 

“Mr. Harley”), based on race.  

PRELIMINARY STATEMENT 

On September 17, 2021, Mr. Harley filed an employment discrimination 

complaint with the Florida Commission on Human Relations (“FCHR”), 
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alleging that Respondent discriminated against him based on race. 

Mr. Harley’s complaint alleged: 

I believe I have been discriminated against pursuant 

to Chapter 760 of the Florida Civil Rights Act, and/or 

Title VII of the Federal Civil Rights Act, and/or the 

Age Discrimination in Employment Act, and/or the 

Americans with Disabilities Act as applicable for the 

following reason(s): 

  

I believe I was denied pay, subjected to disparate 

treatment, and ultimately terminated due to my 

race, African American. On July 12, 2019, I started 

with VeoRide a/k/a VEO as a contract employee. I 

started working for VeoRide long before they 

changed their name to VEO. Andrew Miles, who was 

the General Manager, South East, at that time, 

convinced me to become the manager. Mr. Miles 

promised me an hourly rate of $15 an hour that 

would come with benefits. Though promised, I never 

received the $15 an hour. Throughout my 

employment, my hourly salary was $14 an hour and 

I was working 80+ hours every two weeks.  

 

Due to my hard work, I earned the company a 

contract to stay in the city, but instead of rewarding 

me for my efforts, the company brought in someone 

to replace me who I ultimately trained to do my job. 

Within weeks of employment, Steven Seiter, 

Operations Manager, begin [sic] coming to work an 

hour late every day, so I decided to speak to him 

regarding the issue and that is when he told me to 

turn in my keys. When I attempted to express my 

concerns with Executive Management, I realized the 

Mr. Seiter, removed me from the company apps, 

therefore, I was unable to speak with anyone on the 

Executive Management team. During my 

employment with Veo, I never received any written 

reprimands or received any documented counseling. 

However, on January 18, 2021, I was terminated 

from my position. I did not receive anything in 

writing or a notice of termination. 
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On February 22, 2022, FCHR issued a “Notice of Determination of No 

Cause” and a “Determination (No Cause),” finding that there was no 

reasonable cause to establish that Respondent committed a discriminatory 

employment practice against Mr. Harley. 

 

On March 30, 2022, Mr. Harley filed a Petition for Relief from a 

discriminatory employment practice with FCHR, maintaining his allegations 

that Respondent discriminated against him. On April 4, 2022, FCHR 

transmitted the case to DOAH, for assignment to an administrative law 

judge for a final evidentiary hearing, and this matter was transferred to the 

undersigned. 

 

This case was initially scheduled for a final hearing on June 1, 2022. On 

May 18, 2022, Respondent filed a Motion for Continuance, which the 

undersigned granted. This matter was rescheduled for a hearing to take place 

on July 27, 2022. 

 

On July 27, 2022, this hearing commenced as scheduled. Petitioner 

testified on his own behalf but presented no other witnesses. Petitioner’s 

Exhibits 1 through 3 and 4-4 through 9 were admitted into evidence. 

Petitioner’s Exhibits 1-4, 2-4, and 3-4 were admitted into evidence over 

Respondent’s objection. Respondent presented the following witnesses: Steve 

Seiter and Vikram Vaidyanathan. Respondent’s Exhibits 1, 2, and 4 through 

7 were admitted into evidence. 

 

At the conclusion of the hearing, the parties did not order a copy of the 

transcript of the hearing. Thus, the proposed recommended orders (PROs) 

were due ten days from the date of the final hearing. Since the tenth day was 
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on a Saturday, the PROs were due on August 8, 2022.1 Both parties timely 

filed PROs. The undersigned has considered both PROs in preparation of this 

Recommended Order.  

 

 Unless otherwise indicated, all statutory references are to the 2020 

codification of the Florida Statutes, which were in effect at the time of the 

alleged discriminatory acts. 

 

FINDINGS OF FACT 

Based on the testimony and exhibits admitted at the final hearing, the 

following Findings of Fact are made: 

Background 

1. Petitioner, who identifies as an African American male, was employed 

by Respondent from July 4, 2019, through January 18, 2021.  

2. Petitioner had no prior disciplinary action before being terminated from 

VEO. At all times material to this matter, VEO supplied scooters in 

Tallahassee.2 

3. Petitioner was hired as a mechanic and was classified as an 

independent contractor. The position paid a minimum rate of $12 per hour. 

Petitioner began working in the Tallahassee market during a pilot program 

in 2019. Petitioner was told that he would receive more benefits when a 

contract was fully secured with the City of Tallahassee. Petitioner attended 

meetings, maintained contact with the City liaison, maintained equipment, 

and ensured scooters were available to customers.  

 

 

 

                                                           
1 See Fla. Admin. Code R. 28-106.103.  

 
2 VEO referred to the operation in Tallahassee as the Tallahassee market. 
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4. In late July 2019, Petitioner’s then manager of the Tallahassee market, 

Andrew Miles, was the Southern Region Manager, which included the 

Tallahassee market. Mr. Miles approached Petitioner about a promotion to 

Fleet Technician Lead. On July 30, 2019, Mr. Miles followed up with a text 

message to Petitioner indicating that the fleet technician lead responsibilities 

included working with part-time technicians on daily operations, 

retrieving/deploying scooters, maintaining and repairing scooters, responding 

to the City’s code enforcement, responding to errors in the technician control 

system,3 preparing work schedules, and approving payroll. The role required 

working 40 hours per week, but the work hours did not require the same 

9:00 a.m. to 5:00 p.m. schedule each day. Petitioner assumed the role of fleet 

technician lead at a rate of $15 per hour.4 In May 2020, his status changed 

from independent contractor to employee.  

 5. During the time Petitioner worked for VEO, some of his responsibilities 

were similar to a manager’s responsibilities. However, he was never given the 

title of manager.  

 6. Mr. Miles was the manager of the Tallahassee market until he left in  

approximately October 2020. When Mr. Miles left the Tallahassee market,   

he was replaced by Tim Drayna. Petitioner did not offer the racial 

background for Mr. Drayna.  

 7. In November 2020, Vikram Vaidyanathan became the general manager 

for the Tallahassee market and Steve Seiter became the operations manager.  

 8. Mr. Vaidyanathan was assigned to oversee the Tallahassee market 

between November 2020 until December 2021. He recalled that Petitioner 

was positive, friendly, and helpful. Petitioner assisted Mr. Vaidyanathan 

with learning information about operations in the Tallahassee market.  

                                                           
3 Throughout the hearing the witnesses referred to the Manhattan application, which is the 

system employees used to locate scooters and identify the scooters that needed maintenance. 

 
4 Petitioner testified that he did not receive the increased pay rate until November 2020.  
Petitioner testified that he was paid $14 per hour. However, the evidence offered at hearing 

was not sufficient to demonstrate when the pay rate changed or the amount. 
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 9. Steven Seiter, who identifies as a Caucasian male, was the operations 

manager of the Tallahassee market from November 2020 through 

December 2021. Mr. Seiter was responsible for oversight of the VEO 

warehouse facility, daily operation of the market, creating schedules, and 

payroll.  

 10. In addition to Petitioner, Mr. Seiter supervised several employees 

including Logan (African American male), Kendall (African American male), 

Orick (African American male), and Gerard (Caucasian male).5 Other than 

Petitioner, none of the other supervised employees testified at the hearing.  

 11. When Mr. Vaidyanathan and Mr. Seiter started working with the 

Tallahassee market there was no written attendance policy. The employees 

had some flexibility as they were permitted to clock-in and clock-out at their 

discretion. However, employees were expected to report to work timely and 

expected to notify their supervisor if he or she could not work or cover their 

shift.  

 12. Mr. Seiter explained that lack of coverage could have an adverse 

impact on the market, as the area would not be clean, or scooters may be lost. 

More importantly, employees were expected to report to work, unless they 

had an excused absence. An employee’s failure to show for a shift was not 

acceptable. However, there was no written attendance policy to impose 

corrective action. Due to attendance concerns, Mr. Vaidyanathan and 

Mr. Seiter decided to develop an attendance policy. 

 13. In January 2021, Respondent implemented a written attendance  

policy. The effective date of the policy was January 11, 2021, but there was a 

grace period from January 11 through 18, 2021. During the grace period, 

Respondent gave employees warnings for failure to adhere to the policy. 

Although there was a grace period, employees were expected to follow the 

attendance policy after the effective date. 

                                                           
5 The last names of the other employees supervised by Mr. Seiter were not provided at the 

hearing.  
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 14. The attendance policy implemented a point system that would be 

enforced each time an employee received a warning or corrective action.  

The point system was as follows: 

Warnings and Point System 

This point system will reset every 6 months based 

upon policy start/new employee hiring dates. 

 

Late/Tardy                          1 point per occurrence 

Unexcused Absence            2 points per occurrence 

Walking Off Job                  3 points per occurrence 

Unscheduled Work             3 points per occurrence 

3 points = warning and/or corrective action 

6 points = corrective action and/or termination 

 

15. Petitioner acknowledged that he received the new attendance policy.  

 16. The attendance policy only applied to hourly employees. It did not 

apply to salaried employees because they did not have an hourly schedule.  

 17. Petitioner, a fleet technician lead, was considered an hourly employee. 

Mr. Seiter, an operations manager, was considered a salaried employee.   

Petitioner’s Work Performance and Separation from VEO 

 18. Mr. Seiter had daily interactions with Petitioner. Mr. Seiter believed 

Petitioner understood the Tallahassee market and was knowledgeable about 

the business. However, he had concerns about Petitioner’s attendance, which 

he described as unsatisfactory. When Mr. Seiter began working at VEO, 

Petitioner was scheduled to work his shift between 9:00 a.m. to 5:00 p.m. 

Based on Petitioner’s preference to work early morning shifts, he changed his 

schedule to 5:00 a.m. to 1:00 p.m. He later changed his schedule to 4:00 a.m. 

to 9:00 a.m. 

 19. Between November 2, 2020, and January 18, 2021, Petitioner had 10 

unexcused absences in which he did not contact his supervisor prior to the 

start of his shift. At times, Petitioner had an explanation for his absences 
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that he provided after his missed shift. However, the delayed explanations 

did not excuse his absences. 

 20. On January 18, 2021, Petitioner was scheduled to work from 4:00 a.m. 

to 9:00 a.m. He clocked in at 4:36 a.m. At approximately 7:07 a.m., Petitioner 

sent a message to Mr. Seiter using the team’s Slack6 account stating, “Your 

shift says 7 am to 3 pm but you’re not here. Does that tardy thing apply to 

you or only workers who get in the field? I’ll be keeping tabs from now on ☺ 

that’s technically stealing time too.” Mr. Seiter considered the message 

insubordinate and contrary to the VEO workplace culture. 

 21. Mr. Seiter contacted Mr. Vaidyanathan and Langston Dugger 

(African American male) who agreed with him that Petitioner should be 

terminated. At that time, Mr. Dugger was the director of operations for VEO. 

Mr. Seiter explained that the decision to terminate Petitioner was a business 

decision and was not based on Petitioner’s race. Specifically, Petitioner was 

terminated because of his attendance and the comment he posted in Slack. 

Mr. Seiter contacted Petitioner via Facetime and told him he was terminated 

from VEO.  

 22. At the time Petitioner was terminated from VEO, his pay rate was 

$16 per hour. 

Proposed Comparator 

 23. Petitioner claims Respondent discriminated against him due to his 

race, which VEO denies.  

 24. VEO maintains an Equal Employment Opportunity (“EEO”) policy 

which strictly prohibits employees from “all discrimination on the basis of 

race, ancestry, color, … protected activity (such as opposition to or reporting 

of prohibited discrimination or harassment), or any other status or 

classification protected by applicable federal, state, and/or local laws 

(collectively referred to as “Protected Categories”).” VEO also expects that all 

                                                           
6 Slack is a messaging application that VEO used for employees to communicate with each 

other. 
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personnel decisions and actions, including but not limited to compensation, 

layoff, discipline, and terminations will be administered without regard to 

Protected Categories. Any employees who seek to report discrimination in the 

workplace are encouraged to report those issues to a supervisor, Human 

Resources, or the CEO.  

 25. Petitioner acknowledged that he was aware of the EEO policy. Prior to 

the complaint that is at issue in this matter, he did not have any other 

discrimination complaints. Petitioner testified that he attempted to report his 

concerns about his termination to Mr. Dugger, but he had been removed from 

the platforms used to communicate with employees.  

 26. To support his claim of discrimination, Petitioner offered Mr. Seiter as 

a comparator. Although he performed some of the same job responsibilities as 

Petitioner at some point, Mr. Seiter did not have the same position as 

Petitioner. He was a salaried employee, while Petitioner was an hourly 

employee. Thus, their attendance requirements were different. Mr. Seiter 

supervised Petitioner, while Mr. Seiter was supervised by Mr. Vaidyanathan. 

Thus, they reported to different supervisors. Finally, there was no record that 

Mr. Seiter had unexcused absences on ten different days.   

Ultimate Findings of Fact 

 27. The evidence offered does not support a finding that VEO treated 

Mr. Harley differently than non-African American male employees. 

 28. The evidence demonstrated that Mr. Harley was terminated for failing 

to report to work on ten different days and insubordinate conduct. 

 

CONCLUSIONS OF LAW 

29. DOAH has jurisdiction over the parties and subject matter in this 

case. §§ 120.569 and 120.57, Fla. Stat. 

30. Section 760.10(1)(a), Florida Statutes, states that it is an unlawful 

employment practice for an employer to fail or refuse to hire or otherwise 

discriminate against an individual on the basis of race. 
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 31. FCHR and Florida courts have determined that federal discrimination 

laws should be used as guidance when construing provisions of section 

760.10. See Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17 (Fla. 3d 

DCA 2009); Brand v. Fla. Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994). 

 32. Discriminatory intent can be established through direct or 

circumstantial evidence. Schoenfeld v. Babbitt, 168 F.3d 1257, 1266 (11th Cir. 

1999). Direct evidence of discrimination is evidence that, if believed, 

establishes the existence of discriminatory intent behind an employment 

decision without inference or presumption. Maynard v. Bd. of Regents, 342 

F.3d 1281, 1289 (11th Cir. 2003). 

 33. As there is no direct evidence of discrimination in this case, 

Mr. Harley must rely on circumstantial evidence of discriminatory intent to 

prove his claims. The shifting burden of proof pattern established in 

McDonnell Douglas Corporation v. Green, 411 U.S. 792 (1973), sets forth a 

three-part analysis: (1) First, Petitioner has the burden of proving a 

prima facie case of discrimination; (2) If Petitioner sufficiently establishes a 

prima facie case, the burden shifts to Respondent to “articulate some 

legitimate, nondiscriminatory reason” for its action; (3) If Respondent 

satisfies this burden, Petitioner has the opportunity to prove that the 

legitimate reasons asserted by Respondent are really a pretext. 

See Valenzuela, 18 So. 3d at 22. 

34. Petitioner must establish a prima facie case by a preponderance of the 

evidence. Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997); abrogated 

on other grounds by, Lewis v. City of Union City, Ga, 918 F.3d 1213, 1224 

(11th Cir. 2019); see also § 120.57(1)(j), Fla. Stat. (“Findings of fact shall be 

based upon a preponderance of the evidence, except in penal or licensure 

proceedings or except as otherwise provided by statute and shall be based 

exclusively on the evidence of record and on matters officially recognized.”). 
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This simply requires evidence that more likely than not tends to prove a 

certain proposition. 

35. Mr. Harley argues he was treated differently than other employees, 

and he claims he was terminated due to his race. 

36. This “disparate treatment” claim is the most easily understood type of 

discrimination. See Schultz v. Royal Caribbean Cruises, Ltd., 465 F. Supp. 3d 

1232, 1268 (S.D. Fla. 2020) (citations and quotations omitted). Disparate 

treatment occurs when an employer treats an employee less favorably than 

others because of his or her race, color, religion, sex, or national origin. Id. 

37. To establish a prima facie case of disparate treatment, Mr. Harley 

must demonstrate he:  

(1) belongs to a protected class;  

(2) suffered an adverse employment action;  

(3) was qualified to do his job; and  

(4) was treated less favorably than similarly  

situated employees outside of the protected class. 

 

Alvarez v. Lakeland Area Mass Transit Dist., 2020 WL 3473286, at *10 

(M.D. Fla. June 25, 2020). 

 38. There is no dispute as to the first three elements. Mr. Harley is an 

African American male; he was an employee who was terminated from 

employment, an adverse employment action; and there was no dispute 

regarding whether he was qualified to perform his job. 

 39. The remaining question is whether he was treated less favorably than 

similarly-situated non-African American male employees. 

 40. To meet the fourth “comparator” element of a disparate treatment 

claim, Petitioner must show he is similarly situated in all relevant respects to 

the other fleet technicians and that the offered comparator was given 

preferential treatment. Woods v. Cent. Fellowship Christian Acad., 545 F. 

App'x 939, 945 (11th Cir. 2013). 

 41. Here, Mr. Harley offered Mr. Seiter as a comparator. However, 

Mr. Seiter was not similarly situated as Mr. Harley. Mr. Harley was an 
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hourly fleet technician lead who was responsible for maintaining the fleet 

and market area. Mr. Seiter was his supervisor. Mr. Seiter, however, was a 

salaried operations manager who was responsible for payroll, managing 

employees, and meeting with city liaisons. As a result of his position, 

Mr. Seiter’s work hours were flexible so long as he worked 40 hours per week. 

Mr. Seiter also had a different supervisor than Mr. Harley. Moreover, there 

was no evidence that the offered comparator, Mr. Seiter, had ten unexcused 

absences from work. Therefore, Mr. Harley did not prove that Mr. Seiter was 

a comparator.  

 42. Because he cannot meet all the elements for disparate treatment or 

demonstrate that a comparator employee was given preferential treatment, 

Mr. Harley cannot establish a prima facie case for disparate treatment. 

Legitimate Business Reason for Action 

  43. Assuming arguendo that Petitioner demonstrated all elements of the 

prima facie case, VEO offered a legitimate, non-discriminatory reason for 

Petitioner's termination. Petitioner's ten unexcused absences adversely 

impacted the operation of the Tallahassee market. Petitioner’s attendance 

affected the growth of the market. Petitioner’s text on Slack was 

insubordinate and inconsistent with the culture that the company was trying 

to build. 

Pre-text  

 44. Petitioner claims the offered legitimate business reason was a pretext 

for discrimination. However, Petitioner offered no persuasive evidence of this, 

and no specific information about the identity of any similarly-situated 

individual who had ten unexcused absences. Petitioner's speculation and 

personal belief concerning the motives of VEO are not sufficient to establish 

intentional discrimination. See Lizardo v. Denny’s, Inc., 270 F.3d 94, 104 

(2d Cir. 2001)(“[P]laintiffs have done little more than to cite to their 

mistreatment and ask the court to conclude it must have been related to their 

race. This is not sufficient.”). While he points to Mr. Seiter as being similarly-
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situated, Mr. Seiter did not engage in similar conduct as Mr. Harley and had 

different supervisors. Thus, he and Mr. Harley are not similarly situated. See 

Mitchell v. Young, 309 So. 3d 280, 285 (Fla. 1st DCA 2020)(alleged 

comparators invalid where they “had different supervisors … or were of a 

different rank … when they committed their misconduct.”). Mr. Harley 

argued that Mr. Seiter was late to work each day. However, Respondent 

offered plausible and credible explanations for Mr. Seiter having a flexible 

schedule wherein he did not report to work at the same time each day.  

 45. Based upon the evidence and testimony offered at hearing, Petitioner 

did not establish a prima facie case against VEO for race discrimination. 

Therefore, the employment discrimination charge should be dismissed.  

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations issue a 

final order finding that Petitioner, Kendrick Reshard Harley, did not prove 

that Respondent, VEO, committed an unlawful employment practice against 

him; and dismissing his Petition for Relief from an unlawful employment 

practice. 
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DONE AND ENTERED this 26th day of August, 2022, in Tallahassee, Leon 

County, Florida. 

S  

YOLONDA Y. GREEN 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 26th day of August, 2022. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

(eServed) 

 

Christopher Thomas Ruska, Esquire 

(eServed) 

 

Henry Graham, Attorney Supervisor 

(eServed) 

Kendrick Reshard Harley 

(eServed) 

 

Mary Ellen Clark, Chief Legal Counsel 

(eServed) 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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