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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

RACHEL HOFER, 

 

     Petitioner, 

 

vs. 

 

FLORIDA DEPARTMENT OF CORRECTIONS, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 22-1149 

 

RECOMMENDED ORDER 

Pursuant to notice, a formal administrative hearing was conducted via 

Zoom on June 30, 2022, before Administrative Law Judge Garnett W. 

Chisenhall of the Division of Administrative Hearings (“DOAH”). 

 

APPEARANCES 

For Petitioner:   Rachel Hofer, pro se 

       2417 Northwest 64th Terrace 

       Gainesville, Florida  32606   

 

For Respondent:  Maria Shameem Dinkins, Esquire 

       Department of Corrections 

       501 South Calhoun Street 

       Tallahassee, Florida  32399 

 

STATEMENT OF THE ISSUE 

The issue is whether the Department of Corrections (“the Department”) 

committed an unlawful employment practice by retaliating against Rachel 

Hofer by directing her former employer to not rehire her. 

 

 

 

 



 

2 

PRELIMINARY STATEMENT 

Ms. Hofer filed an Employment Complaint of Discrimination with  

the Florida Commission on Human Relations (“the Commission”) on 

September 8, 2021,1 alleging the Department retaliated against her because 

she filed a complaint with the Equal Employment Opportunity Commission 

(“the EEOC”). After the Commission determined that there was no 

reasonable cause to conclude that an unlawful employment practice had 

occurred, Ms. Hofer filed a Petition for Relief on April 4, 2022. 

The Commission referred this matter to DOAH on April 14, 2022, and the 

undersigned issued a Notice on April 25, 2022, scheduling a final hearing for 

May 24, 2022. 

 

 On May 16, 2022, the Department filed a “Motion to Dismiss for Lack of 

Jurisdiction” (“the Motion to Dismiss”). Via the Motion to Dismiss, the 

Department argued that it had never employed Ms. Hofer. Instead, Ms. Hofer 

had been employed by Centurion, a company that contracts with the 

Department. Accordingly, the Department argued that it “is not the 

appropriate party to be the Respondent in this action and as such, DOAH 

does not have the jurisdiction to make any determinations affecting the 

interests of [the Department], as [the Department] is not responsible for any 

adverse employment actions taken against Ms. Hofer.” 

 

 The Motion to Dismiss was addressed during a telephone conference on 

May 17, 2022. The undersigned issued an Order later that day denying the 

Motion to Dismiss without prejudice to being renewed at a later date. 

                                                           
1 Ms. Hofer alleged that she was retaliated against based on her religion but did not explain 

that allegation or offer any evidence of such during the final hearing. Any other allegations 

made by Ms. Hofer were outside the statutory time frame and thus untimely. See § 760.11(1), 

Fla. Stat. (2021)(establishing that any person aggrieved by a violation of Chapter 760, 

Florida Statutes, has 365 days to file a complaint with the Commission). 
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In support thereof, the Order stated that “the undersigned is not yet 

persuaded that there are no material facts in dispute.” 

 

 During the May 17, 2022, phone conference, Ms. Hofer stated that she 

needed more time to serve subpoenas on prospective witnesses. Accordingly, 

the undersigned issued an Order on May 17, 2022, rescheduling the final 

hearing for June 30, 2022. 

 

 On June 21, 2022, the Department filed a second “Motion to Dismiss for 

Lack of Jurisdiction” (“the Renewed Motion to Dismiss”) arguing that the 

Department should not be a respondent in this matter because it was not 

Ms. Hofer’s joint employer when she was employed by Centurion.  

 

 The undersigned denied the Renewed Motion to Dismiss via an Order 

issued on June 22, 2022. The Order stated in pertinent part that: 

The crux of Petitioner’s case appears to be that one 

of Respondent’s employees, Warden John Palmer, 

has mandated, or has the authority to mandate, to 

Petitioner’s former employer that Petitioner not be 

rehired. In order for the undersigned to grant the 

Motion to Dismiss, Respondent would have to 

demonstrate that, even if that allegation was true, 

there would be no basis for finding that an 

unlawful employment practice has occurred. 

Respondent has not met that burden. Moreover, 

Respondent attached an affidavit to the Motion to 

Dismiss stating that Warden Palmer only made a 

“recommendation” that Petitioner not be rehired. 

Thus, there appears to be a disputed issue of 

material fact as to whether Warden Palmer 

mandated or recommended that Petitioner not be 

rehired. Accordingly, the Motion to Dismiss is 

DENIED without prejudice to being renewed.      

 

 The Department filed a third “Motion to Dismiss for Lack of Jurisdiction” 

(“the Third Motion”) on June 27, 2022. On June 28, 2022, the undersigned 
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issued an Order denying the Third Motion and several others that had been 

filed by Ms. Hofer since June 23, 2022. With regard to the Third Motion, the 

undersigned ruled that “[t]he information currently available . . . indicates 

there could be a disputed issue of material fact as to how much control 

Respondent has over Centurion’s hiring decisions.” 

 

 The final hearing was convened on June 30, 2022. In addition to her own 

testimony, Ms. Hofer presented testimony from Stephanie Alvarez. 

Petitioner’s Exhibits 6 through 8, 11 through 16, 18, 20 through 23, 25, 26, 

28, 32, and 33 were accepted into evidence.2 The Department presented 

testimony from Ms. Alvarez, John Palmer, Marcha Beane, Jocelyn Damelio, 

and Patricia Linn, Respondent’s Exhibits 1 through 11 were accepted into 

evidence.    

 

Neither party ordered a transcript. Both parties filed timely proposed 

recommended orders that were considered in the preparation of this 

Recommended Order.   

 

Unless stated otherwise, all statutory references shall be to the 2021 

version of the Florida Statutes. See McClosky v. Dep’t of Fin. Servs., 115 So. 

3d 441 (Fla. 5th DCA 2013)(stating that a proceeding is governed by the law 

in effect at the time of the commission of the acts alleged to constitute a 

violation of law). 

 

 

 

 

                                                           
2 The undersigned noted that Petitioner’s Exhibits 6, 12, 18, 22, 23, 25, and 26 contained 

hearsay. The undersigned also noted the Department’s relevancy objection to Petitioner’s 

Exhibit 28.     
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FINDINGS OF FACT 

Based on the oral and documentary evidence adduced at the final hearing, 

the entire record of this proceeding, and matters subject to official 

recognition, the following Findings of Fact are made:  

1. Ms. Hofer earned a bachelor’s degree in Classical Studies from the 

University of Florida in 2006 and a master’s degree in Counseling from Palm 

Beach Atlantic University in 2011.   

2. Since completing her education, Ms. Hofer has been working in the 

fields of mental health counseling, exercise therapy, and personal training.  

She is licensed by the Florida Department of Health as a mental health 

counselor. 

3. The Department contracts with Centurion for the provision of medical 

services to inmates.   

4. Ms. Hofer began working for Centurion on September 12, 2016, in the 

position of mental health professional providing counseling services to 

inmates in Florida State Prison in Raiford, Florida. 

5. Ms. Hofer sent an e-mail to Stephanie Alvarez on October 13, 2016, 

complaining about an incident or incidents that had recently occurred at 

Florida State Prison. Ms. Alvarez is a health services administrator for 

Centurion and manages Centurion’s staff there.  Because some of Ms. Hofer’s 

allegations pertained to corrections officers, Ms. Alvarez forwarded that e-

mail to John Palmer, who was the warden at Florida State Prison at that 

time.3   

6. Ms. Hofer’s refusal to write a formal incident report came to the 

attention of Warden Palmer. Ms. Hofer met with Warden Palmer and 

Ms. Alvarez in Warden Palmer’s office on October 21, 2016. During the 

meeting, Warden Palmer explained to Ms. Hofer that an investigation of her 

                                                           
3 Mr. Palmer is currently the Director of Institutions over 16 prisons in the Department’s 

Region 2. 
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complaints could not begin until she wrote an incident report. Ms. Hofer 

continued to refuse and resigned from Centurion during the meeting. 

7. Due to Ms. Hofer’s refusal to write an incident report and her failure to 

give any notice prior to resigning, Centurion’s management decided that 

Centurion would never rehire Ms. Hofer.  

8. Warden Palmer recommended against Ms. Hofer being rehired because 

he considered her conduct during their meeting to be disrespectful and 

hostile. In addition, he was concerned about her inability or refusal to follow 

a simple request. Given that Florida State Prison is a maximum security 

prison housing death row inmates and inmates deemed to be “incorrigible,” 

he considers it essential that people working in such an environment follow 

simple instructions from their superiors. 

9. Ms. Hofer filed a complaint against Centurion with the EEOC in 

January of 2017. On September 21, 2018, the EEOC issued a letter to 

Ms. Hofer stating it had investigated the matter and was unable to conclude 

that any violations had occurred.   

10. Since her resignation, Ms. Hofer has received many communications 

from Centurion via e-mail, social media, and U.S. Mail about working for the 

company.4  

11. In June of 2021, Ms. Hofer elected to pursue employment with 

Centurion but learned from a recruiter in July of 2021 that she had been put 

on a “do not hire” list by Centurion.   

12. Centurion makes its own personnel decisions, including those 

pertaining to hiring and firing. Centurion is under no formal obligation to 

follow the Department’s wishes when it comes to Centurion’s personnel 

decisions. While the Department can make recommendations, there is no 

persuasive evidence that the Department has any control over Centurion’s 

personnel decisions. 

                                                           
4 Ms. Hofer did not specify during her testimony if those communications were directed 

specifically to her or if she was one of many recipients. 
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13, Even if Ms. Hofer had carried her burden of establishing the elements 

of a prima facie retaliation case and that the Department controlled 

Centurion’s personnel decisions, the greater weight of the evidence 

demonstrates that Centurion had a valid, non-pretextual reason for not 

rehiring Ms. Hofer. That reason was Ms. Hofer’s refusal to write an incident 

report and her failure to give any notice prior to resigning. Ms. Hofer has not 

presented any evidence demonstrating that Centurion’s justification for not 

rehiring her was a pretext for discrimination or retaliation.     

 

CONCLUSIONS OF LAW 

14. DOAH has jurisdiction over the parties and the subject matter of this 

proceeding pursuant to sections 120.569 and 120.57, Florida Statutes, and 

Florida Administrative Code Rule 60Y-4.016(1).   

15. The legislative scheme contained in sections 760.01 through 760.11, 

Florida Statutes, is known as the Florida Civil Rights Act of 1992 (“the 

FCRA”).   

16. The FCRA incorporates and adopts the legal principles and precedents 

established in the federal anti-discrimination laws specifically set forth under 

Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e, et. 

seq. 

17. Florida courts have determined that federal discrimination law should 

be used as guidance when construing the FCRA. See Valenzuela v. 

GlobeGround N. Am., LLC, 18 So. 3d 17, 21 (Fla. 3d DCA 2009); Brand v. 

Fla. Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994).     

18. In the instant case, Ms. Hofer has the burden of proving by a 

preponderance of the evidence that the Department committed an unlawful 

employment practice. See EEOC v. Joe’s Stone Crabs, Inc., 296 F.3d 1265, 

1273 (11th Cir. 2002)(noting that a claimant bears the ultimate burden of 

persuading the trier of fact that the employer intentionally discriminated 

against the employee); § 120.57(1)(j), Fla. Stat. 
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19. As for Ms. Hofer’s claim that her failure to be rehired by Centurion 

was unlawful retaliation by the Department, the burden of proof in Title VII 

retaliation cases is governed by the framework established in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973).  

A plaintiff establishes a prima facie case by demonstrating the following:  

(a) that she engaged in a statutorily protected activity; (b) she experienced an 

adverse employment action; and (c) a causal link between the protected 

expression and the adverse action.5  Coles v. Post Master Gen. U.S. Postal 

Serv., 711 Fed. Appx. 890, 896 (11th Cir. 2017). The burden then shifts to the 

defendant to negate the inference of retaliation by presenting legitimate 

reasons for the adverse employment action. If the defendant is successful, 

then the plaintiff bears the burden of proving that the reasons offered by the 

defendant are pretextual. Id.     

20. With regard to the causal link element, the Eleventh Circuit construes 

“the causal link element broadly so that a plaintiff merely has to prove that 

the protected activity and the adverse action are not completely unrelated.”  

Williams v. Ala. Dep’t of Indus. Rels., 684 Fed. Appx. 888, 894 (11th Cir. 

2017). “A plaintiff satisfies this element (for the purpose of making a prima 

facie case) if he provides evidence that (1) the defendant was aware of his 

protected expression or activity; and (2) there was a close temporal proximity 

between this awareness and the adverse action.” Id. at 894. “A close temporal 

proximity between the protected expression and an adverse action is 

sufficient circumstantial evidence of a causal connection for purposes of a 

prima facie case.” Higdon v. Jackson, 393 F.3d 1211, 1220 (11th Cir. 2004).  

See Donnellon v. Fruehaud Corp., 794 F.2d 598, 601 (11th Cir. 1986)(stating 

that “[t]he short period of time [one month] between the filing of the 

discrimination complaint and the plaintiff’s discharge belies any assertion by 

                                                           
5 In the instant case, the first and second factors of a prima facie case do not appear to be in 

dispute. Ms. Hofer engaged in a protected activity by filing an EEOC complaint, and she 

suffered an adverse employment action when Centurion declined to rehire her. 
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the defendant that the plaintiff failed to prove causation.”). However, “[i]f 

there is a substantial delay between the protected expression and the adverse 

action in the absence of other evidence tending to show causation, the 

complaint of retaliation fails as a matter of law.” Dexter v. Amedisys, Home 

Health of Ala., 965 F. Supp. 2d, 1280, 1295 (N.D. Ala. 2013).6   

21. If an employer articulates a legitimate, non-discriminatory and non-

retaliatory reason for the adverse action, as Centurion has done here, then a 

petitioner must establish that the non-retaliatory reason was merely a 

pretext by demonstrating that the stated reason was not the true reason for 

the employment decision.  Jackson v. State of Ala. State Tenure Comm’n, 405 

F.3d 1276, 1289 (11th Cir. 2005). “A reason is not pretext for discrimination 

unless it is shown both that the reason was false, and that discrimination 

was the real reason.” Brooks v. Cnty. Comm’n of Jefferson Cnty., Ala., 446 

F.3d 1160, 1163 (11th Cir. 2006).  A plaintiff “can meet her burden either 

directly by persuading the court that a discriminatory reason more likely 

motivated the employer or indirectly by showing that the employer’s 

proffered explanation is unworthy of credence.”  Dexter, 965 F. Supp. 2d at 

1296. See Jones v. Gerwens, 874 F.2d 1534, 1541 (11th Cir. 1989)(noting that 

when assessing whether an employer’s proffered reason was pretextual, it is 

the decision-maker’s motive that is at issue); Watkins v. Sverdrup Tech., Inc., 

153 F.3d 1308, 1314 (11th Cir. 1998)(stating that in order to discredit an 

employer’s explanation, a plaintiff “must demonstrate such weaknesses, 

implausibilities, inconsistencies, incoherencies, or contradictions in the 

employer’s proffered legitimate reasons for its action that a reasonable 

factfinder could find all of those reasons unworthy of credence.”); Murphree v. 

Comm’r, 644 Fed. Appx. 962, 968 (11th Cir. 2016)(noting that “[i]n evaluating 

pretext, we ask whether the plaintiff has cast sufficient doubt on the 

defendant’s proffered nondiscriminatory reasons to permit a reasonable 

                                                           
6 In the instant case, a period of more than 4 years transpired between Ms. Hofer’s 

unsubstantiated EEOC complaint and Centurion’s decision to not rehire her. 
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factfinder to conclude that the employee’s proffered legitimate reasons were 

not what actually motivated its conduct.”).   

22. If the stated, non-retaliatory reason is one that might motivate a 

reasonable employer, “an employee must meet that reason head on and rebut 

it, and the employee cannot succeed by simply quarreling with the wisdom of 

that reason.” Chapman v. AI Transp., 229 F.3d 1012, 1030 (11th Cir. 

2000)(en banc). Pretext must be established with “concrete evidence in the 

form of specific facts” showing that the proffered reason was pretext; “mere 

conclusory allegations and assertions” are insufficient. Bryant v. Jones, 575 

F.3d 1281, 1308 (11th Cir. 2009). A reason cannot be pretext for 

discrimination “unless it is shown both that the reason was false, and that 

discrimination was the real reason.” Fla. Stat. Univ. v. Sondel, 685 So. 2d 

923, 927 (Fla. 1st DCA 1996).   

23. With regard to the instant case, Ms. Hofer has named the 

Department, rather than Centurion, as a respondent. Therefore, in order to 

maintain a case of retaliation against the Department, Ms. Hofer must first 

establish that the Department and Centurion were her joint employers when 

she worked at Florida State Prison. See, e.g., Butler v. Drive Auto Indus. of 

Am., Inc., 793 F.3d 404, 408 (4th Cir 2015)(explaining that “two parties can 

be considered joint employers and therefore both be liable under Title VII if 

they share or co-determine those matters governing the essential terms and 

conditions of employment.”).   

24. Even if the undersigned were to find that the Department had 

sufficient control over the terms and conditions of Centurion employees to be 

considered a joint employer with Centurion, and that Ms. Hofer could satisfy 

the elements of a prima facie retaliation case, Centurion had a good faith 

non-pretextual reason for not rehiring Ms. Hofer. That reason was 

Ms. Hofer’s refusal to write an incident report and her failure to give any 

notice prior to resigning.  
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25. Ms. Hofer has not presented any evidence demonstrating that 

Centurion’s justification for not rehiring her was a pretext for discrimination.  

See Denney v. City of Albany, 247 F.3d 1172, 1188 (11th Cir. 2001)(noting 

that a court’s role is not to act as a “super-personnel department” and second-

guess a company’s business decisions). 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order dismissing Ms. Hofer’s Petition for Relief. 

 

DONE AND ENTERED this 20th day of July, 2022, in Tallahassee, Leon 

County, Florida. 

S  

G. W. CHISENHALL 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 20th day of July, 2022. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

 

Rachel Hofer 

2417 Northwest 64th Terrace 

Gainesville, Florida  32606 

Stanley Gorsica, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

 

Maria Shameem Dinkins, Esquire 

Department of Corrections 

501 South Calhoun Street 

Tallahassee, Florida  32399 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

DAJA THORNTON, 

 

     Petitioner, 

 

vs. 

 

PELORO'S PIZZA, INC., D/B/A MARCO'S 

PIZZA, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 21-1664 

 

* AMENDED AS TO THE 

RECOMMENDATION PARAGRAPH 

ONLY1 

                                                           
1 After the undersigned issued a Recommended Order on March 4, 2022, finding that 

Respondent committed an unlawful employment practice, the Florida Commission on 

Human Relations (“the Commission”) rendered an “Interlocutory Order” on May 19, 2022, 

remanding the instant case back to the undersigned “for a Recommended Order prohibiting 

the practice and recommending affirmative relief from the effects of the practice, pursuant to 

section 760.11(7), Florida Statutes.” The undersigned subsequently was advised by 

Respondent that: (a) the Commission’s Interlocutory Order had erroneously noted that 

Respondent had not filed exceptions to the Recommended Order; and that (b) Respondent 

was attempting to have the Commission rule on the exceptions. In light of the fact that the 

Commission had returned jurisdiction to the Division of Administrative Hearings via the 

Interlocutory Order, this Amended Recommended Order will form the basis for the 

Commission to rule on Respondent’s exceptions.        

 

AMENDED RECOMMENDED ORDER 

Pursuant to notice, a final hearing was conducted on December 2, 2021, 

via Zoom, before Garnett W. Chisenhall, a duly designated Administrative 

Law Judge (“ALJ”) of the Division of Administrative Hearings (“DOAH”). 

 

APPEARANCES 

For Petitioner:  William Sheslow, Esquire 

      Whittle & Melton, LLC 

      11020 Northcliffe Boulevard 

      Spring Hill, Florida  34608 

 

For Respondent: Clifford A. Taylor, Esquire 

      The Hogan Law Firm, LLC 

      20 South Broad Street 

      Brooksville, Florida  34601 
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STATEMENT OF THE ISSUE 

Whether Respondent, Peloro’s Pizza, Inc., d/b/a Marco’s Pizza (“Peloro’s”), 

committed one or more unlawful practices against Petitioner, Daja Thornton 

(“Ms. Thornton”). 

 

PRELIMINARY STATEMENT 

On November 4, 2020, Ms. Thornton filed a Charge of Discrimination with 

the Commission, alleging the following: 

2. Charging Party, Daja Thornton, (“Charging 

Party” or “Ms. Thornton”) began working for the 

Respondent performing various functions, from 

preparing and cooking pizza, cleaning and 

maintaining the facility and other jobs on an as 

needed basis. Ms. Thornton began working on 

July 14, 2020 approximately nine weeks before her 

18th birthday. 

 

3. On or about August 10, 2020 Ms. Thornton was 

approached by her supervisor, Jason Haynes who 

directly queried “when are we going to fuck?” The 

remark was an unmistakable act of sexual 

harassment and a violation of Title VII of the Civil 

Rights Act of 1964 (“Title VII”) and the Florida 

Civil Rights Act (“FCRA”), Fla. Stat. § 760.10, et. 

seq. 

 

4. Ms. Thornton was a brand-new employee. 

Mr. Haynes was her supervisor. Most notably, 

Ms. Thornton at the time was a minor and her 

supervisor was 32 years of age. Because she was a 

new employee, Ms. Thornton opted to ignore the 

unlawful comment. 

 

5. Seven days later, on August 17, 2020 the 

unlawful behavior escalated. Again, while working, 

Haynes with several male employees began 

discussing women they could, or would like to, 

rape. The conversation was open and audible to 

anyone at Peloro’s Pizza, including Ms. Thornton. 

In fact, Ms. Thornton perceived that the comments 
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were exchanged in a tone and tenor directed at her. 

The male employees were openly discussing and 

directing conversation about a violent sexual crime 

to a female employee within earshot. 

 

6. On the same day, Haynes followed up on his 

earlier unlawful workplace behavior of August 10, 

2020 with another query, “when are we going to 

fuck? I need a date and time.” 

 

7. Mr. Haynes also inquired with Ms. Thornton 

“how is your cat?” It was a crude reference to the 

female genitalia. 

 

* * * 

 

11. Mr. Peloro’s response was woefully inadequate 

and legally insufficient. He merely offered to assign 

Ms. Thornton and Haynes to different schedules.  

 

* * * 

 

29. Respondent refused to offer an alternate work 

schedule despite his promise to do so. Ms. Thornton 

was retaliated against for reporting sexual 

harassment. She was never scheduled to work for 

the Respondent after reporting sexual harassment.   

 

After determining that there was no reasonable cause to conclude that an 

unlawful employment practice had occurred, the Commission referred this 

matter to DOAH on May 24, 2021, and ALJ Lisa Shearer Nelson scheduled a 

final hearing for September 15, 2021.  

 

The parties filed a “Joint Stipulation to Continue Hearing” on August 9, 

2021, stating they needed more time for discovery. ALJ Nelson granted the 

parties’ request and rescheduled the final hearing for December 1, 2021. 

Upon counsel for Ms. Thornton’s request, the final hearing was rescheduled 

for December 2, 2021.  
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On November 29, 2021, the instant case was transferred to the 

undersigned, and the final hearing was convened as scheduled. 

 

During the final hearing, Ms. Thornton testified on her own behalf and 

presented testimony from her mother, Flossie Metz. Petitioner’s Exhibits 1 

through 11 were accepted into evidence. Peloro’s presented testimony from 

Jason Haynes, Devon Kushner, Rosario Peloro, and Maria Peloro. 

Respondent’s Exhibits A through N were accepted into evidence.  

 

The one-volume final hearing Transcript was filed on January 4, 2022. 

After the deadline for filing proposed recommended orders was extended to 

February 3, 2022, the parties filed timely Proposed Recommended Orders 

that were considered in the preparation of this Recommended Order.  

 

FINDINGS OF FACT 

Based on the oral and documentary evidence adduced at the final hearing, 

the entire record of this proceeding, and matters subject to official 

recognition, the following Findings of Fact are made:   

I. Findings Regarding the Parties 

 1. Peloro’s and Peloro’s Pizza, Inc. II (“Peloro’s II”), are separate corporate 

entities doing business as Marco’s Pizza. Both businesses are Florida for-

profit corporations. The late John Peloro and his wife, Rosaria Peloro, 

organized both corporations. Peloro’s II is located on U.S. 19 in Spring Hill, 

Florida. Peloro’s is located at 14319 Spring Hill Drive in Spring Hill, Florida 

(“the Spring Hill Drive restaurant”).  

 2. At all times relevant to the instant case, John Peloro ran the two 

restaurants, and his daughter, Maria Peloro, worked as a manager. 

 3. Mr. Peloro had a disability that made it difficult for him to be physically 

present at the restaurants. However, his phone number was posted on the 

wall next to the computer station where employees at the Spring Hill Drive 
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restaurant clocked in and out. A sexual harassment policy was posted in that 

restaurant as well. 

 4. Jason Haynes has worked at the Spring Hill Drive restaurant since 

2007 and was 33 years old at the time of the final hearing. He began as a 

delivery driver and had been promoted to a managerial position by the time 

the Peloros acquired the restaurant at some point between the beginning of 

2011 and the end of 2013.  

 5. Mr. Haynes has a criminal record. He committed grand theft on 

August 16, 2007, and passed worthless checks on September 20, 2013.2    

 6. At all times relevant to the instant case, Mr. Haynes was working as a 

general manager at both restaurants. His duties included, but were not 

limited to, training new employees and handling all personnel issues such as 

complaints and discipline. While Mr. Peloro had the final authority over 

hiring and firing, Mr. Haynes was involved in those decisions.  

 7. Daja Thornton was 17 years old when she began working at the 

Spring Hill Drive restaurant on approximately July 20, 2020. She has a twin 

sister named Dana who had been working at Peloro’s II on U.S. 19. This was 

Ms. Thornton’s first job, and she worked as an “insider.”3 Mr. Haynes 

directed her daily activities, and Ms. Thornton always worked at the Spring 

                                                           
2 Petitioner’s Exhibit 7 purports to be a listing of Mr. Haynes’s criminal offenses. In addition 

to the offenses noted above, Petitioner’s Exhibit 7 also lists the following offenses: 

(1) domestic battery on August 15, 2008; and (2) aggravated battery on a pregnant victim on 

September 12, 2008. While Mr. Haynes acknowledged during the final hearing that he had 

committed grand theft and passed worthless checks, he testified that his twin brother 

committed the domestic battery and aggravated battery offenses. 

 
3 Respondent’s Exhibit L is Marco’s Pizza’s Employee Handbook. It list the duties of an 

“insider” as follows: reads tickets and makes all guest orders correctly; operates all 

machinery in accordance with Marco’s safety requirements and all applicable state and 

federal laws; follows Marco’s procedures for preparing dough, sauce, and toppings; maintains 

supply of toppings and supplies on the makeline and the cut table; maintains cleanliness of 

the store; monitors the ovens and the baking process; removes all products from the oven; 

identifies finished products and matches them to order slips; ensures box-top flyers are 

applied when available; recognizes and reacts to inferior products from suppliers; works with 

drivers and managers to ensure efficient routing of deliveries; and communicates frequently 

with management and other employees. 

 



 

6 

Hill Drive restaurant. Ms. Thornton could not work as a driver because she 

did not have a driver’s license and did not own a car. 

 8. During her employment at the Spring Hill Drive restaurant, 

Ms. Thornton typically worked three days a week for approximately 11 hours 

a week. 

II. Findings Regarding the Incidents in Question 

 9. On August 10, 2020, Ms. Thornton was working at the Spring Hill 

Drive restaurant when Mr. Haynes asked her when they were going “to 

fuck.”4  Mr. Haynes stated to Ms. Thornton later that week that he needed a 

specific date and time. 

 10. Ms. Thornton described those incidents as follows: 

I was, I think, in the freezer getting dough, and he 

kind of walks past and goes, when are we going to 

fuck? And I just kind of like stopped in my tracks, 

and I just kind of like ignored it, because I was just 

like, I didn’t know – I didn’t know what to say. And 

as time had went on, it – the question kept coming 

up, when are we going to fuck? And, at one point, 

he even said, come on, give me a date and time, 

meaning when are we going to fuck? And me being 

17, at my first job, I didn’t know what to do. And 

every single time he would ask the question, when 

are we going to fuck, I would get very scared and 

I’d start to shake, and I can’t do my job properly, 

and I just – I get really emotionally distressed, and 

I just remember not being able to do my job 

correctly, and I couldn’t think straight, and I 

couldn’t do very much of anything. And I had to 

walk into the bathroom a couple of times and cry, 

because I didn’t – I didn’t know what else to do, 

because I was just shaking so bad, I had to calm 

down.   

 

Ms. Thornton’s testimony regarding the incidents was credible, persuasive, 

and is accepted. 

                                                           
4 Ms. Thornton stated to a deputy sheriff from the Hernando County Sheriff’s Office that 

Mr. Haynes asked her three times on August 10, 2020, “when we fucking.”    
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 11. Even though Ms. Thornton and Maria Peloro were scheduled to work 

at the Spring Hill Drive restaurant on August 11, 2020, Ms. Thornton did not 

report the incident to Ms. Peloro. 

  12. On August 17, 2020, Ms. Thornton’s coworkers openly discussed a 

pornographic movie, and Mr. Haynes asked Ms. Thornton a lewd question. 

Ms. Thornton described the incident as follows: 

There was one point where I was in the dining 

room cleaning. I was wiping off the tables and stuff, 

and then I could hear the drivers and the general 

manager all having a conversation about like porn 

and then a conversation was brought up about 

raping women, and a couple other things. I can’t 

remember exactly what. I just couldn’t believe this 

was being spoke [sic] about in a work environment. 

And then it came to a point where I had to go back 

into the kitchen, because I had to – I think, pull out 

pizzas, but I had to walk back into the kitchen, and 

then Jason Haynes had asked me, he goes, hey, 

Daja, how is your cat? I didn’t know what he was 

talking about. I was like, how did you know I have 

a cat, because I did, indeed, have two cats, at that 

time. And I kind of looked at him, and I was like, 

how did you know I had a cat? And then he just 

kind of like laughed, and he was just like, Christian 

girls, am I right? And hearing that, he wasn’t 

meaning a cat, he was meaning my – my own 

genitals. And, again, I didn’t know what to say, just 

kind of brushed it off. It was like, I didn’t expect 

them to ask me things like that, being at a work 

place, so. 

 

Ms. Thornton’s testimony regarding the incident is credible, persuasive, and 

is accepted. 

 13. The incidents described above had a negative impact on 

Ms. Thornton’s state of mind and her ability to perform her job: 

I couldn’t do much – I couldn’t do very much of 

anything. I – again, like when I get very scared, I 

tend to shake really bad, and I was shaking really, 

really bad. And doing my job you have to be able to 
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clean and do your job correctly, and to me, I just 

couldn’t and my brain was going everywhere. I was 

shaking really bad. I wanted to cry. I luckily, I had 

to wear a mask, and I had my glasses on one day, 

and we had to wear hats. So, at one point, I did end 

up crying right there, as I was doing my job, but 

nobody could really see, because I had a mask, 

glasses and a hat on. 

 

III. Findings Regarding the Aftermath of the Incidents 

 14. On August 17, 2020, Ms. Thornton told her mother, Flossie Metz, 

about the incidents described above. Ms. Metz responded by calling 

Mr. Peloro, and he told Ms. Metz that he would contact Marco’s Pizza’s 

corporate office so that an internal investigation could be conducted.   

 15. Ms. Metz was unsatisfied with Mr. Peloro’s response and called 9-1-1 

on August 18, 2020. A Hernando County deputy sheriff came to Ms. Metz’s 

home and took a statement from Ms. Thornton. The deputy sheriff took no 

further action after concluding that Ms. Thornton’s allegations did not 

amount to a crime. 

 16. During the course of the deputy sheriff’s visit to Ms. Metz’s home, 

Ms. Thornton was able to identify Mr. Haynes from mug shots. While the 

mugshots she viewed did not indicate the offenses for which he had been 

arrested, Ms. Thornton was frightened by the fact that Mr. Haynes had a 

criminal record.  

 17. Ms. Metz later contacted Mr. Peloro via text or e-mail and requested 

that he transfer Ms. Thornton to the restaurant on U.S. 19. Mr. Peloro 

responded by stating Ms. Thornton could work at the Spring Hill Drive 

restaurant when Mr. Haynes was off-duty. Ms. Thornton and her mother did 

not consider that to be a good solution because Mr. Haynes worked at the 

Spring Hill Drive restaurant five days a week, and Mr. Peloro’s offer would 

have resulted in Ms. Thornton working fewer hours.  

 18. Over the ensuing weeks, Ms. Thornton remained on Peloro’s work 

schedule but she was not provided any work hours. Ms. Thornton e-mailed 
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Mr. Peloro multiple times requesting a transfer to the restaurant on U.S. 19. 

Mr. Peloro responded by offering her work as a driver. That was not a 

solution because she still had no car and no driver’s license.  

 19. During her communications with Mr. Peloro, Ms. Thornton never told 

Mr. Peloro that she quit. Nor did she offer to turn in her work uniform. 

 20. On September 29, 2020, Ms. Thornton’s sister sent the following          

e-mail to Mr. Peloro: 

Good evening John. I am emailing you today 

because I can’t work at Marcos anymore. I am sorry 

it is short notice and I know you guys are looking 

for new people because Marcos needs more drivers 

and things like that, but with everything going on 

it is not a good idea to be working anymore. With 

the whole incident with Daja and a fellow worker 

there that I can’t speak on anymore because of 

legal terms, it’s just not a good idea for me to work 

there anymore. 

 

Mr. Peloro responded via e-mail stating “YOU AND DAJA BOTH NEED TO 

RETURN YOUR UNIFORMS AS PER UNIFORM AGREEMENT.” 

IV. Ultimate Findings 

 21. There was no persuasive evidence that Marco’s Pizza’s corporate 

headquarters conducted an investigation or was even contacted by Mr. Peloro 

about the need for an investigation. For instance, Mr. Peloro never notified 

Ms. Metz of the outcome of any investigation, and no one from Marco’s Pizza’s 

corporate headquarters contacted Ms. Thornton in order to obtain her 

description of the incidents at issue. 

22. Mr. Haynes testified that Mr. Peloro required him to retake an online 

sexual harassment course. Mr. Haynes also testified that he was given a 

choice between being suspended or working at the restaurant on U.S. 19.  
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However, Mr. Haynes was not a credible witness,5 and there is no persuasive 

evidence that Mr. Peloro took any remedial action after learning that one of 

his store managers was demanding sex from a 17-year-old female 

subordinate.6    

 23. Mr. Peloro died February 25, 2021. His widow, Rosario Peloro, 

testified as an undisclosed rebuttal witness that she was present when her 

husband was conversing with Ms. Thornton over a speaker phone. According 

to Mrs. Peloro, Ms. Thornton stated something to the effect that it would be 

better if she resigned. Mrs. Peloro also testified that Mr. Peloro offered 

Ms. Thornton a choice between transferring to the restaurant on U.S. 19 or 

continuing to work at the Spring Hill Drive restaurant under a manager 

other than Mr. Haynes. Mrs. Peloro’s previously undisclosed testimony is not 

credible in that it was self-serving and directly contrary to Ms. Thornton’s.7 

 24. Ms. Thornton and Ms. Metz were the most credible witnesses, and the 

undersigned credits their description of the incidents that occurred during 

the week of August 10, 2020, and afterwards.  

 25. Ms. Thornton proved by a preponderance of the evidence that she 

belongs to a protected group (i.e., female), that her supervisor, Mr. Haynes,  

                                                           
5 Mr. Haynes’s testimony is not credited, in part, due to his testimony regarding purported 

written statements from employees of the Spring Hill Drive restaurant regarding the 

discussion of the pornographic film on August 17, 2020. Mr. Haynes testified that he typed 

his statement which described the pornographic film in question as being “an adult film that 

involved the use of sex toys on the male participant.” Mr. Haynes denied typing the 

statements given by the other employees. However, all four of the statements are very 

similar and appear to have been written by the same person. In fact, statements from two of 

Mr. Haynes’s subordinates also describe the pornographic film in question as “an adult film 

that involved the use of sex toys on the male participant.” Mr. Haynes could not explain why 

all four statements are so similar in content and appearance so as to lead to the conclusion 

they could only have been written by the same person. 

 
6 Mr. Haynes is still employed by Peloro’s. 

 
7 Maria Peloro testified about how she arrived home one night after August 17, 2020, and her 

father told her that Ms. Thornton had resigned earlier that evening during a phone 

conversation with him. To whatever extent that Ms. Peloro’s testimony on that point was not 

uncorroborated hearsay, the undersigned finds that Ms. Thornton’s testimony that she never 

resigned to be more credible.  
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made unwanted sexual advances toward her, and that the aforementioned 

sexual harassment was based on her sex. Also, the aforementioned 

harassment was sufficiently severe and pervasive to create a discriminatorily 

abusive working environment. Any reasonable person would perceive 

Mr. Haynes’s conduct to be hostile and abusive, especially in light of the fact 

that Ms. Thornton was a minor during the relevant time period. 

Furthermore, any reasonable person in Ms. Thornton’s position would have 

felt compelled to resign. Mr. Haynes’s conduct caused Ms. Thornton 

emotional distress and detrimentally impacted her job performance.  

 26. Mr. Peloro constructively discharged Ms. Thornton by keeping her on 

the work schedule without assigning her any hours. He effectively discharged 

her on September 29, 2020, by demanding that Ms. Thornton and her sister 

return their uniforms.          

 27. Mr. Peloro had a sufficient amount of time, from August 17, 2020, to 

September 29, 2020, to remedy the situation, and the remedies he offered 

were ineffectual.     

 

CONCLUSIONS OF LAW 

28. DOAH has jurisdiction over the subject matter and the parties in this 

case pursuant to sections 120.569 and 120.57(1), Florida Statutes (2021).8   

29. The Florida Civil Rights Act, sections 760.01 through 760.11 and 

509.092, Florida Statutes, is patterned after federal law contained in Title 

VII of the Civil Rights Act of 1964, and Florida courts have determined that 

federal discrimination law should be used as guidance when construing its 

provisions. See FSU v. Sondel, 685 So. 2d 923, n.1 (Fla. 1st DCA 1996); Fla. 

Dep’t of Cmty. Aff. v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 1991).  

30. Section 760.10(1)(a) provides that it is an unlawful employment 

practice for an employer to “discriminate against any individual with respect 

                                                           
8 Unless indicated otherwise, all statutory references shall be to the 2020 version of the 

Florida Statutes.  
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to compensation, terms, conditions, or privileges of employment, because of 

such individual’s race, color, religion, sex, national origin, age, handicap, or 

marital status.”  

31. The Civil Rights Act does not mention sexual harassment. 

Nevertheless, courts have recognized that the phrase “terms, conditions, or 

privileges of employment” evinces an intent to strike at the entire spectrum 

of disparate treatment of men and women in employment, which includes 

requiring people to work in a discriminatorily hostile or abusive environment. 

Harris v. Forklift Sys., Inc., 510 U.S. 17, 21 (1993). 

 32. “This includes both unwelcome, sex-based conduct that alters a term 

or condition of employment (i.e., hostile work environment) and coercing an 

employee’s ‘resignation’ based on sex (constructive discharge).” Jones v. U. S. 

Petroleum Corp., 20 F. Supp. 2d 1379, 1382 (S.D. Ga 1998). 

33. Ms. Thornton has the burden of proving by a preponderance of the 

evidence that Peloro’s committed an unlawful employment practice. 

Fla. Dep’t of Transp. v. J.W.C., 396 So. 2d 778 (Fla. 1st DCA 1981). 

34. A petitioner may prove sexual harassment under one of two theories. 

Under the first theory, a petitioner must prove that the harassment 

culminated in a “tangible employment action” taken against him or her by 

superiors acting under color of their authority. In such situations, the injury 

is an employment action which could not have been inflicted without the 

“agency” relation. Johnson v. Booker T. Washington Broadcasting Serv., Inc., 

234 F.3d 501, 508 (11th Cir. 2000). 

35. Under the second, or “hostile work environment” theory, a petitioner 

must prove that he or she suffered “severe or pervasive conduct” which 

affected the terms and conditions of his or her employment without need to 

show a tangible employment action. Meritor Sav. Bank, FSB v. Vinson, 477 

U.S. 57, 67 (1986).  

36. All harassment by co-workers necessarily falls under the second 

theory because co-workers cannot take employment actions against each 



 

13 

other. However, harassment by supervisors can fall under either theory. 

Booker T. Washington Broadcasting Serv., Inc., 234 F.3d at 508.  

37. In the instant case, Ms. Thornton has proven under both theories that 

Peloro’s committed an unlawful employment practice. 

 

Hostile Work Environment 

38. With regard to the second theory, hostile workplace sexual 

harassment occurs when conduct “has the purpose or effect of unreasonably 

interfering with an individual’s work performance or creating an 

intimidating, hostile, or offensive environment.” Steel v. Offshore 

Shipbuilding, Inc., 867 F.2d 1311, 1315 (11th Cir. 1989). 

39. In order to support a sexual harassment claim based on a hostile work 

environment, a petitioner must establish: 1) that he or she belongs to a 

protected group; 2) that he or she has been subjected to unwelcome sexual 

harassment, such as sexual advances, requests for sexual favors, or other 

conduct of a sexual nature; 3) that the harassment was based on the 

petitioner’s sex; 4) that the harassment was sufficiently severe or pervasive 

to alter the terms and conditions of employment and create a discriminatorily 

abusive working environment; and 5) that there is a basis for holding the 

employer liable. Miller v. Kenworth, Inc. of Dothan, 277 F.3d 1269, 1275 

(11th Cir. 2002). 

40. “The fourth element – that the conduct complained of was sufficiently 

severe or pervasive to alter the conditions of employment and create an 

abusive work environment – is the element that tests the mettle of most 

sexual harassment claims.” Gupta v. Fla. Bd. of Regents, 212 F.3d 571, 583 

(11th Cir. 2000).  

41. In order to establish the fourth element, “a plaintiff must establish not 

only that she subjectively perceived the environment as hostile and abusive, 

but also that a reasonable person would perceive the environment to be 

hostile and abusive.” Id.  
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42. In evaluating the objective severity of the harassment, “[one must] 

consider, among other factors: (1) the frequency of the conduct; (2) the 

severity of the conduct; (3) whether the conduct is physically threatening or 

humiliating, or a mere offensive utterance; and (4) whether the conduct 

unreasonably interferes with the employee’s job performance.” Kenworth Inc. 

of Dothan, 277 F.3d at 1276. 

43. With regard to the instant case, Ms. Thornton established by a 

preponderance of the evidence that she belongs to a protected group, that 

Mr. Haynes made unwanted sexual advances toward her, and that the 

aforementioned sexual harassment was based on her sex.  

44. The next step in the analysis is to assess whether Mr. Haynes’s 

conduct was sufficiently severe or pervasive to alter the terms and conditions 

of employment and create a discriminatorily abusive working environment. 

Repeatedly asking a 17-year-old female subordinate “when are we going to 

fuck,” requesting a specific date and time for “when are we going to fuck,” and 

then making a crude reference to her genitals created a discriminatorily 

abusive working environment. See Quantock v. Shared Mktg. Servs., Inc., 312 

F.3d 899, 904 (7th Cir. 2002)(in which the Court explained that: 

[t]hough infrequent, Lattanzio's alleged outright 

solicitation of numerous sex acts from Quantock is 

considerably more “severe” than the type of 

“occasional vulgar banter, tinged with sexual 

innuendo” that has previously been deemed to fall 

short of the hostile workplace standard. See, e.g., 

McKenzie v. Ill. Dep’t of Transp., 92 F.3d 473, 480 

(7th Cir. 1996)(finding that three “sexually 

suggestive” comments by a co-worker did not 

“unreasonably interfere [ ]” with the plaintiff's 

working environment). Given that Lattanzio made 

his repeated requests for sex directly to 

Quantock, see Patt v. Family Health Systems, Inc., 

280 F.3d 749, 754 (7th Cir. 2002)(sexual innuendo 

not “severe” because made out of the presence of 

the claimant), and in light of Lattanzio's significant 

position of authority at the company and the close 
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working quarters within which he and Quantock 

worked, a reasonable jury could find the sexual 

propositions sufficiently “severe,” as an objective 

matter, to alter the terms of Quantock's 

employment.).  

 

45. As for whether there is a basis for holding Peloro’s liable for 

Mr. Haynes’s conduct, “[a]n employer is subject to vicarious liability to a 

victimized employee for an actionable hostile environment created by a 

supervisor with immediate (or successively higher) authority over the 

employee.” Parkins v. Civil Constructors of Ill., Inc., 163 F.3d 1027, 1032 

(7th Cir. 1998).  

46. As discussed above, Mr. Haynes created an actionable hostile 

environment for one of his subordinates. Accordingly, Peloro’s is liable for his 

conduct. 

Retaliation/Constructive Discharge 

47. With regard to the first theory, Ms. Thornton alleges that she was 

retaliated against by being constructively discharged after her mother 

complained to Mr. Peloro about Mr. Haynes’s conduct.  

48. If an employee suffered an adverse and tangible employment action as 

a result of the supervisor’s harassment, then the employer is automatically 

held vicariously liable. Faragher v. City of Boca Raton, 524 U.S. 775, 790, 807 

(1998). 

49. “A tangible employment action constitutes a significant change in 

employment status, such as hiring, firing, failing to promote, reassignment 

with significantly different responsibilities, or a decision causing a significant 

change in benefits.” Faragher, 524 U.S. at 761. 

50. Constructive discharge can qualify as a tangible employment action. 

Hipp v. Liberty Nat’l Life Ins. Co., 252 F.3d 1208, 1230 (11th Cir. 2001)(noting 

that “[w]e have long recognized that constructive discharge can qualify as an 

adverse employment decision under the [Age Discrimination in Employment 

Act].”); see also U.S. Petroleum Corp., 20 F. Supp. 2d at 1383 (noting that 
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both plaintiffs resigned from USAP before complaining of Brown’s behavior 

and that a normal voluntary resignation is not a tangible employment action. 

“However, if the employer made working conditions so intolerable that the 

employee was ‘forced’ to resign, courts can recognize that a constructive 

discharge occurred, and that is a tangible employment action.”). 

51. It is very difficult to establish a constructive discharge claim. In order 

to do so, a plaintiff must demonstrate that his or her working conditions were 

so intolerable that a reasonable person would have been compelled to resign. 

Hipp, 252 F.3d at 1231; see also Hill v. Winn Dixie Stores, Inc., 934 F.2d 

1518, 1527 (11th Cir. 1991)(stating that there must be “a high degree of 

deterioration in working conditions, approaching the level of intolerable.”). 

52. In order to prove constructive discharge, sexual harassment must be 

even more severe or pervasive than the minimum required to prove a hostile 

work environment claim. Hipp, 252 F.3d at 1231(citing to Poole v. Country 

Club of Columbus, Inc., 129 F.3d 551, 553 (11th Cir. 1997), and Thomas v. 

Dillard Dep’t Stores, Inc., 116 F.3d 1432, 1433-34 (11th Cir. 1997)). 

53. Even if a petitioner can establish that his or her working conditions 

were so intolerable that a reasonable person would have been compelled to 

resign, a constructive discharge will generally not be found if the employer 

was not given a sufficient amount of time to remedy the situation. See U.S. 

Petroleum Corp., 20 F. Supp. 2d at 1383 (noting that “constructive discharge 

will generally not be found if the employer is not given sufficient time to 

remedy the situation.”). 

54. The working conditions experienced by Ms. Thornton satisfy the 

reasonable person test, and she was constructively discharged when Peloro’s 

kept her on the work schedule but assigned her no hours. Afterwards, 

Mr. Peloro effectively fired Ms. Thornton on September 29, 2020, by 

demanding that she and her sister return their uniforms.       

55. Mr. Peloro had a sufficient amount of time to remedy the situation 

created by Mr. Haynes’s conduct, and he failed to do so, instead keeping 
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Mr. Haynes in his position with few (if any) consequences for his behavior. 

His attempts to provide a remedy were ineffectual. Ms. Thornton could not 

accept his offer to work as a driver because she had no driver’s license and no 

car. Also, working at the Spring Hill Drive restaurant only when Mr. Haynes 

was not present would have resulted in Ms. Thornton taking a pay cut.     

56. In sum, Peloro’s is also liable under the first theory of sexual 

harassment. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order: (a) concluding that Peloro’s Pizza, Inc., d/b/a Marco’s Pizza 

committed an unlawful employment practice against Daja Thornton; 

(b) prohibiting Peloro’s Pizza, Inc., d/b/a Marco’s Pizza from engaging in 

future discrimination; (c) awarding back pay to Daja Thornton; and 

(d) awarding Daja Thornton reasonable attorney’s fees and costs.9  

 

DONE AND ENTERED this 22nd day of July, 2022, in Tallahassee, Leon 

County, Florida. 

S  

G. W. CHISENHALL 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 22nd day of July, 2022. 

                                                           
9 If the Commission ultimately agrees with this recommendation, then the instant case will 

have to be remanded again for an evidentiary hearing regarding the amount of back pay, 

attorney’s fees, and costs to be awarded to Petitioner.  
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

WILBUR PRITCHARD, III, 

 

     Petitioner, 

 

vs. 

 

E.D.T. U.S.A. CORP., INC. AND CENTRAL 

BEER IMPORT AND EXPORT CO., 

 

     Respondents. 

                                                                  / 

 

 

 

 

Case No. 21-3733 

 

 

RECOMMENDED ORDER 

Pursuant to notice, a hearing by Zoom Conference was conducted in this 

proceeding pursuant to sections 120.569 and 120.57(1), Florida Statutes 

(2021),1 on May 4, 2022, before Administrative Law Judge ("ALJ") Cathy M. 

Sellers. 

 

APPEARANCES 

For Petitioner:  G. Ware Cornell, Jr., Esquire 

      Cornell & Associates, P.A. 

      2645 Executive Park Drive 

      Weston, Florida  33331  

 

For Respondents: John D. Bosco, Esquire 

      Bailey Brauer, PLLC 

      8350 North Central Expressway, Suite 650 

      Dallas, Texas  75206  

 

STATEMENT OF THE ISSUES 

The issues in this case are whether Respondents engaged in unlawful 

employment discrimination against Petitioner on the basis of his age, in 

violation of the Florida Civil Rights Act, Part I, chapter 760, Florida Statutes, 
                                                           
1 All references to Florida Statutes are to the 2021 codification, which was in effect at the 

time of the alleged discrimination.  
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and specifically, section 760.10(1)(a), which prohibits an employer from 

discriminating against an employee on the basis of age; and if so, the relief to 

which Petitioner is entitled.  

 

PRELIMINARY STATEMENT 

On or about May 12, 2021, Petitioner, Wilbur Pritchard, III, who goes by 

"Mike," filed an Employment Complaint of Discrimination with the Florida 

Commission on Human Relations ("FCHR"), alleging that Respondents, EDT 

U.S.A. Corporation ("EDT") and Central Beer Import and Export, Inc. 

("Central Beer"),2 committed unlawful discrimination against him on the 

basis of age, in violation of the Florida Civil Rights Act of 1992 ("FCRA"). 

Following an investigation, FCHR issued a Determination: No Reasonable 

Cause. On or about December 10, 2021, Petitioner filed a Petition for Relief 

with FCHR, alleging that Respondents violated the FCRA by terminating his 

employment on the basis of his age. The matter was referred to the Division 

of Administrative Hearings ("DOAH") for assignment of an ALJ to conduct a 

hearing under sections 120.569 and 120.57(1). The final hearing initially was 

scheduled for February 17 and 18, 2022, but was continued and rescheduled 

to May 4 through 6, 2022. 

 

On April 26, 2022, Petitioner filed Petitioner's Motion to Compel 

("Motion"), requesting the undersigned to issue an order compelling 

Respondent's production of documents in response to Petitioner's First 

Request for Production of Documents and Things to the Defendant EDT 

U.S.A. and First Request for Production of Documents and Things to the 

Defendant Central Beer Import and Export Co. (collectively, "RFPs"), both of 

which had been served on Respondents on February 10, 2022. The motion 

recounted numerous efforts made by Petitioner's counsel to obtain the 

                                                           
2 Pursuant to the State of Florida, Division of Corporations, the correct business name for 

Central Beer is Central Beer Import & Export, Inc.  
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documents before filing the Motion. Because the final hearing was scheduled 

to commence seven days from the date the Motion was filed, the undersigned 

did not wait for Respondents to file a response, and issued an Order 

Compelling Discovery on April 27, 2022, compelling Respondents to respond 

to the RFP's no later than April 29, 2022. On April 27, 2022,3 Respondents 

served on Petitioner, and filed, Respondent E.D.T. U.S.A. Corp., Inc.'s 

Objections and Responses to Petitioner's First Request for Production of 

Documents and Respondent Central Beer Import and Export Co. Objections 

and Responses to Petitioner's First Request for Production of Documents. 

Because Respondents failed to timely respond to Petitioner's RFPs and 

Petitioner was forced to resort to filing the Motion, which resulted in the 

Order Compelling Production, pursuant to rule 1.380(a)(4), Petitioner is 

entitled to an award of reasonable expenses, including attorney's fees, that 

Petitioner incurred in obtaining the Order Compelling Production.  

 

The final hearing was held on May 4, 2022. Petitioner testified on his own 

behalf, and Petitioner's Exhibits 1 through 34 were admitted into evidence 

without objection. Respondents did not present any witnesses. Respondents' 

Exhibits 1 through 3 were admitted into evidence without objection. The 

parties also stipulated to the admission into evidence of the depositions of 

Estuardo Castillo, Javier Alonzo, and Juan Jose Monge in lieu of in-person 

testimony at the final hearing. These depositions were filed at DOAH on 

June 16, 2022.  

 

The transcript of the final hearing was filed with DOAH on June 7, 2022, 

and the parties were given ten days, until June 17, 2022, to file their 

proposed recommended orders. Thereafter, pursuant to Petitioner's 

Unopposed Motion for Enlargement of Time, filed on June 16, 2022, the 

                                                           
3 Pursuant to Florida Rule of Civil Procedure 1.350(b), Respondents were required to serve 

their responses within 30 days from the date of service of the RFPs. 
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parties were given until June 27, 2022, to file their proposed recommended 

orders.  

 

The parties filed their Proposed Recommended Orders on June 28, 2022. 

Each Proposed Recommended Order has been given due consideration in 

preparing this Recommended Order. 

 

FINDINGS OF FACT 

I. The Parties 

1. Petitioner is a 76-year-old male. At the time his work with Respondents 

was terminated, Petitioner was 75 years old.  

2. Respondent EDT imports fruit juices from Guatemala, and has offices 

in Miami-Dade County, Florida.  

3. Respondent Central Beer is a licensed beer importer based in 

Guatemala, with offices in Miami-Dade County, Florida. Central Beer 

imports, for distribution and retail sales, several brands of beer 

manufactured in Guatemala. 

4. The evidence establishes that EDT and Central Beer are related 

companies.4  

5. The evidence establishes that Petitioner almost exclusively worked for 

Central Beer, but also, on at least one occasion, worked for EDT. 

II. Findings of Fact Based on Evidence Adduced at the Final Hearing 

6. Petitioner has a lengthy career in the beverage industry. He began his 

career driving a route truck for a Coca-Cola bottling company in St. Louis, 

Missouri. Petitioner later worked as a route manager for this bottling 

company, and subsequently was promoted to the sales manager position at 

the Coca-Cola bottling company in Miami, Florida. Thereafter, he was 

                                                           
4 The evidence was not entirely clear regarding the precise nature of that relationship; 

however, that lack of clarity is immaterial to the charges in, or outcome of, this proceeding. 
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promoted to sales management positions with Coca-Cola USA in Atlanta, 

Georgia; New York City, New York; Miami, Florida; and Denver, Colorado.  

7. After several years in sales management positions with Coca-Cola, 

Petitioner was employed by Adolph Coors Brewing Company ("Coors") in 

Colorado. In this position, he was responsible for introducing Coors beer 

products to parts of the country east of the Mississippi River. He was 

employed by Coors for four years. 

8. Thereafter, Petitioner became the Executive Vice President and 

General Manager for the Johnny Bench Distributing Company in Cincinnati, 

Ohio.  

9. After the Johnny Bench Distributing Company was sold, Petitioner 

worked in China for two years as a consultant for the Coca-Cola Company, in 

distribution for the Mainland and China Coca-Cola Bottling Companies.  

10. After he left this position, Petitioner was hired as an Executive Vice 

President in charge of distribution for Gold Coast Beverage ("Gold Coast"), a 

distributor of major beer brand products, in Miami, Pompano Beach, and 

Palm Beach, Florida. When Gold Coast was sold, Petitioner retired.  

11. In 2013, Estuardo Castillo, then an executive with Central Beer, hired 

Petitioner to work for Central Beer in Miami. Petitioner characterized his 

position with Central Beer at this time as a "consultant," and Castillo 

characterized Petitioner as an "independent contractor" to Central Beer. The 

parties do not dispute that at this point in time, Petitioner was hired as an 

independent contractor to, rather than an employee of, Respondents.  

12. According to Castillo, Petitioner was hired because Central Beer 

wanted to expand its beer sales market in South Florida and Petitioner had 

substantial experience in the beer distribution industry; knew about beer 

products; and had connections and relationships with beer wholesalers and 

retailers. 

13. Petitioner testified, credibly, that in 2014, at Castillo's request, he 

prepared formal job descriptions for two Central Beer employees. When the 
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National Sales Director, Chris Garoutte, was presented with his new job 

description, he resigned.  

14. Petitioner testified, credibly, that at that time—i.e., April 2014— 

Castillo hired him to fill the position that Garoutte had just vacated. Castillo 

testified that Petitioner was hired specifically because of his existing 

relationships with beer wholesalers, his extensive experience in the beverage 

distribution industry, and his excellent reputation in the beer industry. As 

Castillo put it, Petitioner's job was to create and maintain "relationship[s] 

with beer retailers and wholesalers, and to sell beer…and propose marketing 

programs to increase that business." 

15. Petitioner's work with Central Beer centered on the distribution in the 

U.S. of Guatemalan beer products imported by Central Beer. The evidence 

establishes that Petitioner's responsibilities while he worked for Central Beer 

consisted of creating and cultivating business relationships with beer 

wholesalers, distributors, and retailers; proposing marketing programs to 

increase the sales market volume of products that Central Beer imported; 

and, as Castillo put it, "selling beer."  

16. Petitioner maintains that at this time—i.e., April 2014—he was hired 

as an employee of Central Beer—specifically, the U.S. Division Director. 

Thus, the operative time period for purposes of this proceeding is from  

April 2014 to February 2021. 

17. In support of his contention that he was an employee of Respondents, 

Petitioner provided a letter5 that he had written to a beverage distributor. 

The letter, which was written on Central Beer's business letterhead and 

signed by Petitioner as the U.S. Division Director, notified the distributor 

that Central Beer was requesting the distributor to fully release the brand 

rights to the Famosa beer brand in Alabama.  

                                                           
5 Petitioner's Exhibit 2.  
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18. Additionally, Petitioner provided another letter written on EDT 

letterhead, addressed to clients in Guatemala, showing his title as "Comercial 

Manager."6 Petitioner credibly testified that two of Respondent's employees 

composed the letter for his signature, and that they had included the title 

"Comercial Manager" on the letter for Petitioner's signature.  

19. Petitioner also testified, credibly, that he used business cards showing 

his title as Central Beer's U.S. Division Director in his contacts with beer 

wholesalers, distributors, and retailers with whom he had business dealings.   

20. These letters, and Petitioner's credible testimony regarding his U.S. 

Division Director business cards, establish that, with Respondents' 

knowledge, Petitioner held himself out as a titled employee of Respondents to 

the distributors, wholesalers, and retailers with whom he interfaced in his 

work. This constitutes compelling evidence that Respondents regarded 

Petitioner as an employee who held formal titles with their companies.  

21. Petitioner described the beer distribution business as an "eyeball to 

eyeball" business—i.e., a "relationship" business involving the establishment 

of personal relationships, and having personal meetings, with distributors 

and retailers across the U.S. Petitioner's work in establishing these 

relationships and "selling beer" to distributors often entailed two to three 

weeks per month of travel to various locations around the U.S. on behalf of 

Central Beer. In early 2020, with the advent of the COVID-19 pandemic, 

Petitioner—like nearly everyone else, including all of the distributors with 

whom he previously conducted in-person meetings with—worked from his 

home.  

22. The credible evidence established that over the term of Petitioner's 

nearly seven-year working relationship with Respondents, from April 2014 to 

February 2021, he increased Central Beer's Guatemalan beer brands sales in 

the U.S. from approximately 75,000 cases in 2014, to approximately 470,000 

cases in February 2021. Additionally, he was responsible for procuring 

                                                           
6 Petitioner's Exhibit 3. "Comercial" is the Spanish translation of the word "commercial."  
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numerous new points of distribution in the U.S. for Central Beer's products, 

and he successfully introduced two Guatemalan beer brands (Mambo and 

Marina) into U.S. markets, selling approximately 200,000 cases of those 

brands during his tenure with Respondents.  

23. The credible evidence also established that Petitioner was involved in 

the preparation of franchise agreements with distributors of Central Beer's 

products, and that he signed those franchise agreements, which were filed 

with the various states' alcoholic beverage regulatory entities on behalf of 

Central Beer.  

24. Petitioner's work in developing relationships with beer wholesalers, 

distributors, and retailers, and in working on and executing franchise 

agreements, was integral to Central Beer's business in the U.S.  

25. Petitioner worked exclusively for Respondents during his nearly 

seven-year work relationship with them. He did not work for any other 

entities during this period. 

26. In performing his job duties, Petitioner took direction from Castillo 

and four or five other persons, including Javier Alonzo, whom he 

characterized as "District Managers." Castillo described Alonzo as 

Petitioner's "supervisor." Alonzo was Petitioner's supervisor for "just a few 

months" before he terminated Petitioner's work with Respondents; prior to 

that, Castillo was Petitioner's supervisor. 

27. Emails between Petitioner, Alonzo, Castillo, and other employees show 

that although much of Petitioner's work consisted of conducting personal 

meetings with beer wholesalers and distributors, Petitioner also took 

direction from persons within Respondents' companies regarding tasks, such 

as working on franchise agreements and marketing programs, which he was 

directed to perform. 

28. Petitioner's compensation consisted of $10,000 per month, plus a 

commission based on the results of his efforts to increase Central Beer's beer 

sales volume in the U.S. In Petitioner's last year of working with 
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Respondents, he was paid $209,918.20, comprised of the $120,000 total of his 

monthly compensation, plus $109,918.20 earned in commission.  

29. There was no written contract between Petitioner and Central Beer or 

Petitioner and EDT establishing the terms and conditions of Petitioner's 

work with and for either of the Respondents. 

30. Petitioner acknowledges that he had been an independent contractor 

for Central Beer during the 2013-2014 timeframe, and that he had billed 

Central Beer for his services through his business entity, Mike Pritchard and 

Associates, Inc.  

31. However, Petitioner testified, credibly, that when Castillo hired him as 

U.S. Division Director in April 2014, Sergio Quintanilla, the office manager 

for Central Beer's Miami office, told him that he needed to continue to bill 

Central Beer through his company invoicing process for tax purposes. 

Petitioner testified that Quintanilla told him that those compensation 

arrangements were "so Central Beer didn't have to accumulate the detail for 

tax purposes. It was much simpler for me to bill them straight $10,000 a 

month plus my commission. That way, he didn't have to calculate the 

process."  

32. This credible testimony gives rise to the inference that the nature of 

the employment relationship between Petitioner and Central Beer changed 

when Petitioner was hired as U.S. Division Director for Central Beer, but 

that pursuant to Quintanilla's request, the means by which Petitioner was 

paid remained as it had while he was an independent contractor, with him 

sending, and Central Beer paying, monthly invoices.   

33. As directed by Quintanilla, Petitioner sent an invoice on a monthly 

basis to Central Beer, which paid him the set compensation of $10,000 for his 

work that month. The evidence establishes that this agreed monthly 

compensation amount, which was invoiced by Petitioner and paid by Central 

Beer, was not based on Petitioner's performance or the completion of certain 

jobs or tasks during the month. Petitioner's commission constituted the 
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incentive portion of his compensation keyed to the performance of discrete 

tasks to increase Central Beer's sales of its products.  

34. For federal income tax purposes, Petitioner reported his income on the 

Form 1099-NEC, titled "Nonemployee Compensation." 

35. When Petitioner began work at Central Beer in 2014, he already was 

drawing Social Security. The evidence showed that Central Beer did not pay 

social security tax on Petitioner's compensation. 

36. No evidence was presented regarding whether Respondents provided 

retirement or other benefits, including vacation or leave, to Petitioner. 

37. Prior to November 2020, Petitioner's contact with Alonzo had been by 

telephone. In November 2020, Alonzo, who was based in Guatemala, traveled 

to Miami and met with Petitioner and a new distributor that Petitioner had 

recently obtained as a client for Central Beer, and which would sell three 

beer brands imported by Central Beer. This was the first time that Alonzo 

met Petitioner in person.  

38. Petitioner characterized the November 2020 meeting between him, 

Alonzo, and the distributor as "great." Petitioner testified, credibly, that 

Alonzo never criticized his job performance or otherwise informed him that 

his job was in jeopardy.  

39. On January 15, 2021, Petitioner received a telephone call from Alonzo, 

terminating his work relationship with Respondents. Petitioner testified, 

credibly, that Alonzo told him that he was too old to work for Central Beer 

and that he (Alonzo) had to hire a much younger person to call on the 

company's distributors.  

40. Notably, only after meeting Petitioner in person did Alonzo, a short 

time thereafter, terminate Respondents' work relationship with Petitioner.  

41. In his deposition testimony, Alonzo described Petitioner as "a 

consultant," and denied that Petitioner was an "employee" of Respondents.  

42. Notably, no documentary evidence—whether internal company 

communications or communications with entities outside of Central Beer or 
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EDT—prepared between April 2014 and January 15, 2021, was presented 

showing that Petitioner was ever referred to as a "consultant" or 

"independent contractor." The only documentary evidence presented in which 

Petitioner was referred to as a "consultant" was email correspondence from 

Alonzo to Petitioner that was written after Alonzo had terminated 

Respondents' work with Petitioner.  

43. Alonzo denied having made reference to Petitioner's age when he 

terminated Respondents' work relationship with Petitioner. He testified that 

Castillo told him to terminate Petitioner, and that Respondents terminated 

Petitioner because he did not return calls or participate in company team 

meetings and telephone conferences. However, the competent, credible 

evidence shows that Alonzo did not communicate to Petitioner, in the 

January 15, 2021, phone call, that he was being fired for these reasons.  

44. Alonzo did not provide any supporting documentation, such as 

calendar entries documenting meetings which Petitioner ostensibly had 

missed. Nor did he provide any email correspondence between Petitioner and 

him, Castillo, or any other employees of Respondents, regarding Petitioner 

having missed meetings or failing to return telephone calls.  

45. Castillo testified that the decision to terminate Petitioner was 

Alonzo's. Notably, Castillo made no mention in his testimony that Petitioner 

had been terminated for failing to attend meetings or returning phone calls. 

Rather, he testified that Alonzo decided to terminate Petitioner, and that he 

(Alonzo) did so because he didn't "feel comfortable with Mike." 

46. The significant inconsistencies between the Alonzo's and Castillo's 

testimony substantially undercut the credibility of each of these witnesses—

particularly the testimony of Alonzo regarding the espoused reason for 

Petitioner's termination. 

47. Petitioner credibly denied having ever missed any team meetings or 

telephone conferences, or failing to return telephone calls. The undersigned 

finds Petitioner's testimony particularly persuasive in light of his diligence 
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and promptness in responding to email correspondence and timely 

performing job duties, as demonstrated by the documentary evidence.   

48. Castillo testified that Petitioner was hired as an independent 

contractor rather than as an employee, and that Petitioner was not given a 

title by Respondents. However, the credibility of this testimony is 

substantially undercut by Petitioner's credible testimony, with supporting 

documentary evidence, establishing that Petitioner held himself out as an 

employee—specifically, U.S. Division Director—in dealing with wholesalers, 

distributors, and retailers, and that Respondents' employees not only knew 

this, but engaged in actions, such as composing letters on company letterhead 

for his signature, that were consistent with him being an employee, rather 

than an independent contractor.    

49. For these reasons, the undersigned finds Petitioner's testimony, 

supported by the documentary evidence, to be credible and persuasive. By 

contrast, the undersigned found the testimony of Castillo and Alonzo—most 

particularly, that of Alonzo—to be inconsistent and unpersuasive.7 

50. Respondents hired Mike Herrera to replace Petitioner. Unlike with 

Petitioner, Central Beer entered into a written "Importer – Consultant 

Agreement" contract with Herrera, which expressly characterizes him as a 

"consultant" and an "independent contractor." 

51. The evidence does not definitively establish Herrera's age. Petitioner 

testified that he thought Herrera was between 45 and 50 years of age. Alonzo 

testified that he thought Herrera was 60 years old. In any event, it is 

undisputed that Central Beer replaced Petitioner with a person substantially 

younger than he is.  

52. Petitioner, who is now 76 years old, has been unable to find 

employment since being terminated by Central Beer. 

                                                           
7 The undersigned also found the testimony of Juan Jose Monge Ponce, the President of 

Central Beer, to be imprecise and lacking in clarity. It was obvious that Ponce knew very 

little, if anything, pertinent to Petitioner and his relationship with Respondents. The 

undersigned has not made any findings based on his testimony. 
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CONCLUSIONS OF LAW 

53. DOAH has jurisdiction over the parties to, and subject matter of, this 

proceeding pursuant to sections 120.569, 120.57(1), 760.10(1)(a), and 

760.11(6), Florida Statutes. 

54. As the party asserting the affirmative of the issue in this proceeding, 

i.e., that Respondents unlawfully discriminated against Petitioner by 

terminating his employment on the basis of his age, Petitioner bears the 

ultimate burden of proof in this proceeding by a preponderance of the 

evidence. See Balino v. Dep't of Health and Rehab. Servs., 348 So. 2d 349, 350 

(Fla. 1st DCA 1977).   

55. As discussed above, Petitioner contends that, at all times pertinent to 

this proceeding, he was an employee of Respondents, and that he was 

unlawfully terminated from his employment on the basis of his age.  

56. Respondents have defended against Petitioner's discrimination claim 

by asserting that Petitioner was an independent contractor, so that he is not 

protected from employment discrimination under section 760.10(1)(a). 

Respondents further assert that they did not terminate Petitioner on the 

basis of his age, but instead terminated him for missing company team 

meetings and failing to return phone calls.  

57. Section 760.10(1)(a) states, in pertinent part: "(1) It is an unlawful 

employment practice for an employer: (a) To discharge or to fail or refuse to 

hire any individual, or otherwise to discriminate against any individual with 

respect to compensation, terms, conditions, or privileges of employment, 

because of such individual’s … age."  

58. The FCRA's prohibition of discrimination on the basis of age was 

patterned after Title VII of the federal Civil Rights Act of 1964 and 1991, 42 

U.S.C. § 2000e, and the Age Discrimination in Employment Act, 29 U.S.C. § 

623 ("ADEA"). Thus, federal case law interpreting Title VII and the ADEA is 

applicable to cases arising under the FCRA. City of Hollywood v. Hogan, 986 

So. 2d 634, 641 (Fla. 4th DCA 2008); Brown Distrib. Co. of W. Palm Beach v. 
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Marcell, 890 So. 2d 1227, 1230 n.1 (Fla. 4th DCA 2005); Fla. State Univ. v. 

Sondel, 685 So. 2d 923, 925 n.1 (Fla. 1st DCA 1996). 

I. Employee or Independent Contractor 

59. A threshold issue is whether Petitioner was an employee of 

Respondents or whether, instead, he was an independent contractor. If 

Petitioner was an employee, then he is entitled, under the FCRA, to 

protection against employment discrimination on the basis of age. 

Conversely, if Petitioner was an independent contractor with Respondents, 

he is not entitled to such protection under the FCRA.  

60. Title VII defines an "employee" as "an individual employed by an 

employer." Cobb v. Sun Papers, Inc., 673 F.2d 337, 339 (11th Cir. 

1982)(quoting 42 U.S.C. § 2000e(f)). Llampallas v. Mini-Circuits Lab, Inc., 

163 F.3d 1236, 1242-43 (11th Cir. 1998); Cobb, 673 F.2d at 339-40; Brown v. 

Fla. Dep't of Health, 2015 WL 13743802, at *8 (N.D. Fla. Sept. 1, 2015). The 

ADEA similarly defines an "employee," with certain exceptions not pertinent 

here, as "an individual employed by an employer." Ashkenazi v. S. Broward 

Hosp. Dist., 607 Fed. Appx. 958, 961 (11th Cir. 2015). The key point is that 

only persons who are "employees," as opposed to independent contractors, 

may maintain a suit for discrimination under Title VII or the ADEA, and, 

therefore, only persons who are "employees" may maintain a suit for age 

discrimination under the FCRA.   

61. In determining whether a plaintiff in a case under Title VII or the 

ADEA is an "employee," federal courts—and by extension, Florida courts— 

utilize the hybrid "economic realities" test. Brown, 2015 WL 13743802, at *8; 

Taylor v. BP Exp., Inc., 2008 WL 5046071, at *3 (S.D. Ga. 2008). This test 

combines the "economic realities" test with the "right to control" test. Golden 

v. A.P. Orleans, Inc., 681 F. Supp. 1100, 1101 (E.D. Pa. 1988).  

62. This test has been applied numerous times in employment 

discrimination cases before FCHR and DOAH, to determine whether a 
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petitioner was an employee or independent contractor for purposes of alleged 

discrimination under the FCRA. See, e.g., Doss v. Eden Cabaret, Case  

No. 21-1356 (Fla. DOAH July 29, 2021; Fla FCHR Sept. 30, 2021); Johnson v. 

Rosebourne Inv., LLC, Case No. 18-6781 (Fla. DOAH Apr. 5, 2019; Fla. FCHR 

June 27, 2019); Moorehand v. State Farm, Case No. 14-3733 (Fla. DOAH Jan. 

6, 2015; Fla. FCHR Mar. 26, 2015); DeLeo v. Properties of The Villages, Inc., 

Case No. 09-0714 (Fla. DOAH July 16, 2009; Fla. FCHR Oct. 1, 2009); Myers 

v. Cent. Fla. Inv. Inc., Case No. 02-3580 (Fla. DOAH Apr. 17, 2003; remanded 

by Fla. FCHR Dec. 29, 2003).   

63. Under the hybrid economic realities test, eleven factors are considered 

in determining whether a petitioner is an employee or an independent 

contractor. These factors are: 

(1) the kind of occupation, with reference to 

whether the work usually is done under the 

direction of a supervisor or is done by a specialist 

without supervision; (2) the skill required in the 

particular occupation; (3) whether the “employer” 

or the individual in question furnishes the 

equipment used and the place of work; (4) the 

length of time during which the individual has 

worked; (5) the method of payment, whether by 

time or by the job; (6) the manner in which the 

work relationship is terminated; i.e., by one or both 

parties, with or without notice and explanation; (7) 

whether annual leave is afforded; (8) whether the 

work is an integral part of the business of the 

‘employer’; (9) whether the worker accumulates 

retirement benefits; (10) whether the ‘employer’ 

pays social security taxes; and (11) the intention of 

the parties. 

 

Cobb, 673 F.3d at 340. 

64. Not all of these factors are implicated in every case. Factors that are 

irrelevant or of indeterminate weight—that is, those factors that are 

essentially in equipoise and, thus, do not meaningfully cut in favor of a 

determination whether the petitioner is an employee or independent 
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contractor—must be disregarded. Eisenberg v. Advance Relocation and 

Storage, Inc., 237 F.3d 111, 114 (2nd Cir. 2000).  

65. While the characterization of the hired party as an independent 

contractor or employee may be probative of the parties' intent, “all of the 

incidents of the relationship must be assessed and weighed with no one factor 

being decisive.” NLRB v. United Ins. Co. of Am., 390 U.S. 254, 258 (1968); 

accord Spirides v. Reinhardt, 613 F.2d 826, 832-33 (D.C. Cir. 1979). 

66. Importantly, under the hybrid economic realities test, the economic 

realities of the relationship, considered in light of, or in conjunction with, the 

right of the employer to control the worker, are determinative. Cobb, 379 

F.3d at 341. To this point, case law holds that special weight should be placed 

on the extent to which the hiring party controls the manner and means by 

which the worker is assigned and completes tasks, rather than on how the 

worker is treated for tax purposes or whether he or she receives benefits. 

Eisenberg, 237 F.3d at 114. The "manner and means" component of the 

hybrid test is evaluated by focusing on whether the hiring entity has the 

right to hire and fire the individual, the right to supervise the individual, and 

the right to set the individual's work schedule. Id.  

67. Each of these components of the hybrid economic realities test, as 

applied to the facts and circumstances in this case, is addressed below. 

1. Economic Realities Factors 

(a) Kind of Occupation and Direction of Supervisor  

68. As found above, Petitioner's occupation consisted of marketing and 

selling Central Beer's imported beer products to distributors and retailers. 

Although the evidence suggests that Petitioner had a certain degree of 

autonomy in establishing relationships around the country with wholesalers, 

distributors, and retailers, and selling beer products to the distributors with 

whom he developed relationships, the evidence also clearly establishes that 

Petitioner was supervised by, and took direction regarding specific tasks, 

such as marketing programs and franchise agreement review and comment, 
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from Castillo, Alonzo, and others in Central Beer and EDT. The evidence 

shows that Central Beer and EDT had the right to assign specific tasks to 

Petitioner, and that they did, in fact, assign specific tasks, and provide 

direction and feedback on those tasks, to Petitioner.8   

69. Furthermore, and importantly, Petitioner worked exclusively for 

Central Beer and EDT from April 2014 through February 2021, when his 

work with Central Beer was concluded by his being terminated.  

70. The evidence regarding this factor weighs in favor of the existence of 

an employer-employee relationship between Petitioner and Central Beer for 

the timeframe relevant to this proceeding, which was April 2014 through 

February 2021, when Petitioner's work concluded due to his having been 

terminated. See Lockett v. Allstate Ins. Co., 364 F. Supp. 2d 1368, 1374 (M.D. 

Ga. 2005). 

(b) Skill Required 

71. Petitioner was hired by Respondents based on his excellent reputation 

in the beverage industry and because he had substantial, long-term 

relationships with beer wholesalers based on his years of experience in the 

beverage industry. He was hired to develop relationships with wholesalers, 

distributors, and retailers for the purpose of selling beer products imported 

by Central Beer. The specialized nature of Petitioner's skills and his work in 

sales weighs in favor of Petitioner being an independent contractor, rather 

than an employee. See Lane v. David P. Jacobson & Co., Ltd., 880 F. Supp. 

1091, 1099 (E.D. Va. 1995)(sales jobs are frequently undertaken by 

independent contractors).  

(c) Furnishing Equipment and Place of Work 

72. Although little evidence was presented regarding precisely where 

Petitioner physically worked (i.e., in Respondent's company offices or at home 

or in a separate business office), the evidence did establish that before the 

COVID-19 pandemic, Petitioner spent a considerable amount of time 

                                                           
8 For example, see Petitioner's Exhibit Nos. 7, 8, 10, 12, 14, and 17. 
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traveling around the country performing his job duties on behalf of Central 

Beer. Once the COVID-19 pandemic hit, Petitioner—like many, if not most, 

workers—worked from his home using his own equipment. On balance, the 

evidence regarding this factor does not significantly weigh in favor of 

Petitioner being either an employee or an independent contractor. Therefore, 

the undersigned has not assigned weight to this factor in determining 

whether there was an employer-employee relationship between Central Beer 

and Petitioner.  

(d) Length of Time Petitioner Worked For/With Central Beer 

73. Upon being hired by Castillo in April 2014, Petitioner worked 

exclusively for/with Respondents for nearly seven years, from April 2014 

through February 2021, developing relationships with beer wholesalers, 

distributors, and retailers; selling beer products imported by Central Beer; 

developing and executing marketing programs for the beer products imported 

by Central Beer; and negotiating and executing franchise agreements on 

behalf of Central Beer.  

74. The absence of any written contract between Petitioner and 

Respondents indicates that the parties did not contemplate a specific or 

definite duration for the working relationship between Petitioner and 

Respondents; rather, this evidence indicates that the parties entered into the 

working relationship the expectation that it would be of an indefinite 

duration. In fact, the parties did have a long-term work relationship until 

Alonzo abruptly terminated that relationship in January 2021.  

75. The extensive length of time in which Petitioner worked for 

Respondents weighs heavily in favor of him being an employee of, rather than 

an independent contractor to, them. See Brown, 2015 WL 13743802, at *10; 

Wilson v. United Farm Bureau Mut. Ins. Co., 1995 WL 378521, at *8 (S.D. 

Ind. June 15, 1995)(independent contractor more likely to have specified and 

short period of time for the performance of a certain goal).  
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(e) Method of Payment  

76. As found above, Respondents compensated Petitioner in the amount of 

$10,000 per month, plus commission.  

77. The term "salary" is defined, in pertinent part, as "an agreed 

compensation for services … paid at regular intervals." Salary, Black's Law 

Dictionary (Deluxe 7th Ed. 1990).  

78. Petitioner's commission was paid above and beyond his regular 

monthly compensation of $10,000, and was keyed to the volume of beer sales 

to distributors and retailers that he made.  

79. Although this compensation model involves both a set amount paid at 

regular intervals, as well as commissions which were tantamount to incentive 

bonuses, the evidence shows that the majority of Petitioner's annual 

compensation—including his last year with Central Beer, in which he earned 

$209,918.20—was derived from "an agreed compensation for services" paid on 

monthly intervals—i.e., was a salary. Thus, this factor weighs in favor of the 

existence of an employer-employee relationship between Central Beer and 

Petitioner. See VIP Tours of Orlando, Inc. v. Dep't of Labor and Emp. Sec., 

Div. of Emp. Sec., 449 So. 2d 1307 (Fla. 5th DCA 1984)(workers paid 

commission instead of salary were independent contractors rather than 

employees). 

(f) Manner in which Work Relationship is Terminated 

80. As found above, there was no written contract between Petitioner and 

Respondents establishing a specific term of Petitioner's work with 

Respondents, or any terms and conditions of that work. As discussed above, a 

reasonable inference from this fact is that the relationship between Petitioner 

and Central Beer had been entered into with the parties' expectation that it 

would be of an indefinite time period. 

81. Petitioner worked in his current position with/for Central Beer for 

nearly seven years when, in mid-January 2021, Alonzo terminated him. At 

that time, Alonzo had been Petitioner's supervisor for only a few months. As 
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discussed above, Petitioner testified, credibly, that Alonzo had never voiced 

any criticism of his job performance, nor did he inform Petitioner that his job 

performance was the basis for terminating the parties' work relationship. As 

discussed above, Petitioner testified, credibly, that the only explanation he 

was given by Alonzo for being terminated was that he was "too old" to meet 

with distributors.  

82. Petitioner credibly testified that while he worked for/with 

Respondents, he and Alonzo had a positive working relationship conducted 

over the phone, and that he did not meet Alonzo in person until November 

2020. Only after Alonzo met Petitioner in person did he terminate him a 

short time thereafter. Alonzo terminated Petitioner because, according to 

Castillo, Alonzo didn't "feel comfortable with Mike."  

83. The absence of a written contract between the parties and the fact that 

Central Beer treated Petitioner as being an at-will worker, as evidenced by 

him having being terminated without an established notice period, weighs in 

favor of Petitioner having been an employee of, rather than an independent 

contractor to, Respondents. See La Grande v. B & L Servs., Inc. 432 So. 2d 

1364, 1368 (Fla. 1st DCA 1983)(ability to terminate working relationship at 

will without incurring liability is an attribute more characteristic of an 

employment situation than an independent contractor). 

(g) Whether Annual Leave is Afforded  

84. No evidence was presented regarding whether Petitioner was entitled 

to receive, or received, annual leave from Respondents. Therefore, this factor 

has not been considered in determining whether Petitioner was an employee 

or an independent contractor.  

(h) Whether Petitioner's Work is an Integral Part of the Business  

85. As discussed above, Petitioner's work, consisting of developing a U.S. 

client base of distributors for Central Beer's products, developing marketing 

programs, and negotiating and executing franchise agreements with 

distributors, was an integral component of Central Beer's business in the 
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U.S. Thus, this factor weighs heavily in favor of the existence of an employer-

employee relationship between Central Beer and Petitioner. See Scantland v. 

Jeffry Knight, Inc., 721 F.3d 1308, 1319 (11th Cir. 2013) (integral role of work 

performed in business shows that arrangement follows more closely that of 

employer-employee relationship than independent contractor). 

(i) Accumulation of Retirement Benefits  

86. No evidence was presented regarding whether Petitioner was entitled 

to receive, or received, annual leave from Respondents. Therefore, this factor 

is not considered in determining whether Petitioner was an employee or an 

independent contractor.  

(j) Payment of Social Security Taxes 

87. The evidence indicates that Central Beer did not pay social security 

tax on behalf of Petitioner. This factor weighs in favor of the existence of an 

independent contractor relationship between Petitioner and Respondents. 

United States Tel. Co. v. Dep't of Labor and Emp. Sec., Div. of Emp. Sec., 410 

So. 2d 1002 (Fla. 1st DCA 1982)(no payment of social security indicative of 

independent contractor rather than employer-employee relationship).  

(k) Intention of the Parties 

88. As discussed above, there was no written contract between the parties 

establishing the length, or terms and conditions, of Petitioner's working 

relationship with Respondents.  

89. By contrast, as discussed above, when Central Beer hired Herrera to 

replace Petitioner, it entered into a written "Importer - Consultant 

Agreement" that expressly characterizes Herrera as an independent 

contractor, rather than an employee.  

90. This evidence shows that Respondents are fully aware of how—i.e., 

executing a written contract—to enter into a work relationship that 

constitutes a consulting/independent contractor relationship, as opposed to 

an employment relationship.  
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91. The fact that no such written consultant-independent contractor 

agreement was executed between Petitioner and Central Beer covering the 

time period from April 2014 through January 2021, when Petitioner was 

terminated, evidences that both Petitioner and Central Beer considered, and 

treated, their work relationship as an employer-employee relationship. See 

Ashkenazi v. S. Broward Hosp. Dist., 607 Fed. Appx. at 963 (existence of 

written contract indicates an independent contractor relationship). 

92. The existence of an employer-employee relationship between 

Petitioner and Central Beer also is substantially supported by the 

documentary evidence consisting of letters sent to Central Beer and EDT 

clients, on Central Beer and EDT letterhead and signed by Petitioner as 

"U.S. Division Director" and "Comercial Manager." These letters, plus 

Petitioner's credible testimony regarding having business cards showing his 

title as "U.S. Division Director," establish that with Central Beer's and EDT's 

knowledge, Petitioner held himself out as a titled employee of Central Beer 

and EDT to the existing and potential clients of Central Beer and EDT. This 

constitutes compelling evidence that Respondents regarded Petitioner as an 

employee rather than an independent contractor.  

93. Moreover, of particular note is that only after January 15, 2021, did 

Alonzo send an email to Petitioner referring to him as a "consultant." This 

after-the-fact effort to characterize the relationship between Petitioner and 

Respondents as a consultant/independent contractor relationship is not 

supported by the credible evidence, is unpersuasive and does not transform a 

previously-existing employer-employee relationship into a 

consultant/independent contractor relationship.  

94. In sum, while a few of the factors in the economic realities test weigh 

in favor of an independent contractor relationship between Respondents and 

Petitioner, collectively, the factors weigh more heavily in favor of the 

existence of an employer-employee relationship between the parties.  
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2. Control Over Manner and Means by which Petitioner Performed His Job 

95. The evidence also establishes that Respondents exercised a significant 

level of control over the "manner and means" by which Petitioner performed 

his job. 

96. Of key importance is that during the nearly seven years in which 

Petitioner worked for Respondents, he did not work for, or perform any 

services for, any other business entities; his work during this period was 

exclusively for Respondents—primarily, Central Beer.  

97. Further, although the evidence shows that Petitioner did have 

autonomy in forming relationships with wholesalers, distributors, and 

retailers in developing a U.S. market for Central Beer's products, the 

evidence also shows that he took directions regarding his performance of 

specific tasks by various employees of Central Beer, including Alonzo, who 

was his supervisor. These tasks included the details of marketing programs 

and the negotiation of franchise agreements with distributors of Central Beer 

products. 

98. Of additional importance is that Petitioner was part of Central Beer's 

working groups, who, by Alonzo's own admission, was expected to be part of 

Central Beer's team regular meetings. This evidence indicates that Central 

Beer had substantial control over the manner and means by which Petitioner 

performed his job duties at Central Beer.  

99. In sum, the competent, credible, and persuasive evidence establishes 

that Respondents—and particularly Central Beer—exercised substantial 

control over Petitioner's performance of his job.  

100. Based on the foregoing, it is concluded that, pursuant to the hybrid 

economic realities test, Petitioner was an employee of, rather than an 

independent contractor with, Respondents—particularly with Central Beer.  
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II. Respondents Discriminated Against Petitioner on the Basis of Age 

101. Under Title VII and the ADEA, and, therefore, by extension, the 

FCRA, a petitioner may attempt to establish a prima facie case of 

discrimination through either direct or indirect evidence.  

1. Direct Evidence of Discrimination 

102. To establish a prima facie case of wrongful discrimination by direct 

evidence, Petitioner must present evidence that the employer acted with a 

discriminatory motive. Scholz v. RDV Sports, Inc., 710 So. 2d 618, 624 (Fla. 

5th DCA 1998). Direct evidence of discrimination is evidence, that, "if 

believed, proves [the] existence of [a] fact in issue without inference or 

presumption." Burrell v. Bd. of Trs. of Ga. Military Coll., 125 F.3d 1390, 1393 

(11th Cir. 1997).  

103. Direct evidence is composed of "only the most blatant remarks, whose 

intent could be nothing other than to discriminate on the basis of some 

impermissible factor." Carter v. City of Miami, 870 F.2d 578, 582 (11th Cir. 

1989). 

104. Direct evidence must not only directly address the issue of 

discriminatory intent, but must also relate to the specific employment 

decision at issue. Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 

141 (2000); Bush v. Barnett Bank of Pinellas Cnty., 916 F. Supp. 1244, 1252 

(M.D. Fla. 1996).  

105. If there is direct evidence of discrimination, the burden shifts to 

Respondents to show, by a preponderance of the evidence, that Petitioner 

would have been discharged even absent the discriminatory motive. Scholz v. 

710 So. 2d at 624.  
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106. Here, there is direct evidence, consisting of Alonzo's blatant 

statement9 to Petitioner that he was being terminated because he was too 

old, and that he (Alonzo) had to hire a younger worker to call on Central 

Beer's distributors. The only possible intent of Alonzo's statement is that he, 

on behalf of Respondents, intended to terminate Petitioner on the basis of his 

age. See, e.g., Williams v. Gen. Motors Corp., 656 F.2d 120, 130 (5th Cir. 

1981)(stating that someone should be terminated because they are too old 

constitutes direct evidence of discrimination on the basis of age). Moreover, 

Alonso's statement unquestionably related to—in fact, was the very basis of—

his specific employment decision, and resulting action, to terminate 

Petitioner's employment.  

107. To rebut this direct evidence of Respondents' discrimination against 

Petitioner on the basis of his age, Respondents presented Alonzo's testimony 

that Petitioner was terminated for failing to attend company team meetings 

and failing to return phone calls. For the reasons discussed above, the 

undersigned found Alonzo's testimony incredible10 and unpersuasive. 

Moreover, the other evidence that Respondents presented also failed to rebut 

Petitioner's direct evidence establishing that Respondents terminated his 

employment on the basis of his age. Thus, Respondents failed to demonstrate 

that Petitioner's employment would have been terminated even absent their 

discriminatory motive to terminate him on the basis of his age.  

                                                           
9 Petitioner's testimony regarding Alonzo's statement that he was being fired because he was 

too old is not hearsay. Rather, because Alonzo's making of the statement is the very fact at 

issue, Petitioner's direct testimony is first hand testimony to this issue and no person’s 

credibility regarding the statement is involved other than Petitioner's. See Ward v. U.S., 296 

F.2d 898, 903 (5th Cir. 1961); Arguelles v. State, 842 So. 2d 939, 942 (Fla. 4th DCA 2003)(the 
verbal acts prove the nature of the act, as opposed to proving the truth of the alleged out-of-

court statements). Here, Petitioner's testimony is offered to prove the legally significant act 

that Alonzo made the statement in terminating him, which constitutes discrimination on the 

basis of his age—not the truth of his statement that Petitioner was, in fact, "too old" to call 

on Central Beer's distributors.   

 
10 Dictionary.com defines "incredible" as "not credible; hard to believe; unbelievable." 

Dictionary.com, https://www.dictionary.com/browse/incredible (last visited July 18, 2022). 
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108. Accordingly, it is determined that Petitioner has established, by a 

preponderance of the competent, credible, and persuasive evidence, that 

Respondents  terminated his employment solely on the basis of his age, in 

violation of section 760.10(1)(a). 

2. Indirect Evidence of Discrimination 

109. Although Petitioner presented direct evidence that Respondents 

terminated his employment on the basis of his age, so that it is unnecessary 

for him to also present circumstantial evidence of Respondents' 

discrimination against him on the basis of age, it bears mention that there 

also is ample indirect circumstantial evidence in this case to support a 

determination that Respondents terminated Petitioner on the basis of his 

age.  

110. In an age discrimination case based on indirect, i.e., circumstantial, 

evidence, Petitioner must establish a prima facie case under the burden-

shifting test articulated in McDonnell Douglas Corporation v. Green, 411 U.S. 

792 (1973), as adapted to cases involving alleged discrimination on the basis 

of age. In order to establish a prima facie case of age discrimination, 

Petitioner must show that: (1) he was a member of a protected age class11; (2) 

he was discharged from his employment; (3) he was qualified for the position 

he held; and (4) he was replaced by a younger worker. Cox v. Ky. DOT, 53 

F.3d 146, 150 (6th Cir. 1995).  

111. If a prima facie case of age discrimination is established, the burden 

shifts to the Respondents, who must give legitimate, nondiscriminatory 

reasons for the adverse employment decision. LaPointe v. United Autoworkers 

Loc. 600, 8 F.3d 376, 379 (6th Cir. 1993). If they do so, the burden shifts back 

to Petitioner, who must establish that the legitimate reasons offered by the 

                                                           
11 The ADEA, by its terms, applies only to "individuals of at least 40 years of age." 29 U.S.C. 

§ 631. Although the ADEA was enacted separately from Title VII, and Title VII does not 

expressly identify a protected age class in terms of number of years, the two statutes are 

"similar in text, tone, and purpose." Barber v. CSX Distribution Servs., 68 F.3d 694, 698 (3d 

Cir. 1995). Thus, courts "routinely look to law developed under Title VII to guide an inquiry 

under the ADEA." Id. 
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defendant were merely a pretext for decisions which were actually motivated 

by an unlawful bias against age. Id.   

112. Petitioner, as a person who was 75 years old when he was terminated 

from his employment with Respondents, is a member of a protected class 

under Title VII and the ADEA, and, by extension, the FCRA. 

113. As discussed above, Alonzo terminated Petitioner's employment by 

telephone call on January 15, 2021.  

114. The evidence establishes that Petitioner was well-qualified for his 

position with Respondents. As discussed above, Petitioner was in the 

beverage industry for many years before being hired by Respondents. In fact, 

Castillo hired Petitioner specifically because of his skills, contacts, and 

excellent reputation in the beverage industry.   

115. The evidence establishes that Respondents replaced Petitioner by 

hiring Mike Herrera, who was considerably younger than Petitioner, to 

assume his job responsibilities.  

116. As discussed above, Alonzo testified that he terminated Petitioner 

because he was told to do so by Castillo. He also testified that Petitioner was 

terminated for failing to attend company team meetings and failing to return 

phone calls. Notably, however, Castillo never mentioned that Petitioner was 

terminated for those reasons or for any other performance deficiencies; 

rather, Castillo testified that it was Alonzo's decision to terminate Petitioner 

because, as Castillo put it, Alonzo didn't "feel comfortable with Mike." As 

found above, Alonzo made the decision to terminate Petitioner shortly after 

he met Petitioner in person for the first time. The competent, credible 

evidence establishes that Alonzo had never voiced any concerns about, or 

identified any deficiencies in, Petitioner's job performance. Additionally, 

Alonzo's testimony was notably silent regarding any reasons he gave 

Petitioner, in the January 15, 2021, phone call, for terminating him. 

117. As discussed above, the undersigned found Alonzo's testimony that 

Petitioner was fired for failing to attend company meetings and return phone 
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calls to be incredible and unpersuasive. Respondents failed to present any 

other competent, credible evidence establishing a non-discriminatory basis 

for terminating Petitioner's employment.  

118. Thus, it is determined that the reason offered by Respondents—i.e., 

performance deficiencies by Petitioner having failed to attend meetings and 

return phone calls—was a mere pretext for terminating him on the basis of 

his age.  

119. Accordingly, Petitioner also has established a prima facie case of age 

discrimination under the McDonnell-Douglas test.  

120. In sum, based on the foregoing, it is concluded that Petitioner was an 

employee of, rather than an independent contractor with, Respondents for 

the time period of April 2014 through February 2021, when he concluded his 

employment with Respondents due to having been terminated. 

121. In sum, based on the foregoing, it is concluded that Petitioner 

established, by the preponderance of the competent, credible, and persuasive 

evidence—both direct and indirect—that Respondents discriminated against 

him, in violation of section 760.10(1)(a) of the FCRA, by terminating his 

employment on the basis of his age.  

III. Entitlement to Damages and Attorney's Fees  

122. Section 760.11(6) states, in pertinent part:  

If the administrative law judge, after the hearing, 

finds that a violation of the Florida Civil Rights Act 

of 1992 has occurred, the administrative law judge 

shall issue an appropriate recommended order in 

accordance with chapter 120 prohibiting the 

practice and providing affirmative relief from the 

effects of the practice, including back pay.…In any 

action or proceeding under this subsection, the 

commission, in its discretion, may allow the 

prevailing party a reasonable attorney's fee as part 

of the costs. It is the intent of the Legislature that 

this provision for attorney's fees be interpreted in a 

manner consistent with federal case law involving 

a Title VII action.  
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123. The purpose of a back pay award under Title VII, and by extension, 

the FCRA, is to make a petitioner whole—that is, to place a petitioner in the 

position he or she would have been in but for the discriminatory act. See 

Abermarle Paper Co. v. Moody, 422 U.S. 405, 418-19 (1975).  

124. Petitioner has requested an award of $278,667.00 through the end of 

July 2022, for lost income.12 

125. Consistent with federal case law under Title VII, to make Petitioner 

whole, he is entitled to receive his monthly salary of $10,000.00 plus the 

amount of his commission averaged over a 12-month period, for the months 

he has been unemployed since being terminated by Respondents on the basis 

of unlawful discrimination.  

126. The evidence establishes that for calendar year 2020, Respondents 

paid Petitioner $209,918.20 in compensation. Thus, Petitioner was paid 

compensation in the amount of $17,493.18 per month, consisting of his 

salary, plus his commission averaged over a 12-month period, for calendar 

year 2020. Respondents paid Petitioner for the months of January and 

February 2021, so Petitioner is entitled to a payment of $17,493.18 per month 

for the remaining months in 2021 (i.e., March through December 2021) and 

calendar year 2022 through the end of July—a total of 16 months. Therefore, 

Petitioner is entitled to an award of $279,891.00 in back pay. 

127. Section 760.11(6) further provides that the prevailing party may be 

awarded attorney's fees consistent with federal case law under Title VII. 

Federal case law holds that courts may award attorney's fees to a prevailing 
                                                           
12 Petitioner also seeks an award of punitive damages and damages for pain and suffering.  

Section 760.11(6) expressly authorizes ALJs to issue orders prohibiting the discriminatory 

practice and recommending affirmative relief from the effects of the discriminatory practice, 

including back pay, but does not authorize an ALJ to award damages for intangible injuries. 

This subsection stands in contrast to section 760.11(5), involving civil actions in circuit 

courts, which expressly authorizes the court to award damages for intangible injuries such as 

mental anguish, pain and suffering, loss of dignity, and punitive damages. Additionally, 

Florida case law holds that the award of damages for intangible injury is solely a judicial 

function, so that administrative agencies, including DOAH and FCHR, are not empowered to 

award such damages in administrative proceedings. See Broward Cnty. v. La Rosa, 505 So. 

2d 422, 423-24 (Fla. 1987). 
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plaintiff in a Title VII case in "all but very unusual circumstances." 

Albemarle Paper Co., 422 U.S. at 415. In Newman v. Piggie Park Enterprises, 

Inc., 390 U.S. 400, 402 (1968), the U.S. Supreme Court explained that a 

prevailing plaintiff in a Title VII case is entitled to attorney's fees "unless 

special circumstances would render such an award unjust."  

128. Here, no evidence was presented showing that it would be unjust to 

award attorney's fees to Petitioner for his being forced to bring this legal 

challenge on the basis of Respondents' unlawful discrimination against him 

by terminating him on the basis of age. Accordingly, Petitioner is entitled to 

an award of attorney's fees under section 760.11(6).  

129. Because no evidence regarding the amount of attorney's fees to which 

Petitioner is entitled was presented at the final hearing, it is appropriate for 

DOAH to retain jurisdiction over this proceeding for the purpose of holding 

an evidentiary hearing to determine the amount of attorney's fees that 

Respondents owe to Petitioner, pursuant to section 760.11(6). 

130. Additionally, DOAH retains jurisdiction over this proceeding to 

determine the amount of attorney's fees, pursuant to rule 1.380(a)(4), to 

which Petitioner is entitled for being forced to file a motion to compel 

discovery.  

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order: (1) determining that Respondents engaged in unlawful 

discrimination against Petitioner by terminating his employment on the 

basis of age, in violation of section 760.10(1)(a); (2) awarding Petitioner 

$279,891.00 in back pay; (3) determining that Petitioner is entitled to an 

award of prevailing party attorney's fees under section 760.11(6); and (4) 

remanding this proceeding to DOAH to take additional evidence regarding  
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the amount of attorney's fees to which Petitioner is entitled under  

section 760.11(6) and rule 1.380(4). 

 

DONE AND ENTERED this 22nd day of July, 2022, in Tallahassee, Leon 

County, Florida. 

S  

CATHY M. SELLERS 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 22nd day of July, 2022. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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