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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

ROBERT FOWLER,  

 

     Petitioner, 

 

vs. 

 

MarineMax, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 21-3293 

 

 

RECOMMENDED ORDER 

An administrative hearing was conducted in this case on April 25 and 26, 

2022, via Zoom conferencing, before James H. Peterson III, Administrative 

Law Judge with the Division of Administrative Hearings (DOAH). 

APPEARANCES 

For Petitioner:  Bradley S. Odom, Esquire  

      Odom & Barlow, P.A.  

      1800 North E Street  

      Pensacola, Florida  32501 

       

For Respondent: Ignacio J. Garcia, Esquire 

      Maja A. Hartzell, Esquire 

      Ogletree, Deakins, Nash, Smoak & Stewart, P.C.  

      100 North Tampa Street, Suite 3600  

      Tampa, Florida  33602 

 

STATEMENT OF THE ISSUE 

Whether Respondent, MarineMax, Inc. (MarineMax or Respondent), 

violated the Florida Civil Rights Act of 1992,1 by discriminating against the 

                                                           

 
1 Unless otherwise indicated, all references to the Florida Statutes, Florida Administrative 

Code, and federal laws are to the current versions, which have not substantively changed 

since the time of the alleged discrimination. 
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employment of Robert Fowler (Petitioner) because of his age, disability, or 

perceived disability.  

 

PRELIMINARY STATEMENT 

Petitioner dual-filed a Charge of Discrimination with both the Florida 

Commission on Human Relations (the Commission or FCHR) and the Equal 

Employment Opportunity Commission (EEOC) on March 9, 2021, which was 

assigned EEOC Charge No. 425-2021-00557, and sent to FCHR for 

processing. 

 

After investigating Petitioner’s allegations, the Commission’s executive 

director issued a determination of “no reasonable cause” dated September 2, 

2021 (Determination), accepting the Commission’s Office of the General 

Counsel’s recommendation that “it is unlikely that unlawful discrimination 

occurred in this matter.” An accompanying Notice of Determination notified 

Petitioner of his right to file a petition for relief for an administrative 

proceeding within 35 days from the Determination. Thereafter, on October 4, 

2021, Petitioner, through counsel, filed a Petition for Relief. On October 28, 

2021, the Commission forwarded the petition to DOAH for the assignment of 

an administrative law judge to conduct an administrative hearing. 

 

The undersigned was assigned the case and initially scheduled the 

administrative hearing to begin February 2, 2021, but the hearing was 

continued, rescheduled, and held April 25 and 26, 2022, via Zoom conference. 

During the hearing, Petitioner testified on his own behalf, both for his case-

in-chief and in rebuttal, and presented the testimony of Charles Hartzman 

and Petitioner’s wife, Kathy Fowler. Petitioner introduced Petitioner’s 

exhibits P-1 through P-12, P-14 through P-17, P-22 through P-30, and P-33, 

which were received into evidence. In addition, Petitioner introduced a 

number of Respondent’s exhibits marked by Respondent as R-9, R-18, R-35, 
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R-45, R-49, and Bates pages 244 and 246 of R-55. MarineMax presented the 

testimony of Jay Rasmusson and Caleb Peavler and offered Respondent’s 

exhibits R-5 through R-8, R-10, R-11, R-13, R-19 through R-27, R-29, R-30,  

R-33, R-46 through R-48, R-50, R-55 (all pages), and R-62, which were 

received into evidence.  

 

The proceedings were recorded and a transcript was ordered. The parties 

were given 10 days from the filing of the transcript to submit their proposed 

recommended orders (PRO). The three-volume Transcript of the hearing was 

filed May 13, 2022. Following Respondent’s Unopposed Motion for Extension 

of Time to Submit Proposed Recommended Order, by Order dated May 19, 

2022, the due date for filing PROs was extended until June 1, 2022. 

Thereafter, the parties timely filed their respective PROs. Petitioner’s 

PRO exceeded the 40-page limit set forth in Florida Administrative Code    

Rule 28-106.215 by 35 pages, which was accepted after an Order was entered 

granting Petitioner’s after-the-fact Motion to exceed page limit. Both of the 

parties’ PROs have been considered in the preparation of this Recommended 

Order.  

 

FINDINGS OF FACT 

1. MarineMax is the nation’s largest recreational boating and yachting 

retailer, and is an employer subject to the Florida Civil Rights Act of 1992, as 

amended. 

2. Petitioner was born in March 1950. He has two bachelor’s degrees and 

a master’s degree. After briefly working as a licensed agent with Life of 

Georgia, Petitioner entered the ministry full-time, where he served as a full-

time pastor for 34 years. He then became a salesperson for NordicTrack, 

while continuing to minister part-time. Over the eight years he was 

associated with NordicTrack, he rose in rank and ultimately became the 

manager of its southeastern U.S. operations. 
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3. In 2003, Petitioner moved to Panama City, Florida, and began selling 

boats and yachts as a salesperson for Treasure Island Marina. During the 

eight years he worked at Treasure Island Marina, he became a top salesman. 

4. At all times relevant to this case, Petitioner was employed by 

MarineMax at its Panama City Beach store as a boat and yacht salesman. 

5. Petitioner began working for MarineMax in 2011 when MarineMax 

acquired the Treasure Island Marina’s sales department at the Panama City 

Beach location. MarineMax decided to retain Petitioner. 

6. During the course of Petitioner’s employment, MarineMax maintained 

an Equal Employment Opportunity policy prohibiting unlawful 

discrimination, harassment, or retaliation based on, among other things, age 

or disability. 

7. In March 2011, Petitioner acknowledged receipt of Respondent’s Team 

Member Resource Guide that addresses equal employment opportunities and 

forbids unlawful discrimination, harassment, and retaliation, and provides 

an “open door” policy to file complaints.  

8. MarineMax’s values recognize that its business is built on customer 

satisfaction and devotion to exceeding customers’ expectations. 

9. In addition to selling boats, MarineMax’s sales consultants are expected 

to enthusiastically embrace MarineMax’s values, have product and pricing 

knowledge, and develop long-term relationships with customers. 

10. Sales consultants’ sales performance is documented by automated 

sales reports generated at MarineMax’s Clearwater, Florida, headquarters. 

These reports can be reviewed, but not modified, by general managers of each 

individual store.  

11. In October 2016, Caleb Peavler became general manager at 

MarineMax’s Panama City Beach store and, from then until Petitioner’s 

termination, was Petitioner’s direct supervisor. 

12. When Mr. Peavler became Petitioner’s direct supervisor, Petitioner 

was 66 years old and Mr. Peavler was 29 years old. 
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13. During the course of his supervision of Petitioner, Mr. Peavler would 

sometimes bring up the subject of Petitioner’s age or retirement by making 

comments such as “you’re as old as my father,” or “you should be retired and 

enjoying your grandchildren.” Petitioner would respond by advising that he 

needed his job and that he wanted to keep working.  

14. Caleb Peavler reported to Jay Rasmusson, Regional President for 

MarineMax.  

15. Mr. Rasmusson started working for MarineMax in 2007. In his role as 

Regional President, Mr. Rasmusson supports the general managers and the 

fifteen retail stores that report to him in all facets of the operation, including 

sales, services, parts, financing, insurance, and marina operations. 

MarineMax’s Panama City Beach store is within Mr. Rasmusson’s region. 

16. During the course of Petitioner’s employment, MarineMax maintained 

a Prospect Management Policy (Policy). The Policy states that: “A Sales 

Professional’s and/or Broker’s ‘rights’ or ‘protection’ relative to a customer 

and commission is based on the last date of personal contact and the quality 

and content of activity/history documented in CRM-Activities.”  

17. CRM is an acronym for a computer data base system where Marine 

Max’s sales consultants can store lists of customers, email addresses, and 

telephone numbers. It can also store communications and information 

exchanged between sales consultants and customers. 

18. MarineMax’s Policy further states: “A Sales Consultant/Broker 

maintains their rights or protection of a prospect when they have had 

consistent, quality, documented follow-up in CRM within 90 days of the last 

documented follow-up.” The Policy requires that “[a]cceptable, quality follow-

up shall consist of 2 way personal conversations, 2 way email communication, 

2 way telephone communication, and in-person visits.”  

19. Further, the Policy states that “[i]f 90 days have passed since prior 

quality, documented follow-up in CRM, the customer will be considered 

overdue/open.”  
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20. The Policy gives additional time for consultants to retain “SOLD” 

customers. Specifically, if a sales consultant sells a customer a boat, the sales 

consultant is entitled to longer rights and protection to that customer, with 

180 days as the window for quality, documented follow-up required to retain 

that customer. 

21. When sales consultants leave the Panama City Beach store, their 

customers are marked as “inactive” in CRM and are not assigned to a new 

sales consultant until after the new sales consultant has proved acceptable, 

quality two-way communication and developed a relationship with the client. 

22. On average, MarineMax’s Panama City Beach sales consultants 

actively manage about 140 to 180 clients each. In Mr. Peavler’s view, no sales 

consultant can manage more than 200 to 250 contacts in a quality fashion.  

23. As part of his duties as general manager of the Panama City Beach 

store, it was Mr. Peavler’s job to make sure that the store was as profitable as 

possible, and that his sales consultants were as efficient as possible. Upon 

becoming manager, he reviewed his sales consultants’ personnel files, their 

sales history, and what they were actively doing to help put deals together. 

24. In his review, Mr. Peavler discovered that Petitioner had 

approximately 5,000 client contacts and believed that Petitioner could not 

manage 5,000 customers in a quality fashion. 

25. Mr. Peavler gave Petitioner two options to manage his contacts. The 

first option was to allow Petitioner to keep his list of 5,000 contacts, but limit 

his ability to take new walk-in clients (also referred to as “ups”), so that 

Petitioner could focus his attention, time, and efforts on his existing clients. 

The second option was for Petitioner to reduce his list to a manageable 

number of no more than 250 clients–the good ones–after which Petitioner 

would be allowed to return to the sales floor and take “ups.”  

26. Petitioner chose to narrow his list down to a manageable figure of up 

to 250 clients and did so within 14 days of being given the options. That      

14-day time period was the only time while Petitioner was actively employed 
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and reporting to Mr. Peavler that Petitioner was not allowed to take ups off 

the sales floor. 

27. MarineMax has an experienced, salaried delivery captain, Captain 

Clint, who is paid by MarineMax to help all the sales consultants prepare 

boats, detail them, and confirm they are water-test ready. The sales 

consultants do not pay Captain Clint for his services since he is salaried by 

MarineMax.  

28. Mr. Peavler instructed Petitioner to utilize Captain Clint’s services for 

specific boat runs because Petitioner struggled with operation of some of the 

boats and previously had an accident on a boat where he damaged the front 

of the boat. 

29. During the course of his employment with MarineMax, Petitioner 

received multiple written counselings, all of which were stored in Petitioner’s 

personnel file. 

30. In addition to the written counselings, Mr. Peavler gave Petitioner a 

number of verbal counselings regarding Petitioner’s sales performance, daily 

activity levels, and customer complaints.  

31. On May 20, 2018, Petitioner travelled to the MarineMax Pompano 

Beach store to close a transaction on a 59-foot Sea Ray yacht. This was not 

the typical size boat that Petitioner regularly sold at MarineMax’s Panama 

City Beach store. Therefore, Mr. Peavler contacted the general manager of 

the Pompano Beach store, Kyle Roney, to arrange for a more experienced Sea 

Ray yacht specialist–Tyler Hill–to assist Mr. Fowler with the sale, including 

help with showing the boat and assisting in closing to ensure the transaction 

was completed.  

32. While in the Pompano Beach store, on Sunday, May 20, 2018, 

Petitioner slipped on the stairs coming down to the boat and fell into the 

water. The next morning, Monday, May 21, 2018, Mr. Fowler reported the 

incident to the Pompano Beach store manager, Mr. Roney, who was already 
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aware of it, and completed an accident report. The accident report was 

scanned and sent to Mr. Peavler. 

33. When Petitioner returned from Pompano Beach on Wednesday, 

May 23, 2018, he shared the story about his fall with Mr. Peavler and his 

colleagues at Panama City Beach store. While, according to Petitioner, he 

was in pain, Mr. Peavler recalled that Petitioner made light of the accident. 

Nevertheless, at that time, Petitioner returned to work without complaining 

to Mr. Peavler about injury or pain. 

34. For the following four months–which fell during the busy summer 

season–Petitioner continued to work without further mentioning the incident 

or disclosing any injuries stemming from the incident. 

35. In August 2018, towards the end of the busy season, Mr. Peavler 

reached out to MarineMax’s director of human resources, Dawn Hunt, 

regarding two of his team members–Jay Danburg and Petitioner–not 

performing at an acceptable level and about his intention to put both 

Mr. Danburg and Petitioner on performance counseling. Consequently, on 

August 16, 2018, Petitioner was placed on the performance improvement 

plan. 

36. On August 21, 2018, Mr. Peavler emailed Ms. Hunt regarding 

Petitioner’s performance, and expressed that he would like to monitor 

Petitioner’s performance through the end of September 2018 to see if he 

completes his goal. Mr. Peavler stated that in the event Petitioner did not 

meet his goal, he would suggest terminating his employment. Mr. Peavler 

had similar interactions with Ms. Hunt regarding his other sales consultants 

who were underperforming at that time.  

37. Over the next couple of weeks, Petitioner’s performance did not 

improve. Accordingly, on September 5, 2018, Petitioner received a Team 

Member Counseling Report, documenting his deficient performance and 

corrective steps required to avoid further disciplinary action. The report 

included an attachment that demonstrated that Petitioner’s sales 
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performance was significantly deficient as compared to other sales 

consultants in the Panama City Beach store. 

38. Mr. Peavler sat down with Petitioner to discuss the information 

included in the Team Member Counseling Report. Specifically, Mr. Peavler 

explained to Petitioner that he prorated his sales goals (discounting it from a 

revenue goal of $1 million to $667,000) and extended it by another 30 days 

(changing it from September 30, 2018, to October 31, 2018), to afford 

Petitioner an opportunity to still meet his sales goal for that particular 

timeframe.  

39. Just a few days after this conversation, Petitioner presented 

Mr. Peavler with an accident report from his May 20, 2018, fall. Up until that 

time–from May 20, 2018, until early September 2018–Petitioner did not ask 

Mr. Peavler about any workers’ compensation claim or notify him that he 

wanted to file one.  

40. Upon reviewing the form, Mr. Peavler realized that certain 

information was added to the form that was not in the original incident 

report that he had reviewed. Mr. Peavler contacted Mr. Roney in Pompano 

Beach and asked him to email him the original injury report so that he could 

compare them against each other. After he had done so, Mr. Peavler sent 

both forms to Ms. Hunt and expressed his concerns about the differences in 

the forms. Mr. Peavler advised Ms. Hunt that he noticed that the form 

provided to him by Petitioner in September 2018 had additional information 

filled in. Specifically, it appeared that Petitioner added “bruising/neck 

whiplash” to the answer of “what body part(s) was injured” during the 

incident, and he added his treating doctor’s information. 

41. Immediately upon Petitioner’s request in September 2018, Mr. Peavler 

and Ms. Hunt filed his workers’ compensation claim with Sentry Insurance–

MarineMax’s third-party provider. 

42. Petitioner continued working until almost a year later during which 

time Petitioner was experiencing issues with his neck.  
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43. In August 2019, Petitioner underwent neck surgery. While Petitioner 

was out on medical leave for the surgery, Mr. Peavler did not take any of 

Petitioner’s customers off of his contact list.  

44. Shortly after his surgery, Petitioner’s wife drove him to work on 

August 12, 2019. After arriving, Petitioner was in a lot of pain and became 

visibly miserable. Petitioner wore a scarf-style ice pack, kept shifting his 

position in apparent discomfort, and when asked if he was alright, he advised 

that he was in pain and wanted to go home where he has his pain relievers 

and ice packs, and could get some rest. Petitioner’s wife picked him up after a 

few hours at work and took him home.  

45. After he left work that day, Petitioner sent an email to his Sentry 

Insurance representative, Wendy Bucheger, copying Mr. Peavler and 

Ms. Hunt, advising them that his doctor made an exception, per Petitioner’s 

request, and issued a “back to work order” with half-days and restrictions, 

allowing Petitioner to return to work on August 12; however, Petitioner 

advised: 

I came in today, being very careful, however Caleb 

(my GM) and Dawn (HR Director for MarineMax) 

decided that it is too soon and to protect me from 

any aggravation to my full recuperation have 

revoked the plan requesting that I not return to 

work until after the 19th with updated D.’s orders 

at that time. 

 

Reluctantly, I will comply. I must also admit, just 

the few hours this morning on computer, I am  

 

hurting badly so am heading home for Ice Pack, 

Heating Pad, Natural Pain Pads, and extra 

strength Tylenol.… 

 

Oh well, I tried… 

 

46. Between his failed attempt to return to work on August 12, 2019, and 

January 2020, Petitioner did not attempt to return to work. 
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47. On November 12, 2019, Petitioner provided Mr. Peavler and Ms. Hunt 

with an updated Medical Treatment Report from his physician. In the email, 

Petitioner emphasized that “[r]estrictions are the same as before.” 

Additionally, Petitioner stated: “When I questioned him about if I should 

even be returning to work, he said I could but with the strict restrictions as 

before.” Petitioner did not request to return to work. 

48. Neither Mr. Peavler, nor anyone at MarineMax, ever told Petitioner 

that he could not return to work until he had no restrictions. 

49. On January 13, 2020, Petitioner provided Mr. Peavler with his 

medical release and advised that he was ready to come back to work, but 

needed an office desk with a pull-up work station. Mr. Peavler readily 

accommodated this request. 

50. Petitioner returned to work in late January 2020 and continued to 

work until he was furloughed in March or early April 2020, with an 

anticipated date of return of June 1, 2020. 

51. The furlough was a result of the many uncertainties faced by 

MarineMax due to the breakout of the COVID-19 pandemic. The Panama 

City Beach store closed from mid-March 2020 until June 1, 2020. During that 

time, MarineMax instructed Mr. Peavler to furlough five of his employees in 

the store. The furloughed employees included: the receptionist, then 47-year- 

old Sherry Campbell; the social media coordinator, Andrew Hudson, who was 

31 years old; the delivery captain, 26-year-old Clint Rouse; the boat washer 

and detailer, Benjamin Findley, who was 21 years old; and Petitioner.  

52. During the time that other employees were furloughed, the remaining 

six employees came to the office only as necessary, and customers were 

allowed to come in only by appointment.  

53. In late May 2020, in further response to the pandemic and based on 

the information available to MarineMax at that time, MarineMax made the 

tough determination to move forward with one less sales consultant in the 

Panama City Beach store.  
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54. Mr. Peavler and Mr. Rasmusson discussed which sales consultant 

from the Panama City Beach store to let go. In making their decision, 

Mr. Peavler and Mr. Rasmusson discussed the performance of each sales 

consultant in the Panama City Beach store, including what their sales were 

compared to their goals, how they did in the store, and how they interacted 

with customers and other team members.  

55. While the sales numbers played a big role in the decision, Mr. Peavler 

and Mr. Rasmusson also looked at all the other aspects of each sales 

consultant’s performance, which encompassed their dealings with contacts, 

the interactions with customers, and their disciplinary history. Essentially, 

they compared all the sales consultants in the Panama City Beach store from 

a conduct, complaint, and performance perspective. 

56. Petitioner’s disciplinary history with MarineMax included: a Team 

Member Counseling Report (Counseling Report) dated June 8, 2011, from 

previous manager, Ryan Cottrell, for offensive email communications with a 

customer; a January 27, 2012, deficient sales performance Counseling Report 

received from then-General Manager Eric Davis; an April 16, 2016, 

Counseling Report from previous Manager Loren Kortum for sending a 

customer incorrect pricing information; a Counseling Report from May 26, 

2017, from Mr. Peavler addressing Petitioner’s unprofessional dealings with 

a marina, customer complaints of poor customer service, and continual 

tardiness; a customer complaint received by MarineMax on August 1, 2017, 

complaining about Petitioner’s poor attitude; an April 6, 2018, Counseling 

Report detailing a customer complaint asking for a refund because of 

frustrations from a sale handled by Petitioner; an August 16, 2018, 

Performance Improvement and Development Plan requiring Petitioner to 

work on customer contact, sell more boats, and improve closing results; a 

September 4, 2018, Counseling Report for poor sales performance; a May 31, 

2019, Counseling Report detailing the fact that Petitioner placed last in sales 
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ranking for his location; and a June 14, 2019, Counseling Report stemming 

from a customer complaint alleging Petitioner’s lack of respect. 

57. With regard to comparative sales performance of each sales consultant 

in the Panama City Beach store, Mr. Rasmusson and Mr. Peavler considered 

the sales data from the period of October 2018 leading up to September 

of 2019, as well as from January 1 through March 31, 2020. Mr. Rasmusson 

and Mr. Peavler did not consider the timeframe when Petitioner was out on 

medical leave due to his back injury.  

58. Sales consultants’ sales goals for any given year are based off their 

sales performance in the preceding year. 

59. Initially, based on Petitioner’s sales performance from the previous 

year, Mr. Peavler set Petitioner’s goal for the time period between October 1, 

2018, through September 30, 2019 (fiscal year 2019), at $3,500,000.00. 

However, at Petitioner’s request, Mr. Peavler reduced Petitioner’s sales goal 

to $1,400,000.00–over $600,000 lower than his 2018 goal–to afford Petitioner 

an opportunity to reach the goal and earn his bonuses. 

60. With regard to fiscal year 2019 sales performance, other than Sales 

Consultant Joseph Walters, who did not have a sales goal because he had just 

started, and Steve Richmond, who was separated from MarineMax in 

July 2019, with a sales performance worse than Petitioner’s, the other sales 

consultants with MarineMax’s Panama City Beach store in fiscal year 2019 

(Jay Danburg, Lance Weatherbie, and Todd Hudgel) far exceeded Petitioner’s 

performance. 

61. Jay Danburg, who was 37 at that time, had a sales goal of $3,000,000 

for fiscal year 2019. Mr. Danburg’s sales at the end of fiscal year 2019 were 

$3,321,500.94. Therefore, Mr. Danburg hit 110.72 percent of his sales goal for 

that fiscal year. Notably, Mr. Danburg’s tenure with MarineMax at that time 

was only three years, and his sales goal was more than twice than that of 

Petitioner’s, whose tenure with MarineMax was over 8 years.  
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62. Lance Weatherbie, who was 44 at that time, had a sales goal of 

$4,150,000.00 for fiscal year 2019. Mr. Weatherbie’s sales at the end of fiscal 

year 2019 were $4,355,064.62. Mr. Weatherbie hit 104.94 percent of his sales 

goal for that fiscal year. Notably, Mr. Weatherbie’s tenure with MarineMax 

at that time was only 2 years, and his sales goal was almost three times 

Petitioner’s.  

63. Todd Hudgel, who was 53 at that time, had a sales goal of 

$3,400,000.00 for fiscal year 2019. Mr. Hudgel’s sales at the end of fiscal year 

2019 were $3,410,364.26. Mr. Hudgel hit 100.3 percent of his sales goal for 

that fiscal year. Notably, Mr. Hudgel’s tenure with MarineMax at that time 

was 7 years, and his sales goal was more than twice that of Petitioner’s.  

64. In contrast, Petitioner had a sales goal that had been reduced to 

$1,400,000.00 for fiscal year 2019. Petitioner’s sales at the end of fiscal year 

2019 were $1,067,472.81. Petitioner only hit 76.25 percent of his sales goal 

for that fiscal year, which was already much lower than that of other sales 

consultants.  

65. Petitioner did not receive a sales goal for fiscal year 2020 because he 

was on medical leave when the sales goals for fiscal year 2020 were presented 

to the sales consultants. 

66. Between the period of January 1 through March 30, 2020, Petitioner 

closed two transactions, one for a boat worth $21,895, and one for a boat 

worth $618,289.00, putting his sales at $640,184.00. Although Mr. Peavler 

was the one contacted by the customer for the more expensive boat, and the 

one who closed the deal, the sale of that boat was credited to Petitioner 

because the client who bought the boat had the most history with Petitioner 

and Mr. Peavler handed the deal to Petitioner to give him credit for that 

transaction. Without the sale Mr. Peavler credited to Petitioner, his sales for 

that time period would have amounted to $21,895.  

67. The other four sales consultants still employed by MarineMax in that 

time period-January 1 through March 30, 2020-were: Joseph Walters, Jay 
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Danburg, Todd Hudgel and Kenny Brown. Mr. Danburg and Mr. Walters had 

comparable sales to that of Petitioner’s in this time period. Mr. Hudgel’s sales 

were slightly below Petitioner’s. Mr. Brown–a leading salesman from one of 

MarineMax’s competing stores-was hired by MarineMax at the end of 

February 2020. Accordingly, Mr. Brown was still in training and did not have 

any sales for that time period. 

68. None of the other four sales consultants had a comparable history of 

customer complaints and performance improvement plans to that of 

Petitioner’s.  

69. Based on this criteria, Mr. Peavler and Mr. Rasmusson determined 

that Petitioner’s sales performance and numbers, complaints, disciplinary 

actions, and conduct, as compared to the other sales consultants in the 

Panama City Beach store, warranted his termination. The decision to 

terminate Petitioner was entirely unrelated to his age or injury.  

70. Mr. Rasmusson called Petitioner to relay their decision to terminate 

his employment. Mr. Rasmusson was not aware of Petitioner’s age in relation 

to other sales consultants’ ages at the time of the termination, nor did he 

consider it as an important factor. 

71. Petitioner was 70 at the time of his termination.  

72. During his tenure as a general manager of the Panama City Beach 

store, Mr. Peavler has hired and terminated employees of all ages. For 

instance, Mr. Peavler terminated sales consultant, Jay Danburg, when he 

was 37; marketing coordinator, Julie Elisian, when she was 28; and delivery 

captain, O’Ryan Depierar, when he was 31. He also hired sales consultant, 

Steve Richmond, who was 60; sales consultant, Mike Riego, who was 61; and 

sales consultant, David Elder, who was 58. 

73. Based on the evidence and testimony presented at the final hearing, 

Petitioner did not demonstrate by a preponderance of the evidence that 

MarineMax discriminated against him based on his age or disability in 

violation of the Florida Civil Rights Act. 



16 

CONCLUSIONS OF LAW 

74. DOAH has jurisdiction over the parties and subject matter of this 

proceeding. See §§ 120.569, 120.57(1), and 760.11(4)(b), Fla. Stat.; see also 

Fla. Admin. Code R. 60Y-4.016. 

75. The Florida Civil Rights Act of 1992, as amended (the Act), is codified 

in sections 760.01 through 760.11, Florida Statutes. Section 760.10(1) 

provides, in pertinent part: 

(1) It is an unlawful employment practice for an 

employer: 

(a) To discharge or to fail or refuse to hire any 

individual, or otherwise to discriminate against any 

individual with respect to compensation, terms, 

conditions, or privileges of employment, because of 

such individual’s race, color, religion, sex, national 

origin, age, handicap, or marital status. 

 

76. MarineMax is an “employer” within the meaning of the Act. See 

§ 760.02(7), Fla. Stat. (“‘Employer’ means any person employing 15 or more 

employees for each working day in each of 20 or more calendar weeks in the 

current or preceding calendar year, and any agent of such a person.”). 

77. Florida courts have held that because the Act is patterned after Title 

VII of the Civil Rights Act of 1964, as amended, federal case law dealing with 

Title VII is applicable. See, e.g., Fla. Dep’t of Cmty. Aff. v. Bryant, 586 So. 2d 

1205, 1209 (Fla. 1st DCA 1991). 

78. Similarly, for claims based on handicap or disability, Florida courts 

have construed the Act in conformity with the federal Rehabilitation Act, 

29 U.S.C. § 701 et seq., as well as the Americans with Disabilities Act (ADA) 

and related regulations. See, e.g., McCaw Cellular Commc’ns of Fla., Inc. v. 

AT&T Wireless Serv., 763 So. 2d 1063, 1065 (Fla. 4th DCA 1999); Green v. 

Seminole Elec. Coop., 701 So. 2d 646, 647 (Fla. 5th DCA 1997); cf., Chanda v. 

Engelhart/ICC, 234 F.3d 1219, 1221 (11th Cir. 2000)(“[A]ctions under the 

Florida Civil Rights Act are analyzed under the same framework as the 

ADA.”). 
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79. As developed in federal cases, a prima facie case of discrimination 

under Title VII may be established by “direct evidence.” Direct evidence is 

evidence that, if believed, would prove the existence of discriminatory intent 

behind the employment decision without any inference or presumption. 

Denney v. City of Albany, 247 F.3d 1172, 1182 (11th Cir. 2001); Holifield v. 

Reno, 115 F.3d 1555, 1561 (11th Cir. 1997). Courts have held that “‘only the 

most blatant remarks, whose intent could be nothing other than to 

discriminate . . .’ will constitute direct evidence of discrimination.” Damon v. 

Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 1358-59 (11th Cir. 

1999)(citations omitted). 

80. “Direct evidence” of age or disability-based discrimination is “evidence, 

which if believed, proves existence of fact in issue without inference or 

presumption.... Evidence that only suggests discrimination ... or that is 

subject to more than one interpretation, ... does not constitute direct 

evidence.” Merritt v. Dillard Paper Co., 120 F.3d 1181, 1189 (11th Cir. 1997). 

In an age discrimination context, “the quintessential example of direct 

evidence would be a management memorandum saying, ‘Fire Earley-he is too 

old.’” Id. at 1190 (quoting Earley v. Champion Intern. Corp., 907 F.2d 1077, 

1081 (11th Cir. 1990)). 

81. In this case, the comments made to Petitioner about his age or 

retirement were not so blatant that their intent could be considered direct 

evidence of age discrimination. See Roberts v. Design & Mfg. Servs., Inc., 

167 F. App’x 82, 85 (11th Cir. 2006) (comments made by plaintiff’s supervisor 

such as “you are getting too old for this stuff,” “you need to spend more time 

with your family and get back to playing golf,” and making frequent inquiries 

about when Plaintiff was going to retire, did not constitute evidence of direct 

discrimination); Damon v. Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 

1359 (11th Cir. 1999) (decision-maker’s comment that “the company needed 

... young men ... to be promoted” did not constitute direct evidence of age 

discrimination); Young v. Gen. Foods Corp., 840 F.2d 825, 829 (11th Cir. 
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1988)(“[A] statement merely comparing someone's age with that of another 

[plaintiff had been compared to the age of supervisor’s father] is insufficient 

to constitute direct evidence of discrimination.”); Louis v. Encore Computer 

Corp., 949 F. Supp. 836, 838 n.3 (S.D. Fla. 1996) (an employer's statement 

that he hoped he could retire at the plaintiff’s age did not constitute direct 

evidence of discrimination); see also Martin v. Bayland Inc., 403 F. Supp. 2d 

578, 582 (S.D. Tex. 2005), aff’d, 181 F. App’x 422 (5th Cir. 2006) (“Retirement 

is not a slur; many people look forward to it”). Further, there was no direct 

evidence that Respondent discriminated against Petitioner because of 

Petitioner’s disability or perceived disability. 

82. Where direct evidence is lacking, one seeking to prove discrimination 

must rely on circumstantial evidence of discriminatory intent, using the 

three-part shifting “burden of proof” pattern established in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792 (1973). See Holifield v. Reno, 115 F.3d 

1555, 1562 (11th Cir. 1997). 

83. Under McDonnell Douglas, first, Petitioner has the burden of proving 

a prima facie case of discrimination by a preponderance of the evidence. 

Second, if Petitioner sufficiently establishes a prima facie case, the burden 

shifts to Respondent to “articulate some legitimate, nondiscriminatory 

reason” for its action. Third, if Respondent satisfies this burden, Petitioner 

must prove by a preponderance of the evidence that the legitimate reasons 

asserted by Respondent are in fact mere pretext. McDonnell Douglas Corp., 

411 U.S. at 802-04. 

84. “Demonstrating a prima facie case is not onerous; it requires only that 

the plaintiff establish facts adequate to permit an inference of 

discrimination.” Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997). 

However, in consideration of all of the evidence, it is concluded that 

Petitioner failed to demonstrate even a prima facie case of discrimination. 

85. To establish a prima facie case in an age discrimination claim, 

Petitioner must prove that: (1) he is a member of a protected class because of 
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his age; (2) he was qualified for the position; (3) he was subjected to an 

adverse employment action; and (4) his employer treated similarly situated 

employees of a “different” age more favorably. See Johnny L. Torrence v. 

Hendrick Honda Daytona, Case No. 14-5506 (Fla. DOAH Feb. 26, 2015; Fla. 

FCHR May 21, 2015); see also Boles v. Santa Rosa Cnty. Sheriff's Off., Case 

No. 07-3263 (Fla. DOAH Dec. 5, 2007; Fla. FCHR Feb. 8, 2008). 

86. As to the first element, Petitioner's age, which was 70 at the time he 

was terminated, is in an age-protected class. As for the second element, 

MarineMax does not dispute that Petitioner was qualified for his sales 

consultant position. Petitioner also satisfied the third element for a prima 

facie case because he suffered an adverse employment action when he was 

terminated on May 20, 2020. 

87. Petitioner, however, failed to satisfy the fourth element to establish a 

prima facie case of age discrimination because the evidence did not show that 

MarineMax treated one or more similarly situated employees, who were of a 

different age class, more favorably. In order to show that other employees are 

valid comparators, Petitioner must show they are similarly situated in all 

material respects. See Lewis v. City of Union City, Ga., 918 F.3d 1213, 1226–

27 (11th Cir. 2019). 

88. In Lewis v. City of Union City, Georgia, the Eleventh Circuit 

expounded on the importance of robust comparison evidence for plaintiffs 

proceeding under the McDonnell Douglas framework. Lewis v. City of Union 

City, Ga., 918 F.3d 1213, 1221–24 (11th Cir. 2019) (en banc). Evidence that 

an employer “has treated like employees differently” is necessary to “supply 

the missing link and provide a valid basis for inferring unlawful 

discrimination” through use of the framework. Id. at 1223. While Petitioner 

need not show that he and his comparator are “nearly identical” in their 

circumstances, they should be similar in the legitimate circumstances that 

may have factored into their employer's decision to act adversely toward 

them, such as their conduct, their work histories, and the supervisors and/or 
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policies under which they operate. Id. at 1225–28. Without such a 

comparator, Petitioner cannot generally establish a prima facie case under 

the McDonnell Douglas framework. Id. at 1224. 

89. Rather than identifying any specific comparators, Petitioner generally 

alleged that he believes Mr. Peavler treated him differently than any other 

sales consultants in the Panama City Beach store based on Petitioner’s age. 

Considering there were only four other sales consultants working at the 

Panama City Beach store when Petitioner was terminated, the only relevant 

comparators were Jay Danburg, Todd Hudgel, Joseph Walters, and Kenny 

Brown. Petitioner submitted no evidence that any of them consistently failed 

to meet their objective performance measures with regards to their sales, nor 

did Petitioner present any evidence that any of the other four sales 

consultants had a comparable history of Counseling Reports and customer 

complaints like Petitioner. Therefore, Petitioner failed to demonstrate that 

MarineMax treated similarly situated employees better than Petitioner, and 

his prima facie case of age discrimination fails. 

90. Considering applicable federal case law analyses under both Title VII 

and the ADA, in order to establish a prima facie case of discrimination based 

on handicap under the Act, Petitioner must prove: (1) that he is a 

handicapped person (equivalent of “disabled” under the ADA) within the 

meaning of section 760.10(1)(a); (2) that he is a qualified individual; and 

(3) that Respondent discriminated against him based on his disability. See, 

e.g., Byrd v. BT Foods, Inc., 948 So. 2d 921, 925-26 (Fla. 4th DCA 2007), 

citing Earl v. Mervyns, 207 F.3d 1361, 1365 (11th Cir. 2000); Pritchard v. 

Southern Co. Servs., 92 F.3d 1130 (11th Cir. 1996). 

91. Petitioner satisfied the first2 and second elements for a prima facie 

case of discrimination based on handicap under the Act. Other than his own 

speculative belief, however, Petitioner submitted no evidence to support his 
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contention that he was discriminated against because of his disability. Mere 

speculation or self-serving belief on the part of a complainant concerning 

motives of a respondent is insufficient, standing alone, to establish a prima 

facie case of intentional discrimination. See Lizardo v. Denny's, Inc., 270 F.3d 

94, 104 (2d Cir. 2001)(“Plaintiffs have done little more than cite to their 

mistreatment and ask the court to conclude that it must have been related to 

their race. This is not sufficient.”). 

92. Petitioner failed to provide sufficient evidence showing that at least 

one similarly-situated comparator who was not handicapped was treated 

better than Petitioner. In addition, the evidence did not demonstrate that 

Mr. Peavler and Ms. Hunt prohibited Petitioner from returning to work until 

he had no restrictions. Petitioner’s uncorroborated allegation that he 

frequently requested to return to work between August 2019 and January 

2020 is contrary to evidence demonstrating that Petitioner himself made it 

known to Mr. Peavler and Ms. Hunt that he was not ready to return to work. 

And, when Petitioner did decide to return to work, his request for 

accommodation in the form of a stand-up desk was readily provided. 

93. In sum, other than Petitioner’s own speculative belief, Petitioner’s 

evidence was insufficient to support a finding that Petitioner was 

discriminated against because of his age or disability.  

94. Failure to establish a prima facie case of discrimination ends the 

inquiry. See Ratliff v. State, 1013, n.7 (Fla. 1st DCA 1996), aff’d, 679 So. 2d 

1183 (Fla. 1996). 

95. Even if Petitioner had established a prima facie case of discrimination 

based on his age or handicap, MarineMax articulated a legitimate, non- 

discriminatory reason supporting its decision to terminate his employment. 

MarineMax had to make the conscientious business decision to reorganize its  

                                                                                                                                                                             
2 In their Joint Pre-Hearing Stipulation, the parties stipulated that the Act prohibits 

discrimination based on “handicap/disability (including being regarded as 

handicapped/disabled).” 
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corporate structure to best cope with the unfortunate economic circumstances 

occurring at that time due to the pandemic, which resulted in Mr. Peavler 

and Mr. Rasmusson having to choose one sales consultant to let go in the 

Panama City Beach store. Respondent’s well documented issues with 

Petitioner’s sales performance, conduct, and customer interactions, as 

compared to his counterparts in the store, clearly led to the logical conclusion 

that retaining Petitioner as opposed to the other sales consultants would 

have been poor business judgment on MarineMax’s part. Therefore, it is 

evident that Petitioner’s termination was based on a legitimate, non-

discriminatory reason. 

96. Further, even if Petitioner had demonstrated a prima facie case for 

age and disability discrimination, Petitioner failed to show that MarineMax’s 

stated reason for the termination was not the true reason, but was merely a 

“pretext” for discrimination. As noted by the 11th Circuit in Damon, 196 F.3d 

at 1361:  

Once a prima facie case is established, a defendant 

must proffer legitimate, nondiscriminatory reasons 

for its employment decision. If such reasons are 

identified, a plaintiff then bears the ultimate 

burden of proving them to be a pretext for age 

discrimination. See Turlington, 135 F.3d at 1432. 

We have repeatedly and emphatically held that a 

defendant may terminate an employee for a good or 

bad reason without violating federal law. See Elrod 

v. Sears, Roebuck & Co., 939 F.2d 1466, 1470 (11th 

Cir.1991). We are not in the business of adjudging 

whether employment decisions are prudent or fair. 

Instead, our sole concern is whether unlawful 

discriminatory animus motivates a challenged 

employment decision. This tribunal is “not in the 

business of adjudging whether employment 

decisions are prudent or fair.  Instead, [the court’s] 

sole concern is whether unlawful discriminatory 

animus motivates a challenged employment 

decision.”  

 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998060343&pubNum=0000506&originatingDoc=I2866332094b811d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_506_1432&originationContext=document&transitionType=DocumentItem&ppcid=bf59ae9451284bae9f55e734adcc660b&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1432
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991141902&pubNum=0000350&originatingDoc=I2866332094b811d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_350_1470&originationContext=document&transitionType=DocumentItem&ppcid=bf59ae9451284bae9f55e734adcc660b&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1470
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991141902&pubNum=0000350&originatingDoc=I2866332094b811d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_350_1470&originationContext=document&transitionType=DocumentItem&ppcid=bf59ae9451284bae9f55e734adcc660b&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1470
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991141902&pubNum=0000350&originatingDoc=I2866332094b811d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_350_1470&originationContext=document&transitionType=DocumentItem&ppcid=bf59ae9451284bae9f55e734adcc660b&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1470
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97. “A plaintiff is not allowed to recast an employer's proffered 

nondiscriminatory reasons or substitute his business judgment for that of the 

employer. Provided that the proffered reason is one that might motivate a 

reasonable employer, an employee must meet that reason head on and rebut 

it, and the employee cannot succeed by simply quarreling with the wisdom of 

that reason.” See Chapman v. AI Transport, 229 F.3d 1012, 1030 (11th Cir. 

2000); see also Alexander v. Fulton County, Ga., 207 F.3d 1303, 1341 

(11th Cir. 2000) (“[I]t is not the court's role to second-guess the wisdom of an 

employer's decisions as long as the decisions are not racially motivated”); 

see also Nix v. WLCY Radio/Rahall Communications, 738 F.2d 1181, 1187 

(11th Cir. 1984) (An “employer may fire an employee for a good reason, a bad 

reason, a reason based on erroneous facts, or for no reason at all, as long as 

its action is not for a discriminatory reason.”). 

98. In sum, Petitioner failed to refute the legitimate, nondiscriminatory 

reason for MarineMax’s termination of his employment and otherwise failed 

to prove his claims of discrimination. Based on the evidence, it is concluded 

that MarineMax did not violate the Florida Civil Rights Act of 1992, sections 

760.01-760.11, and is not liable to Petitioner, Robert Fowler, for 

discrimination in employment. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order dismissing Petitioner’s Charge of Discrimination and Petition for 

Relief consistent with the terms of this Recommended Order. 
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DONE AND ENTERED this 16th day of June, 2022, in Tallahassee, Leon 

County, Florida. 

S    

JAMES H. PETERSON, III 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the  

Division of Administrative Hearings 

this 16th day of June, 2022. 
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Tallahassee, Florida  32399-7020 

  

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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