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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

RONALD DAVID JONES, 

 

     Petitioner, 

 

vs. 

 

THE SCHOOL BOARD OF GADSDEN 

COUNTY, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 21-3839 

 

RECOMMENDED ORDER 

Pursuant to notice, a final hearing was conducted on February 22, 2022, 

via Zoom, before Garnett W. Chisenhall, a duly designated Administrative 

Law Judge of the Division of Administrative Hearings (“DOAH”). 

 

APPEARANCES 

For Petitioner:        Ronald David Jones, pro se 

1821 McKelvy Street 

Quincy, Florida  32351 

 

For Respondent:     William Breen Armistead, Esquire 

Coppins Monroe, P.A.  

1319 Thomaswood Drive 

Tallahassee, Florida  32308 

 

STATEMENT OF THE ISSUE 

The issue is whether the School Board of Gadsden County (hereinafter 

“School Board” or “Respondent”) violated the Florida Civil Rights Acts of 

1992, by discriminating against Ronald David Jones (hereinafter “Mr. Jones” 

or “Petitioner”).1 

                                                           
1 Unless stated otherwise, all statutory references shall be to the 2020 version of the Florida 

Statutes. 
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PRELIMINARY STATEMENT 

 On June 21, 2021, Mr. Jones filed a Complaint of Discrimination with the 

Florida Commission on Human Relations (“the Commission”). Mr. Jones’s 

Complaint of Discrimination, in its entirety, alleged the following: 

I believe I have been discriminated against 

pursuant to Chapter 760 of the Florida Civil Rights 

Act, and/or Title VII of the Federal Civil Rights Act, 

and/or the Age Discrimination in Employment Act, 

and/or the Americans with Disabilities Act as 

applicable for the following reason(s): 

 

I believe I have been discriminated against based 

on my race (Black), Sex (male), Sexual Orientation 

(straight) and age (over 40). I also believe I am 

being retaliated against for filing a Whistle Blower 

complaint and an Employment Discrimination 

Complaint with [the Commission], Federal Court, 

and Governor’s Office. They don’t hire heterosexual 

males and males over the age of 40. 

 

After the Commission issued a Notice on December 17, 2021, finding there 

was no reasonable cause to believe that an unlawful employment practice 

had occurred, Mr. Jones filed a Petition for Relief alleging for the first time 

that he had also been discriminated against based on his religion. 

The following allegations were also set forth for the first time in his Petition 

for Relief: 

I have been working within the Gadsden County 

School system since January 2008 as a substitute 

teacher [with] teaching experience. I applied for 

several Social Science Teaching position[s] at West 

Gadsden Middle School but [was] never offered an 

interview by Principal Juliette Fisher-Jackson. 

I called and asked for an interview and was told 

that she would call me back and never did. 

When she was at East Gadsden County High 

School she told me that she didn’t do the hiring, 

[and] to talk to the department chair. I went to the 

county office and was told that she was lying. 

When she was at James A. Shanks Middle School 
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she told me I could teach with a temporary 

Teacher’s Certificate! At the job fair [for] the county 

she told me all the jobs were filled! All she does is 

lie and cheat!  

 

I have been working within the Gadsden County 

School system since January 2008 as a substitute 

teacher and have teaching experience. I applied for 

several Social Science Teaching position[s] at 

Gadsden Elementary Magnet School but was never 

offered an interview by Principal Allysun Davis. 

 

I have been working within the Gadsden County 

School system since January 2008 as a substitute 

teacher and have teaching experience. I applied for 

a Social Studies teaching position at Gadsden 

County High School in August 2021. 

Between August 2021 and September 2021, I called 

and left several messages on Principal Chelsea 

Franklin’s answering machine, E-mailed her, and 

even left a message with her secretary requesting 

an interview, but she never even called me back.      

 

Mr. Jones also alleged in his Petition for Relief that he was “being retaliated 

against for filing a Whistle Blower complaint and an Employment 

Discrimination Complaint with the [Commission], Federal Court, and [the] 

Governor’s Office.”  

 

The Commission forwarded Mr. Jones’s Petition for Relief to DOAH for a 

formal administrative hearing. 

 

The final hearing was convened as scheduled on February 22, 2022. 

Mr. Jones testified on his own behalf and did not offer any exhibits into 

evidence. The School Board called Mr. Jones as its only witness. While the 

School Board did not attempt to move any exhibits into evidence, the 

undersigned granted the School Board’s request for official recognition of the 
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Recommended Orders issued in DOAH Case Nos. 10-8570, 20-4489, and 21-

1492.  

 

A one-volume transcript was filed on March 21, 2022. Both parties filed 

timely Proposed Recommended Orders that were considered in the 

preparation of this Recommended Order.  

 

FINDINGS OF FACT 

Based on the oral and documentary evidence adduced at the final hearing, 

the entire record of this proceeding, and matters subject to official 

recognition, the following Findings of Fact are made:   

Background 

1. Mr. Jones is a 63-year-old heterosexual, African American male. 

He self-identifies as a Christocian. According to Mr. Jones, Christianity is an 

offshoot of his religion. 

2. The School Board is the governing body responsible for the 

administration of public schools in Gadsden County, Florida. 

3. Petitioner has a high school diploma and a bachelor’s degree in political 

science from Florida A&M University. He has spent the last year working 

toward obtaining a master’s degree in educational leadership from the 

University of Phoenix.  

4. In the years following his graduation from Florida A&M University, 

Mr. Jones held a variety of positions with several Florida state agencies. 

He also held teaching positions in Miami, Fort Lauderdale, and Quincy, 

Florida. 

5. In March of 2007, Mr. Jones began working as a substitute teacher at 

George Monroe Elementary School (“Monroe Elementary”) in Gadsden 

County. Mr. Jones continued working as a substitute teacher at Monroe 

Elementary until the school hired him on January 14, 2008, to teach fourth 

grade. 
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6. Near the end of the 2007-2008 school year, Mr. Jones received a 

tentative assignment to teach fifth-grade at Monroe Elementary for the 2008-

2009 school year.   

7. On July 10, 2008, the School Board’s then Superintendent notified 

Mr. Jones that he would not be re-appointed for an instructional position due 

to the belief, later revealed to be mistaken, that Mr. Jones lacked the 

necessary certification to teach fifth grade.2       

8. From 2010 through the first quarter of 2020, Mr. Jones periodically 

worked as a substitute teacher for the School Board. He has not worked as a 

substitute teacher for the School Board since March or April of 2020 because 

of the coronavirus pandemic. 

9. Even though Mr. Jones applied for many permanent teaching positions 

between 2010 and 2020, the School Board never hired him.   

Findings Regarding the Allegations at Issue in the Instant Case 

10. In January of 2020, Mr. Jones applied for several social science 

teaching positions at West Gadsden Middle School. However, he was not 

offered an interview for any of those positions. 

11. As for his allegation that West Gadsden Middle School’s failure to 

interview him for any of the aforementioned positions amounted to 

discrimination, Mr. Jones’s personal observations have led him to believe 

that the School Board hires few black males or teachers of his age. When 

asked if he had any evidence to support his personal observations, Mr. Jones 

testified that the “[o]nly thing I [have] to go on is the people that they 

actually hired – the people they actually hired were mostly female. I don’t 

                                                           
2 The findings of fact in paragraphs 5 through 7 are based on findings set forth in the 

Recommended Order from Case No. 10-8570. Mr. Jones had filed a complaint with the 

Commission alleging that the 2008 termination had been based on his gender. However, 

ALJ James H. Peterson found that there was “no evidence submitted by [Mr. Jones] 

indicating that his termination was based on anything other than his failure to submit proof 

of his qualifications.” Ronald D. Jones v. Gadsden Cnty. Sch. Bd., Case No. 10-8570 (Fla. 

DOAH Jan. 19, 2011)(adopted without modification by a Final Order of Dismissal rendered 

by the School Board on April 14, 2011).    
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know if there [were] any males in it, but mostly females. And they [were] 

under 40 years of age. The people they hire. So that’s what I [have] to go on.”  

12. During the summer of 2020, Mr. Jones applied for a position teaching 

civics at Gadsden Elementary Magnet School. He was not invited to 

interview for that position. 

13. As for what evidence he has to support his allegation that Gadsden 

Elementary Magnet School’s failure to offer him an interview amounts to 

discrimination, Mr. Jones testified that he did not know who was hired to fill 

that position, but he was sure the successful applicant was under 40 years of 

age. 

14. In August of 2021, Mr. Jones unsuccessfully applied to teach social 

studies at Gadsden County High School. In support of his allegation that 

Gadsden County High School’s failure to hire him amounted to 

discrimination, Mr. Jones testified that the person hired was a black male, 

under 40, who had just graduated from college.3 

15. When he was working as a substitute teacher at Gadsden High School, 

Mr. Jones allegedly witnessed teachers allowing students to use their cell 

phones to cheat on exams. At some point after March or April of 2020, he 

filed what he characterizes as a “Whistle Blower” complaint with the 

Governor’s Office and the Commission. He implied during the final hearing 

that his failure to be hired for the openings discussed above was retaliation 

for bringing his allegation to the authorities’ attention. 

Ultimate Findings 

16. Even if it were to be determined that Mr. Jones is qualified to hold the 

teaching positions that he sought, he failed to present any specific, 

                                                           
3 When asked what evidence he has to support his allegation that he was not invited to 

interview for the positions in question due to his sexual orientation or religion, Mr. Jones 

stated the following: “The only thing to do is [to] go by what you see at the schools. Black 

males, heterosexual males [are], like far and few in between. Very few. The majority of the 

people at the school – the majority of the people that they hire are female and homosexual.” 

When asked why he believes that the majority of the School Board’s hires are females and 

homosexuals, Mr. Jones stated, “because I can see.”     
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persuasive evidence that similarly situated job applicants outside his 

protected class were treated more favorably.    

17. Mr. Jones failed to present any credible evidence of a causal relation 

between this whistleblower complaint and his failure to be hired for the 

teaching positions at issue.        

 

CONCLUSIONS OF LAW 

18. DOAH has jurisdiction over the parties and the subject matter of this 

proceeding pursuant to sections 120.569 and 120.57, Florida Statutes (2021), 

and Florida Administrative Code Rule 60Y-4.016(1). 

19. The State of Florida, under the legislative scheme contained in 

sections 760.01 through 760.11 and 509.092, Florida Statutes, known as the 

Florida Civil Rights Act of 1992, incorporates and adopts the legal principles 

and precedents established in the federal anti-discrimination laws 

specifically set forth under Title VII of the Civil Rights Act of 1964, as 

amended. 42 U.S.C. § 2000e, et seq. 

20. Section 760.10 prohibits discrimination “against any individual with 

respect to compensation, terms, conditions, or privileges of employment, 

because of such individual's race, color, religion, sex, pregnancy, national 

origin, age, handicap, or marital status.” § 760.10(1)(a), Fla. Stat.  

21. As described in the Preliminary Statement above, Mr. Jones alleged in 

his Complaint of Discrimination that he had been discriminated against and 

that the School Board was retaliating against him because he had filed a 

whistleblower complaint. However, his Petition for Relief included new 

allegations about being denied teaching positions at West Gadsden Middle 

School, Gadsden Elementary Magnet School, and Gadsden County High 

School. The new allegations in Mr. Jones’s Petition for Relief are outside the 

scope of this proceeding because they were not raised in his Complaint of 

Discrimination. See generally Egan v. Palos Cmty. Hosp., 889 F. Supp. 331, 

337 (N.D. Ill. 1995)(stating “[i]t is well established that to prevent 
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circumvention of the EEOC’s investigatory and conciliatory role, only those 

claims that are fairly encompassed within an EEOC charge can be the subject 

of a resulting lawsuit. The standard for determining whether an EEOC 

charge sufficiently encompasses the allegations of a subsequent federal 

complaint is a liberal one in order to effectuate the remedial purpose of the 

antidiscrimination statutes. The issue is simply whether the claims of 

discrimination asserted in federal court are like or reasonably related to the 

allegations of the charge and growing out of such allegations.”)(internal 

citations omitted). Nevertheless, and as explained below, even if the new 

allegations could be considered in this proceeding, Mr. Jones has failed to set 

forth a prima facie case of discrimination.4        

22. Mr. Jones alleges that he was the victim of disparate treatment. 

See Reeves v. C.H. Robinson Worldwide, Inc., 594 F.3d 798, 808 n.2 (11th Cir. 

2010)(en banc)(“We reiterate that disparate treatment under 42 U.S.C.  

§ 2000e-2(a)(1) is the proper framework under which to evaluate hostile work 

environment claims.”). The United States Supreme Court has noted that 

“[d]isparate treatment . . . is the most easily understood type of 

discrimination. The employer simply treats some people less favorably than 

others because of their race, color, religion, sex, or [other protected 

characteristic].” Int’l Bhd. of Teamsters v. U.S., 431 U.S. 324, 335 n.15 (1977). 

Liability in a disparate treatment case “depends on whether the protected  

trait actually motivated the employer’s decision.” Hazen Paper Co. v. Biggins, 

507 U.S. 604, 610 (1993). “The ultimate question in every employment 

discrimination case involving a claim of disparate treatment is whether the 

                                                           
4 Mr. Jones filed his Complaint of Discrimination with the Commission on June 21, 2021. 

As a result, his allegation that he experienced discrimination when he applied for several 

social science teaching positions at West Gadsden Middle School in January of 2020 is 

untimely. See § 760.11(1), Fla. Stat. (providing that “[a]ny person aggrieved by a violation of 

ss. 760.01-760.10 may file a complaint with the [C]omission within 365 days of the alleged 

violation ... .”). While the timeliness of Mr. Jones’s remaining allegations could also be called 

into question, the undersigned has elected to address the merits of all Mr. Jones’s 

allegations.   
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plaintiff was the victim of intentional discrimination.” Reeves v. Sanderson 

Plumbing Prods., Inc., 530 U.S. 133, 153 (2000). 

23. Discriminatory intent can be established through direct or 

circumstantial evidence. Schoenfeld v. Babbitt, 168 F.3d 1257, 1266 (11th Cir. 

1999). Direct evidence of discrimination is evidence that, if believed, 

establishes the existence of discriminatory intent behind an employment 

decision without inference or presumption. Maynard v. Bd. of Regents, 342 

F.3d 1281, 1289 (11th Cir. 2003). 

24. “[D]irect evidence is composed of only the most blatant remarks, 

whose intent could be nothing other than to discriminate on the basis of some 

impermissible factor.” Schoenfeld, 168 F.3d at 1266. 

      25. “[D]irect evidence of intent is often unavailable.” Shealy v. City of 

Albany, 89 F.3d 804, 806 (11th Cir. 1996). For this reason, those who claim to 

be victims of intentional discrimination “are permitted to establish their 

cases through inferential and circumstantial proof.” Kline v. Tenn. Valley 

Auth., 128 F.3d 337, 348 (6th Cir. 1997). 

26. Those seeking to prove discriminatory intent via circumstantial 

evidence use the shifting burden of proof pattern established in McDonnell 

Douglas Corporation v. Green, 411 U.S. 792 (1973). See Holifield v. Reno, 115 

F.3d 1555, 1562 (11th Cir. 1997). 

27. Under the shifting burden pattern developed in McDonnell Douglas:  

 

First, [Petitioner] has the burden of proving a 

prima facie case of discrimination by a 

preponderance of the evidence. Second, if 

[Petitioner] sufficiently establishes a prima facie 

case, the burden shifts to [Respondent] to 

“articulate some legitimate, nondiscriminatory 

reason” for its action. Third, if [Respondent] 

satisfies this burden, [Petitioner] has the 

opportunity to prove by a preponderance that the 

legitimate reasons asserted by [Respondent] are in 

fact mere pretext.  

 



 

10 

U.S. Dep’t of Hous. and Urban Dev. v. Blackwell, 908 F.2d 864, 870 (11th Cir. 

1990)(housing discrimination claim); accord Valenzuela v. GlobeGround N. 

Am., LLC, 18 So. 3d 17, 22 (Fla. 3d DCA 2009)(gender discrimination 

claim)(“Under the McDonnell Douglas framework, a plaintiff must first 

establish, by a preponderance of the evidence, a prima facie case of 

discrimination.”). 

28. Mr. Jones did not present statistical or direct evidence of 

discrimination. Therefore, in order to prevail in his claim against the School 

Board of Gadsden County, Mr. Jones must first establish a prima facie case 

by a preponderance of the evidence. Id.; § 120.57(1)(j), Fla. Stat. (“Findings of 

fact shall be based upon a preponderance of the evidence, except in penal or 

licensure proceedings or except as otherwise provided by statute and shall be 

based exclusively on the evidence of record and on matters officially 

recognized.”). 

29. “Demonstrating a prima facie case is not onerous; it requires only that 

the plaintiff establish facts adequate to permit an inference of 

discrimination.” Holifield, 115 F.3d at 1562; cf. Gross v. Lyons, 763 So. 2d 

276, 280 n.1 (Fla. 2000)(“A preponderance of the evidence is ‘the greater 

weight of the evidence,’ or evidence that ‘more likely than not’ tends to prove 

a certain proposition.”)(citation omitted). 

30. Mr. Jones’s discrimination claims are based on alleged, disparate 

treatment. In order to establish a prima facie case for discrimination based 

on disparate treatment, Mr. Jones must show that: (a) he belongs to a 

protected class; (b) he was subject to an adverse employment action; (c) his 

prospective employer treated similarly-situated job applicants outside his 

protected class more favorably; and (d) he was qualified to hold the positions 

at issue. Holifield, 115 F.3d at 1562. 

31. The first and second elements of a prima facie case are not at issue in 

the instant case. Even if it is assumed that Mr. Jones is qualified to hold the 

teaching positions that he sought, he failed to present any specific, 
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persuasive evidence that similarly situated job applicants outside his 

protected class were treated more favorably.    

32. As for Mr. Jones’s retaliation claim, a petitioner making such an 

allegation must show that: (a) they engaged in a statutorily protected 

expression; (b) that they suffered an adverse employment action; and 

(c) there is a causal relation between the two events. Olmsted v. Taco Bell 

Corp., 141 F.3d 1457, 1460 (11th Cir. 1998). 

33. Even if Mr. Jones satisfied the first and second criteria, he failed to 

present any credible evidence of a causal relation between the whistleblower 

complaint and his failure to be hired for the teaching positions at issue.  

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order dismissing Mr. Jones’s Petition for Relief.   

 

DONE AND ENTERED this 19th day of April, 2022, in Tallahassee, Leon 

County, Florida. 

S  

G. W. CHISENHALL 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 19th day of April, 2022. 
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Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399-7020 

 

William Breen Armistead, Esquire 

Coppins Monroe, P.A. 

1319 Thomaswood Drive 

Tallahassee, Florida  32308 

Ronald David Jones 

1821 McKelvy Street 

Quincy, Florida  32351 

 

Stanley Gorsica, General Counsel 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399-7020 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

SHAMER ROBERTSON, 

 

     Petitioner, 

 

vs. 

 

COMMUNITY HOUSING PARTNERS 

CORPORATION, COMMUNITY HOUSING 

PARTNERS OF FLORIDA, AND VICKI BURK, 

 

     Respondents. 

                                                                  / 

 

 

 

 

Case Nos. 21-3349 

                  21-3693 

 

RECOMMENDED ORDER 

On January 31, 2022, Administrative Law Judge Yolonda Y. Green of the 

Florida Division of Administrative Hearings (DOAH) conducted a duly-

noticed hearing by Zoom technology pursuant to sections 120.569 and 

120.57(1), Florida Statutes (2021). 

 

APPEARANCES 

For Petitioner:  Shamer Robertson, pro se 

      621 Northwest 2nd Street, Unit 305 

      Ocala, Florida  34475  

 

For Respondents: Christian W. Waugh, Esquire 

      Waugh Grant PLLC 

      201 East Pine Street, Suite 315 

      Orlando, Florida  32801 

 

STATEMENT OF THE ISSUES 

The issue in this consolidated matter is whether Respondents 

discriminated against Petitioner, Shamer Robertson, on the basis of a 

disability, and/or race, in violation of the Fair Housing Act (FHA), chapter 

760, part II, Florida Statutes (2020).  
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PRELIMINARY STATEMENT 

Case No. 21-3693 

On March 26, 2021, Ms. Robertson filed a housing discrimination 

complaint with the Florida Commission on Human Relations (FCHR), 

alleging that Respondents, Community Housing Partners Corporation of 

Florida, Community Housing Partners Corporation, and Vickie Burk 

(“Community Housing,” “Respondents,” or “Ms. Burk”) discriminated against 

her based upon race, in violation of the FHA. Ms. Robertson’s complaint 

regarding race alleged: 

Complainant Shamer Robertson identified herself 

as a person with a physical disability who rents a 

unit at Parkside Garden Apartment located at 621 

NW 2nd Street, Unit 305 in Ocala, FL (Marion 

County). Complainant belongs to a class of persons 

whom the Fair Housing Act (the Act) protects from 

unlawful discrimination because of disability. The 

subject property is owned by Respondent 

Community Housing Partners Corporation of 

Florida and managed by Respondent Community 

Housing Partner Corporation, through Respondent 

Vicki Burk, Property Manager.  

 

According to the Complaint, on or about 

November 19, 2020, she reported her Hispanic 

neighbors for excessive noise. Complainant alleges 

Respondent Burk completely ignored her 

complaint. Complainant alleges on December 11, 

2020, she reported the same neighbors for egging 

her vehicle. Complainant alleges Respondent Burk 

again refused to acknowledge or address her 

concern. Complainant stated she believes her 

complaints were ignored by Respondent Burk and 

she was subjected to continuous harassment based 

on race. Complainant stated both Respondent Burk 

and the neighbors she complained about are 

Hispanic. Complainant alleges Respondent Burk 

has a history of ignoring complaints against 

Hispanic tenants and allowing Hispanic tenants to 

break community rules, while holding non-Hispanic 
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tenants to strict standards. Complainant stated the 

same neighbors continue to violate community 

noise policies with no action from Respondent 

Burk. Complainant believes the Respondents are 

discriminating against her based upon race in 

violation of the Act. 

 

 On November 15, 2021, FCHR issued a “Notice of Determination of No 

Cause,” finding there was no reasonable cause to establish that Respondents 

committed a discriminatory housing practice against Ms. Robertson based on 

her race. 

 

 On November 30, 2021, Ms. Robertson filed a Petition for Relief from 

Discriminatory Housing Practice with FCHR, maintaining her allegations 

that Respondents discriminated against her based on race. FCHR 

transmitted the case to DOAH on December 8, 2021, for assignment to an 

Administrative Law Judge (“ALJ”) for a final evidentiary hearing.  

 

Case No.: 21-3349 

On May 6, 2021, Ms. Robertson filed a housing discrimination complaint 

with FCHR, alleging that in addition to discrimination based on race, 

Respondents discriminated against her based upon a disability, in violation of 

the FHA. Ms. Robertson’s complaint alleged: 

Complainant Shamer Robertson identified herself 

as a person with a physical disability who rents a 

unit at Parkside Garden Apartment located at 621 

NW 2nd Street, Unit 305 in Ocala, FL (Marion 

County). Complainant belongs to a class of persons 

whom the Fair Housing Act (the Act) protects from 

unlawful discrimination because of disability. The 

subject property is owned by Respondent 

Community Housing Partners Corporation of 

Florida and managed by Respondent Community 

Housing Partner Corporation, through Respondent 

Vickie Burk, Property Manager.  
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Complainant alleges that neighbors living in a unit 

next to her constantly smoke in their unit causing 

her to inhale second-hand smoke. Complainant 

alleges that the second-hand smoke has negatively 

impacted her health, and as a result, on 

November 24, 2020, she had to visit the emergency 

room after experiencing chest pains. According to 

the Complainant, on or about April 21, 2021, she 

issued Respondent Burk a reasonable 

accommodation request asking that she be moved 

to another unit, or for management to develop a 

smoke policy prohibiting tenants from smoking 

inside their units so residents with breathing 

conditions can enjoy their units. Additionally, 

Complainant alleges that she provided Respondent 

Burk a letter from her physician confirming that 

she has a disability that is negatively impacted by 

second-hand smoke and requesting that her living 

conditions be modified. Complainant alleges on or 

about April 23, 2021, Respondent Burk issued her 

physician a document requesting intrusive 

information regarding her disability. Complainant 

stated she believes Respondent Burk has enough 

information to reasonably accommodate her, but 

she is refusing to engage her request unless the 

additional intrusive information regarding her 

disability is provided. Complainant believes 

Respondents are discriminating against her based 

on [sic] disability in violation of the Act. 

 

 On April 22, 2021, FCHR issued an “Amended Notice of Determination of 

No Cause,” finding there was no reasonable cause to establish that 

Respondents committed a discriminatory housing practice against 

Ms. Robertson based on a disability. 

 

 On October 29, 2021, Ms. Robertson filed a Petition for Relief from 

Discriminatory Housing Practice with FCHR, maintaining her allegations 

that Respondents discriminated against her based on a disability. FCHR 

transmitted the case to DOAH on November 3, 2021, for assignment to an 

ALJ for a final evidentiary hearing.  
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21-3349 and 21-3693 

The undersigned initially scheduled Case Nos. 21-3349 and 21-3693 for a 

final hearing on January 10 and 12, 2022, respectively. On January 10, 2022, 

the undersigned, sua sponte, consolidated both cases, and granted 

Respondents’ ore tenus Motion to Continue. The consolidated cases were 

scheduled to be heard on January 12, 2022. Prior to the hearing on January 

12, 2022, Respondent filed a Motion to Continue, which the undersigned 

granted. The hearing in this matter was rescheduled for January 31, 2022.    

 

 The undersigned commenced the hearing on January 31, 2022, as 

scheduled. Petitioner testified on her own behalf and presented no other 

witnesses. Petitioner’s Composite Exhibits 1 and 2 were admitted into 

evidence over objection.1 Respondent presented the testimony of Vickie Burk 

(Parkside Gardens property manager and party) and Jerrell Lamont Smith 

(security guard at Parkside Gardens). Respondents’ Exhibits 1 through 13 

were admitted into evidence.  

 

 On March 22, 2022, the one-volume Final Hearing Transcript was filed 

with DOAH. Both parties filed Proposed Recommended Orders. The 

undersigned has considered both post-hearing submittals in preparation of 

this Recommended Order.  

 

                                                           
1 Petitioner’s exhibits were essentially her attachments to the filed Petitions. A number of 

the documents were excerpts of medical records or letters that constitute hearsay. Petitioner 

did not lay a foundation for an exception to hearsay for any of the documents. Thus, the 

undersigned may not rely upon the documents for a finding of fact. Under the Administrative 

Procedure Act, “[h]earsay evidence may be used for the purpose of supplementing or 

explaining other evidence, but it shall not be sufficient in itself to support a finding unless it 

would be admissible over objection in civil actions.” § 120.57(1)(c), Fla. Stat. Consequently, 

the undersigned makes no findings of fact based solely on the medical records and letters 

produced by Petitioner. 
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 Unless otherwise indicated, all statutory references are to the 2020 

codification of the Florida Statutes, which were in effect at the time of the 

alleged discriminatory acts. 

 

FINDINGS OF FACT 

Based on the oral and documentary evidence offered at the final hearing 

and the entire record of this proceeding, the following Findings of Fact are 

made: 

1. This matter involves two complaints of discrimination Petitioner filed 

against Respondents alleging housing discrimination. Petitioner was a 

resident at Parkside Gardens Apartments (“Parkside Gardens”) rental 

community, located in Ocala, Florida, from 2016 to the present. The incidents 

at issue in this matter occurred in connection with Petitioner’s tenancy at 

Parkside Gardens.  

2. At all times material to this matter, Parkside Gardens was owned by 

Community Housing Partners Corporation of Florida, a Virginia corporation. 

The complex has 144 units. Ms. Burk is the property manager for Parkside 

Gardens. Ms. Burk identifies as a Hispanic woman. 

3. Petitioner identifies as an African American woman. She testified that 

she suffers from a non-visible disability. She expressed that her disability is 

hypertension, and she produced emergency room patient records indicating a 

prior medical history of hypertension.  

4. On July 27, 2016, Petitioner moved into Unit 305, pursuant to a one-

year lease agreement with Parkside Gardens from July 27, 2016, through 

June 30, 2017. The lease renewed annually thereafter. 

5. The lease Petitioner signed is the standard lease agreement that 

Parkside Gardens uses for all tenants.   

6. The lease includes a provision regarding reasonable accommodations in 

paragraph 12, which provides, in pertinent part: 
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The Landlord agrees to provide reasonable 

accommodation to an otherwise eligible tenant's 

disability, including making changes to rules, 

policies, or procedures, and making and paying for 

structural alterations to a unit or common areas. 

The Landlord is not required to provide 

accommodations that constitute a fundamental 

alteration to the Landlord's program or which 

would pose a substantial financial and 

administrative hardship. See the regulations at 24 

CFR Part 8.  

 

 7. The lease in paragraph 21 also prohibits discrimination as follows: 

 

The Landlord agrees not to discriminate based 

upon race, color, religion, creed, National origin, 

sex, age, familial status, and disability. 

 

 8. The lease agreement did not include a policy prohibiting smoking inside 

the apartment units. Overall, Parkside Gardens was not a non-smoking 

apartment complex. 

9. Petitioner alleges Respondents engaged in discriminatory housing 

practices on the basis of disability and race. Specifically, she alleged the 

following: a.) Petitioner alleges that her neighbors living in a unit next to her 

smoke in their apartment causing her to inhale second-hand smoke. 

Petitioner also alleged that the second-hand smoke negatively impacted her 

health; and b.) Petitioner alleges the property manager refused to help her 

when her neighbor’s guest threw an egg on her car, and when she complained 

of loud noise. 

10. On November 24, 2020, Petitioner went to the hospital with 

complaints of headaches, chest pain, and discomfort with her eyes and throat.  

11. The police investigated the egg throwing incident and they never 

identified the person who threw an egg on Petitioner’s car. At best, a video 

identified a person exiting Unit 306 near the time the egg throwing incident 

happened. The identity of the person was never confirmed. The police, on 

their own initiative, closed the investigation because there was no damage to 



8 

Petitioner’s car. Ms. Burk testified that she did not investigate further as the 

police had closed their case. 

12. In addition to her complaint about the egg throwing incident, 

Ms. Robertson made numerous noise complaints, including complaints of 

noise coming from her neighbor residing in Unit 306. Ms. Burk testified that 

the occupants of Unit 306 include a deaf child who lives there, and the 

television is louder at times so she can hear it. The occupants of Unit 306 

were Hispanic. 

13. To address Petitioner’s noise complaints, Ms. Burke sent a letter to all 

residents in the same building where Petitioner lived, which stated as 

follows: 

August 26, 2020 

 

Residential Buildings 200/300 

 

Dear Residents, 

 

First and foremost, thank you for being a valued 

resident with us at Parkside Garden Apartments. 

We want to let you know that our office received 

complaints regarding a disturbance at or near your 

building. It was described as loud, disruptive music 

being played in the parking lot and in various 

apartments. In addition, persons gathering and 

playing ball in the breezeway areas make it 

difficult for residents to enter/exit their apartment 

home. 

 

We want everyone to be able to enjoy living at 

Parkside Gardens and ask that you be mindful of 

the noise being generated in your apartment and 

surrounding areas and to keep all entrances and 

walkways clear. Unfortunately, should we continue 

to receive complaints of this nature we will have to 

follow up with a stronger course of action.  

 

If you have any questions regarding this letter, 

please contact the leasing office. Thank you in 

advance for your prompt attention to this matter. 
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Sincerely, 

 

Vickie Burk 

Property Manager 

Parkside Gardens 

 

 14. Petitioner contends that her complaints went unanswered because she 

was not Hispanic. However, she did not offer a comparator with similar 

circumstances that was treated more favorably than her, i.e., a person from a 

different class whose car was egged, and whose complaints went unanswered 

that was treated more favorably than Petitioner. 

 15. Regarding Petitioner’s complaint of discrimination based on a 

disability, Petitioner complained that the resident in Unit 301 smoked, and 

the smoke often traveled through the air vent into her apartment. Petitioner 

believes that the smoke causes her to experience chest pains and headaches. 

The resident in Unit 301 did not testify at the hearing. However, Ms. Burk 

recalled that the resident of Unit 301 primarily smoked outside his 

apartment, which is permitted. 

 16. Ms. Robertson ultimately requested a reasonable accommodation 

concerning the impact the smoking had on her blood pressure. Parkside 

Gardens maintains a process for requesting a reasonable accommodation for 

a disability. The process included requesting that the resident’s physician 

provide supporting documentation for the disability. Initially, Petitioner’s 

physician did not provide a response. Petitioner acknowledged that she 

refused to complete the release form for her doctor to provide the information 

directly to Parkside Gardens as she believed it was unnecessarily intrusive.  

 17. Petitioner later submitted a letter2 from her doctor, Dr. Kubra Melek  

Tuna, M.D., which indicated that, “[petitioner] has chronic conditions, second 

hand exposure of smoking may worsen her chronic conditions and should be 

                                                           
2 Petitioner received a second detailed letter from her doctor. However, she never provided it 

to Respondents. Petitioner also provided a prescription for hypertension medication that she 

contends is related to inhaling second hand smoke. However, there was not competent 

substantial evidence offered to prove the basis for the medication. 
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avoided. Please address her living conditions as not being exposed to 

smoking.” The letter made no express mention of hypertension. 

 18. Regarding Petitioner’s reasonable accommodation requests, she 

requested that Respondents move the tenant in Unit 301 to a different unit, 

or change the policy such that the building would be non-smoking.  

 19. Parkside Gardens permitted smoking in apartment units, and thus, 

there was no guarantee that the accommodation would resolve Petitioner’s 

concerns. According to Respondents, given that the complex is regulated by 

the federal government, the accommodation to change to a non-smoking 

policy would involve a complex administrative process that would pose a 

substantial administrative hardship.  

Ultimate Findings of Fact 

 20. The evidence demonstrates that Petitioner established that she suffers 

from hypertension, but fell short of producing admissible evidence that her 

hypertension is causally related to exposure to second hand smoke or that 

hypertension is considered a disability within the meaning of the FHA. 

 21. Petitioner established that Respondents did not consider Petitioner’s 

reasonable accommodation request, and thus, engaged in housing 

discrimination on basis of her disability. 

 

CONCLUSIONS OF LAW 

22. DOAH has jurisdiction over the subject matter, and the parties to, this 

proceeding, in accordance with sections 120.569, 120.57(1), and 760.35(3)(b), 

Florida Statutes. 

23. Petitioner asserts that Respondents discriminated against her in 

violation of the FHA. Specifically, she alleges that Respondents discriminated 

against her based on a disability by refusing to approve her request for a 

reasonable accommodation; and based on her race, by failing to remedy her 

complaints. 
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24. Florida’s Fair Housing Act, sections 760.20 through 760.37, makes it 

unlawful to discriminate against persons in matters incidental to a dwelling 

on the basis of a person’s race or disability. Section 760.23 provides, in 

pertinent part:  

(2) It is unlawful to discriminate against any 

person in the terms, conditions, or privileges of sale 

or rental of a dwelling, or in the provision of 

services or facilities in connection therewith, 

because of race, color, national origin, sex, 

handicap, familial status or religion.  

 

* * * 

 

(7) It is unlawful to discriminate in the sale or 

rental of, or to otherwise make unavailable or deny, 

a dwelling to any buyer or renter because of a 

disability of:  

 

(a) That buyer or renter; …  

 

* * * 

 

(8) It is unlawful to discriminate against any 

person in the terms, conditions, or privileges of sale 

or rental of a dwelling, or in the provision of 

services or facilities in connection with such 

dwelling, because of a disability of:  

 

(a) That buyer or renter; …  

 

* * * 

 

(9) For purposes of subsections (7) and (8), 

discrimination includes: 

 

* * * 

 

(b) A refusal to make reasonable accommodations 

in rules, policies, practices, or services, when such 

accommodations may be necessary to afford such 
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person equal opportunity to use and enjoy a  

dwelling. 

 

 25. The FHA is patterned after the Federal Fair Housing Act found in 

42 U.S.C. § 3601, et seq. Discrimination covered under the FHA is the same 

discrimination prohibited under the Federal Fair Housing Act. Savanna 

Club Worship Serv. v. Savanna Club Homeowners Ass’n, 456 F. Supp. 2d 

1223, 1224 n.1 (S.D. Fla. 2005); see also Loren v. Sasser, 309 F.3d 1296, 

1300 n.9 (11th Cir. 2002); and Bhogaita v. Altamonte Heights Condo. Ass’n, 

765 F.3d 1277, 1285 (11th Cir. 2014)(“The [Federal Fair Housing Act] and 

the Florida Fair Housing Act are substantively identical, and therefore the 

same legal analysis applies to each.”). Accordingly, federal case law involving 

housing discrimination is instructive in applying and interpreting the FHA. 

Dornbach v. Holley, 854 So. 2d 211, 213 (Fla. 2d DCA 2002). 

 26. Regarding the subject matter of Petitioner’s claim, the statutory 

language in section 760.23 is similar to that found in its federal counterpart 

in 42 U.S.C. § 3604(f). When “a Florida statute is modeled after a federal law 

on the same subject, the Florida statute will take on the same constructions 

as placed on its federal prototype.” Brand v. Fla. Power Corp., 633 So. 2d 

504, 509 (Fla. 1st DCA 1994); see also Dornbach, 854 So. 2d at 213; Milsap v. 

Cornerstone Residential Mgmt., 2010 U.S. Dist. LEXIS 8031 (S.D. Fla. 2010); 

and Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991). 

 27. To establish a claim under the FHA, the burden of proof is on the 

complainant. § 760.34(5), Fla. Stat.; see also Sec'y, U.S. Dep't of Hous. & 

Urban Dev. ex rel. Herron v. Blackwell, 908 F.2d 864, 870 (11th Cir. 1990); 

and Dep't of Banking & Fin., Div. of Sec. & Investor Prot. v. Osborne Stern & 

Co., 670 So. 2d 932, 935 (Fla. 1996)(“The general rule is that a party 

asserting the affirmative of an issue has the burden of presenting evidence 

as to that issue.”).  

 28. The preponderance of the evidence standard is applicable to this 

matter. § 120.57(1)(j), Fla. Stat. 
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29. Discrimination may be proven through direct, statistical, or 

circumstantial evidence. Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 

17, 22 (Fla. 3d DCA 2009). Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent behind the decision without any 

inference or presumption. Denney v. City of Albany, 247 F.3d 1172, 1182 

(11th Cir. 2001); see also Holifield v. Reno, 115 F.3d 1555, 1561 

(11th Cir. 1997). Courts have held that “‘only the most blatant remarks, 

whose intent could be nothing other than to discriminate ...’ will constitute 

direct evidence of discrimination.” Damon v. Fleming Supermarkets of Fla., 

Inc., 196 F.3d 1354, 1358-59 (11th Cir. 1999). In contrast, “[e]vidence that 

only suggests discrimination, or that is subject to more than one 

interpretation does not constitute direct evidence.” Saweress v. Ivey, 

354 F. Supp. 3d 1288, 1301 (M.D. Fla. 2019). 

30. Petitioner presented no direct evidence of housing discrimination by 

Respondents. In other words, Petitioner did not present evidence that 

Respondents intentionally refused to consider her complaints due to her race, 

or that they refused to approve her request for a reasonable accommodation 

based on her disability. 

31. Where there is no direct evidence of discrimination, fair housing cases 

are analyzed under the three-part, burden-shifting framework set forth in 

McDonnell Douglas Corporation v. Green, 411 U.S. 792 (1973), and Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248 (1981). See 

Blackwell, 908 F.2d at 870; and Savanna Club, 456 F. Supp. 2d at 1231-32. 

Under this three-part test, Petitioner has the initial burden of establishing, 

by a preponderance of the evidence, a prima facie case of unlawful 

discrimination. McDonnell Douglas, 411 U.S. at 802; Burke-Fowler v. Orange 

Cnty., 447 F.3d 1319, 1323 (11th Cir. 2006); and Valenzuela, 18 So. 3d at 22.  

32. Next, if Petitioner sufficiently establishes a prima facie case, the 

burden shifts to Respondents to articulate a legitimate, nondiscriminatory 

reason for its action. Finally, if Respondents satisfied this burden, Petitioner 
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has the opportunity to prove that the Respondents’ reason is mere “pretext.” 

Blackwell, 908 F.2d at 870; Palm Partners, LLC v. City of Oakland Park, 102 

F. Supp. 3d 1334, 1344 (S.D. Fla. 2015). 

 33. Petitioner’s complaints under the FHA are based on a claim that 

Respondents refused to address her complaints due to race, and refused to 

grant her request for a reasonable accommodation based on her disability.  

Race Discrimination 

 34. Petitioner alleged Respondents discriminated against her by treating 

her differently based on her race when they failed to address her complaints. 

 35. To establish a prima facie case for disparate treatment, Petitioner 

must show that she: (a) is a member of a protected class; (b) that she 

requested services be performed on terms comparable to others living in the 

community; and (c) that, based on her race, she was denied provision of 

services that were available to other tenants. See Miller v. Richman Prop. 

Servs., Laurel Oaks Apts., Case No. 12-3237 (Fla. DOAH Dec. 27, 2012; Fla. 

FCHR Mar. 11, 2013)(setting forth the elements of a prima facie disparate 

treatment claim based on race).  

 36. Petitioner established that she is a member of a protected class as an 

African American woman, and she established that she requested that her 

complaints be resolved. 

 37. Ms. Burk, however, wrote a letter to all tenants of Parkside Gardens 

advising residents of the complaints, and directing them to be aware of noise 

coming from their units, and to keep all entrances and walkways clear for 

others to use. The letter also warned that there would be stronger action if 

the management continued to receive complaints. Thus, there is evidence 

that Respondents addressed her noise complaints. As for the complaint 

pertaining to the egg throwing incident, the complex did not investigate 

further after the police determined there was no damage to the car.  

 38. Petitioner has failed to present a prima facie case for disparate 

treatment, as there was not competent substantial evidence to prove that she 
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requested services that were not performed on terms comparable to those 

received by other residents, and there was no persuasive evidence that 

Respondent was treated less favorably than other residents based on her 

race. 

Disability Discrimination 

 39. Petitioner also alleges that Respondents unlawfully discriminated 

against her based on her disability of hypertension or high blood pressure. 

40. The FHA prohibits discriminating against a person on the basis of a 

“handicap,” or disability, by refusing to make reasonable accommodations 

when necessary, to afford the person equal opportunity to use and enjoy a 

dwelling. Bhogaita, 765 F.3d at 1285; § 760.23(9)(b), Fla. Stat. 

 41. Section 760.27 provides, in pertinent part:  

 

(2) REASONABLE ACCOMMODATION 

REQUESTS.—To the extent required by federal 

law, rule, or regulation, it is unlawful to 

discriminate in the provision of housing to a person 

with a disability or disability-related need for, and 

who has or at any time obtains, an emotional 

support animal. A person with a disability or a 

disability-related need must, upon the person’s 

request and approval by a housing provider, be 

allowed to keep such animal in his or her dwelling 

as a reasonable accommodation in housing, and 

such person may not be required to pay extra 

compensation for such animal. Unless otherwise 

prohibited by federal law, rule, or regulation, a 

housing provider may: 

 

* * * 

 

(b) If a person’s disability is not readily apparent, 

request reliable information that reasonably 

supports that the person has a disability. 

Supporting information may include: 

 

1. A determination of disability from any federal, 

state, or local government agency. 
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2. Receipt of disability benefits or services from any 

federal, state, or local government agency. 

 

3. Proof of eligibility for housing assistance or a 

housing voucher received because of a disability. 

 

4. Information from a health care practitioner, as 

defined in s. 456.001; a telehealth provider, as 

defined in s. 456.47; or any other similarly licensed 

or certified practitioner or provider in good 

standing with his or her profession’s regulatory 

body in another state but only if such out-of-state 

practitioner has provided in-person care or services 

to the tenant on at least one occasion. Such 

information is reliable if the practitioner or 

provider has personal knowledge of the person’s 

disability and is acting within the scope of his or 

her practice to provide the supporting information. 

 

5. Information from any other source that the 

housing provider reasonably determines to be 

reliable in accordance with the federal Fair 

Housing Act and s. 504 of the Rehabilitation Act of 

1973. 

  

 42. To establish a prima facie case of housing discrimination, Petitioner 

must prove that:  

(1) a person residing in their dwelling is “disabled" 

within the meaning of the FHA;  

 

(2) they requested a modification of their premises;  

 

(3) the requested modification is both reasonable 

and necessary to afford Petitioner the full 

enjoyment of the premises; and  

 

(4) the Association refused to make the requested 

modification.  

 

http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0400-0499/0456/Sections/0456.001.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0400-0499/0456/Sections/0456.47.html
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See Johnson v. Jennings, 772 Fed. Appx. 822, 825 (11th Cir. 2019); Sackman 

v. Balfour Beatty Cmty’s, LLC, CV 113-066, 2014 WL 4415938, at *5 (S.D. 

Ga. Sept. 8, 2014); and Bhogaita, 765 F.3d at 1285. 

 43. “Reasonable" is interpreted to mean that the accommodation will not 

require "a fundamental alteration in the nature of a program” or impose 

"undue financial and administrative burdens.” Schaw v. Habitat for Human. 

of Citrus Cnty, Inc., 938 F.3d 1259, 1265 (11th Cir. 2019), and Sabal Palm 

Condo. of Pine Island Ridge Ass’n, Inc. v. Fischer, 6 F. Supp. 3d 1272, 1281 

(S.D. Fla. 2014). 

 44. If Petitioner’s request is facially reasonable, the burden shifts to 

Respondents, who must prove that the modification would nonetheless 

impose an “undue burden” or result in a “fundamental alteration” of its 

program. An accommodation requires a “fundamental alteration” if it would 

“eliminate an ‘essential’ aspect of the relevant activity.” Schaw, 938 F.3d at 

1266. 

 45. In the instant case, Petitioner has been diagnosed with hypertension.  

 46. Petitioner established that she made a request for a reasonable 

accommodation when she submitted her application and supporting 

documentation to Respondents. 

 47. To the extent blood pressure is considered a disability, it is not readily 

apparent. Thus, Respondent was entitled to request reliable information that 

reasonably supports petitioner’s contention that she has a disability. Here, 

the letter from Dr. Tuna provided to Respondents with the request for 

reasonable accommodation did not include reliable information to identify 

Petitioner’s condition, or demonstrate a nexus between Petitioner’s condition 

and the need for an accommodation. Dr. Tuna made a vague representation 

to chronic conditions that may be impacted by exposure to second-hand 

smoke. For Petitioner to meet her burden, the physician’s opinions should 

more directly link the requested accommodation and Petitioner’s disability, 
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other than simply stating vague representations that Petitioner had a chronic 

condition and could benefit from different living arrangements.  

 48. The next question is whether Petitioner’s request for the resident in 

Unit 301 to move or change the policy to non-smoking in the units is a 

reasonable accommodation under the FHA.   

 49. Petitioner failed to present a prima facie case. Even if it were assumed 

that Petitioner satisfied the first two elements of a prima facie case, there 

was no persuasive evidence that the request was reasonable. Respondents 

established that it would be an administrative hardship for them to change 

the complex policy to non-smoking for a significant number of residents. 

50. Based on the foregoing, Petitioner failed to establish that Respondents’ 

actions were influenced by the Petitioner’s race or her disability. In short, 

there was no persuasive evidence indicating that residents of a different race, 

Hispanic or otherwise, or with no disabilities, received more favorable 

treatment from Respondents. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations issue a 

final order dismissing Shamer Robertson’s Petition for Relief in Case  

Nos. 21-3349 and 21-3693. 

 

DONE AND ENTERED this 21st day of April, 2022, in Tallahassee, Leon 

County, Florida. 

S  

YOLONDA Y. GREEN 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 21st day of April, 2022. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations  

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

 

Christian W. Waugh, Esquire 

Waugh Grant PLLC 

201 East Pine Street, Suite 315 

Orlando, Florida  32801 

Shamer Robertson 

621 Northwest 2nd Street, Unit 305 

Ocala, Florida  34475 

 

Stanley Gorsica, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

SHAMER ROBERTSON, 

 

     Petitioner, 

 

vs. 

 

COMMUNITY HOUSING PARTNERS 

CORPORATION, COMMUNITY HOUSING 

PARTNERS OF FLORIDA, AND VICKI BURK, 

 

     Respondents. 

                                                                  / 

 

 

 

 

Case Nos. 21-3349 

                  21-3693 

 

RECOMMENDED ORDER 

On January 31, 2022, Administrative Law Judge Yolonda Y. Green of the 

Florida Division of Administrative Hearings (DOAH) conducted a duly-

noticed hearing by Zoom technology pursuant to sections 120.569 and 

120.57(1), Florida Statutes (2021). 

 

APPEARANCES 

For Petitioner:  Shamer Robertson, pro se 

      621 Northwest 2nd Street, Unit 305 

      Ocala, Florida  34475  

 

For Respondents: Christian W. Waugh, Esquire 

      Waugh Grant PLLC 

      201 East Pine Street, Suite 315 

      Orlando, Florida  32801 

 

STATEMENT OF THE ISSUES 

The issue in this consolidated matter is whether Respondents 

discriminated against Petitioner, Shamer Robertson, on the basis of a 

disability, and/or race, in violation of the Fair Housing Act (FHA), chapter 

760, part II, Florida Statutes (2020).  
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PRELIMINARY STATEMENT 

Case No. 21-3693 

On March 26, 2021, Ms. Robertson filed a housing discrimination 

complaint with the Florida Commission on Human Relations (FCHR), 

alleging that Respondents, Community Housing Partners Corporation of 

Florida, Community Housing Partners Corporation, and Vickie Burk 

(“Community Housing,” “Respondents,” or “Ms. Burk”) discriminated against 

her based upon race, in violation of the FHA. Ms. Robertson’s complaint 

regarding race alleged: 

Complainant Shamer Robertson identified herself 

as a person with a physical disability who rents a 

unit at Parkside Garden Apartment located at 621 

NW 2nd Street, Unit 305 in Ocala, FL (Marion 

County). Complainant belongs to a class of persons 

whom the Fair Housing Act (the Act) protects from 

unlawful discrimination because of disability. The 

subject property is owned by Respondent 

Community Housing Partners Corporation of 

Florida and managed by Respondent Community 

Housing Partner Corporation, through Respondent 

Vicki Burk, Property Manager.  

 

According to the Complaint, on or about 

November 19, 2020, she reported her Hispanic 

neighbors for excessive noise. Complainant alleges 

Respondent Burk completely ignored her 

complaint. Complainant alleges on December 11, 

2020, she reported the same neighbors for egging 

her vehicle. Complainant alleges Respondent Burk 

again refused to acknowledge or address her 

concern. Complainant stated she believes her 

complaints were ignored by Respondent Burk and 

she was subjected to continuous harassment based 

on race. Complainant stated both Respondent Burk 

and the neighbors she complained about are 

Hispanic. Complainant alleges Respondent Burk 

has a history of ignoring complaints against 

Hispanic tenants and allowing Hispanic tenants to 

break community rules, while holding non-Hispanic 



3 

tenants to strict standards. Complainant stated the 

same neighbors continue to violate community 

noise policies with no action from Respondent 

Burk. Complainant believes the Respondents are 

discriminating against her based upon race in 

violation of the Act. 

 

 On November 15, 2021, FCHR issued a “Notice of Determination of No 

Cause,” finding there was no reasonable cause to establish that Respondents 

committed a discriminatory housing practice against Ms. Robertson based on 

her race. 

 

 On November 30, 2021, Ms. Robertson filed a Petition for Relief from 

Discriminatory Housing Practice with FCHR, maintaining her allegations 

that Respondents discriminated against her based on race. FCHR 

transmitted the case to DOAH on December 8, 2021, for assignment to an 

Administrative Law Judge (“ALJ”) for a final evidentiary hearing.  

 

Case No.: 21-3349 

On May 6, 2021, Ms. Robertson filed a housing discrimination complaint 

with FCHR, alleging that in addition to discrimination based on race, 

Respondents discriminated against her based upon a disability, in violation of 

the FHA. Ms. Robertson’s complaint alleged: 

Complainant Shamer Robertson identified herself 

as a person with a physical disability who rents a 

unit at Parkside Garden Apartment located at 621 

NW 2nd Street, Unit 305 in Ocala, FL (Marion 

County). Complainant belongs to a class of persons 

whom the Fair Housing Act (the Act) protects from 

unlawful discrimination because of disability. The 

subject property is owned by Respondent 

Community Housing Partners Corporation of 

Florida and managed by Respondent Community 

Housing Partner Corporation, through Respondent 

Vickie Burk, Property Manager.  
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Complainant alleges that neighbors living in a unit 

next to her constantly smoke in their unit causing 

her to inhale second-hand smoke. Complainant 

alleges that the second-hand smoke has negatively 

impacted her health, and as a result, on 

November 24, 2020, she had to visit the emergency 

room after experiencing chest pains. According to 

the Complainant, on or about April 21, 2021, she 

issued Respondent Burk a reasonable 

accommodation request asking that she be moved 

to another unit, or for management to develop a 

smoke policy prohibiting tenants from smoking 

inside their units so residents with breathing 

conditions can enjoy their units. Additionally, 

Complainant alleges that she provided Respondent 

Burk a letter from her physician confirming that 

she has a disability that is negatively impacted by 

second-hand smoke and requesting that her living 

conditions be modified. Complainant alleges on or 

about April 23, 2021, Respondent Burk issued her 

physician a document requesting intrusive 

information regarding her disability. Complainant 

stated she believes Respondent Burk has enough 

information to reasonably accommodate her, but 

she is refusing to engage her request unless the 

additional intrusive information regarding her 

disability is provided. Complainant believes 

Respondents are discriminating against her based 

on [sic] disability in violation of the Act. 

 

 On April 22, 2021, FCHR issued an “Amended Notice of Determination of 

No Cause,” finding there was no reasonable cause to establish that 

Respondents committed a discriminatory housing practice against 

Ms. Robertson based on a disability. 

 

 On October 29, 2021, Ms. Robertson filed a Petition for Relief from 

Discriminatory Housing Practice with FCHR, maintaining her allegations 

that Respondents discriminated against her based on a disability. FCHR 

transmitted the case to DOAH on November 3, 2021, for assignment to an 

ALJ for a final evidentiary hearing.  
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21-3349 and 21-3693 

The undersigned initially scheduled Case Nos. 21-3349 and 21-3693 for a 

final hearing on January 10 and 12, 2022, respectively. On January 10, 2022, 

the undersigned, sua sponte, consolidated both cases, and granted 

Respondents’ ore tenus Motion to Continue. The consolidated cases were 

scheduled to be heard on January 12, 2022. Prior to the hearing on January 

12, 2022, Respondent filed a Motion to Continue, which the undersigned 

granted. The hearing in this matter was rescheduled for January 31, 2022.    

 

 The undersigned commenced the hearing on January 31, 2022, as 

scheduled. Petitioner testified on her own behalf and presented no other 

witnesses. Petitioner’s Composite Exhibits 1 and 2 were admitted into 

evidence over objection.1 Respondent presented the testimony of Vickie Burk 

(Parkside Gardens property manager and party) and Jerrell Lamont Smith 

(security guard at Parkside Gardens). Respondents’ Exhibits 1 through 13 

were admitted into evidence.  

 

 On March 22, 2022, the one-volume Final Hearing Transcript was filed 

with DOAH. Both parties filed Proposed Recommended Orders. The 

undersigned has considered both post-hearing submittals in preparation of 

this Recommended Order.  

 

                                                           
1 Petitioner’s exhibits were essentially her attachments to the filed Petitions. A number of 

the documents were excerpts of medical records or letters that constitute hearsay. Petitioner 

did not lay a foundation for an exception to hearsay for any of the documents. Thus, the 

undersigned may not rely upon the documents for a finding of fact. Under the Administrative 

Procedure Act, “[h]earsay evidence may be used for the purpose of supplementing or 

explaining other evidence, but it shall not be sufficient in itself to support a finding unless it 

would be admissible over objection in civil actions.” § 120.57(1)(c), Fla. Stat. Consequently, 

the undersigned makes no findings of fact based solely on the medical records and letters 

produced by Petitioner. 
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 Unless otherwise indicated, all statutory references are to the 2020 

codification of the Florida Statutes, which were in effect at the time of the 

alleged discriminatory acts. 

 

FINDINGS OF FACT 

Based on the oral and documentary evidence offered at the final hearing 

and the entire record of this proceeding, the following Findings of Fact are 

made: 

1. This matter involves two complaints of discrimination Petitioner filed 

against Respondents alleging housing discrimination. Petitioner was a 

resident at Parkside Gardens Apartments (“Parkside Gardens”) rental 

community, located in Ocala, Florida, from 2016 to the present. The incidents 

at issue in this matter occurred in connection with Petitioner’s tenancy at 

Parkside Gardens.  

2. At all times material to this matter, Parkside Gardens was owned by 

Community Housing Partners Corporation of Florida, a Virginia corporation. 

The complex has 144 units. Ms. Burk is the property manager for Parkside 

Gardens. Ms. Burk identifies as a Hispanic woman. 

3. Petitioner identifies as an African American woman. She testified that 

she suffers from a non-visible disability. She expressed that her disability is 

hypertension, and she produced emergency room patient records indicating a 

prior medical history of hypertension.  

4. On July 27, 2016, Petitioner moved into Unit 305, pursuant to a one-

year lease agreement with Parkside Gardens from July 27, 2016, through 

June 30, 2017. The lease renewed annually thereafter. 

5. The lease Petitioner signed is the standard lease agreement that 

Parkside Gardens uses for all tenants.   

6. The lease includes a provision regarding reasonable accommodations in 

paragraph 12, which provides, in pertinent part: 
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The Landlord agrees to provide reasonable 

accommodation to an otherwise eligible tenant's 

disability, including making changes to rules, 

policies, or procedures, and making and paying for 

structural alterations to a unit or common areas. 

The Landlord is not required to provide 

accommodations that constitute a fundamental 

alteration to the Landlord's program or which 

would pose a substantial financial and 

administrative hardship. See the regulations at 24 

CFR Part 8.  

 

 7. The lease in paragraph 21 also prohibits discrimination as follows: 

 

The Landlord agrees not to discriminate based 

upon race, color, religion, creed, National origin, 

sex, age, familial status, and disability. 

 

 8. The lease agreement did not include a policy prohibiting smoking inside 

the apartment units. Overall, Parkside Gardens was not a non-smoking 

apartment complex. 

9. Petitioner alleges Respondents engaged in discriminatory housing 

practices on the basis of disability and race. Specifically, she alleged the 

following: a.) Petitioner alleges that her neighbors living in a unit next to her 

smoke in their apartment causing her to inhale second-hand smoke. 

Petitioner also alleged that the second-hand smoke negatively impacted her 

health; and b.) Petitioner alleges the property manager refused to help her 

when her neighbor’s guest threw an egg on her car, and when she complained 

of loud noise. 

10. On November 24, 2020, Petitioner went to the hospital with 

complaints of headaches, chest pain, and discomfort with her eyes and throat.  

11. The police investigated the egg throwing incident and they never 

identified the person who threw an egg on Petitioner’s car. At best, a video 

identified a person exiting Unit 306 near the time the egg throwing incident 

happened. The identity of the person was never confirmed. The police, on 

their own initiative, closed the investigation because there was no damage to 
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Petitioner’s car. Ms. Burk testified that she did not investigate further as the 

police had closed their case. 

12. In addition to her complaint about the egg throwing incident, 

Ms. Robertson made numerous noise complaints, including complaints of 

noise coming from her neighbor residing in Unit 306. Ms. Burk testified that 

the occupants of Unit 306 include a deaf child who lives there, and the 

television is louder at times so she can hear it. The occupants of Unit 306 

were Hispanic. 

13. To address Petitioner’s noise complaints, Ms. Burke sent a letter to all 

residents in the same building where Petitioner lived, which stated as 

follows: 

August 26, 2020 

 

Residential Buildings 200/300 

 

Dear Residents, 

 

First and foremost, thank you for being a valued 

resident with us at Parkside Garden Apartments. 

We want to let you know that our office received 

complaints regarding a disturbance at or near your 

building. It was described as loud, disruptive music 

being played in the parking lot and in various 

apartments. In addition, persons gathering and 

playing ball in the breezeway areas make it 

difficult for residents to enter/exit their apartment 

home. 

 

We want everyone to be able to enjoy living at 

Parkside Gardens and ask that you be mindful of 

the noise being generated in your apartment and 

surrounding areas and to keep all entrances and 

walkways clear. Unfortunately, should we continue 

to receive complaints of this nature we will have to 

follow up with a stronger course of action.  

 

If you have any questions regarding this letter, 

please contact the leasing office. Thank you in 

advance for your prompt attention to this matter. 
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Sincerely, 

 

Vickie Burk 

Property Manager 

Parkside Gardens 

 

 14. Petitioner contends that her complaints went unanswered because she 

was not Hispanic. However, she did not offer a comparator with similar 

circumstances that was treated more favorably than her, i.e., a person from a 

different class whose car was egged, and whose complaints went unanswered 

that was treated more favorably than Petitioner. 

 15. Regarding Petitioner’s complaint of discrimination based on a 

disability, Petitioner complained that the resident in Unit 301 smoked, and 

the smoke often traveled through the air vent into her apartment. Petitioner 

believes that the smoke causes her to experience chest pains and headaches. 

The resident in Unit 301 did not testify at the hearing. However, Ms. Burk 

recalled that the resident of Unit 301 primarily smoked outside his 

apartment, which is permitted. 

 16. Ms. Robertson ultimately requested a reasonable accommodation 

concerning the impact the smoking had on her blood pressure. Parkside 

Gardens maintains a process for requesting a reasonable accommodation for 

a disability. The process included requesting that the resident’s physician 

provide supporting documentation for the disability. Initially, Petitioner’s 

physician did not provide a response. Petitioner acknowledged that she 

refused to complete the release form for her doctor to provide the information 

directly to Parkside Gardens as she believed it was unnecessarily intrusive.  

 17. Petitioner later submitted a letter2 from her doctor, Dr. Kubra Melek  

Tuna, M.D., which indicated that, “[petitioner] has chronic conditions, second 

hand exposure of smoking may worsen her chronic conditions and should be 

                                                           
2 Petitioner received a second detailed letter from her doctor. However, she never provided it 

to Respondents. Petitioner also provided a prescription for hypertension medication that she 

contends is related to inhaling second hand smoke. However, there was not competent 

substantial evidence offered to prove the basis for the medication. 
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avoided. Please address her living conditions as not being exposed to 

smoking.” The letter made no express mention of hypertension. 

 18. Regarding Petitioner’s reasonable accommodation requests, she 

requested that Respondents move the tenant in Unit 301 to a different unit, 

or change the policy such that the building would be non-smoking.  

 19. Parkside Gardens permitted smoking in apartment units, and thus, 

there was no guarantee that the accommodation would resolve Petitioner’s 

concerns. According to Respondents, given that the complex is regulated by 

the federal government, the accommodation to change to a non-smoking 

policy would involve a complex administrative process that would pose a 

substantial administrative hardship.  

Ultimate Findings of Fact 

 20. The evidence demonstrates that Petitioner established that she suffers 

from hypertension, but fell short of producing admissible evidence that her 

hypertension is causally related to exposure to second hand smoke or that 

hypertension is considered a disability within the meaning of the FHA. 

 21. Petitioner established that Respondents did not consider Petitioner’s 

reasonable accommodation request, and thus, engaged in housing 

discrimination on basis of her disability. 

 

CONCLUSIONS OF LAW 

22. DOAH has jurisdiction over the subject matter, and the parties to, this 

proceeding, in accordance with sections 120.569, 120.57(1), and 760.35(3)(b), 

Florida Statutes. 

23. Petitioner asserts that Respondents discriminated against her in 

violation of the FHA. Specifically, she alleges that Respondents discriminated 

against her based on a disability by refusing to approve her request for a 

reasonable accommodation; and based on her race, by failing to remedy her 

complaints. 
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24. Florida’s Fair Housing Act, sections 760.20 through 760.37, makes it 

unlawful to discriminate against persons in matters incidental to a dwelling 

on the basis of a person’s race or disability. Section 760.23 provides, in 

pertinent part:  

(2) It is unlawful to discriminate against any 

person in the terms, conditions, or privileges of sale 

or rental of a dwelling, or in the provision of 

services or facilities in connection therewith, 

because of race, color, national origin, sex, 

handicap, familial status or religion.  

 

* * * 

 

(7) It is unlawful to discriminate in the sale or 

rental of, or to otherwise make unavailable or deny, 

a dwelling to any buyer or renter because of a 

disability of:  

 

(a) That buyer or renter; …  

 

* * * 

 

(8) It is unlawful to discriminate against any 

person in the terms, conditions, or privileges of sale 

or rental of a dwelling, or in the provision of 

services or facilities in connection with such 

dwelling, because of a disability of:  

 

(a) That buyer or renter; …  

 

* * * 

 

(9) For purposes of subsections (7) and (8), 

discrimination includes: 

 

* * * 

 

(b) A refusal to make reasonable accommodations 

in rules, policies, practices, or services, when such 

accommodations may be necessary to afford such 
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person equal opportunity to use and enjoy a  

dwelling. 

 

 25. The FHA is patterned after the Federal Fair Housing Act found in 

42 U.S.C. § 3601, et seq. Discrimination covered under the FHA is the same 

discrimination prohibited under the Federal Fair Housing Act. Savanna 

Club Worship Serv. v. Savanna Club Homeowners Ass’n, 456 F. Supp. 2d 

1223, 1224 n.1 (S.D. Fla. 2005); see also Loren v. Sasser, 309 F.3d 1296, 

1300 n.9 (11th Cir. 2002); and Bhogaita v. Altamonte Heights Condo. Ass’n, 

765 F.3d 1277, 1285 (11th Cir. 2014)(“The [Federal Fair Housing Act] and 

the Florida Fair Housing Act are substantively identical, and therefore the 

same legal analysis applies to each.”). Accordingly, federal case law involving 

housing discrimination is instructive in applying and interpreting the FHA. 

Dornbach v. Holley, 854 So. 2d 211, 213 (Fla. 2d DCA 2002). 

 26. Regarding the subject matter of Petitioner’s claim, the statutory 

language in section 760.23 is similar to that found in its federal counterpart 

in 42 U.S.C. § 3604(f). When “a Florida statute is modeled after a federal law 

on the same subject, the Florida statute will take on the same constructions 

as placed on its federal prototype.” Brand v. Fla. Power Corp., 633 So. 2d 

504, 509 (Fla. 1st DCA 1994); see also Dornbach, 854 So. 2d at 213; Milsap v. 

Cornerstone Residential Mgmt., 2010 U.S. Dist. LEXIS 8031 (S.D. Fla. 2010); 

and Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991). 

 27. To establish a claim under the FHA, the burden of proof is on the 

complainant. § 760.34(5), Fla. Stat.; see also Sec'y, U.S. Dep't of Hous. & 

Urban Dev. ex rel. Herron v. Blackwell, 908 F.2d 864, 870 (11th Cir. 1990); 

and Dep't of Banking & Fin., Div. of Sec. & Investor Prot. v. Osborne Stern & 

Co., 670 So. 2d 932, 935 (Fla. 1996)(“The general rule is that a party 

asserting the affirmative of an issue has the burden of presenting evidence 

as to that issue.”).  

 28. The preponderance of the evidence standard is applicable to this 

matter. § 120.57(1)(j), Fla. Stat. 
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29. Discrimination may be proven through direct, statistical, or 

circumstantial evidence. Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 

17, 22 (Fla. 3d DCA 2009). Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent behind the decision without any 

inference or presumption. Denney v. City of Albany, 247 F.3d 1172, 1182 

(11th Cir. 2001); see also Holifield v. Reno, 115 F.3d 1555, 1561 

(11th Cir. 1997). Courts have held that “‘only the most blatant remarks, 

whose intent could be nothing other than to discriminate ...’ will constitute 

direct evidence of discrimination.” Damon v. Fleming Supermarkets of Fla., 

Inc., 196 F.3d 1354, 1358-59 (11th Cir. 1999). In contrast, “[e]vidence that 

only suggests discrimination, or that is subject to more than one 

interpretation does not constitute direct evidence.” Saweress v. Ivey, 

354 F. Supp. 3d 1288, 1301 (M.D. Fla. 2019). 

30. Petitioner presented no direct evidence of housing discrimination by 

Respondents. In other words, Petitioner did not present evidence that 

Respondents intentionally refused to consider her complaints due to her race, 

or that they refused to approve her request for a reasonable accommodation 

based on her disability. 

31. Where there is no direct evidence of discrimination, fair housing cases 

are analyzed under the three-part, burden-shifting framework set forth in 

McDonnell Douglas Corporation v. Green, 411 U.S. 792 (1973), and Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248 (1981). See 

Blackwell, 908 F.2d at 870; and Savanna Club, 456 F. Supp. 2d at 1231-32. 

Under this three-part test, Petitioner has the initial burden of establishing, 

by a preponderance of the evidence, a prima facie case of unlawful 

discrimination. McDonnell Douglas, 411 U.S. at 802; Burke-Fowler v. Orange 

Cnty., 447 F.3d 1319, 1323 (11th Cir. 2006); and Valenzuela, 18 So. 3d at 22.  

32. Next, if Petitioner sufficiently establishes a prima facie case, the 

burden shifts to Respondents to articulate a legitimate, nondiscriminatory 

reason for its action. Finally, if Respondents satisfied this burden, Petitioner 
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has the opportunity to prove that the Respondents’ reason is mere “pretext.” 

Blackwell, 908 F.2d at 870; Palm Partners, LLC v. City of Oakland Park, 102 

F. Supp. 3d 1334, 1344 (S.D. Fla. 2015). 

 33. Petitioner’s complaints under the FHA are based on a claim that 

Respondents refused to address her complaints due to race, and refused to 

grant her request for a reasonable accommodation based on her disability.  

Race Discrimination 

 34. Petitioner alleged Respondents discriminated against her by treating 

her differently based on her race when they failed to address her complaints. 

 35. To establish a prima facie case for disparate treatment, Petitioner 

must show that she: (a) is a member of a protected class; (b) that she 

requested services be performed on terms comparable to others living in the 

community; and (c) that, based on her race, she was denied provision of 

services that were available to other tenants. See Miller v. Richman Prop. 

Servs., Laurel Oaks Apts., Case No. 12-3237 (Fla. DOAH Dec. 27, 2012; Fla. 

FCHR Mar. 11, 2013)(setting forth the elements of a prima facie disparate 

treatment claim based on race).  

 36. Petitioner established that she is a member of a protected class as an 

African American woman, and she established that she requested that her 

complaints be resolved. 

 37. Ms. Burk, however, wrote a letter to all tenants of Parkside Gardens 

advising residents of the complaints, and directing them to be aware of noise 

coming from their units, and to keep all entrances and walkways clear for 

others to use. The letter also warned that there would be stronger action if 

the management continued to receive complaints. Thus, there is evidence 

that Respondents addressed her noise complaints. As for the complaint 

pertaining to the egg throwing incident, the complex did not investigate 

further after the police determined there was no damage to the car.  

 38. Petitioner has failed to present a prima facie case for disparate 

treatment, as there was not competent substantial evidence to prove that she 
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requested services that were not performed on terms comparable to those 

received by other residents, and there was no persuasive evidence that 

Respondent was treated less favorably than other residents based on her 

race. 

Disability Discrimination 

 39. Petitioner also alleges that Respondents unlawfully discriminated 

against her based on her disability of hypertension or high blood pressure. 

40. The FHA prohibits discriminating against a person on the basis of a 

“handicap,” or disability, by refusing to make reasonable accommodations 

when necessary, to afford the person equal opportunity to use and enjoy a 

dwelling. Bhogaita, 765 F.3d at 1285; § 760.23(9)(b), Fla. Stat. 

 41. Section 760.27 provides, in pertinent part:  

 

(2) REASONABLE ACCOMMODATION 

REQUESTS.—To the extent required by federal 

law, rule, or regulation, it is unlawful to 

discriminate in the provision of housing to a person 

with a disability or disability-related need for, and 

who has or at any time obtains, an emotional 

support animal. A person with a disability or a 

disability-related need must, upon the person’s 

request and approval by a housing provider, be 

allowed to keep such animal in his or her dwelling 

as a reasonable accommodation in housing, and 

such person may not be required to pay extra 

compensation for such animal. Unless otherwise 

prohibited by federal law, rule, or regulation, a 

housing provider may: 

 

* * * 

 

(b) If a person’s disability is not readily apparent, 

request reliable information that reasonably 

supports that the person has a disability. 

Supporting information may include: 

 

1. A determination of disability from any federal, 

state, or local government agency. 
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2. Receipt of disability benefits or services from any 

federal, state, or local government agency. 

 

3. Proof of eligibility for housing assistance or a 

housing voucher received because of a disability. 

 

4. Information from a health care practitioner, as 

defined in s. 456.001; a telehealth provider, as 

defined in s. 456.47; or any other similarly licensed 

or certified practitioner or provider in good 

standing with his or her profession’s regulatory 

body in another state but only if such out-of-state 

practitioner has provided in-person care or services 

to the tenant on at least one occasion. Such 

information is reliable if the practitioner or 

provider has personal knowledge of the person’s 

disability and is acting within the scope of his or 

her practice to provide the supporting information. 

 

5. Information from any other source that the 

housing provider reasonably determines to be 

reliable in accordance with the federal Fair 

Housing Act and s. 504 of the Rehabilitation Act of 

1973. 

  

 42. To establish a prima facie case of housing discrimination, Petitioner 

must prove that:  

(1) a person residing in their dwelling is “disabled" 

within the meaning of the FHA;  

 

(2) they requested a modification of their premises;  

 

(3) the requested modification is both reasonable 

and necessary to afford Petitioner the full 

enjoyment of the premises; and  

 

(4) the Association refused to make the requested 

modification.  

 

http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0400-0499/0456/Sections/0456.001.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0400-0499/0456/Sections/0456.47.html
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See Johnson v. Jennings, 772 Fed. Appx. 822, 825 (11th Cir. 2019); Sackman 

v. Balfour Beatty Cmty’s, LLC, CV 113-066, 2014 WL 4415938, at *5 (S.D. 

Ga. Sept. 8, 2014); and Bhogaita, 765 F.3d at 1285. 

 43. “Reasonable" is interpreted to mean that the accommodation will not 

require "a fundamental alteration in the nature of a program” or impose 

"undue financial and administrative burdens.” Schaw v. Habitat for Human. 

of Citrus Cnty, Inc., 938 F.3d 1259, 1265 (11th Cir. 2019), and Sabal Palm 

Condo. of Pine Island Ridge Ass’n, Inc. v. Fischer, 6 F. Supp. 3d 1272, 1281 

(S.D. Fla. 2014). 

 44. If Petitioner’s request is facially reasonable, the burden shifts to 

Respondents, who must prove that the modification would nonetheless 

impose an “undue burden” or result in a “fundamental alteration” of its 

program. An accommodation requires a “fundamental alteration” if it would 

“eliminate an ‘essential’ aspect of the relevant activity.” Schaw, 938 F.3d at 

1266. 

 45. In the instant case, Petitioner has been diagnosed with hypertension.  

 46. Petitioner established that she made a request for a reasonable 

accommodation when she submitted her application and supporting 

documentation to Respondents. 

 47. To the extent blood pressure is considered a disability, it is not readily 

apparent. Thus, Respondent was entitled to request reliable information that 

reasonably supports petitioner’s contention that she has a disability. Here, 

the letter from Dr. Tuna provided to Respondents with the request for 

reasonable accommodation did not include reliable information to identify 

Petitioner’s condition, or demonstrate a nexus between Petitioner’s condition 

and the need for an accommodation. Dr. Tuna made a vague representation 

to chronic conditions that may be impacted by exposure to second-hand 

smoke. For Petitioner to meet her burden, the physician’s opinions should 

more directly link the requested accommodation and Petitioner’s disability, 
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other than simply stating vague representations that Petitioner had a chronic 

condition and could benefit from different living arrangements.  

 48. The next question is whether Petitioner’s request for the resident in 

Unit 301 to move or change the policy to non-smoking in the units is a 

reasonable accommodation under the FHA.   

 49. Petitioner failed to present a prima facie case. Even if it were assumed 

that Petitioner satisfied the first two elements of a prima facie case, there 

was no persuasive evidence that the request was reasonable. Respondents 

established that it would be an administrative hardship for them to change 

the complex policy to non-smoking for a significant number of residents. 

50. Based on the foregoing, Petitioner failed to establish that Respondents’ 

actions were influenced by the Petitioner’s race or her disability. In short, 

there was no persuasive evidence indicating that residents of a different race, 

Hispanic or otherwise, or with no disabilities, received more favorable 

treatment from Respondents. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations issue a 

final order dismissing Shamer Robertson’s Petition for Relief in Case  

Nos. 21-3349 and 21-3693. 

 

DONE AND ENTERED this 21st day of April, 2022, in Tallahassee, Leon 

County, Florida. 

S  

YOLONDA Y. GREEN 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 21st day of April, 2022. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations  

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

 

Christian W. Waugh, Esquire 

Waugh Grant PLLC 

201 East Pine Street, Suite 315 

Orlando, Florida  32801 

Shamer Robertson 

621 Northwest 2nd Street, Unit 305 

Ocala, Florida  34475 

 

Stanley Gorsica, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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