
 

 

 

 

 

202210 TBD.R 

‘AGENCY RECOMMENDED ORDERS’ 

 

Unofficial Reporter 

 

 

2/28/2022 - 3/6/2022 

 

 

 

 

 

 

 

 

 

 

 

 

 

{MOST RECENT UPDATE: 1/27/2023} 

 

 

 

 

 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

visit TBD’s website for the most up-to-date information 

 

mailto:TextBookDiscrimination@gmail.com?subject=TBD.C%20|%20Unofficial%20Reporter%20Series
https://www.textbookdiscrimination.com/
https://www.textbookdiscrimination.com/


TBD | 202210 TBD.R (Unofficial Reporter) | 1/27/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 2 of 23 

 

TABLE OF CONTENTS | 202210 TBD.R 

 

ID Caption Page 

001 Thornton v. Marco’s Pizza 3 

 

- Appendix 22 

 

https://www.textbookdiscrimination.com/


TBD | 202210 TBD.R (Unofficial Reporter) | 1/27/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 3 of 23 

 

 

 

 

 

202210 TBD.R 001 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Thornton v. Marco’s Pizza 

CITATION: 202210 TBD.R 001 

DATE: 3/4/2022 

STATE: FL  

 

CASE NO: 

2021-27366 (FCHR) 

21-001664 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 21001664.pdf 

PAGES: 18 

 

RESULT: judged (winner) 

 

 

https://www.textbookdiscrimination.com/


 

 

 

STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

DAJA THORNTON, 

 

     Petitioner, 

 

vs. 

 

PELORO'S PIZZA, INC., D/B/A MARCO'S 

PIZZA, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 21-1664 

 

 

RECOMMENDED ORDER 

Pursuant to notice, a final hearing was conducted on December 2, 2021, 

via Zoom, before Garnett W. Chisenhall, a duly designated Administrative 

Law Judge (“ALJ”) of the Division of Administrative Hearings (“DOAH”). 

 

APPEARANCES 

For Petitioner:  William Sheslow, Esquire 

      Whittle & Melton, LLC 

      11020 Northcliffe Boulevard 

      Spring Hill, Florida  34608 

 

For Respondent: Clifford A. Taylor, Esquire 

      The Hogan Law Firm, LLC 

      20 South Broad Street 

      Brooksville, Florida  34601 

 

STATEMENT OF THE ISSUE 

Whether Respondent, Peloro’s Pizza, Inc., d/b/a Marco’s Pizza (“Peloro’s”), 

committed one or more unlawful practices against Petitioner, Daja Thornton 

(“Ms. Thornton”). 
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PRELIMINARY STATEMENT 

On November 4, 2020, Ms. Thornton filed a Charge of Discrimination with 

the Florida Commission on Human Relations (“the Commission”), alleging 

the following: 

2. Charging Party, Daja Thornton, (“Charging 

Party” or “Ms. Thornton”) began working for the 

Respondent performing various functions, from 

preparing and cooking pizza, cleaning and 

maintaining the facility and other jobs on an as 

needed basis. Ms. Thornton began working on 

July 14, 2020 approximately nine weeks before her 

18th birthday. 

 

3. On or about August 10, 2020 Ms. Thornton was 

approached by her supervisor, Jason Haynes who 

directly queried “when are we going to fuck?” The 

remark was an unmistakable act of sexual 

harassment and a violation of Title VII of the Civil 

Rights Act of 1964 (“Title VII”) and the Florida 

Civil Rights Act (“FCRA”), Fla. Stat. § 760.10, et. 

seq. 

 

4. Ms. Thornton was a brand-new employee. 

Mr. Haynes was her supervisor. Most notably, 

Ms. Thornton at the time was a minor and her 

supervisor was 32 years of age. Because she was a 

new employee, Ms. Thornton opted to ignore the 

unlawful comment. 

 

5. Seven days later, on August 17, 2020 the 

unlawful behavior escalated. Again, while working, 

Haynes with several male employees began 

discussing women they could, or would like to, 

rape. The conversation was open and audible to 

anyone at Peloro’s Pizza, including Ms. Thornton. 

In fact, Ms. Thornton perceived that the comments 

were exchanged in a tone and tenor directed at her. 

The male employees were openly discussing and 

directing conversation about a violent sexual crime 

to a female employee within earshot. 
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6. On the same day, Haynes followed up on his 

earlier unlawful workplace behavior of August 10, 

2020 with another query, “when are we going to 

fuck? I need a date and time.” 

 

7. Mr. Haynes also inquired with Ms. Thornton 

“how is your cat?” It was a crude reference to the 

female genitalia. 

 

* * * 

 

11. Mr. Peloro’s response was woefully inadequate 

and legally insufficient. He merely offered to assign 

Ms. Thornton and Haynes to different schedules.  

 

* * * 

 

29. Respondent refused to offer an alternate work 

schedule despite his promise to do so. Ms. Thornton 

was retaliated against for reporting sexual 

harassment. She was never scheduled to work for 

the Respondent after reporting sexual harassment.   

 

After determining that there was no reasonable cause to conclude that an 

unlawful employment practice had occurred, the Commission referred this 

matter to DOAH on May 24, 2021, and ALJ Lisa Shearer Nelson scheduled a 

final hearing for September 15, 2021.  

 

The parties filed a “Joint Stipulation to Continue Hearing” on August 9, 

2021, stating they needed more time for discovery. ALJ Nelson granted the 

parties’ request and rescheduled the final hearing for December 1, 2021. 

Upon counsel for Ms. Thornton’s request, the final hearing was rescheduled 

for December 2, 2021.  

 

On November 29, 2021, the instant case was transferred to the 

undersigned, and the final hearing was convened as scheduled. 
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During the final hearing, Ms. Thornton testified on her own behalf and 

presented testimony from her mother, Flossie Metz. Petitioner’s Exhibits 1 

through 11 were accepted into evidence. Peloro’s presented testimony from 

Jason Haynes, Devon Kushner, Rosario Peloro, and Maria Peloro. 

Respondent’s Exhibits A through N were accepted into evidence.  

 

The one-volume final hearing Transcript was filed on January 4, 2022. 

After the deadline for filing proposed recommended orders was extended to 

February 3, 2022, the parties filed timely Proposed Recommended Orders 

that were considered in the preparation of this Recommended Order.  

 

FINDINGS OF FACT 

Based on the oral and documentary evidence adduced at the final hearing, 

the entire record of this proceeding, and matters subject to official 

recognition, the following Findings of Fact are made:   

I. Findings Regarding the Parties 

 1. Peloro’s and Peloro’s Pizza, Inc. II (“Peloro’s II”), are separate corporate 

entities doing business as Marco’s Pizza. Both businesses are Florida for-

profit corporations. The late John Peloro and his wife, Rosaria Peloro, 

organized both corporations. Peloro’s II is located on U.S. 19 in Spring Hill, 

Florida. Peloro’s is located at 14319 Spring Hill Drive in Spring Hill, Florida 

(“the Spring Hill Drive restaurant”).  

 2. At all times relevant to the instant case, John Peloro ran the two 

restaurants, and his daughter, Maria Peloro, worked as a manager. 

 3. Mr. Peloro had a disability that made it difficult for him to be physically 

present at the restaurants. However, his phone number was posted on the 

wall next to the computer station where employees at the Spring Hill Drive 

restaurant clocked in and out. A sexual harassment policy was posted in that 

restaurant as well. 
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 4. Jason Haynes has worked at the Spring Hill Drive restaurant since 

2007 and was 33 years old at the time of the final hearing. He began as a 

delivery driver and had been promoted to a managerial position by the time 

the Peloros acquired the restaurant at some point between the beginning of 

2011 and the end of 2013.  

 5. Mr. Haynes has a criminal record. He committed grand theft on 

August 16, 2007, and passed worthless checks on September 20, 2013.1    

 6. At all times relevant to the instant case, Mr. Haynes was working as a 

general manager at both restaurants. His duties included, but were not 

limited to, training new employees and handling all personnel issues such as 

complaints and discipline. While Mr. Peloro had the final authority over 

hiring and firing, Mr. Haynes was involved in those decisions.  

 7. Daja Thornton was 17 years old when she began working at the 

Spring Hill Drive restaurant on approximately July 20, 2020. She has a twin 

sister named Dana who had been working at Peloro’s II on U.S. 19. This was 

Ms. Thornton’s first job, and she worked as an “insider.”2 Mr. Haynes 

directed her daily activities, and Ms. Thornton always worked at the Spring 

Hill Drive restaurant. Ms. Thornton could not work as a driver because she 

did not have a driver’s license and did not own a car. 

                                                           
1 Petitioner’s Exhibit 7 purports to be a listing of Mr. Haynes’s criminal offenses. In addition 

to the offenses noted above, Petitioner’s Exhibit 7 also lists the following offenses: 

(1) domestic battery on August 15, 2008; and (2) aggravated battery on a pregnant victim on 

September 12, 2008. While Mr. Haynes acknowledged during the final hearing that he had 

committed grand theft and passed worthless checks, he testified that his twin brother 

committed the domestic battery and aggravated battery offenses. 

 
2 Respondent’s Exhibit L is Marco’s Pizza’s Employee Handbook. It list the duties of an 

“insider” as follows: reads tickets and makes all guest orders correctly; operates all 

machinery in accordance with Marco’s safety requirements and all applicable state and 

federal laws; follows Marco’s procedures for preparing dough, sauce, and toppings; maintains 

supply of toppings and supplies on the makeline and the cut table; maintains cleanliness of 

the store; monitors the ovens and the baking process; removes all products from the oven; 

identifies finished products and matches them to order slips; ensures box-top flyers are 

applied when available; recognizes and reacts to inferior products from suppliers; works with 

drivers and managers to ensure efficient routing of deliveries; and communicates frequently 

with management and other employees. 
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 8. During her employment at the Spring Hill Drive restaurant, 

Ms. Thornton typically worked three days a week for approximately 11 hours 

a week. 

II. Findings Regarding the Incidents in Question 

 9. On August 10, 2020, Ms. Thornton was working at the Spring Hill 

Drive restaurant when Mr. Haynes asked her when they were going “to 

fuck.”3  Mr. Haynes stated to Ms. Thornton later that week that he needed a 

specific date and time. 

 10. Ms. Thornton described those incidents as follows: 

I was, I think, in the freezer getting dough, and he 

kind of walks past and goes, when are we going to 

fuck? And I just kind of like stopped in my tracks, 

and I just kind of like ignored it, because I was just 

like, I didn’t know – I didn’t know what to say. And 

as time had went on, it – the question kept coming 

up, when are we going to fuck? And, at one point, 

he even said, come on, give me a date and time, 

meaning when are we going to fuck? And me being 

17, at my first job, I didn’t know what to do. And 

every single time he would ask the question, when 

are we going to fuck, I would get very scared and 

I’d start to shake, and I can’t do my job properly, 

and I just – I get really emotionally distressed, and 

I just remember not being able to do my job 

correctly, and I couldn’t think straight, and I 

couldn’t do very much of anything. And I had to 

walk into the bathroom a couple of times and cry, 

because I didn’t – I didn’t know what else to do, 

because I was just shaking so bad, I had to calm 

down.   

 

Ms. Thornton’s testimony regarding the incidents was credible, persuasive, 

and is accepted. 

 

                                                           
3 Ms. Thornton stated to a deputy sheriff from the Hernando County Sheriff’s Office that 

Mr. Haynes asked her three times on August 10, 2020, “when we fucking.”    
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 11. Even though Ms. Thornton and Maria Peloro were scheduled to work 

at the Spring Hill Drive restaurant on August 11, 2020, Ms. Thornton did not 

report the incident to Ms. Peloro. 

  12. On August 17, 2020, Ms. Thornton’s coworkers openly discussed a 

pornographic movie, and Mr. Haynes asked Ms. Thornton a lewd question. 

Ms. Thornton described the incident as follows: 

There was one point where I was in the dining 

room cleaning. I was wiping off the tables and stuff, 

and then I could hear the drivers and the general 

manager all having a conversation about like porn 

and then a conversation was brought up about 

raping women, and a couple other things. I can’t 

remember exactly what. I just couldn’t believe this 

was being spoke [sic] about in a work environment. 

And then it came to a point where I had to go back 

into the kitchen, because I had to – I think, pull out 

pizzas, but I had to walk back into the kitchen, and 

then Jason Haynes had asked me, he goes, hey, 

Daja, how is your cat? I didn’t know what he was 

talking about. I was like, how did you know I have 

a cat, because I did, indeed, have two cats, at that 

time. And I kind of looked at him, and I was like, 

how did you know I had a cat? And then he just 

kind of like laughed, and he was just like, Christian 

girls, am I right? And hearing that, he wasn’t 

meaning a cat, he was meaning my – my own 

genitals. And, again, I didn’t know what to say, just 

kind of brushed it off. It was like, I didn’t expect 

them to ask me things like that, being at a work 

place, so. 

 

Ms. Thornton’s testimony regarding the incident is credible, persuasive, and 

is accepted. 

 13. The incidents described above had a negative impact on 

Ms. Thornton’s state of mind and her ability to perform her job: 

I couldn’t do much – I couldn’t do very much of 

anything. I – again, like when I get very scared, I 

tend to shake really bad, and I was shaking really, 

really bad. And doing my job you have to be able to 
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clean and do your job correctly, and to me, I just 

couldn’t and my brain was going everywhere. I was 

shaking really bad. I wanted to cry. I luckily, I had 

to wear a mask, and I had my glasses on one day, 

and we had to wear hats. So, at one point, I did end 

up crying right there, as I was doing my job, but 

nobody could really see, because I had a mask, 

glasses and a hat on. 

 

III. Findings Regarding the Aftermath of the Incidents 

 14. On August 17, 2020, Ms. Thornton told her mother, Flossie Metz, 

about the incidents described above. Ms. Metz responded by calling 

Mr. Peloro, and he told Ms. Metz that he would contact Marco’s Pizza’s 

corporate office so that an internal investigation could be conducted.   

 15. Ms. Metz was unsatisfied with Mr. Peloro’s response and called 9-1-1 

on August 18, 2020. A Hernando County deputy sheriff came to Ms. Metz’s 

home and took a statement from Ms. Thornton. The deputy sheriff took no 

further action after concluding that Ms. Thornton’s allegations did not 

amount to a crime. 

 16. During the course of the deputy sheriff’s visit to Ms. Metz’s home, 

Ms. Thornton was able to identify Mr. Haynes from mug shots. While the 

mugshots she viewed did not indicate the offenses for which he had been 

arrested, Ms. Thornton was frightened by the fact that Mr. Haynes had a 

criminal record.  

 17. Ms. Metz later contacted Mr. Peloro via text or e-mail and requested 

that he transfer Ms. Thornton to the restaurant on U.S. 19. Mr. Peloro 

responded by stating Ms. Thornton could work at the Spring Hill Drive 

restaurant when Mr. Haynes was off-duty. Ms. Thornton and her mother did 

not consider that to be a good solution because Mr. Haynes worked at the 

Spring Hill Drive restaurant five days a week, and Mr. Peloro’s offer would 

have resulted in Ms. Thornton working fewer hours.  

 18. Over the ensuing weeks, Ms. Thornton remained on Peloro’s work 

schedule but she was not provided any work hours. Ms. Thornton e-mailed 
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Mr. Peloro multiple times requesting a transfer to the restaurant on U.S. 19. 

Mr. Peloro responded by offering her work as a driver. That was not a 

solution because she still had no car and no driver’s license.  

 19. During her communications with Mr. Peloro, Ms. Thornton never told 

Mr. Peloro that she quit. Nor did she offer to turn in her work uniform. 

 20. On September 29, 2020, Ms. Thornton’s sister sent the following          

e-mail to Mr. Peloro: 

Good evening John. I am emailing you today 

because I can’t work at Marcos anymore. I am sorry 

it is short notice and I know you guys are looking 

for new people because Marcos needs more drivers 

and things like that, but with everything going on 

it is not a good idea to be working anymore. With 

the whole incident with Daja and a fellow worker 

there that I can’t speak on anymore because of 

legal terms, it’s just not a good idea for me to work 

there anymore. 

 

Mr. Peloro responded via e-mail stating “YOU AND DAJA BOTH NEED TO 

RETURN YOUR UNIFORMS AS PER UNIFORM AGREEMENT.” 

IV. Ultimate Findings 

 21. There was no persuasive evidence that Marco’s Pizza’s corporate 

headquarters conducted an investigation or was even contacted by Mr. Peloro 

about the need for an investigation. For instance, Mr. Peloro never notified 

Ms. Metz of the outcome of any investigation, and no one from Marco’s Pizza’s 

corporate headquarters contacted Ms. Thornton in order to obtain her 

description of the incidents at issue. 

22. Mr. Haynes testified that Mr. Peloro required him to retake an online 

sexual harassment course. Mr. Haynes also testified that he was given a 

choice between being suspended or working at the restaurant on U.S. 19.  
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However, Mr. Haynes was not a credible witness,4 and there is no persuasive 

evidence that Mr. Peloro took any remedial action after learning that one of 

his store managers was demanding sex from a 17-year-old female 

subordinate.5    

 23. Mr. Peloro died February 25, 2021. His widow, Rosario Peloro, 

testified as an undisclosed rebuttal witness that she was present when her 

husband was conversing with Ms. Thornton over a speaker phone. According 

to Mrs. Peloro, Ms. Thornton stated something to the effect that it would be 

better if she resigned. Mrs. Peloro also testified that Mr. Peloro offered 

Ms. Thornton a choice between transferring to the restaurant on U.S. 19 or 

continuing to work at the Spring Hill Drive restaurant under a manager 

other than Mr. Haynes. Mrs. Peloro’s previously undisclosed testimony is not 

credible in that it was self-serving and directly contrary to Ms. Thornton’s.6 

 24. Ms. Thornton and Ms. Metz were the most credible witnesses, and the 

undersigned credits their description of the incidents that occurred during 

the week of August 10, 2020, and afterwards.  

 25. Ms. Thornton proved by a preponderance of the evidence that she 

belongs to a protected group (i.e., female), that her supervisor, Mr. Haynes,  

                                                           
4 Mr. Haynes’s testimony is not credited, in part, due to his testimony regarding purported 

written statements from employees of the Spring Hill Drive restaurant regarding the 

discussion of the pornographic film on August 17, 2020. Mr. Haynes testified that he typed 

his statement which described the pornographic film in question as being “an adult film that 

involved the use of sex toys on the male participant.” Mr. Haynes denied typing the 

statements given by the other employees. However, all four of the statements are very 

similar and appear to have been written by the same person. In fact, statements from two of 

Mr. Haynes’s subordinates also describe the pornographic film in question as “an adult film 

that involved the use of sex toys on the male participant.” Mr. Haynes could not explain why 

all four statements are so similar in content and appearance so as to lead to the conclusion 

they could only have been written by the same person. 

 
5 Mr. Haynes is still employed by Peloro’s. 

 
6 Maria Peloro testified about how she arrived home one night after August 17, 2020, and her 

father told her that Ms. Thornton had resigned earlier that evening during a phone 

conversation with him. To whatever extent that Ms. Peloro’s testimony on that point was not 

uncorroborated hearsay, the undersigned finds that Ms. Thornton’s testimony that she never 

resigned to be more credible.  
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made unwanted sexual advances toward her, and that the aforementioned 

sexual harassment was based on her sex. Also, the aforementioned 

harassment was sufficiently severe and pervasive to create a discriminatorily 

abusive working environment. Any reasonable person would perceive 

Mr. Haynes’s conduct to be hostile and abusive, especially in light of the fact 

that Ms. Thornton was a minor during the relevant time period. 

Furthermore, any reasonable person in Ms. Thornton’s position would have 

felt compelled to resign. Mr. Haynes’s conduct caused Ms. Thornton 

emotional distress and detrimentally impacted her job performance.  

 26. Mr. Peloro constructively discharged Ms. Thornton by keeping her on 

the work schedule without assigning her any hours. He effectively discharged 

her on September 29, 2020, by demanding that Ms. Thornton and her sister 

return their uniforms.          

 27. Mr. Peloro had a sufficient amount of time, from August 17, 2020, to 

September 29, 2020, to remedy the situation, and the remedies he offered 

were ineffectual.     

 

CONCLUSIONS OF LAW 

28. DOAH has jurisdiction over the subject matter and the parties in this 

case pursuant to sections 120.569 and 120.57(1), Florida Statutes (2021).7   

29. The Florida Civil Rights Act, sections 760.01 through 760.11 and 

509.092, Florida Statutes, is patterned after federal law contained in Title 

VII of the Civil Rights Act of 1964, and Florida courts have determined that 

federal discrimination law should be used as guidance when construing its 

provisions. See FSU v. Sondel, 685 So. 2d 923, n.1 (Fla. 1st DCA 1996); Fla. 

Dep’t of Cmty. Aff. v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 1991).  

30. Section 760.10(1)(a) provides that it is an unlawful employment 

practice for an employer to “discriminate against any individual with respect 

                                                           
7 Unless indicated otherwise, all statutory references shall be to the 2020 version of the 

Florida Statutes.  
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to compensation, terms, conditions, or privileges of employment, because of 

such individual’s race, color, religion, sex, national origin, age, handicap, or 

marital status.”  

31. The Civil Rights Act does not mention sexual harassment. 

Nevertheless, courts have recognized that the phrase “terms, conditions, or 

privileges of employment” evinces an intent to strike at the entire spectrum 

of disparate treatment of men and women in employment, which includes 

requiring people to work in a discriminatorily hostile or abusive environment. 

Harris v. Forklift Sys., Inc., 510 U.S. 17, 21 (1993). 

 32. “This includes both unwelcome, sex-based conduct that alters a term 

or condition of employment (i.e., hostile work environment) and coercing an 

employee’s ‘resignation’ based on sex (constructive discharge).” Jones v. U. S. 

Petroleum Corp., 20 F. Supp. 2d 1379, 1382 (S.D. Ga 1998). 

33. Ms. Thornton has the burden of proving by a preponderance of the 

evidence that Peloro’s committed an unlawful employment practice. 

Fla. Dep’t of Transp. v. J.W.C., 396 So. 2d 778 (Fla. 1st DCA 1981). 

34. A petitioner may prove sexual harassment under one of two theories. 

Under the first theory, a petitioner must prove that the harassment 

culminated in a “tangible employment action” taken against him or her by 

superiors acting under color of their authority. In such situations, the injury 

is an employment action which could not have been inflicted without the 

“agency” relation. Johnson v. Booker T. Washington Broadcasting Serv., Inc., 

234 F.3d 501, 508 (11th Cir. 2000). 

35. Under the second, or “hostile work environment” theory, a petitioner 

must prove that he or she suffered “severe or pervasive conduct” which 

affected the terms and conditions of his or her employment without need to 

show a tangible employment action. Meritor Sav. Bank, FSB v. Vinson, 477 

U.S. 57, 67 (1986).  

36. All harassment by co-workers necessarily falls under the second 

theory because co-workers cannot take employment actions against each 
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other. However, harassment by supervisors can fall under either theory. 

Booker T. Washington Broadcasting Serv., Inc., 234 F.3d at 508.  

37. In the instant case, Ms. Thornton has proven under both theories that 

Peloro’s committed an unlawful employment practice. 

Hostile Work Environment 

38. With regard to the second theory, hostile workplace sexual 

harassment occurs when conduct “has the purpose or effect of unreasonably 

interfering with an individual’s work performance or creating an 

intimidating, hostile, or offensive environment.” Steel v. Offshore 

Shipbuilding, Inc., 867 F.2d 1311, 1315 (11th Cir. 1989). 

39. In order to support a sexual harassment claim based on a hostile work 

environment, a petitioner must establish: 1) that he or she belongs to a 

protected group; 2) that he or she has been subjected to unwelcome sexual 

harassment, such as sexual advances, requests for sexual favors, or other 

conduct of a sexual nature; 3) that the harassment was based on the 

petitioner’s sex; 4) that the harassment was sufficiently severe or pervasive 

to alter the terms and conditions of employment and create a discriminatorily 

abusive working environment; and 5) that there is a basis for holding the 

employer liable. Miller v. Kenworth, Inc. of Dothan, 277 F.3d 1269, 1275 

(11th Cir. 2002). 

40. “The fourth element – that the conduct complained of was sufficiently 

severe or pervasive to alter the conditions of employment and create an 

abusive work environment – is the element that tests the mettle of most 

sexual harassment claims.” Gupta v. Fla. Bd. of Regents, 212 F.3d 571, 583 

(11th Cir. 2000).  

41. In order to establish the fourth element, “a plaintiff must establish not 

only that she subjectively perceived the environment as hostile and abusive, 

but also that a reasonable person would perceive the environment to be 

hostile and abusive.” Id.  
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42. In evaluating the objective severity of the harassment, “[one must] 

consider, among other factors: (1) the frequency of the conduct; (2) the 

severity of the conduct; (3) whether the conduct is physically threatening or 

humiliating, or a mere offensive utterance; and (4) whether the conduct 

unreasonably interferes with the employee’s job performance.” Kenworth Inc. 

of Dothan, 277 F.3d at 1276. 

43. With regard to the instant case, Ms. Thornton established by a 

preponderance of the evidence that she belongs to a protected group, that 

Mr. Haynes made unwanted sexual advances toward her, and that the 

aforementioned sexual harassment was based on her sex.  

44. The next step in the analysis is to assess whether Mr. Haynes’s 

conduct was sufficiently severe or pervasive to alter the terms and conditions 

of employment and create a discriminatorily abusive working environment. 

Repeatedly asking a 17-year-old female subordinate “when are we going to 

fuck,” requesting a specific date and time for “when are we going to fuck,” and 

then making a crude reference to her genitals created a discriminatorily 

abusive working environment. See Quantock v. Shared Mktg. Servs., Inc., 312 

F.3d 899, 904 (7th Cir. 2002)(in which the Court explained that: 

[t]hough infrequent, Lattanzio's alleged outright 

solicitation of numerous sex acts from Quantock is 

considerably more “severe” than the type of 

“occasional vulgar banter, tinged with sexual 

innuendo” that has previously been deemed to fall 

short of the hostile workplace standard. See, e.g., 

McKenzie v. Ill. Dep’t of Transp., 92 F.3d 473, 480 

(7th Cir. 1996)(finding that three “sexually 

suggestive” comments by a co-worker did not 

“unreasonably interfere [ ]” with the plaintiff's 

working environment). Given that Lattanzio made 

his repeated requests for sex directly to 

Quantock, see Patt v. Family Health Systems, Inc., 

280 F.3d 749, 754 (7th Cir. 2002)(sexual innuendo 

not “severe” because made out of the presence of 

the claimant), and in light of Lattanzio's significant 

position of authority at the company and the close 
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working quarters within which he and Quantock 

worked, a reasonable jury could find the sexual 

propositions sufficiently “severe,” as an objective 

matter, to alter the terms of Quantock's 

employment.).  

 

45. As for whether there is a basis for holding Peloro’s liable for 

Mr. Haynes’s conduct, “[a]n employer is subject to vicarious liability to a 

victimized employee for an actionable hostile environment created by a 

supervisor with immediate (or successively higher) authority over the 

employee.” Parkins v. Civil Constructors of Ill., Inc., 163 F.3d 1027, 1032 

(7th Cir. 1998).  

46. As discussed above, Mr. Haynes created an actionable hostile 

environment for one of his subordinates. Accordingly, Peloro’s is liable for his 

conduct. 

Retaliation/Constructive Discharge 

47. With regard to the first theory, Ms. Thornton alleges that she was 

retaliated against by being constructively discharged after her mother 

complained to Mr. Peloro about Mr. Haynes’s conduct.  

48. If an employee suffered an adverse and tangible employment action as 

a result of the supervisor’s harassment, then the employer is automatically 

held vicariously liable. Faragher v. City of Boca Raton, 524 U.S. 775, 790, 807 

(1998). 

49. “A tangible employment action constitutes a significant change in 

employment status, such as hiring, firing, failing to promote, reassignment 

with significantly different responsibilities, or a decision causing a significant 

change in benefits.” Faragher, 524 U.S. at 761. 

50. Constructive discharge can qualify as a tangible employment action. 

Hipp v. Liberty Nat’l Life Ins. Co., 252 F.3d 1208, 1230 (11th Cir. 2001)(noting 

that “[w]e have long recognized that constructive discharge can qualify as an 

adverse employment decision under the [Age Discrimination in Employment 

Act].”); see also U.S. Petroleum Corp., 20 F. Supp. 2d at 1383 (noting that 
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both plaintiffs resigned from USAP before complaining of Brown’s behavior 

and that a normal voluntary resignation is not a tangible employment action. 

“However, if the employer made working conditions so intolerable that the 

employee was ‘forced’ to resign, courts can recognize that a constructive 

discharge occurred, and that is a tangible employment action.”). 

51. It is very difficult to establish a constructive discharge claim. In order 

to do so, a plaintiff must demonstrate that his or her working conditions were 

so intolerable that a reasonable person would have been compelled to resign. 

Hipp, 252 F.3d at 1231; see also Hill v. Winn Dixie Stores, Inc., 934 F.2d 

1518, 1527 (11th Cir. 1991)(stating that there must be “a high degree of 

deterioration in working conditions, approaching the level of intolerable.”). 

52. In order to prove constructive discharge, sexual harassment must be 

even more severe or pervasive than the minimum required to prove a hostile 

work environment claim. Hipp, 252 F.3d at 1231(citing to Poole v. Country 

Club of Columbus, Inc., 129 F.3d 551, 553 (11th Cir. 1997), and Thomas v. 

Dillard Dep’t Stores, Inc., 116 F.3d 1432, 1433-34 (11th Cir. 1997)). 

53. Even if a petitioner can establish that his or her working conditions 

were so intolerable that a reasonable person would have been compelled to 

resign, a constructive discharge will generally not be found if the employer 

was not given a sufficient amount of time to remedy the situation. See U.S. 

Petroleum Corp., 20 F. Supp. 2d at 1383 (noting that “constructive discharge 

will generally not be found if the employer is not given sufficient time to 

remedy the situation.”). 

54. The working conditions experienced by Ms. Thornton satisfy the 

reasonable person test, and she was constructively discharged when Peloro’s 

kept her on the work schedule but assigned her no hours. Afterwards, 

Mr. Peloro effectively fired Ms. Thornton on September 29, 2020, by 

demanding that she and her sister return their uniforms.       

55. Mr. Peloro had a sufficient amount of time to remedy the situation 

created by Mr. Haynes’s conduct, and he failed to do so, instead keeping 
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Mr. Haynes in his position with few (if any) consequences for his behavior. 

His attempts to provide a remedy were ineffectual. Ms. Thornton could not 

accept his offer to work as a driver because she had no driver’s license and no 

car. Also, working at the Spring Hill Drive restaurant only when Mr. Haynes 

was not present would have resulted in Ms. Thornton taking a pay cut.     

56. In sum, Peloro’s is also liable under the first theory of sexual 

harassment. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

Final Order concluding that Peloro’s Pizza, Inc., d/b/a Marco’s Pizza 

committed an unlawful employment practice against Daja Thornton.  

 

DONE AND ENTERED this 4th day of March, 2022, in Tallahassee, Leon 

County, Florida. 

S  

G. W. CHISENHALL 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 4th day of March, 2022. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399-7020 

William Sheslow, Esquire 

Whittle & Melton, LLC 

11020 Northcliffe Boulevard 

Spring Hill, Florida  34608 
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Clifford A. Taylor, Esquire 

The Hogan Law Firm, LLC 

20 South Broad Street 

Brooksville, Florida  34601 

Stanley Gorsica, General Counsel 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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