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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

MATALYN JOHNSON, 

 

     Petitioner, 

 

vs. 

 

UCEDA SCHOOL OF ORLANDO, INC., 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 20-4958 

 

 

RECOMMENDED ORDER 

On August 18, 2021, Administrative Law Judge Hetal Desai of the 

Division of Administrative Hearings (DOAH) held a final hearing via Zoom 

teleconferencing. 

 

APPEARANCES 

For Petitioner:  Ka'Juel Washington, Esquire 

      The Washington Trial Group, PLLC 

      37 North Orange Avenue, Suite 500 

      Orlando, Florida  32801 

       

For Respondent: Chris Kleppin, Esquire 

      The Kleppin Law Firm 

      8751 West Broward Boulevard, Suite 105 

      Plantation, Florida  33324 

 

STATEMENT OF THE ISSUE 

Whether Respondent, Uceda School of Orlando, Inc. (Uceda Orlando), 

discriminated against Petitioner, Matalyn Johnson (Ms. Johnson), based on 

her race and disability when it failed to hire her. The specific issue to be 
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determined is whether Uceda Orlando was an “employer” under the Florida 

Civil Rights Act of 1992, chapter 760, Florida Statutes (2020) (FCRA).1 

 

PRELIMINARY STATEMENT 

On April 20, 2020, Ms. Johnson filed an Employment Complaint of 

Discrimination (Charge) with the Florida Commission of Human Relations 

(FCHR) against Uceda Orlando alleging discrimination based on race, color, 

sex, disability, and age (FCHR No. 2020-24645). Specifically, in the "Business 

Information" section of the Charge, she listed as the employer: "UCEDA 

School of Orlando, Inc." In the section titled "Street Address (Branch/Office in 

Florida)," she listed: "4586 S. Kirkman Rd." In the "Statement" section of the 

Charge, Ms. Johnson alleged "Mr. Ricardo [Sanchez] was the corporate 

representative who conducted the process" and he failed to hire her because 

she is African-American and has a disability regarding her speech.  

  

On October 9, 2020, FCHR issued a "Determination: Reasonable Cause," 

finding reasonable cause existed to believe Uceda Orlando discriminated 

against Ms. Johnson based on her disability, but not based on any other 

protected basis. The Determination was sent to Uceda Orlando at the 

following address: 

Uceda School of Orlando, Inc. 

c/o Mr. Juan J. Uceda 

5425 S Semoran Blvd, Suite 8 

Orlando, FL 32822 

 

On November 10, 2020, Ms. Johnson filed a Petition for Relief alleging 

Uceda Orlando had failed to hire her because of her disability and race. 

FCHR transferred the Petition to DOAH on November 10, 2020, where it was 

assigned to the undersigned and set for hearing.  

                                                           
1 All references to the Florida Statutes and Florida Administrative Code are to the versions 

in effect in 2020. 
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After the parties had begun discovery in these proceedings, on 

December 23 and 29, 2020, Ms. Johnson moved to amend the Petition to add 

as a respondent Uceda School of Orlando OBT, Inc. (Uceda OBT). Petitioner's 

motion to amend was heard at a pre-hearing conference on January 8, 2021, 

and the final hearing was continued until Ms. Johnson's counsel could 

provide information regarding a separate Charge of Discrimination that 

Ms. Johnson intended to file with FCHR against Uceda OBT. The motion to 

amend was ultimately denied on January 27, 2021, and the matter was reset 

for a final hearing.  

 

On February 9, 2021, the parties participated in a case status conference 

in which Ms. Johnson indicated she had filed a second related Charge of 

Discrimination against Uceda OBT (FCHR No. 2021-28223) (OBT Charge). 

Per the parties' request, the case was placed in abeyance. On April 23, 2021, 

a status report on the OBT Charge was filed and the parties provided dates 

for a final hearing in this case. The case was taken out of abeyance and a 

final hearing was noticed for August 18, 2021.2 

 

At the beginning of the final hearing, Uceda Orlando made an unopposed 

motion to bifurcate the potential issues in the case. The undersigned agreed 

that the hearing would be limited to the issue of whether Uceda Orlando was 

the proper respondent; and if so, a subsequent hearing would be held on the 

issue of whether it had discriminated against Ms. Johnson for "failure to 

hire" based on disability and race. All evidence at the hearing related to 

which entity advertised and failed to hire Ms. Johnson and regarding the 

relationship between Uceda Orlando and Uceda OBT was accepted and 

considered. 

                                                           
2 FCHR issued a Determination of "No Reasonable Cause" on the OBT Charge on July 20, 

2021. After the final hearing in this case, Petitioner filed a "Petition for Relief" in FCHR No. 

2021-28223. FCHR transferred that Petition to DOAH on August 23, 2021, where it was 

assigned to the undersigned (DOAH Case. 21-2546) and is currently pending. 
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At the final hearing, Ms. Johnson presented her own testimony and that 

of two others: Angel Rodriquez and Charo Uceda. Petitioner's Exhibits P-5, P-

7, and P-8 were admitted into evidence. Uceda Orlando presented the 

testimony of Charo Uceda and Respondent's Exhibits R-1 through R-3 were 

admitted into evidence. 

 

After the evidentiary portion of the hearing, the undersigned heard 

argument as to why Uceda Orlando should be dismissed as an improper 

respondent. Based on the evidence and argument presented, the undersigned 

found that Ms. Johnson had not presented sufficient evidence to establish 

that Uceda Orlando was the proper respondent. Rather, Uceda OBT was the 

entity responsible for not hiring Ms. Johnson. The undersigned further found 

Uceda Orlando and Uceda OBT could not be considered a "single employer" 

for liability purposes. The reasons for these determinations were stated on 

the record. Having concluded that Ms. Johnson did not establish that Uceda 

Orlando was the proper respondent, it was unnecessary to determine 

whether the alleged discriminatory action took place in this proceeding. 

 

Although a court reporter was present, the parties declined to order a 

transcript. The parties were given ten days to file proposed recommended 

orders (PROs). Petitioner did not file a PRO. Respondent filed its PRO on 

August 19, 2021, which has been reviewed and considered. 
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FINDINGS OF FACT 

PARTIES AND ENTITIES 

1. Ms. Johnson is an African-American female who has a speech 

impediment caused by a stroke and/or cancer. She applied for an ESL 

teaching position at a school located on Kirkman Road in Orlando, Florida.3  

2. Uceda Orlando operates a school located at 5425 South Semoran 

Boulevard in Orlando, Florida. Uceda Orlando was incorporated in 2003. 

Juan Uceda (Mr. Uceda) is the registered agent and at all relevant times was 

the president and director of Uceda Orlando. 

3. Uceda OBT operates at least two schools located in Orlando, Florida: 

(1) at 12934 Deertrace Avenue, Suite B; and (2) at 4586 South Kirkman Road 

(Uceda Kirkman). Uceda OBT was incorporated in 2010. Charo Uceda 

(Ms. Uceda) is the registered agent and president of Uceda OBT. 

ESL TEACHER POSITION 

4. Angel Rodriguez was a teacher who worked at Uceda Kirkman from 

April 2019 to February 2020. For the time relevant to these proceedings, 

Mr. Rodriguez was supervised by Ricardo Sanchez.  

5. According to Mr. Sanchez's W-2 forms, he was paid by "Uceda School of 

Orlando – OBT, Inc."   

6. Mr. Sanchez, who interviewed Ms. Johnson and made the decision not 

to hire her, was employed by Uceda OBT.  

7. In November 2019, Mr. Rodriguez submitted his resignation letter to 

Uceda Kirkman.4 Mr. Sanchez asked Mr. Rodriguez if he knew of anyone who 

could teach ESL in his place. Mr. Rodriguez suggested Ms. Johnson for the 

position. 

                                                           
3 "ESL" stands for "English as a second language." 

 
4 Mr. Rodriguez continued to work as a substitute teacher at Uceda Kirkman after he 

resigned. 
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8. Mr. Rodriguez worked with Ms. Johnson at an Orange County public 

middle school. He told Ms. Johnson about the ESL position he was vacating 

at Uceda Kirkman and encouraged her to apply. 

9. Ms. Johnson applied for the ESL position. Based on the overwhelming 

evidence at the hearing, it is clear that Ms. Johnson applied for 

Mr. Rodriguez's vacant position with Uceda Kirkman (operated by Uceda 

OBT) and not for a position with a school operated by Uceda Orlando. 

10. Ms. Johnson is a public middle school teacher in Orange County. She 

has a bachelor's degree in English with a minor in Spanish. She is certified to 

teach ESL classes to students in sixth through twelfth grades. 

11. Although Ms. Johnson's application was not entered into evidence, her 

unrebutted testimony and the testimony from Mr. Rodriguez established that 

she was qualified for the ESL position.  

12. Ms. Johnson interviewed for the position with Mr. Sanchez. She later 

heard from Mr. Sanchez that she did not get the position.  

13. On January 13, 2020, Ms. Johnson received an official notification that 

she had not been selected for the ESL position. The email was from "Uceda 

School of Orlando-Kirkman," and stated in relevant part: 

Subject: Application for ESL Teacher at Uceda 

School of Orlando-Kirkman 

 

Thank you for applying to the ESL Teacher 

position at Uceda School of Orlando-Kirkman. 

Unfortunately, Uceda School of Orlando-Kirkman 

has moved to the next step in their hiring process, 

and your application was not selected at this time. 

 

INTERRELATION OF INDIVIDUAL UCEDA SCHOOLS 

14. Mr. Uceda is the father of Ms. Uceda and Doris Uceda. Together the 

three co-founded the Uceda English Institute (UEI) in the 1980s, which is a 

chain of federally-accredited ESL schools. There are numerous locations or 

branches of UEI in Florida, Nevada, New Jersey, and New York. 
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15. Each UEI school is separately owned and incorporated, and each is 

overseen by different administrators. The schools that were discussed at the 

hearing were owned by Mr. Uceda's family members, including his daughters 

and grandchildren.   

16. Ms. Uceda testified that she currently owns and operates Uceda OBT, 

which has two campuses: the Deertrace campus and Uceda Kirkman.  

Ms. Uceda also either has a financial interest or is on the board of UEI 

schools located in Boca Raton, Florida; Westin, Florida; and Elizabeth, 

New Jersey.  

17. Ms. Uceda has 100% ownership interest in Uceda OBT and is the only 

officer of Uceda OBT. She does not have any ownership interest nor does she 

serve in any capacity with Uceda Orlando.   

18. Mr. Uceda has no ownership interest in and does not serve in any 

capacity with Uceda OBT.  

19. Although Mr. Rodriguez believed that all "Uceda schools" were owned 

"by the same people," there was no evidence of this at the hearing. When 

asked what entity paid his salary, Mr. Rodriguez did not know. He testified 

that he thought all "Uceda schools" shared employees and students. However, 

he could not provide any examples and admitted that he only worked at 

Uceda Kirkman. 

20. Ms. Uceda convincingly testified that employees who work at one 

Uceda school can apply to work at another Uceda school, but they are paid 

separately and not allowed to just move back and forth. She also explained 

that Uceda OBT and Uceda Orlando have separate accounting records, bank 

accounts, lines of credit, payroll preparation, telephones, and offices. They do 

not share employees or administrators.  

21. According to the corporate documents introduced at the hearing, 

Uceda OBT and Uceda Orlando have different operating addresses, different 

registered agents, and different officers and directors. Although Ms. Uceda 
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was listed as an officer of Uceda Orlando in the past, she has not served in 

any capacity at Uceda Orlando since 2013. 

 

CONCLUSIONS OF LAW 

22. The Division of Administrative Hearings has jurisdiction over the 

parties and the subject matter of this cause pursuant to sections 120.569, 

120.57(1), and 760.11(7), Florida Statutes, and Florida Administrative Code 

Rule 60Y-4.016. 

23. Under the FCRA, it is an unlawful employment practice for an 

employer to "fail or refuse to hire any individual, or otherwise to discriminate 

against any individual … because of such individual's race, color, religion, 

sex, pregnancy, national origin, age, handicap, or marital status."  

§ 760.10(1)(a), Fla. Stat.  

24. The FCRA is patterned after Title VII of the Civil Rights Act of 1964, 

as amended (Title VII), and the Americans with Disabilities Act of 1990, 

42 U.S.C. §§ 12101–12213 (ADA). Therefore, claims of race and disability 

discrimination under the FCRA are analyzed using the same framework and 

federal caselaw as Title VII and ADA claims. See D'Angelo v. ConAgra Foods, 

Inc., 422 F.3d 1220, 1224 n.2 (11th Cir. 2005); Holly v. Clairson Indus., 

L.L.C., 492 F.3d 1247, 1255 (11th Cir. 2007). 

25. Ms. Johnson has a classic failure to hire claim. She must prove the 

following elements by a ponderance of the evidence: 

(1) she belongs to a protected class;  

(2) she applied and was qualified for a job for which the employer was 

seeking applicants;  

(3) despite meeting qualifications, the employer rejected her for the job; 

and  

(4) after the rejection, the employer hired someone outside her class, or 

the position remained open and the employer continued seeking applicants 

with similar qualifications. See generally, Miami-Dade Cty. v. Davis, 307 So. 
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3d 883 (Fla. 3d DCA 2020) (failure to hire based on race and gender). 

WAS UCEDA ORLANDO THE PROPER PARTY? 

26. The parties agreed that the threshold issue at the hearing was 

whether Uceda Orlando was the "employer" that was seeking applicants and 

rejected Ms. Johnson for the ESL position.  

27. A discrimination claim can only be brought by an employee against an 

"employer." Peppers v. Cobb Cty., Ga., 835 F.3d 1289, 1297 (11th Cir. 2016). 

Federal courts have interpreted the term "employer" liberally, and asked this 

basic question: "which entity is in control of the fundamental aspects of the 

employment relationship that gave rise to the claim." Lyes v. City of Riviera 

Beach, 166 F.3d 1332, 1345 (11th Cir. 1999) (en banc). This question can be 

answered by examining the totality of the employment relationship using 

these factors: "(1) how much control the alleged employer exerted on the 

employee, and (2) whether the alleged employer had the power to hire, fire, or 

modify the terms and conditions of the employee's employment." Peppers, 835 

F.3d at 1297 (quotations and citations omitted).  

28. Understandably, Ms. Johnson believed that the position she sought 

was with Uceda Orlando because the rejection notice includes a reference to 

"Uceda School of Orlando-Kirkman" (emphasis added) and does not mention 

Uceda OBT.  

29. However, the evidence clearly established the following: (1) Uceda 

OBT operates Uceda Kirkman, (2) Mr. Rodriguez worked at Uceda Kirkman, 

(3) the position he left vacant was at Uceda Kirkman, (4) Ms. Johnson 

applied for the position at Uceda Kirkman, (5) Mr. Sanchez interviewed 

Ms. Johnson at Uceda Kirkman, (6) Mr. Sanchez rejected Ms. Johnson for the 

position, and (7) Mr. Sanchez was employed by Uceda OBT. All of these facts 

point to Uceda OBT (doing business as Uceda Kirkman) as the proper 

respondent. 

30. Because there is no evidence that Uceda Orlando had any control over 

Mr. Sanchez or Uceda Kirkman, Uceda Orlando cannot be said to be the 
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"employer" for purposes of Petitioner's discrimination claim. Rather, Uceda 

OBT is the "employer" and should have been named as the respondent in this 

case. 

CAN UCEDA ORLANDO AND UCEDA OBT BE CONSIDERED AS ONE? 

31. Ms. Johnson argued at the hearing that Uceda OBT (which owns and 

operates Uceda Kirkman) and Uceda Orlando were so integrated that they 

are the same for liability purposes. 

32. Courts can consider facially discrete entities together for purposes of 

determining whether an entity is a proper respondent under the 

"single employer" test.5 See Lyes v. City of Riviera Beach, Fla., 166 F.3d 1332, 

1341 (11th Cir. 1999); Boyd v. Sports Clips, Inc., Case No. 19-4342, 2020 WL 

4754138, at *7 (Fla. DOAH Aug. 12, 2021) ("DOAH administrative law judges 

have routinely applied the 'single or joint employer test' in cases involving 

the question of whether the Respondent is Petitioner's 'employer' under the 

FCRA.").6 

33. The "single employer" or "integrated enterprise" theory involves 

examining four factors to determine if nominally independent entities are so 

interrelated that they actually constitute a single integrated enterprise. Long 

v. Aronov Realty Mgmt., Inc., 645 F. Supp.2d 1008, 1029 (M.D. Ala. 2009). 

                                                           
5 In the Eleventh Circuit, there are two circumstances where the single employer test is 

used: "(1) to determine if a parent corporation should be integrated with a subsidiary 

corporation; and (2) to determine if a group of related companies should be integrated." 

McKenzie v. Davenport-Harris Funeral Home, 834 F.2d 930, 931-34 (11th Cir. 1987). "Courts 

should be highly deferential to the corporate form and should only disregard it in 

extraordinary circumstances. … This deference encompasses the notion that common 

ownership, absent some element of economic or other integration ... will not be sufficient to 

warrant disregarding the corporate form." Labovitz v. Springville Pediatrics, LLC, No. 2:18-

CV-01918-RDP, 2020 WL 1953826, at *12 (N.D. Ala. Apr. 23, 2020).  

 
6 E.g. Moss v. HCA, Inc., Case No. 11-3983 (Fla. DOAH Oct. 2, 2012; Fla. FCHR Dec. 19, 

2012) (dismissing case were evidence did not establish corporate respondent was an 

integrated enterprise with local hospital); Winsor v. Pathway Tech., LLC, Case No. 10-1830 

(Fla. DOAH May 5, 2011; Fla. FCHR July 14, 2011)(finding two companies were separate for 

liability purposes even though they shared ownership where they did not share employees, 

operated in separate states, and maintained HR and payroll separately); Myers v. Central 

Fla. Inv., Inc., Case No. 02-3580 (Fla. DOAH Apr. 17, 2003; Fla. FCHR Dec. 30, 2003) 

(finding sufficient integration to treat two separate corporations as one employer). 
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The burden is on the petitioner to establish these factors to show the 

existence of an integrated enterprise. Cardinale v. S. Homes of Polk Cty., Inc., 

310 F. App'x. 311, 312 (11th Cir. 2009). The four factors to determine 

whether separate corporate entities can be treated as one are: 

"(1) interrelation of operations, (2) centralized control of labor relations, 

(3) common management, and (4) common ownership or financial 

control." McKenzie, 834 F.2d at 933. See also Kaufman v. AutoNation, Inc., 

No. 99–8377, 2000 WL 35722358, at *12 (S.D. Fla. June 7, 2000) (using the 

four-prong test to determine whether companies could be considered 

integrated enterprises in ADA and ADEA employment discrimination case); 

Keene v. TECO Energy Corp., Case No. 98–2406–CIV–T–17B, 2000 WL 

230243, at *4 (M.D. Fla. Mar. 1, 2000) (applying the four-prong test to ADA 

case). In analyzing these factors, the totality of the circumstances controls 

and no single factor is conclusive, nor is the presence of all four factors 

necessary to a finding of sufficient integration or "single employer." E.E.O.C. 

v. Dolphin Cruise Line, Inc., 945 F. Supp. 1550, 1553 (S.D. Fla. 1996) (ADA 

case). Each of the factors is considered below. 

34. Regarding the first factor, there are several indicia considered by 

courts when analyzing whether entities are interrelated in operations for 

liability purposes. These include the existence of combined or shared 

(1) accounting records, (2) bank accounts, (3) lines of credits, (4) payroll 

preparation, (5) communication or IT systems, (6) telephone numbers, and 

(7) offices. Morrison v. Magic Carpet Aviation, 383 F.3d 1253, 1257 (11th Cir. 

2004) (quotations and citations omitted).  

35. Here, Ms. Johnson presented no evidence to suggest that Uceda 

Orlando and Uceda OBT have combined accounting records, lines of credit, 

bank accounts, payroll preparation, telephone numbers, or offices. There was 

testimony regarding a UEI website or online presence, but no specific web 

address or web page was offered into evidence.  
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To the contrary, the only evidence regarding these factors was from 

Ms. Uceda that Uceda OBT did not share any of these things with Uceda 

Orlando.  

36. Regarding the second element, Ms. Johnson offered no evidence 

regarding labor relations in this case. Ms. Uceda testified that Uceda OBT 

has its own human resources department and maintains separate 

employment policies from Uceda Orlando. 

37. Regarding the third element, "common management" is established by 

showing the existence of common directors and officers. Fike v. Gold Kist, 

Inc., 664 F.2d 295 (11th Cir. 1981). Ms. Johnson did not present any evidence 

that Uceda Orlando and Uceda OBT shared the same ownership or 

management during the relevant period. Instead, the only evidence offered 

regarding officers identified Mr. Uceda as the director and president of Uceda 

Orlando and Ms. Uceda as the president of Uceda OBT. There was no sharing 

of officers or directors between the two entities. 

38. Regarding the final element of ownership, there was no evidence 

regarding who owned Uceda Orlando or how it was financed. The testimony, 

however, did establish that Ms. Uceda had no ownership interest in Uceda 

Orlando and was the sole owner of Uceda OBT. 

39. Ms. Johnson argued that both Uceda Orlando and Uceda OBT were 

part of UEI, and therefore both could be considered an "employer." 

Presumably, she was arguing that UEI was a franchisor, with Uceda Orlando 

and Uceda OBT as franchisees. A franchisor is not liable for the actions of an 

individual franchisee or its employees (such as Mr. Rodriguez or 

Mr. Sanchez), absent a sufficient factual showing of an agency or employment 

relationship between them. See West v. LQ Mgmt., LLC, 156 F. Supp. 3d 

1361, 1370-71 (S.D. Fla. 2015) (examining agency relationship in the public 

accommodation and franchise context); Monacelli v. The UPS Store, No. 

2:08CV174-FTM-99SPC, 2009 WL 22773, at *4 (M.D. Fla. Jan. 2, 2009) 

(dismissing employment discrimination claim against franchisor; "it appears 
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that the UPS Store is a franchisee of UPS and not wholly owned by UPS or 

Mail Boxes Etc."); and Mobile Oil Corp. v. Bransford, 648 So. 2d 119, 120 

(1995) ("it is well understood that the mere use of franchise logos and related 

advertisements does not necessarily indicate that the franchisor has actual or 

apparent control over any substantial aspect of the franchisee's business or 

employment decisions. Nor does the provision of routine contractual support 

services refute this conclusion."). 

40. Here, there was no evidence that Mr. Sanchez, the decision-maker for 

the ESL position, had any agency relationship with UEI or Uceda Orlando or 

that he was employed by any entity other than Uceda OBT. Therefore, if 

there was discrimination it can only be attributable to Uceda OBT. There was 

no evidence supporting a finding that UEI or another Uceda "franchise" 

school (such as Uceda Orlando) could be liable.   

41. In conclusion, based on the totality of the evidence, Uceda Orlando is 

not the "employer" for Ms. Johnson's discrimination claims and was 

improperly named as a respondent. 

42. Nothing in this Recommended Order prevents Ms. Johnson from 

bringing a claim against UEI, Uceda Kirkman, or Uceda OBT, or prevents 

these entities from asserting defenses to such claims.  

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations issue a 

final order dismissing the Petition for Relief filed by Matalyn Johnson 

against Uceda School of Orlando, Inc. 
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DONE AND ENTERED this 2nd day of September, 2021, in Tallahassee, 

Leon County, Florida. 

S  

HETAL DESAI 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 2nd day of September, 2021. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

 

Ka'Juel Washington, Esquire 

The Washington Trial Group, PLLC 

37 North Orange Avenue, Suite 500 

Orlando, Florida  32801 

Chris Kleppin, Esquire 

The Kleppin Law Firm 

8751 West Broward Boulevard, Suite 105 

Plantation, Florida  33324 

 

Stanley Gorsica, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

JEFF B. PARSONS, 

 

     Petitioner, 

 

vs. 

 

MONRO D/B/A MCGEE TIRE AND AUTO, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 19-5134 

 

 

SUPPLEMENTAL RECOMMENDED ORDER 

Pursuant to notice, a supplemental final hearing was conducted in this 

case on July 1, 2021, via Zoom teleconference, before Lawrence P. Stevenson, 

a duly-designated Administrative Law Judge (“ALJ”) of the Division of 

Administrative Hearings (“DOAH”). 

 

APPEARANCES 

For Petitioner:  Ryan M. Barnett, Esquire 

Whibbs and Stone, P.A. 

801 West Romana Street, Unit C 

Pensacola, Florida  32502 

 

For Respondent: Jeffery Alan Meyer, Esquire 

Nixon Peabody LLP 

50 Jericho Quadrangle 

Jericho, New York  11753 

 

STATEMENT OF THE ISSUES 

The issues in this portion of the instant proceeding are the amount of back 

pay/lost wages and interest to which Petitioner is entitled and the amount of 

attorney’s fees and costs that have been reasonably incurred by Petitioner in 

this proceeding.  
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PRELIMINARY STATEMENT 

On March 2, 2020, the undersigned entered a Recommended Order in this 

case recommending that the Florida Commission on Human Relations (the 

“FCHR”) enter an interlocutory order finding that Respondent, Monro d/b/a 

McGee Tire and Auto (“Monro”), committed an unlawful act of age 

discrimination against Petitioner, Jeff B. Parsons (“Mr. Parsons” or 

“Petitioner”), while Mr. Parsons was employed by Monro. The Recommended 

Order also recommended that the FCHR remand this case to DOAH for an 

evidentiary proceeding to establish the amount of back pay/lost wages owed 

to Petitioner, and to determine the amount of costs, including attorney’s fees, 

owed to Mr. Parsons. 

 

On May 5, 2021, the FCHR entered an order styled “Interlocutory Order 

Finding that an Unlawful Employment Practice Occurred and Remanding 

Case to Administrative Law Judge to Establish the Amount of Back Pay/Lost 

Wages Owed to Petitioner, and to Determine the Amount of Costs, Including 

Attorney’s Fees, Owed to Petitioner” (the “Interlocutory Order”). As its self-

explanatory title states, the Interlocutory Order adopted the Findings of Fact 

and Conclusions of Law in the Recommended Order and remanded the case 

to DOAH for further proceedings to determine the amounts of back pay/lost 

wages, and attorney's fees and costs owed to Petitioner, and for the issuance 

of a Supplemental Recommended Order as to those amounts. 

 

The final hearing was scheduled for July 1, 2021, on which date it was 

convened and completed.  

 

At the hearing, Mr. Parsons testified on his own behalf. Petitioner’s 

Exhibits 1 through 4 were admitted into evidence without objection. Monro 

presented the testimony of Maureen Mulholland, Monro’s Executive Vice 

President and General Counsel; and of Raemary Nacy, Monro’s Workers’ 
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Compensation Risk Manager. Respondent’s Exhibits 1 through 4 were 

admitted into evidence without objection. 

 

The one-volume Transcript of the final hearing was filed with DOAH on 

July 16, 2021. Two unopposed Motions for Extension of Time to File Proposed 

Recommended Orders were granted by Orders dated July 27 and August 5, 

2021. On August 12, 2021, both parties timely filed Proposed Recommended 

Orders in accordance with the second Order Granting Extension of Time. The 

Proposed Recommended Orders have been duly considered in the writing of 

this Supplemental Recommended Order. 

 

FINDINGS OF FACT 

Based on the evidence adduced at hearing, and the record as a whole, the 

following Findings of Fact are made: 

1. Monro is an employer as that term is defined in section 760.02(7), 

Florida Statutes. Monro is generally in the business of automotive repair and 

maintenance. Monro operates through subsidiary companies, including 

McGee Tire & Auto (“McGee Tire”). McGee Tire is in the business of selling, 

servicing, and installing commercial tires. 

2. Mr. Parsons is a white male who was employed by McGee Tire in 

commercial sales and operations. At the time of the initial final hearing in 

this case, Mr. Parsons was 55 years old. At all times relevant to the 

determination of this case, Mr. Parsons was older than 40 years old. 

3. As more fully detailed in the March 2, 2020, Recommended Order, 

Mr. Parsons entered the commercial tire business in 1985 and worked in that 

industry for about 34 years. He worked his way up to district manager with 

Bridgestone/Firestone. In about 2001, he opened his own business, Florida 

Commercial Tire, which was renamed Florida Tire Service in 2010. 

4. Florida Tire Service was a successful business, but Mr. Parsons 

believed the days were limited when an independent dealership such as his 
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could stay competitive. In 2016, he began negotiations with, and ultimately 

sold his company to, Monro under a Bill of Sale and Asset Purchase 

Agreement. 

5. The Asset Purchase Agreement, entered into on September 16, 2016, 

included a non-compete clause, under which Mr. Parsons could not compete 

against Monro “in the business of operating a tire and/or automotive repair 

and service facility” within 200 miles of the current location in Pensacola.  

6. In addition to selling the business, Mr. Parsons negotiated a contract to 

work for McGee Tire for $120,000 per year. The Monro negotiators told 

Mr. Parsons that their salary structure would not allow Monro to pay him a 

straight salary of $10,000 per month. Mr. Parsons agreed to accept a base 

salary of $6,500 per month and a guaranteed bonus of $3,500 per month. The 

company would also give him a truck allowance of $600 per month.  

7. At the hearing on remand, Mr. Parsons introduced his W-2 from Monro 

for the year 2017, his last full year of working for McGee Tire. The W-2 shows 

wages of $116,965.33. Mr. Parsons credibly testified that this amount did not 

include his final bonus for the year, which was paid out in early 2018. The  

W-2 and Mr. Parsons’s testimony establish that Monro was paying him 

$120,000 per year. 

8. On March 9, 2018, Mr. Parsons injured his back while loading tires into 

his truck. He attempted to continue working but was in too much pain. He 

was sent home on or about March 18, 2018, and was referred to White-Wilson 

Clinic for treatment.  

9. As more fully explained in the March 2, 2020, Recommended Order, 

Mr. Parsons underwent several rounds of consultation and therapy and was 

released to work with lifting restrictions. However, McGee Tire disregarded 

his inquiries and never called him back in to work. 

10. Mr. Parsons reasonably believed that he was fully capable of carrying 

out the primary duty of his job: selling commercial tires. Mr. Parsons testified 

that he could have fully performed every aspect of the job, including lifting 
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heavy truck tires, if he had been given the relatively simple and inexpensive 

accommodation of a lift-gate on his truck. 

11. Mr. Parsons testified that he very much wanted to return to work, 

having gone from making $10,000 per month to receiving workers’ 

compensation payments of $925 per week.  

12. McGee Tire replaced Mr. Parsons with a 29-year-old employee who 

was paid less than $50,000 per year. This employee injured his back on the 

job and was given accommodations until his back healed. The evidence 

demonstrated the correctness of Mr. Parsons’s statement that “stronger, 

younger, and less money is what they were after.” The undersigned 

concluded, and the FCHR agreed, that Monro had constructively dismissed 

Mr. Parsons well before he signed the workers’ compensation settlement on 

or about June 17, 2019, and that Monro had discriminated against 

Mr. Parsons on the basis of his age. 

13. Mr. Parsons ultimately agreed to a workers’ compensation settlement 

of $40,000 with Monro. He testified that by the time of the settlement offer, 

he was in desperate financial straits and had little choice but to accept. As 

part of the agreement, Mr. Parsons signed a letter of resignation from McGee 

Tire. 

14. At the hearing on remand, Mr. Parsons testified as to his efforts to 

secure employment since late 2018, when he realized that McGee Tire was 

never going to bring him back to work. About six months after his separation 

from Monro, Mr. Parsons was offered a sales manager job with GCR Truck 

Tire Centers, now called Southern Tire Mart. Mr. Parsons stated that he 

declined to negotiate the offer because the job would have entailed working in 

Pensacola, Fort Walton Beach, and Mobile, Alabama, locations that fell 

within the prohibition of the non-compete clause.  

15. Mr. Parsons testified that he also had a job offer from McGriff Tire 

Company in Mobile to be one of their outside sales representatives. 

Mr. Parsons testified that he was required by the non-compete clause to 
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immediately decline the offer. The job would have interfered with McGee 

Tire’s Pensacola market and would also have resulted in many of McGee 

Tire’s Mobile clients defecting to Mr. Parsons’s new employer.  

16. The non-compete clause aside, Mr. Parsons testified that he did not 

wish to take a position that would harm the McGee Tire store in Pensacola. 

He had built the business from scratch and bore no grudge toward the 

personnel at the local store. Mr. Parsons testified that he continued to send 

business to McGee Tire even after his employment ended. He credibly 

testified that he could have done great damage to the business if he went to 

work for a competitor and drew away the many customers whose loyalty was 

more to him than to McGee Tire. 

17. Mr. Parsons testified that he examined online job listings in search of 

a job in the tire business that he would be allowed to take. Specifically, he 

sought a position as a territorial representative or marketer for a 

manufacturer such as Goodyear, Bridgestone, or Hankook. Such a job would 

have enabled Mr. Parsons to sell tires to Monro instead of competing with his 

former employer. 

18. The sticking point with the manufacturer positions was that there 

were none available in the Pensacola area. Mr. Parsons did not wish to 

relocate. He and his wife had lived in Pensacola for 34 years. Their adult 

children still lived in Pensacola. Mr. Parsons testified that, at first, he did not 

seriously pursue out of town jobs because of his great desire to remain in 

Pensacola. 

19. Mr. Parsons conceded that he could have accepted a low wage job at 

Target but stated that he wanted to continue in the business he was trained 

to do. 

20. Mr. Parsons testified that he and his wife have made ends meet 

through her ownership of 98 Treasures, a consignment store in Gulf Breeze. 

His wife runs the store alone, six days a week. Mr. Parsons works there 

without pay a few days a week to give her a break. Mr. Parsons estimated 
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that his wife’s annual profit from the store is about $30,000. Ms. Parsons’s 

business was another complicating factor in any decision to move away from 

the Pensacola area. 

21. Since leaving McGee Tires, Mr. Parsons’s only income has come from 

liquidating assets. He testified that he has sold his Ranger bass boat, a 

mobile home that he used as a hunting cabin, and liquidated his stock in 

Monro. 

22. At the time of the hearing, Mr. Parsons had accepted a job as general 

manager of a Southern Tire Mart store outside of Montgomery, Alabama, 

starting in late July or early August of 2021. He testified that with salary 

and bonuses, he will be making about $150,000 per year. Mr. Parsons 

testified that he had reached the end of his financial rope, including having a 

car repossessed, and saw no choice but to relocate. 

23. Though Montgomery is a little less than 200 miles from Pensacola, 

Mr. Parsons believes that his new job presents no business conflict with 

Monro because it is far enough away from Pensacola to constitute a different 

market. He testified that he would “bow out gracefully” in the unlikely event 

of a conflict with Monro’s business. 

24. Maureen Mulholland, Monro’s Executive Vice President and General 

Counsel, testified for the presumed purpose of showing that Mr. Parsons 

could have done more to offset his loss of income than he did. To that end, 

Ms. Mulholland stated that Mr. Parsons read the language of the non-

compete clause in a much more restrictive manner than intended by Monro.  

25. Ms. Mulholland stated that the phrase, “in the business of operating a 

tire and/or automotive repair and service facility,” was intended to mean only 

that Mr. Parsons could not own a competing business. She testified that 

Monro would not have objected if Mr. Parsons had accepted a job with a 

competitor in the Pensacola market, provided he had no ownership interest 

in the competitor’s business. 
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26. Ms. Mulholland’s testimony is not credited. The plain language of the 

non-compete clause states that Mr. Parsons may not engage in the business 

of operating a tire facility. The language is not restricted to ownership of the 

business. Monro drafted the non-compete clause. It would have been easy 

enough for Monro to state “owning” rather than “operating” if such was its 

intent. It was perfectly reasonable for Mr. Parsons to read the term 

“operating” to include the kinds of store management jobs that were on offer 

in the Pensacola area. It is difficult to accept the proposition that Monro 

would have stood by and done nothing while Mr. Parsons wrecked their 

Pensacola business by going to work as the manager of a competitor. The 

undersigned finds that Ms. Mulholland’s reading of the non-compete clause is 

self-serving and at odds with the plain language of the contract. 

27. Raemary Nacy, Monro’s Workers’ Compensation Risk Manager, 

credibly testified that Mr. Parsons received a total of $47,150.28 in indemnity 

payments from workers’ compensation. Her testimony was based on detailed 

records from Monro’s workers’ compensation carrier. It is found that any 

award of back pay/lost wages to Mr. Parsons should be offset by the amount 

he received in workers’ compensation indemnity payments. 

28. In the underlying proceeding, it was established that the last day 

Mr. Parsons worked for Monro was on or about March 18, 2018. Thus, as of 

the date of the hearing on remand, Mr. Parsons had lost 39.42 months of 

income. His income from Monro was $10,000 per month plus a truck 

allowance of $600 per month. Mr. Parsons’s lost income would amount to 

$394,200, to which should be added the lost truck allowance of $23,652, for a 

total of $417,852 in back pay/lost wages. After the offset of $47,150.28, the 

total of back pay/lost wages to which Mr. Parsons is entitled is $370,701.72, 

plus interest. 

29. The credible evidence presented at the hearing, including the detailed 

invoices of the law firm of Whibbs Stone Barnett, P.A., demonstrated that 

Mr. Parsons incurred attorneys’ fees of $9,956.00 and costs of $1,340.04, for a 



 

9 

total of $11,296.04 in attorneys’ fees and costs. Based on the expertise of 

Mr. Parsons’s counsel and the efficient use of time demonstrated by the 

invoices, it is found that these fees and costs were eminently reasonable. 

 

CONCLUSIONS OF LAW 

30. The Division of Administrative Hearings has jurisdiction of the subject 

matter of and the parties to this proceeding. §§ 120.569 and 120.57(1), Fla. 

Stat. 

31. The Florida Civil Rights Act of 1992 (the “Florida Civil Rights Act” or 

the “FCRA”), chapter 760, prohibits discrimination in the workplace.  

32. Section 760.10 states the following, in relevant part: 

(1) It is an unlawful employment practice for an 

employer: 

  

(a) To discharge or to fail or refuse to hire any 

individual, or otherwise to discriminate against any 

individual with respect to compensation, terms, 

conditions, or privileges of employment, because of 

such individual's race, color, religion, sex, national 

origin, age, handicap, or marital status. 

   

33. Monro is an “employer” as defined in section 760.02(7), which provides 

the following: 

(7) “Employer” means any person employing 15 or 

more employees for each working day in each of 

20 or more calendar weeks in the current or 

preceding calendar year, and any agent of such a 

person. 

 

34. The Florida Civil Rights Act gives the FCHR the authority to issue an 

order prohibiting the practice and providing affirmative relief from the effects 

of the practice, including back pay, if it finds, following an administrative 

hearing, that an unlawful employment practice has occurred. See § 760.11, 

Fla. Stat. It was established in the March 2, 2020, Recommended Order that 

Monro’s constructive dismissal of Petitioner was an act of discrimination on 
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the basis of age in, violation of section 760.10(1)(a). The Recommended 

Order’s Findings of Fact and Conclusions of Law were adopted in full as the 

FCHR’s final agency action as to those issues. 

35. The undersigned must take into account the efforts that Mr. Parsons 

made to mitigate his damages. As was noted by ALJ Joyous D. Parrish in 

Lamarre v. The Richman Group, Case No. 10-9511 (Fla. DOAH Apr. 6, 2011):  

42. The purpose of relief in a discrimination case, 

such as this, is to recreate the conditions and 

relationships that would have been had there been 

no unlawful discrimination; that is to say, make the 

party whole. See United States v. City of Miami, 

195 F.3d 1292 (11th Cir. 1999). Nevertheless, such 

party must mitigate damages through reasonably 

diligent efforts to seek employment that is 

substantially equivalent. See Lathem v. Dep't of 

Child. & Youth Servs., 172 F.3d 786 (11th Cir. 

1999)…. 

 

36. The above Findings of Fact demonstrate that Mr. Parsons engaged in 

a diligent effort to obtain employment that was consistent with his extensive 

knowledge of, and long experience in, the commercial tire business. He 

sought a position in Pensacola that was substantially equivalent to his prior 

jobs and could easily have done so but for the non-compete clause in the Asset 

Purchase Agreement. He conceded that he might have taken a low wage job, 

but such employment would have done little to repair the economic damage 

done to Mr. Parsons and his family by Monro’s act of discrimination, and 

would in any event not have been substantially equivalent to his prior 

employment. 

37. Based on the above Findings of Fact, the undersigned concludes that 

Mr. Parsons is entitled to back pay/lost wages in the amount of $370,701.72, 

plus interest, and attorneys’ fees and costs in the amount of $11,296.04. 
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RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations issue a 

final order finding that Monro, Inc., d/b/a McGee Tire and Auto, committed 

an act of unlawful discrimination against Petitioner, Jeff B. Parsons, and 

awarding Petitioner back pay/lost wages in the amount of $370,701.72, with 

interest, and attorneys’ fees and costs in the amount of $11,296.04. 

 

DONE AND ENTERED this 31st day of August, 2021, in Tallahassee, Leon 

County, Florida. 

S  

LAWRENCE P. STEVENSON 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 31st day of August, 2021. 
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Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 
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Tallahassee, Florida  32399-7020 

 

Stephen J. Jones, Esquire 

Nixon Peabody LLP 

1300 Clinton Square 

Rochester, New York  14604 

 

 

 

 

Ryan M. Barnett, Esquire 

Whibbs and Stone, P.A. 

Unit C 

801 West Romana Street 

Pensacola, Florida  32502 

 

Jeffery Alan Meyer, Esquire 

Nixon Peabody LLP 

50 Jericho Quadrangle 

Jericho, New York  11753 
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Stanley Gorsica, General Counsel 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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