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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

MIKA KOWALUK, 

 

     Petitioner, 

 

vs. 

 

ASHLEY FURNITURE HOMESTORE, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 20-2502 

 

 

RECOMMENDED ORDER 

Pursuant to notice, a final hearing was conducted in this case on 

January 20, 2021, via Zoom teleconference, before Lawrence P. Stevenson, a 

duly-designated Administrative Law Judge (“ALJ”) of the Division of 

Administrative Hearings (“DOAH”). 

 

APPEARANCES 

For Petitioner:  Mika Kowaluk, pro se 

1700 Robb Street, Apartment 15-306 

Lakewood, Colorado  80215 

 

For Respondent: Stephanie C. Generotti, Esquire 

Ogletree, Deakins, Nash, Smoak & Stewart, P.C. 

100 North Tampa Street, Suite 3600 

Tampa, Florida  33602 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent, Ashley Furniture Homestore (“Ashley 

Furniture”), subjected Petitioner, Mika Kowaluk (“Ms. Kowaluk” or 

“Petitioner”), to discrimination on the basis of her race, national origin, or 
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gender or on the basis of a sexually hostile work environment, in violation of 

section 760.10, Florida Statutes.1  

 

PRELIMINARY STATEMENT 

On November 2, 2018, Petitioner filed with the Florida Commission on 

Human Relations ("FCHR") an Employment Complaint of Discrimination 

against Ashley Furniture. The Employment Complaint of Discrimination 

stated as follows: 

I am a White female and of Polish descent. I was 

discriminated against for these reasons. I began my 

employment with Respondent on December 26, 

2017 in Home Furnishing. I have endured constant 

harassment from my coworkers. Jonathan used 

vulgar language while talking to me. Jonathan also 

used the chalk from the board in a rubbing manner 

on his “privets” while in a meeting. Dominique 

shouted and talked down to me. In April 2018 

Manager Lincoln presented inappropriate behavior 

with his sexual gestures with his hand around his 

“privets” while next to me. I have asked him 

numerous times to stop; however, shortly after I 

received disciplinary action. In May 2018 I was on 

my lunch break and was sitting by the desk in 

training room and eating. Susan stormed in and 

approached me with her angry voice, “This is my 

spot my food is there.” She tried verbally force me 

out of place that I was already setting for some 

time having my lunch. I responded to her calmly 

that she wasn’t there and sorry, but I like to finish 

my food. She replied “that’s why nobody likes you, 

enjoy your lonely life.” In June 2018, new manager 

[Luking] was behaving in a harassing way by 

licking his upper lip ostentatiously. Rohan, a 

salesperson was also presenting inappropriate 

behavior by holding his hand on his “privets.” 

                                                           
1 Citations shall be to Florida Statutes (2020) unless otherwise specified. Section 760.10 has 

been unchanged since 1992, save for a 2015 amendment adding pregnancy to the list of 

classifications protected from discriminatory employment practices. Ch. 2015-68, § 6, Laws of 

Fla. 
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Luking was creating an abusive environment by 

talking down to me while holding his hands on his 

hips creating dominant posture. Luking told me as 

well that he is not going to do overriding for me and 

if I don’t like it I can get another job.  

 

The FCHR conducted an investigation of Ms. Kowaluk’s allegations. On 

April 23, 2020, the FCHR issued a written determination finding that there 

was no reasonable cause to believe that the discriminatory and/or retaliatory 

acts had occurred.2 The FCHR’s determination stated as follows, in relevant 

part: 

Complainant is a white Polish female who was 

employed with Respondent as a Retail Sales 

Associate. Complainant alleges Respondent 

harassed her and discriminated against her based 

on her race, on her sex, and on her national origin.  

 

Complainant claims her supervisors and co-

workers engaged in behaviors that included, 

placing their hands on or near their own clothed 

genital areas, licking their own lips, and using 

abusive and vulgar language toward Complainant. 

Respondent submitted documents that reflect 

Respondent terminated Complainant's employment 

after Complainant repeatedly breached 

Respondent's workplace rules and policies.  

 

Regarding the claim of disparate treatment, to 

establish a prima facie case, Complainant must 

                                                           
2 The finding of no reasonable cause was made well after the statutory 180-day deadline for 

the FCHR’s making such determinations. § 760.11(3), Fla. Stat. Under the scheme 

established by section 760.11, the FCHR should have provided Ms. Kowaluk with a notice of 

its failure to reach a finding of probable cause within 180 days after the filing of the 

complaint. The notice should have informed Ms. Kowaluk of her right to proceed with either 

a civil action in any court of competent jurisdiction or an administrative hearing at DOAH. 

§ 760.11(8), Fla. Stat. However, the FCHR’s failure to notify Ms. Kowaluk of her rights does 

not appear to be jurisdictional under the applicable case law. Once the 180 days passed, 

Ms. Kowaluk’s rights under section 760.11(8) became operative regardless of the FCHR’s 

providing or failing to provide notice. She had the right to bring a civil action whether or not 

the FCHR notified her of her right to do so. See Woodham v. Blue Cross and Blue Shield of 

Fla., Inc., 829 So. 2d 891 (Fla. 2002). For purposes of this Recommended Order, Ms. Kowaluk 

is presumed to have elected to proceed in the administrative forum pursuant to section 

760.11(4), as referenced in section 760.11(8). 
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show: (1) that she belongs to a protected class; 

(2) that she is qualified for the position she held 

with Respondent; (3) that Complainant was 

subjected to an adverse employment action; and 

(4) that Respondent treated a similarly situated 

person outside Complainant's protected classes 

more favorably. In the present case, the 

Commission's investigation did not reveal sufficient 

evidence that showed Respondent treated a 

similarly situated person outside Complainant's 

protected classes more favorably. Even assuming 

the establishment of a prima facie case, 

Respondent stated a legitimate, non-discriminatory 

reason for terminating Complainant's employment, 

and the Commission's investigation did not reveal 

sufficient evidence that the stated reason is pretext 

for discrimination. Therefore, the claim of disparate 

treatment must fail. 

 

Regarding the claim that Respondent subjected 

Complainant to unlawful, discriminatory 

harassment, Complainant must show: (1) that she 

belongs to a protected class; (2) that she was 

subject to unwelcome harassment; (3) that the 

harassment was based on a protected 

characteristic; (4) that the harassment was 

sufficiently severe or pervasive to alter terms and 

conditions of employment and create a 

discriminatorily abusive working environment; and 

(5) that Respondent is responsible for such 

environment under a theory of vicarious or direct 

liability. In the present case, the Commission's 

investigation did not reveal sufficient evidence that 

Respondent subjected Complainant to unwelcome 

harassment. Therefore, the claim of harassment 

must also fail. 

 

On May 28, 2020, Ms. Kowaluk timely filed a Petition for Relief with the 

FCHR. On May 29, 2020, the FCHR referred the case to DOAH for the 

assignment of an ALJ and the conduct of a formal hearing. The final hearing 

was initially scheduled for August 26, 2020. Two continuances were granted. 
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The hearing was rescheduled for January 20, 2021, on which date it was 

convened and completed. 

 

At the hearing, Ms. Kowaluk testified on her own behalf. Ms. Kowaluk 

offered no exhibits directly into evidence. However, Respondent’s Exhibits 41 

through 52 were entered into evidence at the request of Ms. Kowaluk, who 

had provided these documents to Respondent.    

 

Respondent presented the testimony of Store Manager Craig Hanson and 

of its former Human Resources (“HR”) Manager Gladys Lopez. Respondent’s 

Exhibits 1, 3, 7, 9, 13, 14, 21, 25, 27, 31, 36, 38, and 41 through 52 were 

entered into evidence. 

 

On January 23, 2021, Petitioner sent an email to the undersigned, with a 

copy to counsel for Respondent. The email was essentially Ms. Kowaluk’s 

attempt to supplement her testimony with written commentary on several of 

Respondent’s exhibits. On January 27, 2021, Respondent filed a motion to 

strike the email from the record, based on the prejudicial effect of Petitioner’s 

submitting additional testimony without giving Respondent an opportunity to 

cross-examine or otherwise test the veracity of Petitioner’s statements. 

Respondent’s motion is hereby GRANTED. Petitioner’s email of January 23, 

2021, has not been considered in the composition of this Recommended 

Order. Respondent’s motion for attorney’s fees and costs associated with 

filing its motion to strike is DENIED.  

 

The two-volume Transcript of the final hearing was filed with DOAH on 

March 8, 2021. Respondent’s Motion for an Extension of the Time for Filing 

Proposed Recommended Orders was granted by Order dated March 17, 2021. 

In keeping with the Order granting extension, Respondent timely filed its 
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Proposed Recommended Order on March 30, 2021. Petitioner did not file a 

proposed recommended order. 

 

FINDINGS OF FACT 

Based on the evidence adduced at hearing, and the record as a whole, the 

following Findings of Fact are made: 

1. Ashley Furniture is an employer as that term is defined in section 

760.02(7). Ashley Furniture is a furniture manufacturer with retail stores 

around the world, including in Altamonte Springs, Florida. 

2. Ms. Kowaluk is a white female who was born in Poland.  

3. Ms. Kowaluk began working as a Retail Sales Associate (“RSA”) on or 

about December 26, 2017, at Ashley Furniture’s Altamonte Springs retail 

store. Petitioner worked at the Altamonte Springs store until her resignation 

on July 16, 2018. 

4. The chronology of events in this case is complicated because there were 

two simultaneous tracks of complaints coming in to Ashley Furniture’s HR 

department. Starting in February 2018 and continuing until her resignation, 

Ms. Kowaluk filed a steady stream of complaints regarding incidents with 

fellow employees and supervisors. At the same time, several other Ashley 

Furniture employees were filing their own stream of complaints with HR 

regarding Ms. Kowaluk. HR Manager Gladys Lopez testified that her office 

was often conducting more than one investigation either initiated or provoked 

by Ms. Kowaluk. 

5. On February 1, 2018, Ms. Kowaluk filed with HR a written complaint 

that a male employee was singing near her as she completed some 

paperwork. She shushed him. He then began a conversation with a nearby 

female employee that included the “F-word.” Ms. Kowaluk admonished him 

for his language and both of the other employees laughed at her. Referencing 

Ms. Kowaluk’s paperwork, the male employee told Ms. Kowaluk to “take your 
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junk” and work elsewhere. Ms. Kowaluk took offense because she believed 

the word “junk” to be vulgar. 

6. Ms. Kowaluk testified that she believed this incident and her complaint 

to HR about it were the reason she was never accepted by the other 

employees in the Altamonte Springs store. She testified that from that point 

forward, management would ignore her complaints about improper language 

or behavior by fellow employees. Instead, management would turn the 

situation on its head and impose discipline on her because she had the 

temerity to speak out. 

7. In March 2018, Craig Hanson, an experienced manager with Ashley 

Furniture, came to the Altamonte Springs store as Store Manager. He 

described Ms. Kowaluk as confrontational, argumentative, and “kind of 

rude.” She was disruptive in morning meetings and did not take feedback 

well in terms of complying with Ashley Furniture policy. 

8. On March 16, 2018, Ms. Kowaluk came to Mr. Hanson to complain 

about a customer “being inappropriate and touching himself.” Ms. Kowaluk 

stated that when she asked the customer about it, he said, “What are you 

talking about?” and acted as if he had done nothing wrong.  

9. Mr. Hanson testified that no other employee corroborated 

Ms. Kowaluk’s account of the customer’s inappropriate behavior. Mr. Hanson 

also stated that no other employee at the Altamonte Springs store ever made 

a similar complaint about a customer but that Ms. Kowaluk did so more than 

once. 

10. Ms. Kowaluk also raised with Mr. Hanson an issue she had with 

fellow RSA Dominique Jaime. Ms. Kowaluk had reported Ms. Jaime to 

Assistant Manager Lincoln Rivera on February 18, 2018, and would continue 

to complain about Ms. Jaime throughout her employment with Ashley 

Furniture. Ms. Kowaluk’s allegations were always variations of the complaint 

that Ms. Jaime was loud, that she yelled at Ms. Kowaluk, and that she was 
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overly aggressive in taking the “point” position, i.e., the RSA first in line to 

greet customers entering the store.  

11. On March 16, 2018, Mr. Hanson told Ms. Kowaluk that he was 

required to speak to all parties and get all of the facts before taking any 

disciplinary action. Ms. Kowaluk was unsatisfied. In his memo to Ms. Lopez, 

dated March 17, 2018, Mr. Hansen wrote that Ms. Kowaluk “asked me if I 

was uncomfortable with the conversation because of my mannerisms.” 

Mr. Hanson responded that he was not uncomfortable and that Ms. Kowaluk 

should put her statement in writing. 

12. Mr. Hanson characterized Ms. Kowaluk as “not a team player.” She 

had a confrontation of some kind on every shift she worked. Other employees 

complained about her on a daily basis.  

13. Mr. Hanson noted that Ms. Kowaluk was insubordinate and 

confrontational with management. She would openly disparage company 

policies and state her intention not to follow them. She would argue with her 

managers during morning staff meetings. Mr. Hanson testified that he would 

take Ms. Kowaluk aside and counsel her one-on-one after these incidents. 

However, he would contact HR when Ms. Kowaluk referenced sexual 

harassment, abuse, or someone being aggressive toward her. 

14. HR came to the Altamonte Springs store to investigate every 

complaint made by or about Ms. Kowaluk. Ms. Lopez testified that as the 

regional HR Manager, she visited each of the 18 stores in her region about 

once every three weeks for at least four hours per visit.  

15. Ms. Lopez testified that she received approximately four complaints 

from Ms. Kowaluk and about six complaints against Ms. Kowaluk in March 

and April of 2018 alone. She testified that she made about five extra trips to 

the Altamonte Springs store due to Ms. Kowaluk and that her subordinate 

HR staff was required to make trips to the store as well. In every case, 

Ms. Lopez found evidence to substantiate the allegations against 

Ms. Kowaluk in terms of her belligerence and aggressiveness. She could find 
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no evidence to support Ms. Kowaluk’s claims that other RSAs were abusive 

and physically aggressive towards her. 

16. Mr. Hanson testified as to a meeting with Ms. Kowaluk on April 12, 

2018, that began normally but took an odd turn. Mr. Hanson’s written 

statement to Ms. Lopez, confirmed by Mr. Hanson at the hearing, was as 

follows, in relevant part: 

Mika asked me to meet with her today at noon to 

speak about her growth as a person and with the 

company. It started off with her asking me about 

how she can get better and what the next steps 

towards management would be. I stated that first 

we should focus on getting her numbers up, focus 

on her process, and then go from there. I told her 

about my path and how I got to where I am at and 

it came from learning and growth at the role as I 

was at [sic]. This then turned into her talking 

about growth as a person. She then took it to why 

do customers “touch their privates” and is this 

acceptable in our culture. She then went on to 

speak about issues and conflict that she has had 

with the team and how is this still going on and 

isn’t this supposed to be a professional 

environment?  

 

Eventually she started speaking about Lincoln and 

how he adjusts his pants from the front and not 

from the side and how she finds this to be “highly 

inappropriate.” She went on speaking about his 

hand gestures and how he uses them when talking 

and how this was not professional. We spoke a bit 

more and she stated that she didn’t know if how he 

adjusted his pants in front of her was intentional or 

just a habit. This concerns me because I feel she is 

implying that it could be on purpose just around 

her. Lincoln sent me a statement that I will 

forward to you stating his side of what happened….  

 

17. Mr. Rivera’s written statement to Mr. Hanson, sent on April 4, 2018, 

was as follows, in relevant part: 
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At some point, we will need to sit down and discuss 

Mika once again because I feel I have to watch 

everything that is done in front of her. I just sat 

down at my desk at the end of the night to take 

care of some paperwork and she approached my 

desk. I adjusted my pants after sitting down 

because they were sliding down when I sat. I did 

not touch myself anywhere private, I simply 

grabbed my pants at the side and pulled them up. 

She asked me not to do that in front of her as this 

was inappropriate behavior. I told her that, at this 

point, I feel uncomfortable with her here at my 

desk and to please go to the back of the store in 

preparation to leave. I did ask Priya to stay until 

she leaves but this person is very difficult to work 

around. I don’t know what to say or do at this point 

but wanted you to know the moment it happened. 

 

18. Mr. Hanson testified that he never saw Mr. Rivera touch his genitals 

in front of anyone and that HR’s investigation found no evidence to 

substantiate Ms. Kowaluk’s allegation. The facts established that Mr. Rivera 

was making an everyday movement of adjusting his belt. 

19. Ms. Kowaluk described a morning staff meeting with Mr. Rivera 

during which he “was constantly moving his hands close to his private parts 

or on his hips.” She testified that Mr. Rivera was not simply adjusting his 

pants but would “[put his] hands in front of [his] privates and grab and adjust 

that way.” This was “highly inappropriate” and “very bizarre.” Ms. Kowaluk 

testified that Mr. Rivera repeated the gesture while standing next to her 

during a sale. She claimed to have developed a reaction akin to post 

traumatic stress disorder from witnessing Mr. Rivera adjust his pants. 

20. Ms. Kowaluk testified that she asked Mr. Hanson about the behavior 

because it was so bizarre she could not understand it. She speculated that 

maybe it was a nervous tic, or some psychological residue from his time in the 

military.  

21. Mr. Hanson investigated the morning meeting. In a memo to 

Ms. Lopez dated May 25, 2018, Mr. Hanson wrote, in relevant part: 
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Mika came to me today asking to go home and I 

asked why. She said the morning meeting and how 

she felt it was abusive and offensive. She stated 

that Lincolns [sic] hand gestures are around his 

crotch and she find this to be unacceptable and that 

he only does it around her. She feels as if she is 

being bullied and that anytime we conduct an 

investigation the stories get twisted. She states 

that she can’t trust the team for this reason. 

 

Per our conversation I had one on one meetings 

with everyone who attended this morning 

meeting…. 

 

22. Mr. Hanson’s interviews with the three other people at the meeting 

revealed that nothing untoward occurred. The witnesses uniformly described 

the meeting as “productive and helpful,” “very beneficial,” and “positive.” 

Neither of the two other females present at the meeting noticed Mr. Rivera 

doing anything that could be deemed socially unacceptable or offensive. 

23. Ms. Kowaluk also complained that another assistant manager, Luking 

Martinez, was “licking his upper lip sensually.” She believed this to be a form 

of harassment and sabotage of her sales because Mr. Martinez only did it 

when he was near Ms. Kowaluk and her customers. Ms. Kowaluk testified 

that her problems with Mr. Martinez commenced when he placed his hand on 

her shoulder while helping her with a sale and she asked him not to touch 

her. 

24. In a memo to Ms. Lopez, dated July 1, 2018, Ms. Kowaluk wrote as 

follows, in relevant part, verbatim: 

After your visit at the Altamonte Ashley Furniture 

on June 27, 2018, the situation at the store got 

worst. I have experienced more harassing 

behaviors from co-workers and managers at the 

store. In my opinion, I am not considering this as a 

coincidences but it feels like it’s creating an 

intentional bullying situations by oppressors at this 

company. It is very unprofessional and harassing 

environment that I am working in.  
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To be more specific: Homiera is creating hostile 

situations front of customer, as well as holding her 

hand intentionally with inappropriate gesture front 

of her privet parts. Saturday morning June 30, 

2018, in store meeting I have observed that Rohan 

was [holding] his left hand inappropriately on his 

private parts. Another situation happened with 

Lorraine and she was holding her hand 

intentionally front of her privet part. I have 

experienced as well inappropriate behavior from 

David like sticking his tongue out randomly in 

front of me and making strange sounds. 

 

I have experienced this same harassing gestures 

from customers, man and woman’s holding hand 

front of privet parts. There was one customer at the 

store and he was approaching me in inappropriate 

harassing way aggressively getting very close to 

me, invading my personal space! Tiffany the person 

works in office at the store told me that he is her 

friend. I had conversation with her about his highly 

invasive behavior. She suggest that I should talk 

about this with my managers. Well I have mention 

many times similar problems to managers but with 

out any problem solving solutions. Basically my 

words and concerns are not going anywhere and I 

have the impression that harassing culture is in 

favored instead of proper safe and pleasant 

environment for employ at Ashley Furniture in 

Altamonte…. 

 

25. HR investigated every allegation made by Ms. Kowaluk and could not 

substantiate any of them. 

26. The multiple complaints made against Ms. Kowaluk led to disciplinary 

action against her. On April 18, 2018, a written warning was issued that 

described her conduct as follows: 

Mika Kowaluk is expected to act in accordance with 

our company values and code of conduct. 

 

You must conduct yourself in a professional 

manner and treat your peers and fellow employees 

with respect. 
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Mika has had multiple instances of conflict with 

numerous members of the team, including conflict 

with management, failure to follow proper floor 

etiquette, and push back on certain behavioral 

initiative that drive sales numbers. 

 

Mika refuses to use appropriate meeting etiquette 

when speaking with management and peers. Mika 

focuses on individual mannerisms and verbal tone 

to the point that members of the team and 

management feel uncomfortable working with her. 

 

Ashley is proud of our diverse workforce and 

embrace [sic] those things that make us different. 

Mika must work together with her peers to 

maintain a professional work environment. 

 

Retaliation of any kind will not be accepted. 

 

Mika, your behaviors and actions have not 

demonstrated alignment with the expectations of 

the RSA and Company Care Values. This has 

shown up in your behaviors, communication style 

and interactions with your peers and management 

team within the store. 

 

27. The written warning set forth the following corrective action plan: 

Mika is receiving a written warning due to her 

failure to abide by the Company code of conduct 

and values. Moving forward it is expected that 

Mika is in alignment with management and 

company initiatives. We will also cover our floor 

rules with Mika as well as any questions she may 

have on proper floor etiquette. 

 

Mika, it is expected from you to abide by the floor 

rules and etiquette moving forward. Engaging in 

any further unsatisfactory behavior could result in 

disciplinary action up to and including termination 

of employment. 

 

28. Ms. Lopez testified that she discussed the written warning with 

Ms. Kowaluk at the time it was issued. Ms. Kowaluk refused to accept the 
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corrective action and continued to blame her actions on her peers. Ms. Lopez 

stated that Ms. Kowaluk’s behavior did not change after the written warning 

was issued and that she continued to receive complaints from Ms. Kowaluk’s 

coworkers as to her aggressiveness, insubordination, and lack of respect for 

her peers and managers. Ms. Kowaluk likewise continued to file harassment 

complaints. 

29. On May 12, 2018, an incident occurred involving RSA Susan 

Woodbury, whom Ms. Kowaluk had already accused of “physical assault” 

after Ms. Woodbury bumped into her and neglected to apologize. On May 12, 

2018, Ms. Woodbury had spread out her lunch on a table in the store’s break 

room. She was about to sit down and eat when she was called to the sales 

floor. She covered her food and went out of the break room. 

30. When Ms. Woodbury returned to the break room a few minutes later, 

Ms. Kowaluk was sitting and eating her own lunch in the space that 

Ms. Woodbury had set for herself. Ms. Woodbury asked Ms. Kowaluk to 

move. Ms. Kowaluk refused. When Ms. Woodbury insisted that she had been 

there first, Ms. Kowaluk said words to the effect of, “What are you going to 

do? Fight me?” Ms. Woodbury gathered her lunch things. On her way out of 

the break room, Ms. Woodbury stated, “This is why no one likes you.” 

31. Ms. Kowaluk testified that she sat down at the table in the break 

room. She saw Ms. Woodbury’s plates on the table but sat down and began to 

eat her own lunch. Ms. Woodbury then entered the room and “abusively 

approached” Ms. Kowaluk. In a “threatening” manner, she demanded that 

Ms. Kowaluk vacate the table. Ms. Kowaluk denied that she taunted 

Ms. Woodbury with the “what are you going to do?” statement but confirmed 

that she refused to move and told Ms. Woodbury to find someplace else to sit. 

32. In keeping with Ashley Furniture’s progressive discipline policy, 

Ms. Kowaluk was issued a final written warning on May 16, 2018. As the 

name indicates, a final written warning is the last step before termination of 
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employment. The final written warning described Ms. Kowaluk’s conduct as 

follows: 

Mika Kowaluk is expected to act in accordance with 

our company values and code of conduct. You must 

conduct yourself in a professional manner and treat 

your peers and fellow employees with respect. Mika 

has continuing conflict with members of the team, 

including conflict with management. Mika 

continues to refuse to use appropriate meeting 

etiquette when speaking with management and 

peers. 

 

Mika had an incident with another manager, 

Luking Martinez, on May 4th. Mika was on a 

phone call, and after calling you two times, Luking 

moved you to the bottom of the list. He informed 

you that you were moved to the bottom of the list 

because you were not ready to take point. At this 

point you felt as if he was raising his voice at you 

and he stated he was not raising his voice. He then 

said that you need to be more respectful to the 

team and to management. You followed this 

statement with, “this is America and we are all 

equals.” 

 

On 5/12/18 Mika had another incident with Susan 

that was a confrontation in the break room. Mika 

sat in a spot that Susan had recently vacated in 

which she asked her to move and she refused. This 

is not against policy. You also implied what is she 

going to do about it? Fight you? These are 

confrontational words and is [sic] not accepted at 

Ashley. 

 

Mika, your behaviors and actions have not 

demonstrated alignment with the expectations of 

the RSA and Company Care Values. This has 

shown up in your behaviors, communication style 

and interactions with your peers and management 

team within the store. 

 

As a result, Mika Kowaluk is receiving a Final 

Warning effective today. 
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33. The final written warning set forth the following corrective action 

plan: 

Mika is receiving a Final Warning due to her 

failure to abide by the Company code of conduct 

and values. Moving forward it is expected that 

Mika is in alignment with management and 

company initiatives. We will also cover our floor 

rules with Mika as well as any questions she may 

have on proper floor etiquette. 

 

Mika, it will be expected from you to abide by the 

floor rules and etiquette moving forward. Engaging 

in any further unsatisfactory behavior could result 

in disciplinary action up to and including 

termination of employment. 

 

34. Ms. Kowaluk signed the final written warning to acknowledge her 

receipt of it, but also wrote the following beneath the signature lines: “I don’t 

agree with this statement. The statements from Luking and Susan is not 

what actually happened.” 

35. The event that finally precipitated Ms. Kowaluk’s separation from 

employment at Ashley Furniture occurred on June 30, 2018. The most 

credible version of the event is that of Mr. Hanson, who wrote the following 

account in a memo to Ms. Lopez on June 30, 2018: 

Today Mika had a guest that spoke primarily 

Spanish. She called Luz over the intercom, but I 

guess Luz was not available or didn’t respond for 

some reason. Mika then called Luking over. Luking 

was speaking with the customer, and called me 

over because he noticed that the situation was 

getting uncomfortable. I came over and Luking was 

speaking to the guest in Spanish. He states that 

they would prefer to work with someone who 

speaks Spanish, so he called Lorraine, an RSA who 

speaks Spanish. At this point Mika got very upset 

and started talking about how she doesn’t 

appreciate this and this is not okay in front of the 

guest. She also said that the guest did not ask for 

someone who spoke Spanish. Luking said that they 
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did, but during the conversation with Luking, they 

were both speaking Spanish. When asked if she 

understood Spanish, Mika said no. At this point, I 

advised Mika that it was best to not assume Luking 

was lying and allow him to turn the sale over. She 

then stated that she doesn’t believe anything 

Luking says and that he was lying and they did not 

want someone who spoke Spanish. I advised her 

that I was trying to help her understand how to 

handle this situation, but we cannot cause a [scene] 

in the middle of the showroom. She stated that I 

was abusing and harassing her and was no help at 

all. I then said that for the past two days more so 

than usual, she has had an attitude, been 

disruptive, and negative, impacting the building 

[in] a very bad way. I told her that this is not 

acceptable and she will need to change her attitude. 

She then stated that she is frustrated and that is 

why. She then continued to go on about how this is 

unfair, she was abused, harassed, and nothing is 

being done. I tried to explain to her that 

investigations have been done and was trying to 

help her understand. She would not take this for an 

answer and continued being rude and disrespectful. 

At this point I asked her to leave the building and 

told her I would call her when she can come back. 

She continued to talk about her pay, and fight back 

being rude and disrespectful [sic]. I asked her to 

leave again. Same result. I then asked her to leave 

one more time and she walked away. 

 

After she walked away, I saw her walking back 

towards me and knew it was going to be 

confrontational. I asked Janine [to] attend the 

conversation. At this point, she came up to me and 

told me she wanted a meeting with Steve King.[3] I 

told her that she had the right to request a meeting 

with whomever she wanted, but should do it 

through HR. I then politely and calmly asked her to 

leave the premises. She then got attitude and was 

confrontational talking about how she was being 

harassed and abused. I asked her calmly to leave 

                                                           
3 The record does not otherwise identify Steve King. From the context, it is presumed that 

Mr. King was an executive with Ashley Furniture. 
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again, and same result. I asked her one [more] time 

to leave and she finally left the premises. 

 

I personally believe she is creating a hostile work 

environment and would suggest not having her 

come back to the store until this is resolved. 

 

After all this was done, I went to the customer that 

was in question, and apologized. I then politely 

asked if they were having a good experience since 

the issue. They said yes and that they were 

working with Lorraine. I then asked if they did 

prefer to work with someone who spoke Spanish 

and [they] gestured yes, as [they] did not speak 

very much English at all. 

. 

36. Mr. Hanson’s testimony was consistent with his statement. The 

customers spoke little English and Ms. Kowaluk spoke no Spanish. 

Mr. Hanson stated that it is Ashley Furniture’s policy to provide Spanish 

speaking customers with an RSA who can communicate with them. 

Ms. Kowaluk was upset and argumentative and finally had to be asked to 

leave the store. 

37. In her testimony, Ms. Kowaluk denied that the customers needed 

assistance from a Spanish speaking RSA, but she nevertheless put out a call 

for a Spanish speaking RSA named Luz. Ms. Kowaluk testified that she and 

Luz had worked well together in the past. Ms. Kowaluk stated that she had a 

good history with Luz. Ms. Kowaluk had no fear that Luz would steal the sale 

rather than follow Ashley Furniture’s protocol and share the commission 

with Ms. Kowaluk as the RSA who first assisted the customers. 

38. Ms. Kowaluk testified that when Luz did not appear, she asked 

Mr. Martinez if he knew her whereabouts. She said that Mr. Martinez and 

the RSA identified as Lorraine “stormed to me.” Mr. Martinez began 

speaking in Spanish to the customers and took over the sale. Mr. Martinez 

stood, “putting his hands on his waist” and repeatedly asking Ms. Kowaluk if 

she spoke Spanish. Mr. Martinez “molested” her and made her “highly 
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uncomfortable.” She was not given an opportunity to explain to Mr. Hanson 

what had actually happened because Mr. Martinez “bullied the whole 

situation.”  

39. Ms. Kowaluk adamantly held that the customers spoke English and 

did not need or ask for assistance from a Spanish speaking RSA. She wanted 

to involve Luz in the sale to return a favor from a prior sale and because she 

knew Luz would work well with these customers. 

40. Ms. Kowaluk was suspended pending HR’s investigation of the 

incident. In the July 1, 2018, memo quoted in Finding of Fact 24, supra, 

Ms. Kowaluk told Ms. Lopez her version of the events of June 30, 2018: 

… It was another situation created when on 

Saturday I have customer looking for furniture and 

they asked me to give them a space and if they 

need something they will approach me with any 

questions. After some time they got back with me 

asking for particular table in dark finishing. I have 

show some to them and I was in process of 

searching for more when I decided to TEO this 

customer to Luz.[4] This customer was speaking 

English and Spanish but [I] had this feeling that 

Luz could have a better connection with them. I 

called her over radio but [didn’t have] a clear 

answer do to unacceptably bad radio quality’s (we 

have constantly problem with radio at store and the 

communication is horrible unsatisfactory and 

unclear). 

 

I have called Luking that was walking next to 

Lincoln desk at the time to help me with the 

customer and my intention was as well to 

introducing the customer to manage, He started to 

approach me and Lorraine for some reason was 

walking with Luking (I have not asked her for help 

or like to have her near me or my customer. She is 

presenting aggressive and not pleasant attitude for 

most part when interacting with me, and I don’t 

feel comfortable around her). 

 

                                                           
4 The term “TEO” was not explained at the hearing. 
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I told her: thank you Lorraine but I don’t need your 

help and that I have called Luz. I was starting to 

introducing the customer needs to Luking but he 

interrupted me rudely starting talking in Spanish, 

and then told Lorraine to help the customer 

because that’s what they requested. It was not 

really what the customer intention was. Luking 

and Lorraine in my opinion created this situation 

intentionally. Then Luking stared to talking to me 

with intimidating voice and body gesture like 

puling his jacket up and touching belt in way to 

created abusive body posture. Interrogating me 

with this same question few times if I speak 

Spanish, to create terrorizing and bully 

atmosphere. 

 

Craig asked me then to go to training room to talk 

about this instead of in show room. I have refused 

because I don’t really feel comfortable in his 

present and Priya. I have experienced 

unappropriated body behavior from Craig as well 

all the conversations are more like interrogations 

and trying to putting me down rather then to 

understand and recognize the severe problem of 

harassment. Actually all the conversations in the 

training room that I had with management it felt to 

me like harassment and threats: verbally or body 

gestures, rather [than] friendly, compassionate and 

understanding with intention to solve the problem. 

 

Craig is accusing me of been aggressive which is 

not the case. I was frustrated with this in my 

opinion intentionally created situation to effect me 

in negative way so the manager can accumulate a 

fake reason to send me home again and effect my 

earnings, but I have not present any aggressive 

behavior…. 

 

I do apologies for any grammatically or spelling 

errors, English is not my [first] language and I 

appreciate your understanding…. 

  

41. Ms. Lopez testified as to HR’s investigation of this incident. 

Ms. Kowaluk was suspended and therefore had to be interviewed by 
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telephone. Ms. Lopez visited the store and interviewed all of the employees 

who witnessed the incident. Ms. Lopez stated that she was able to establish 

that Ms. Kowaluk was the aggressor in the incident but was not able to 

establish Ms. Kowaluk’s allegation of harassment.  

42. Ms. Lopez testified that she never had a chance to discuss the results 

of the investigation with Ms. Kowaluk because Ms. Kowaluk submitted her 

resignation by email on July 16, 2018, stating that she had accepted a job 

offer from another company. 

43. Ms. Lopez and Mr. Hanson testified that while an employee at Ashley 

Furniture, Ms. Kowaluk never alleged that she was being discriminated 

against because of her sex, race, or national origin.  

44. Ms. Kowaluk herself testified that she never complained to HR that 

she was being discriminated against because of her sex, race, or national 

origin and conceded that no one at Ashley Furniture was discriminating 

against her because she was white, female, or Polish. She stated that she was 

discriminated against because she stood up for herself and was not friends 

with her coworkers. 

45. Ms. Kowaluk testified that she has held eight jobs since she resigned 

from Ashley Furniture on July 16, 2018, and has been terminated from six of 

those jobs. She resigned from the other two. Ms. Kowaluk testified that she 

was mistreated at all of these jobs. 

46. The fact that so many people Ms. Kowaluk encountered at Ashley 

Furniture—employees and customers, male and female—appeared to engage 

in odd crotch-grabbing or suggestive adjustment of their pants fatally 

undermines the credibility of her testimony on this point. Ms. Kowaluk either 

fantasized these behaviors or is hypersensitive to casual actions that other 

people simply do not notice. Ms. Kowaluk’s allegations of sexual harassment 

and/or a sexually hostile workplace based on what she saw as the lewd 

gestures of multiple Ashley Furniture employees, including her immediate 

supervisors, were not supported by credible evidence. 
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47. The only action alleged by Ms. Kowaluk that might rise to the level of 

sexual harassment was Mr. Martinez’s placing his hand on her shoulder. 

Ms. Kowaluk testified that Mr. Martinez never touched her in an intimate 

area and never proposed a sexual relationship with her. She stated that 

Mr. Martinez touched her shoulder more than once. She did not state that he 

persisted in touching her once she told him to stop. The weight of the 

evidence established that Ms. Kowaluk is extremely sensitive to infringement 

of her personal space. It is clear that Mr. Martinez’s actions were unwelcome. 

However, it cannot be found that his actions constituted sexual harassment 

or the creation of a sexually hostile work environment under any objective 

view of the evidence. 

48. The evidence established that Ms. Kowaluk was consistently 

aggressive, obstreperous, and insubordinate in the workplace. Mr. Hanson’s 

statement that she was not a “team player” was a gross understatement. 

With the exception of the RSA identified in the record only as “Luz,” 

Ms. Kowaluk had an adversarial relationship with every one of her peers and 

supervisors. She functioned chiefly as a distraction and a detriment to the 

sales force at Ashley Furniture. 

49. The evidence produced at hearing establishes that Ashley Furniture 

took Ms. Kowaluk’s accusations seriously, even when they were outlandish on 

their face. In each instance, Ms. Lopez and her staff came to the Altamonte 

Springs store and interviewed every employee who could possibly have any 

relevant information. In each instance, Ms. Lopez ultimately concluded that 

she could not sustain Ms. Kowaluk’s allegations due to a lack of corroborating 

evidence. Ms. Lopez also concluded, in each instance, that the complaints 

made by other employees against Ms. Kowaluk were corroborated and 

sustainable. 

50. Ms. Kowaluk’s Petition made no allegation of retaliation as such but 

Ms. Kowaluk raised the issue of retaliation at the hearing. Even if it were 

found that she should be allowed to pursue a retaliation claim, the evidence 
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convincingly established that Ms. Kowaluk was not subjected to unlawful 

retaliation. She alleged that she was forced to work in a hostile atmosphere 

but the evidence established that the hostile atmosphere was largely of her 

own making. She offered no specific instances of Ashley Furniture acting 

against her for reasons unrelated to her performance as an RSA or her own 

poor behavior as established by the thorough investigations undertaken by 

Ms. Lopez and her staff. 

51. Ms. Kowaluk offered no evidence that she was treated differently than 

any other similarly situated employee. 

52. Ms. Kowaluk offered no evidence that her separation from 

employment with Ashley Furniture was anything other than voluntary. 

53. In summary, Petitioner offered no credible evidence that she was 

discriminated against based on her race, sex, or national origin. Petitioner 

offered insufficient credible evidence that she was subjected to a sexually 

hostile work environment or sexual harassment. Petitioner also offered no 

credible evidence that she was subjected to unlawful retaliation. 

54. Petitioner offered no credible evidence disputing the legitimate, 

nondiscriminatory reason given by Ashley Furniture for sending her home 

and suspending her employment.  

55. Petitioner offered no credible evidence that Ashley Furniture’s stated 

reasons for sending Petitioner home and suspending her employment were a 

pretext for discrimination based upon Petitioner’s sex, race, or national origin 

or a pretext for unlawful retaliation. 

 

CONCLUSIONS OF LAW 

56. The Division of Administrative Hearings has jurisdiction of the subject 

matter of and the parties to this proceeding. §§ 120.569 and 120.57(1), Fla. 

Stat. 

57. The Florida Civil Rights Act of 1992 (the “Florida Civil Rights Act” or 

the “FCRA”), chapter 760, prohibits discrimination in the workplace.  
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58. Section 760.10 states the following, in relevant part: 

(1) It is an unlawful employment practice for an 

employer: 

  

(a) To discharge or to fail or refuse to hire any 

individual, or otherwise to discriminate against any 

individual with respect to compensation, terms, 

conditions, or privileges of employment, because of 

such individual’s race, color, religion, sex, national 

origin, age, handicap, or marital status. 

 

* * * 

 

(7) It is an unlawful employment practice for an 

employer, an employment agency, a joint labor-

management committee, or a labor organization to 

discriminate against any person because that 

person has opposed any practice which is an 

unlawful employment practice under this section, 

or because that person has made a charge, testified, 

assisted, or participated in any manner in an 

investigation, proceeding, or hearing under this 

section. 

   

59. Ashley Furniture is an “employer” as defined in section 760.02(7), 

which provides the following: 

(7) “Employer” means any person employing 15 or 

more employees for each working day in each of 20 

or more calendar weeks in the current or preceding 

calendar year, and any agent of such a person. 

 

60. Florida courts have determined that federal case law applies to claims 

arising under the Florida Civil Rights Act, and as such, the United States 

Supreme Court’s model for employment discrimination cases set forth in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 

668 (1973), applies to claims arising under section 760.10, absent direct 

evidence of discrimination. See Harper v. Blockbuster Entm’t Corp., 139 F.3d 

1385, 1387 (11th Cir. 1998); Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d 

1353, 1361 (S.D. Fla. 2002); Fla. State Univ. v. Sondel, 685 So. 2d 923, 925 
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n.1 (Fla. 1st DCA 1996); Fla. Dep’t of Cmty. Aff. v. Bryant, 586 So. 2d 1205 

(Fla. 1st DCA 1991). 

61. “Direct evidence is ‘evidence, which if believed, proves existence of fact 

in issue without inference or presumption.’” Rollins v. TechSouth, Inc., 833 

F.2d 1525, 1528 n.6 (11th Cir. 1987)(quoting Black’s Law Dictionary 413 (5th 

ed. 1979)). In Carter v. City of Miami, 870 F.2d 578, 582 (11th Cir. 1989), the 

court stated:  

This Court has held that not every comment 

concerning a person's age presents direct evidence 

of discrimination. [Young v. Gen. Foods Corp., 840 

F.2d 825, 829 (11th Cir. 1988)]. The Young Court 

made clear that remarks merely referring to 

characteristics associated with increasing age, or 

facially neutral comments from which a plaintiff 

has inferred discriminatory intent, are not directly 

probative of discrimination. Id. Rather, courts have 

found only the most blatant remarks, whose intent 

could be nothing other than to discriminate on the 

basis of age, to constitute direct evidence of 

discrimination. 
 

Petitioner offered no evidence that would satisfy the stringent standard of 

direct evidence of discrimination. 

62. Under the McDonnell analysis, in employment discrimination cases 

that rely on circumstantial evidence, Petitioner has the burden of 

establishing, by a preponderance of the evidence, a prima facie case of 

unlawful discrimination. If the prima facie case is established, the burden 

shifts to the employer to rebut this preliminary showing by producing 

evidence that the adverse action was taken for some legitimate, non-

discriminatory reason. If the employer rebuts the prima facie case, the 

burden shifts back to Petitioner to show by a preponderance of the evidence 

that the employer’s offered reasons for its adverse employment decision were 

pretextual. See Texas Dep’t of Cmty. Aff. v. Burdine, 450 U.S. 248, 101 S. Ct. 

1089, 67 L. Ed. 2d 207 (1981). “The inquiry into pretext centers on the 



 

26 

employer’s beliefs, not the employee’s beliefs….” Alvarez v. Royal Atlantic 

Developers, Inc., 610 F.3d 1253, 1266 (11th Cir. 2010)(the issue is whether 

the employer was dissatisfied with the employee for a non-discriminatory 

reason, not whether that reason was unfair or mistaken). 

63. In order to prove a prima facie case of unlawful employment 

discrimination under chapter 760, Petitioner must establish that: (1) she is a 

member of the protected group; (2) she was subject to adverse employment 

action; (3) Ashley Furniture treated similarly situated employees outside of 

her protected classifications more favorably; and (4) Petitioner was  qualified 

to do the job and/or was performing her job at a level that met the employer’s 

legitimate expectations. See, e.g., Jiles v.United Parcel Serv., Inc., 360 Fed. 

Appx. 61, 64 (11th Cir. 2010); Burke-Fowler v. Orange Cty, 447 F.3d 1319, 

1323 (11th Cir. 2006); Knight v. Baptist Hosp. of Miami, Inc., 330 F.3d 1313, 

1316 (11th Cir. 2003); Williams v. Vitro Servs. Corp., 144 F.3d 1438, 1441 

(11th Cir. 1998); McKenzie v. EAP Mgmt. Corp., 40 F. Supp. 2d 1369, 1374-75 

(S.D. Fla. 1999). 

64. Petitioner has failed to prove a prima facie case of unlawful 

employment discrimination. 

65. Petitioner is a white female of Polish descent and is therefore a 

member of a protected group. 

66. Petitioner was suspended from her position with Ashley Furniture and 

was therefore subject to an adverse employment action. 

67. As to the question of disparate treatment, the historic standard for the 

Eleventh Circuit was set forth in Maniccia v. Brown, 171 F.3d 1364, 1368-69 

(11th Cir. 1999): 

“In determining whether employees are similarly 

situated for purposes of establishing a prima facie 

case, it is necessary to consider whether the 

employees are involved in, or accused of, the same 

or similar conduct and are disciplined in different 

ways.” Jones v. Bessemer Carraway Med. Ctr., 137 

F.3d 1306, 1311 (11th Cir.), opinion modified by 
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151 F.3d 1321 (1998)(quoting Holifield v. Reno, 115 

F.3d 1555, 1562 (11th Cir. 1997)). “The most 

important factors in the disciplinary context are the 

nature of the offenses committed and the nature of 

the punishments imposed.” Id. (internal quotations 

and citations omitted). We require that the quantity 

and quality of the comparator’s misconduct be 

nearly identical to prevent courts from second-

guessing employers’ reasonable decisions and 

confusing apples with oranges. See Dartmouth 

Review v. Dartmouth College, 889 F.2d 13, 19 (1st 

Cir. 1989)(“Exact correlation is neither likely nor 

necessary, but the cases must be fair congeners. In 

other words, apples should be compared to 

apples.”). (emphasis added). 

 

68. However, in Lewis v. City of Union City, Georgia, 918 F.3d 1213, 1224-

26 (11th Cir. 2019)(en banc), the court abrogated Maniccia and set forth a 

slightly more relaxed standard: 

We hold, instead [of the positions urged by the 

parties, including reaffirmation of the Maniccia 

standard]—without trying to force an artificial 

gloss—that a plaintiff must show that she and her 

comparators are “similarly situated in all material 

respects.” That standard, we think, best and most 

fairly implements federal statutory prohibitions on 

“discrimination,” properly balances the need to 

protect employees from invidious discrimination 

with the deference owed to employers’ rational 

business judgments, and sensibly serves 

considerations of sound judicial administration by 

making summary judgment available in 

appropriate (but by no means all) cases. 

 

* * * 

 

Although we have employed [the Maniccia 

standard] for some time now–albeit inconsistently–

the nearly-identical standard gives off the wrong 

“vibe.” Despite the adverb “nearly”–and our 

repeated reassurances that “comparators need not 

be the plaintiff's doppelgangers,” Flowers v. Troup 

County, Georgia, School District, 803 F.3d 1327, 
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1340 (11th Cir. 2015), and, even more explicitly, 

that “‘[n]early identical’ ... does not mean ‘exactly 

identical,’” McCann v. Tillman, 526 F.3d 1370, 

1374 n.4 (11th Cir. 2008)–there is a risk that 

litigants, commentators, and (worst of all) courts 

have come to believe that it requires something 

akin to doppelganger-like sameness. Although we 

must take care not to venture too far from the 

form—“apples should be compared to apples”—we 

must also remember that “[e]xact correlation is 

neither likely nor necessary.” Dartmouth Review v. 

Dartmouth Coll., 889 F.2d 13, 19 (1st Cir. 

1989), overruled on other grounds by Educadores 

Puertorriqueños en Acción v. Hernandez, 367 F.3d 

61 (1st Cir. 2004). And we are not willing to take 

the risk that the nearly-identical test is causing 

courts reflexively to dismiss potentially valid 

antidiscrimination cases. 

 

69. Petitioner offered no evidence as to disparate treatment of similarly 

situated employees outside of her protected classification, under the standard 

enunciated in City of Union City. 

70. The evidence demonstrated that Petitioner was not performing her job 

at a level that met her employer’s legitimate expectations. Ms. Kowaluk was 

a constant disruptive force in the workplace. Her own supervisors did not 

want to be alone with her for fear that she would file a complaint with HR. 

She made lurid allegations against coworkers for innocent actions. In a sales 

environment where cooperation is paramount, Ms. Kowaluk was a 

demoralizing and distracting nuisance. 

71. In order to prove a prima facie case of a hostile work environment 

discrimination claim due to sexual harassment under chapter 760, Petitioner 

must establish that: (1) she belongs to a protected group; (2) she was 

subjected to unwelcome sexual harassment, such as sexual advances, 

requests for sexual favors, and other conduct of a sexual nature; (3) the 

harassment complained of was based upon her sex; (4) the harassment was 

sufficiently severe or pervasive to alter the conditions of employment and 
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create a discriminatorily abusive working environment; and (5) there is a 

basis for holding Ashley Furniture liable. See Miller v. Kenworth of Dothan, 

277 F.3d 1269, 1275 (11th Cir. 2002); Johnson v. Booker T. Washington 

Broadcasting Serv., Inc., 234 F.3d 501, 509 (11th Cir. 2000); Booth v. Pasco 

Cty, 829 F.Supp.2d 1180, 1188 (M.D. Fla.2011). 

72. “Harassment is severe or pervasive for Title VII purposes only if it is 

both subjectively and objectively severe and pervasive.” Booker T. 

Washington, 234 F.3d at 509. The United States Supreme Court has stated: 

“We have never held that workplace harassment, even harassment between 

men and women, is automatically discrimination because of sex merely 

because the words used have sexual content or connotations.” Oncale v. 

Sundowner Offshore Serv., Inc., 523 U.S. 75, 80 (1998). 

73. In assessing whether harassment is objectively severe or pervasive, 

courts typically look to: (1) the frequency of the conduct; (2) the severity of the 

conduct; (3) whether the conduct was physically threatening and humiliating 

or just a mere utterance; and (4) whether the conduct unreasonably interferes 

with the employee’s work performance. See Hulsey v. Pride Restaurants, LLC, 

367 F.3d 1238, 1247-48 (11th Cir. 2004). This standard is very high and is 

designed to be “sufficiently demanding to ensure that Title VII does not 

become a ‘general civility code.’” Faragher v. City of Boca Raton, 524 U.S. 

775, 788 (1998)(quoting Oncale, 523 U.S. at 80). To satisfy this standard, 

Petitioner must show that the workplace was “permeated with 

‘discriminatory intimidation, ridicule, and insult.’” Harris v. Forklift Systems, 

Inc., 510 U.S. 17, 21 (1993)(quoting Meritor Savings Bank, FSB v. Vinson, 

477 U.S. 57, 65 (1986)). “[S]imple teasing, offhand comments, and isolated 

incidents (unless extremely serious) will not amount to discriminatory 

changes in the ‘terms or conditions of employment.’” Faragher, 524 U.S. at 

788(quoting Oncale, 523 U.S. at 82). 

74. Petitioner has failed to prove a prima facie case of sexual harassment 

or sexually hostile workplace. 
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75. Petitioner offered no credible evidence beyond her own questionable 

testimony to prove that she was subjected to unlawful harassment based 

upon her sex. Her allegations regarding pervasive lewd and suggestive 

behaviors on the part of her peers, managers, and even customers were 

dubious on their face and not supported by credible evidence.   

76. Petitioner failed to demonstrate that any harassment she suffered was 

sufficiently severe or pervasive to alter the conditions of her employment and 

create a discriminatorily abusive working environment. The one credible 

allegation made by Petitioner amounted to no more than Mr. Martinez 

touching her shoulder, perhaps more than once, as he helped her with a sale. 

Ms. Kowaluk did not like being touched and told Mr. Martinez to stop. There 

was no evidence that he ignored her admonition. There was nothing about 

this episode so “severe or pervasive” as to meet the standard established by 

the cases cited above. 

77. Petitioner did not explicitly make a retaliation claim in her Petition, 

but did make arguments at the hearing that Ashley Furniture took 

retaliatory actions against her. However, even if it were found that her 

retaliation claim was timely and viable, Petitioner failed to prove that Ashley 

Furniture in fact retaliated against her.  

78. The court in Blizzard v. Appliance Direct, Inc., 16 So. 3d 922, 926 (Fla. 

5th DCA 2009), described the elements of a retaliation claim as follows:  

To establish a prima facie case of retaliation under 

section 760.10(7), a plaintiff must demonstrate: 

(1) that he or she engaged in statutorily protected 

activity; (2) that he or she suffered adverse 

employment action and (3) that the adverse 

employment action was causally related to the 

protected activity. See Harper v. Blockbuster 

Entm’t Corp., 139 F.3d 1385, 1388 (11th Cir.), cert. 

denied 525 U.S. 1000, 119 S. Ct. 509, 142 L.Ed.2d 

422 (1998). Once the plaintiff makes a prima facie 

showing, the burden shifts and the defendant must 

articulate a legitimate, nondiscriminatory reason 

for the adverse employment action. Wells v. 
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Colorado Dep't of Transp., 325 F.3d 1205, 1212 

(10th Cir. 2003). The plaintiff must then respond 

by demonstrating that defendant's asserted reasons 

for the adverse action are pretextual. Id. 

 

79. Petitioner has failed to establish a prima facie case of retaliation. 

80. Petitioner established that she engaged in a statutorily protected 

activity, in that she made repeated complaints to Ashley Furniture’s HR 

department about her conflicts with fellow employees, some of which included 

allegations of actions that could be interpreted as sexual harassment. 

81. Petitioner established that she suffered adverse employment action, in 

that she was sent home from work and suspended on June 30, 2018. 

82. Petitioner failed to prove that her adverse employment action was 

causally related to her statutorily protected activity. Even if she had proven 

the third element of the retaliation claim, Ashley Furniture articulated a 

legitimate, nondiscriminatory reason for the adverse employment action. 

Petitioner was involved in a disruptive incident with a supervisor and 

another RSA on the sales floor, in full view of the customers she was 

supposed to be assisting. When her Store Manager intervened to calm the 

situation, Petitioner was directly insubordinate to him and repeatedly 

ignored his instruction that she leave the store until further notice.  

83. Because Ashley Furniture articulated legitimate, non-retaliatory 

reasons for sending Petitioner home from work and suspending her 

employment, the burden shifts back to Petitioner to produce evidence that 

Ashley Furniture’s stated reasons are a pretext for retaliation. To establish 

pretext, Petitioner must “cast sufficient doubt” on Ashley Furniture’s 

proffered non-retaliatory reasons “to permit a reasonable factfinder to 

conclude that the employer’s proffered ‘legitimate reasons were not what 

actually motivated its conduct.’” Combs v. Plantation Patterns, 106 F.3d 1519, 

1538 (11th Cir. 1997)(quoting Cooper-Houston v. Southern Ry. Co., 37 F.3d 

603, 605 (11th Cir. 1994)). 
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84. Petitioner failed to produce any evidence to prove that Ashley 

Furniture’s stated reasons for sending her home from work and suspending 

her employment were pretextual. To the contrary, the evidence established 

that Petitioner refused to leave the store after her supervisor instructed her 

to do so. 

85. Petitioner failed to establish that her employment was involuntarily 

terminated. Petitioner’s own testimony and the documentary evidence 

established that she resigned from Ashley Furniture. 

86. Constructive discharge qualifies as an adverse employment decision. 

Poole v. Country Club of Columbus, Inc., 129 F.3d 551, 553, n.2 (11th Cir. 

1997). Constructive discharge occurs when an employer deliberately makes 

an employee’s working conditions intolerable and thereby forces the employee 

to quit his/her job. Bryant v. Jones, 575 F.3d 1281, 1298 (11th Cir. 2009). The 

bar to establish a case for constructive discharge is quite high: “[a] claim for 

constructive discharge requires the employee to demonstrate that the work 

environment and conditions of employment were so unbearable that a 

reasonable person in that person’s position would be compelled to resign.” 

Virgo v. Riviera Beach Assoc., 30 F.3d 1350, 1363 (11th Cir. 1994). “The 

standard for proving constructive discharge is higher than the standard for 

proving a hostile work environment.” Hipp v. Liberty Nat. Life Ins. Co., 252 

F.3d 1208, 1231 (11th Cir. 2001). 

87. Petitioner offered no credible evidence to establish that her working 

conditions met the legal standard necessary to establish constructive 

discharge. She was justifiably sent home for her unprofessional behavior in 

the workplace and then submitted her resignation to Ashley Furniture. 

 

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations issue a 

final order finding that Ashley Furniture Homestore did not commit any 
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unlawful employment practices, and dismissing the Petition for Relief filed in 

this case.  

 

DONE AND ENTERED this 6th day of May, 2021, in Tallahassee, Leon 

County, Florida. 

S  

LAWRENCE P. STEVENSON 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 6th day of May, 2021. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

ROSS J. COUPLES, 

 

     Petitioner, 

 

vs. 

 

XUAN REN AND TIMOTHY CLOUD, 

 

     Respondents. 

                                                                  / 

 

 

 

 

Case No. 20-4633 

 

 

RECOMMENDED ORDER 

On March 3, 2021, Administrative Law Judge Hetal Desai of the Florida 

Division of Administrative Hearings (DOAH) conducted the final hearing in 

this case via Zoom. 

 

APPEARANCES 

For Petitioner:  Christopher J. DeCosta, Esquire 

      Mahshie & DeCosta 

      1560 Matthew Drive, Suite E 

      Fort Myers, Florida  33907 

 

For Respondents: Steven Klaus Teuber, Esquire 

      Teuber Law, PLLC 

      Post Office Box 49885 

      Sarasota, Florida  34230 

 

 

STATEMENT OF THE ISSUE 

Whether Petitioner's housing discrimination complaint alleging violations 

of the Florida Fair Housing Act, chapter 760, part II, Florida Statutes (2020) 

(FFHA), was timely filed.1 

 

                                                           
1 Unless otherwise indicated, all federal and state statutory and administrative rule 

references are to the 2020 versions.  
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PRELIMINARY STATEMENT 

Petitioner, Ross Couples, submitted a Housing Discrimination Complaint 

(Complaint) to the Florida Commission on Human Relations (FCHR) which 

indicates that he verified it on July 21, 2020. The date the Complaint was 

filed with FCHR is in dispute. The Complaint alleged Respondents 

discriminated against him because of his disability in violation of the FFHA: 

 

Complainant alleged that he has requested that the 

Respondent Timothy Cloud repairs [sic] his water 

heater so that he could have enough water to help 

assist him with therapy for his disability. 

Complainant stated that the Respondent failed to 

make the repairs after multiple requests. 

Complainant states that in June 2019 the 

Respondent would not make the accommodations in 

which his lease was terminated prior and an 

eviction was filed because of his consistency with 

requesting that the repairs be made. As such, 

Complainant believes that Respondents subjected 

him to discriminatory terms and conditions based 

on his physical disability. 

 

On September 18, 2020, FCHR issued a "Notice of Determination" and 

"Determination (Non-Jurisdictional)" (Determination) deeming Petitioner's 

Complaint untimely pursuant to section 760.34(2), and finding it did not have 

jurisdiction over Petitioner's claims.  

 

On October 15, 2020, Petitioner filed a Petition for Relief with FCHR 

contesting the dismissal. On October 20, 2020, FCHR transmitted the 

Petition to DOAH, where it was assigned to Administrative Law Judge     

John D.C. Newton to conduct an evidentiary hearing. 

 

On November 10, 2020, Judge Newton set this matter for a hearing to 

address the threshold issue of whether the FCHR Complaint was filed within 

the time period established by section 760.34(2). 
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Because Judge Newton had a conflict, the undersigned conducted the 

hearing on March 3, 2021. At that hearing, Petitioner presented his own 

testimony. Petitioner's Exhibits P1 and P2 were admitted into evidence.  

Respondents presented no witnesses and no evidence. 

  

At the hearing, the parties stipulated to a number of dates, which are 

incorporated in the Findings of Fact below. Additionally, at the hearing 

Petitioner raised for the first time the defense of equitable tolling. The 

undersigned allowed the parties to submit post-hearing submissions or 

memoranda that were summary in nature to specifically address the issue of 

equitable tolling.  

 

Petitioner filed a memorandum in Support of the Application of the 

Tolling Doctrine on March 15, 2021.2 On March 16, 2021, Respondents filed a 

Motion for Summary Judgment (Motion), which addressed the issue of 

equitable tolling, but also included 17 exhibits that were not admitted into 

evidence at the March 3, 2021, final hearing.3 On April 26, 2021, Petitioner 

filed "Petitioner, Ross Couples' Response To Respondent's [sic] Motion For 

Summary Judgment And Cross-Motion For Summary Final Order" 

(Response) and an Affidavit in Support of the Response. The undersigned 

treats the Motion and Response as proposed recommended orders.   

 

Regarding the additional exhibits attached to the Motion, the undersigned 

takes official recognition of Respondents' Exhibits 8, 9, and 14 through 17. 

See §§ 120.569(2)(i) and 90.202(5) and (6), Fla. Stat.; Fla. Admin. Code R. 28-

106.213(6). The remaining exhibits have not been considered because 

                                                           
2 On March 18, 2021, Petitioner filed a Notice of Withdrawal of Counsel and Request for 

Continuance to Obtain New Counsel and his counsel filed a Motion to Withdraw as Counsel 

of Record. As a result, Petitioner was given additional time to submit post-hearing filings.  

 
3 Although Respondents cite to an "Exhibit XX" in its Motion, no Exhibit 20 was attached.  
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Respondents had the opportunity to present evidence at the final hearing, but 

did not. Moreover, the remaining exhibits are unreadable, irrelevant, 

hearsay, and/or unauthenticated. Petitioner's Affidavit attached to the 

Response is not admitted into the record because Petitioner was allowed to 

testify at the hearing and was subject to cross-examination. 

 

On April 26, 2021, Petitioner filed a Motion for Official Recognition along 

with Exhibits A through C. This motion seeks official recognition of the court 

filings in Ren v. Couples, in the County Court of the 20th Judicial Circuit for 

Lee County, Florida (Case No. 19-CC-2732) (eviction action); and the 

licensing records of the State of Florida for Respondent Timothy Cloud. No 

objection to this motion was filed, and therefore, the undersigned takes 

official recognition of these documents and has considered attachments A 

through C in preparation of this Recommended Order. 

 

The Transcript of the hearing was filed on March 31, 2021. As indicated 

above, the Motion and Response were timely filed and are considered by the 

undersigned to be proposed recommended orders. 

 

FINDINGS OF FACT 

The following Findings of Fact are made based on the exhibits and 

testimony offered at the final hearing, the stipulated facts, and the additional 

documents accepted for official recognition as indicated above. 

The Lease  

1. Petitioner, Ross Couples, leased a house located at 11635 Meadowrun 

Circle in Fort Meyers, Florida (Property), from Respondent Xuan Ren.  

2. At all times relevant to this case, Respondent Ren owned the Property. 

3. At all times relevant to this case, Respondent Timothy Cloud managed 

the Property and served as an agent for Respondent Ren. 
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4. The Property was part of Marina Bay Homeowners' Association (HOA) 

and subject to the HOA's rules and regulations regarding lease 

arrangements. 

5. On December 12, 2018, Respondent Ren and Petitioner executed a year 

lease for the Property from January 15, 2018, to January 15, 2019.  

6. The lease included the following provision for its renewal:  

 

18. RENEWAL/EXTENSION. The Lease can be 

renewed or extended only by a written agreement 

signed by both Landlord and Tenant, but the term 

of a renewal or extension together with the original 

Lease Term may not exceed 12 months. … A new 

lease is required for each period of lease. 

 

7. At some point prior to January 15, 2019, Respondent offered Petitioner 

another lease agreement. Petitioner refused to pay a $100 leasing fee 

required by the HOA. The parties did not renew or enter into another  

12-month lease, nor did Petitioner move out. 

8. As a result, after January 15, 2019, the parties switched to a month-to-

month arrangement.4 This arrangement, however, was not approved by the 

HOA.  

9. On February 23, 2019, Petitioner sent an email to the HOA manager 

and Respondent Cloud. In that email, Petitioner made numerous complaints 

and mentioned the need for a larger hot water heater for his hydrotherapy 

tub, which he claimed he needed for health issues. He also discussed at 

length his opposition to the $100 fee imposed by the HOA for entering into a 

new lease.  

10. On February 27, 2019, Respondent Cloud issued a "Notice of 

Termination of Month-to-Month Tenancy Notice to Vacate" (Notice) to 

Petitioner. The Notice indicated that the current leasing arrangement had 

                                                           
4 No written lease agreement for the month-to-month arrangement was offered into evidence. 
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been terminated and Petitioner was to vacate the Property on or before 

May 15, 2019.  

11. Petitioner did not move out of the Property on or before May 15, 2019. 

12. On May 20, 2019, Respondent Ren filed the eviction action against 

Petitioner in the appropriate court. A final judgment in the eviction action 

was rendered on June 6, 2019, and a writ of possession was issued for the 

Property on June 7, 2019.  

13.  Petitioner vacated the Property and turned over possession to the 

Lee County Sheriff on June 12, 2019. 

Housing Complaints  

14. Petitioner testified that on April 5, 2019, he filed a complaint of 

discrimination with the U.S. Housing and Urban Development (HUD) 

regarding his claim of disability discrimination against Respondents. 

15. On January 17, 2020, HUD issued a letter to Respondent Cloud (HUD 

Letter) indicating it was dismissing the case brought by Petitioner, and 

specifically finding "that no reasonable cause exists to believe that a 

discriminatory housing practice has occurred. … No evidence was found to 

support Petitioner's contention that his disability was used as a basis to evict 

him." 

16. The HUD Letter does not indicate Petitioner could re-open the HUD 

case or file anything else with HUD based on the same facts. It does not 

mention the FFHA or FCHR, and it does not provide any instruction or  

information on how to pursue claims pursuant to state housing 

discrimination laws.5     

17. Petitioner claims a HUD employee, Mr. Jordan, told him he had a year 

from his last date of possession of the Property to "file the proper paperwork." 

                                                           
5 The HUD Letter does mention that Petitioner could file a civil lawsuit "in an appropriate 

federal district court or state court within two (2) years of the date on which the alleged 

discriminatory housing practice occurred or ended." The letter also has instructions as to 

what Petitioner may be able to file if he was retaliated against for filing the HUD complaint. 

This proceeding does not involve either of those situations.  
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Petitioner also states Mr. Jordon told him he could file a claim with either 

HUD or the Florida Fair Housing Commission.6  It is unclear when this 

conversation occurred, what Mr. Jordan's role was at HUD, and whether the 

discussion was in person or over the phone. Regardless, this testimony is 

hearsay and not corroborated by any non-hearsay evidence or documentation. 

18. There is no credible evidence to establish that anyone at either HUD 

or FCHR informed Petitioner that he had one year from the last date of 

possession of the Property to file an FFHA discrimination complaint with 

FCHR. 

19. The date Petitioner filed his FFHA Complaint with FCHR is 

contested. Petitioner testified he contacted the "Florida Fair Housing 

Commission" on June 10, 2020, regarding his FFHA claim. He admits he did 

not file his FFHA complaint immediately. Rather, at that time, he spoke with 

an "intake clerk," who sent him a complaint form, which he then filled out 

and returned.  

20. There is no competent evidence corroborating Petitioner's assertion in 

his Response that he filed the Complaint with FCHR on June 10, 2021. 

Rather, the top of the front page of the Complaint is dated July 22, 2020, and 

indicates Petitioner verified the facts in the Complaint on July 21, 2020. 

Moreover, the Determination dated September 18, 2020, also references that 

the Complaint was submitted on July 21, 2020.   

21. Based on Petitioner's testimony and the date that Petitioner verified 

the Complaint with his signature, the undersigned finds Petitioner's 

Complaint was filed with FCHR on July 21, 2020. 

 

 

                                                           
6 The undersigned is unaware of an agency operating under the name of "Florida Fair 

Housing Commission." The undersigned assumes that Petitioner is referring to FCHR. See 

§ 760.22(1), Fla. Stat. (defining “Commission” to mean the Florida Commission on Human 

Relations).  
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CONCLUSIONS OF LAW 

22. The undersigned and DOAH have jurisdiction over the subject matter 

and the parties to this proceeding in accordance with sections 120.569, 

120.57(1), and 760.35(5)(b), Florida Statutes. 

23. The FFHA makes it unlawful to discriminate against any person "in 

the terms, conditions, or privileges of sale or rental of a dwelling, or in the 

provision of services or facilities in connection therewith, because of race, 

color, national origin, sex, handicap, familial status, or religion." § 760.23(2), 

Fla. Stat. 

24. The FFHA is patterned after Title VII of the Civil Rights Act of 1968, 

as amended by the Fair Housing Act of 1988. As such, discriminatory acts 

prohibited under the federal Fair Housing Act are also prohibited under the 

FFHA. Accordingly, federal case law interpreting the federal Fair Housing 

Act is applicable to proceedings brought under the FFHA. See generally, 

Glass v. Captain Katanna's, Inc., 950 F. Supp. 2d 1235, 1244 (M.D. Fla. 2013) 

("a Florida law mirrored after a federal law generally will be construed in 

conformity with the federal law."). 

25. The enforcement provision of the FFHA requires that a complaint 

alleging a violation of the FFHA must be: (1) in writing, (2) verified by the 

complainant, and (3) filed within one year after the alleged discriminatory 

housing practice occurred: 

Any person who files a complaint under subsection 

(1) must do so within 1 year after the alleged 

discriminatory housing practice occurred. The 

complaint must be in writing and shall state the 

facts upon which the allegations of a discriminatory 

housing practice are based. A complaint may be 

reasonably and fairly amended at any time. A 

respondent may file an answer to the complaint 

against him or her and, with the leave of the 

commission, which shall be granted whenever it 

would be reasonable and fair to do so, may amend 

his or her answer at any time. Both the complaint 

and the answer must be verified. 
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§ 760.34(2), Fla. Stat.  

26. Petitioner has the burden to show he has complied with the time 

requirements in section 760.34(2), or that an exception or tolling provision 

applies and his claim is not barred by the statute of limitations. See Dekalb 

Cty. v. HSBC N. Am. Holdings, Inc., 2013 WL 7874104, at *11 (N.D. Ga. 

Sept. 25, 2013) (finding plaintiffs have the burden of demonstrating that the 

continuing violations doctrine applies to their federal housing discrimination 

claims). He must do so by a preponderance of the evidence. § 760.34(5), Fla. 

Stat.; Fla. Dep't of Transp. v. J.W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 1981).  

27. A "preponderance of the evidence" means the "greater weight" of the 

evidence, or evidence that "more likely than not" tends to prove the fact at 

issue. Gross v. Lyons, 763 So. 2d 276, 289 n.1 (Fla. 2000).  

Date of Alleged Discriminatory Housing Practice 

28. As an initial matter, Petitioner did not submit a written complaint 

that was verified until July 21, 2020. Therefore, even if he had contacted 

FCHR previously, this is the date that he filed his FFHA Complaint with 

FCHR. As such, any claims for discriminatory conduct that occurred prior to 

July 21, 2019, are barred.  

29. Petitioner claims Respondents' last alleged discriminatory action 

occurred on the date he lost possession of the Property on June 12, 2019. 

Even if this were true, the latest he could have filed his Complaint with 

FCHR would have been June 12, 2020. Because, as the undersigned has 

determined in the Findings of Fact above, the Complaint was filed with 

FCHR on July 21, 2020, it was untimely. 

30. Petitioner claims Respondents' discrimination was continuing in 

nature and therefore any untimeliness was excusable pursuant to Florida 

Administrative Code Rule 60Y-7.001: 

(2) Time for Filing. A complaint may be filed at any 

time within one year of the occurrence of the 

alleged discriminatory housing practice. If the 

alleged discriminatory housing practice is of a 
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continuing nature, the date of the occurrence may be 

any date subsequent to the commencement of the 

discriminatory housing practice up to and including 

the date on which it shall have ceased. (emphasis 

added).  

 

31. Generally, the statute of limitations for the FFHA begins to run as 

soon as "facts supportive of the cause of action are or should be apparent to a 

reasonably prudent person similarly situated." Telesca v. Village of Kings 

Creek Condo. Ass'n Inc., 390 F. App'x 877, 882 (11th Cir. 2010) (quotations 

omitted). In the failure to accommodate context, the statute of limitations 

begins to run when a reasonably prudent person would have become aware 

that a requested accommodation has been denied. See Oliver v. Fox Wood at 

Trinity Cmty. Ass'n, Inc., 2018 WL 4608325, at *7 (M.D. Fla. July 30, 2018) 

(noting it was irrelevant that plaintiffs did not realize they had denied their 

request for accommodation until four years later, where plaintiffs should 

have known six months after nothing was done).  

32. The continuing violation doctrine relied upon by Petitioner is an 

equitable doctrine applicable when the alleged discrimination is ongoing, and 

filing is delayed because a complainant needs to experience a pattern of 

repeated acts before he or she can be expected to realize that the individual 

acts were discriminatory in nature. See Hawkins v. Hamlet, Ltd., 296 F. 

App'x 918, 920 (11th Cir. 2008) ("The continuing violation doctrine is based 

on the equitable notion that the statute of limitations ought not to begin to 

run until facts supportive of the cause of action are or should be apparent to a 

reasonably prudent person similarly situated.").  

33. In other words, if Petitioner should have known that Respondents had 

denied his request for a larger hot water heater on a certain date, the 

continuing violation doctrine does not apply. See Dekalb Cty. v. HSBC N. Am. 

Holdings, Inc., 2013 WL 7874104, at *12 (N.D. Ga. Sept. 25, 2013) 

("Accordingly, if an event or series of events should have alerted a reasonable 
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person to act to assert his or her rights at the time of the violation, the victim 

cannot later rely on the continuing violation doctrine.") (internal citations 

omitted). 

34. In Telesca, the plaintiffs requested an assigned handicapped parking 

space in 2004 as an accommodation. The condominium association declined 

their request, noting that the handicapped spaces were first come, first 

served. Later in 2005, the plaintiffs' car was towed when all of the 

handicapped spaces were taken and plaintiffs parked in a reserved spot. 

Telesca, 390 F. App'x at 879. The court held that the statute of limitations 

began running in 2004 when they knew the accommodation had been denied, 

and not later when plaintiffs' car was towed. Id. at 882. 

35. Similarly, here, Petitioner at the earliest should have known on 

February 29, 2019 (when he received the Notice), that Respondents were not 

going to renew his lease nor were they going to address his request for an 

accommodation. By May 20, 2019, he should have known that Respondents 

were also going to evict him. The fact Petitioner did not move out on May 15, 

2019 and continued to contest the eviction until after he relinquished 

possession of the Property does not make Respondents' actions "continuing 

violations." See Hebden v. Anderson, 2018 WL 3974126, at *3 (M.D. Fla. Aug. 

20, 2018) (finding statute of limitation began running when landlord initiated 

an eviction proceeding against plaintiff); Leonard v. McDonald, 2020 WL 

4721833, at *1 (N.D. Fla. June 9, 2020), report and recommendation adopted, 

2020 WL 4698805 (N.D. Fla. Aug. 12, 2020) (where plaintiff had asked for 

accommodation to move to first floor as an accommodation for his disability 

and landlord denied the accommodation and issued a notice that his lease 

was not renewed the statute of limitations began to run on last date of 

occupancy listed on the notice to vacate premises). 

36. Moreover, even though Petitioner claims his date of harm was June 

12, 2019, it is clear that he was aware of the discriminatory conduct as early 

as April 5, 2019, when he filed his HUD complaint. Accordingly, the very 
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latest Petitioner could file an FFHA complaint for the failure to accommodate 

with FCHR was April 5, 2020. Petitioner's failure to do so bars his FFHA 

claims. See generally Greene v. Seminole Elec. Co-op Inc., 701 So. 2d 646, 648 

(Fla. 5th DCA 1997) (finding under state discrimination claim is barred 

where based on acts occurring more than one year before the charge was 

filed). 

Tolling 

37. Alternatively, Petitioner argues that the limitations period for his 

FFHA complaint with FCHR was equitably tolled because a HUD employee 

led him to believe he had a year to file his FFHA claim. As indicated in the 

Findings of Fact, there is no credible, competent (non-hearsay) evidence 

establishing this occurred.   

38. Even if there had been such evidence, the 11th Circuit rejected a 

similar equitable tolling argument in Hunt v. Georgia Department of 

Community Affairs, 490 F. App'x 196 (11th Cir. 2012). There, the plaintiff 

had filed a federal housing discrimination complaint with HUD. She later 

tried to assert similar claims under the Americans with Disabilities Act 

(ADA) and Rehabilitation Act, which were dismissed because they were 

untimely. Hunt claimed HUD misled her into allowing the statute of 

limitations for her ADA and Rehabilitation Act claims to expire. Finding 

equitable tolling was inapplicable, the court stated: 

Hunt alternatively argues that the limitations 

period for her ADA and Rehabilitation Act claims 

was equitably tolled during the administrative 

proceedings because HUD led her to believe that it 

had jurisdiction of those claims and that the 

FFHA's statutory tolling provision applied to them. 

The doctrine of equitable tolling allows a court to 

toll the statute of limitations until such a time that 

the court determines would have been fair for the 

statute of limitations to begin running on the 

plaintiff's claims. Because equitable tolling is an 

extraordinary remedy to be applied sparingly, it is 

appropriate only when a plaintiff untimely files due 
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to extraordinary circumstances that are both beyond 

her control and unavoidable even with diligence. 

Equitable tolling typically requires some affirmative 

misconduct, such as fraud, misinformation, or 

deliberate concealment. Ignorance of the law does 

not, on its own, satisfy the constricted extraordinary 

circumstances test. Accordingly, we have previously 

rejected the contention that pro se status, ignorance 

of the judicial process or slow administrative 

proceedings warrant application of equitable 

tolling. 

 

*     *     * 

 

HUD merely indicated that claims under the FFHA 

for discriminatory housing practices were governed 

by a two-year statute of limitations and that the 

two-year period governing such claims did not 

include the time during which administrative 

proceedings were pending. HUD's letter was silent 

as to the limitations period governing claims under 

the ADA or the Rehabilitation Act and in no way 

suggested that the statute of limitations for those 

claims was also tolled during the administrative 

proceedings. 

 

Id. 198–99 (emphasis added; citations and quotations omitted). 

39. As in Hunt, the HUD Letter in no way suggests that the statute of 

limitations for Petitioner's state housing discrimination claim under the 

FFHA would be tolled. Nor is there any evidence that there was misconduct 

by anyone at FCHR or that anyone affirmatively or deliberately provided 

Petitioner with misinformation regarding his FFHA claim. As such, equitable 

tolling does not apply. 

40. Finally, Petitioner argues the statute of limitations is tolled because 

Respondent Ren was not in the state. Petitioner relies on section 95.051, 

Florida Statutes, which states: 
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95.051 When limitations tolled.— 

 

(1) The running of the time under any statute of 

limitations except ss. 95.281, 95.35, and 95.36 is 

tolled by: 

 

(a) Absence from the state of the person to be 

sued. 

 

41. This argument was waived as it was never raised prior to the post-

hearing submission. Moreover, this section does not apply to administrative 

proceedings. See § 95.011, Fla. Stat. (applying chapter 95 to civil actions). 

Respondent Ren's presence in the state was not necessary for Petitioner to 

file his Complaint with FCHR. As such, this statutory provision is 

inapplicable to these proceedings. Irrespective of whether the argument is 

timely raised, there was no evidence regarding whether Respondent Ren was 

in Florida or elsewhere, and for what period of time.  

42. In summary, Petitioner knew he had been harmed on or before April 5, 

2019, or alternatively, should have known by May 20, 2019. Thus, at the very 

latest, Petitioner was required to file a housing discrimination complaint 

with FCHR on or before May 20, 2020. Petitioner's Complaint, filed July 21, 

2020, is untimely and his claims pursuant to the FFHA are barred.  

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that that the Florida Commission on Human Relations issue 

a final order dismissing the Petition for Relief filed by Ross J. Couples. 
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DONE AND ENTERED this 7th day of May, 2021, in Tallahassee, Leon 

County, Florida. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

SUDHIR KOTECHA, 

 

     Petitioner, 

 

vs. 

 

WESTMINSTER SERVICES, INC.; 

WESTMINSTER ASBURY/ASBURY ARMS, 

INC.; JOSEPH DOWN; AND DENISE MILES, 

 

     Respondents. 

                                                                  / 

 

 

 

 

Case No. 20-0979 

 

 

RECOMMENDED ORDER 

On December 10, 2020, and February 8, 2021, Administrative Law Judge 

(ALJ) Robert J. Telfer III, of the Florida Division of Administrative Hearings 

(DOAH), conducted an evidentiary hearing pursuant to section 120.57(1), 

Florida Statutes (2018), in Tallahassee, Florida, via Zoom web-conference. 

 

APPEARANCES 

For Petitioner:        Nicholas A. Vidoni, Esquire 

Vidoni Law PLLC 

959 North Cocoa Boulevard, Unit 5 

Cocoa, Florida  32922 

 

For Respondents:    Stephen G. Henderson, Esquire 

Henderson Legal Group 

5419 Village Drive 

Viera, Florida  32955 

 

STATEMENT OF THE ISSUES 

Whether Respondents discriminated against Petitioner, Sudhir Kotecha, 

in violation of the Florida Fair Housing Act (FHA), chapter 760, part II, 

Florida Statutes, and, if so, the appropriate penalty; and whether Petitioner 

Sudhir Kotecha participated in the instant proceeding for an improper 
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purpose, and, if so, whether the undersigned should recommend an award of 

attorney’s fees and costs to Respondents pursuant to section 120.595. 

 

PRELIMINARY STATEMENT 

On November 27, 2018, Mr. Kotecha filed a Housing Discrimination 

Complaint with the Florida Commission on Human Relations (FCHR), 

alleging that Respondents (as well as Joseph Downs and Denise Miles) 

discriminated against him based upon his national origin and handicap, in 

violation of the FHA. Mr. Kotecha’s complaint stated, verbatim: 

 

Complainant Sudhir Kotecha identifies as a person 

of Indian race and has a physical disability. 

Therefore, Complainant belongs to a class of 

persons whom the Fair Housing Act (“the Act”) 

protects from unlawful discrimination by virtue of 

national origin and disability. Complainant rents 

an apartment in “Westminster Asbury” located at 

1430 Dixon Blvd, Cocoa, FL 32922, which is owned 

by Asbury Arms, Inc. under the rules and 

regulations of Respondent Westminster Services, 

Inc. and Managed by Property Manager, Joseph A. 

Down. 

 

Complainant alleged that he is of Indian national 

origin and he also has a physical disability. 

Complainant alleged that since he moved into the 

community, Respondents Joseph A. Down and 

Denise Miles have constantly harassed him and 

have call the police on him to have him arrested 

and wrongfully accused him in order to have him 

evicted from the community. Complainant alleged 

that the most recent instance of the police being 

called was October 9, 2018 and complainant was 

arrested. Complainant further alleged that he is 

not allowed to use the computers outside the east 

building, but it clearly states that all residents can 

use the computers in any of the buildings. 

Complainant also alleged he was forced to pay a 

$75.00 fee to have the outside of his door area 

cleaned this is an area where is commonly walked 
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by everyone and he feels it is not fair for him to 

have to pay, he asked for a written request of the 

payment but never received one, however he did 

pay for the fee. Complainant also alleged he is not 

allowed to get received any extra food like other 

tenants do. Complainant alleged that on November 

19, 2018 Respondent Joseph Down told him that he 

would “evict him.” Respondents also referred to the 

complainant as “a dirty Indian.” Complainant 

alleged he remains in good standing with 

Respondent’s rules and regulations, and that he 

has not caused any issues in the community. 

Complainant believes that Respondents are using 

the police as a tool of harassment in an effort to 

cause him to be evicted from the community. As 

such, Complainant believes that Respondents are 

subjecting him to a hostile living environment in a 

discriminatory manner based on his national origin 

and disability. 

 

On January 28, 2020, FCHR issued a “Notice of Determination of No 

Cause,” finding that there was no reasonable cause to believe that 

Respondents had committed a discriminatory housing practice against 

Mr. Kotecha. 

 

On February 20, 2020, Mr. Kotecha filed a charge of housing 

discrimination, through his submission of a Technical Assistance 

Questionnaire for Housing Complaint, with FCHR, which stated, in part, 

and again, verbatim: 

 

October 8, 2018. Joseph Downs called Sudhir 

Kotecha’s sister. His sister’s name is Gita V. 

Thakkar. Her phone numbers are [redacted]. 

Mr. Downs is the administrator at Asbury Arms. 

Mr. Downs told her that Mr. S.K. was wrongly 

taking social security and that Mr. Kotecha is 

stealing small items. Mr. Downs threatened that he 

could get Mr. Kotecha deported back to India and 

Mr. Downs sent Mr. Kotecha to jail on 9-Oct.-2018 

Tuesday with IL-LEGAL [sic] allegation of burglary 
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and theft. Downs enjoyed, that S.K. was hand-

cuffed. 

 

November 23, 2018. Asbury Arms filed an eviction 

against Mr. Kotecha based upon a false allegation 

that he stole a chair. That complaint is filed in 

Brevard County, and bears Case Number 2018-CC-

054716. Based upon Mr. Down’s comments on 

October 8, 2018, I believe that this eviction was 

based upon my ethnicity and nationality as a 

person of Eastern Indian descent, and based upon 

my status as an immigrant who was not born in the 

United States. The eviction action was based upon 

Joseph Down’s illegal decision. 

 

October 9, 2018. Asbury Arms, through Joseph 

Downs gave me an eviction notice terminating my 

tenancy. This notice was based upon a resident’s 

false claim that I stole a chair. Mr. Downs never 

obtained my version of the events. If he had, I 

would have told him that I thought the chair was 

abandoned and free for the taking, and that I 

returned the chair on the next day. Mr. Downs 

never reported this good fact to police and courts. 

 

I believe these actions were discriminatory based 

upon the content of Mr. Downs’ conversation with 

my sister, where he implied that a U.S. citizen who 

was not born in the U.S. should not be able to 

receive social security benefits. In that same 

conversation, he also threatened to have me 

deported, implying his belief that I should not be 

allowed on U.S. soil because I am an immigrant 

from India. 

 

FCHR transmitted Mr. Kotecha’s charge, which it construed as a Petition 

for Relief from Unlawful Housing Practice, to DOAH, which thereupon 

assigned the undersigned ALJ to conduct an evidentiary hearing. 
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On February 28, 2020, Respondents, which included Joseph Downs, as 

well as Hank Keith1, filed a Notice of Acknowledgement of Filing and Notice 

to the Court, which indicated that a named Respondent, “Westminster 

Asbury North, Inc.,” did not exist. Mr. Kotecha, who was proceeding pro se, 

filed a Response that opposed Respondents’ contentions on the proper parties 

to this proceeding. On March 10, 2020, the undersigned entered an Order 

Correcting Case Caption, Renaming Respondents, and Extending Date to 

Respond to Initial Order, which noted that FCHR, in transmitting the 

Petition to the Division, made a scrivener’s error in naming the Respondent 

as Westminster Asbury North, Inc., when it appeared that all previous 

documents filed with FCHR indicated that the Respondents to this 

proceeding were Westminster Services, Inc., Westminster Asbury/Asbury 

Arms, Inc., Joseph Downs, and Denise Miles, and ordered that the Clerk of 

the Division correct the case caption in this proceeding accordingly. 

 

The undersigned originally noticed this matter for final hearing on 

April 16, 2020. On April 8, 2020, Mr. Kotecha, pro se, filed a Motion for 

Continuance. On April 9, 2020, the undersigned entered an Order Canceling 

Hearing, which requested the parties to advise of available hearing dates no 

later than April 16, 2020. On April 14, 2020, Respondents Westminster 

Services, Inc., Westminster Asbury/Asbury Arms, Inc., and Joseph Downs, 

filed a Notice of Non-Representation of Respondent Denise Miles and Motion 

to Clarify, in which counsel for these named Respondents indicated that he 

did not represent Respondent Denise Miles, who was a tenant of Asbury 

Arms, Inc., in Cocoa, Florida. Mr. Kotecha, pro se, filed a Response on  

April 15, 2020. The undersigned thereafter noticed this matter for final 

hearing on June 18, 2020. 

 

                                                           
1 It does not appear that Mr. Kotecha named or listed Hank Keith as a party in any of his 

filings with FCHR. Accordingly, Mr. Keith has never been a party to this proceeding. 
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On April 27, 2020, Mr. Kotecha, pro se, filed a Motion to Compel 

Respondent Denise Miles, Thrift Store Operator, which contended that 

Ms. Miles had not responded to discovery or provided available hearing dates. 

The parties filed numerous discovery requests and objections. On June 2, 

2020, the undersigned noticed a telephonic motion hearing for June 9, 2020. 

On June 8, 2020, Mr. Kotecha, pro se, filed a Motion for Continuance, to 

which the Respondents (with the exception of Ms. Miles) objected, on June 9, 

2020. After conducting a telephonic hearing on June 9, 2020, the undersigned 

entered an Order to Show Cause, noting that it did not appear that 

Ms. Miles, a tenant at the same property where Mr. Kotecha resides, was a 

proper party in an FHA case, ordering Mr. Kotecha to show cause why the 

undersigned should not recommend that Ms. Miles be dismissed from this 

matter, and further ordering that the undersigned would not rule on 

Mr. Kotecha’s pending Motion to Compel until after the time for responding 

to the Order to Show Cause expired. 

 

On June 12, 2020, the undersigned entered an Order Granting 

Continuance, requesting availability in August 2020, to conduct the final 

hearing in the matter. On June 15, 2020, the undersigned entered an Order 

Denying Motion to Compel, holding, in part, that Ms. Miles was not an 

“agent” of Westminster Services, Inc., or Westminster Asbury/Asbury Arms, 

Inc., and that the undersigned would recommend to FCHR that Ms. Miles be 

dismissed from this matter as a party. 

 

The undersigned, on July 2, 2020, then noticed this matter for final 

hearing on August 26, 2020. Mr. Kotecha, pro se, filed a request for 

continuance on July 2, 2020, and on July 13, 2020, filed a Motion on Hearing 

Date and Telephonic Hearing If Necessary. On August 5, 2020, the 

undersigned entered an Order Granting Continuance and Rescheduling 



 

7 

Hearing by Zoom Conference, which noticed this matter for final hearing on 

September 22, 2020. 

 

On August 27, 2020, Mr. Vidoni filed a Notice of Appearance on behalf of 

Mr. Kotecha, and, on September 4, 2020, filed a Notice of Dropping 

Respondents Joseph Downs and Denise Miles. On September 18, 2020, 

Respondents filed a Motion to Continue Final Hearing and Request for 

Telephonic Hearing, which the undersigned granted that same date. The 

undersigned conducted a telephonic status conference on September 22, 2020, 

and on October 23, 2020, noticed this matter for final hearing on 

December 10, 2020. 

 

The undersigned conducted the final hearing on December 10, 2020, by 

Zoom web-conference; as the parties were unable to complete the hearing on 

that date, the undersigned continued the final hearing, which reconvened on 

February 8, 2021, by Zoom web-conference. The undersigned took official 

recognition of Respondents’ Exhibits R1 through R3, which consisted of the 

copies of the various pleadings related to Mr. Kotecha’s criminal matter, 

including the Information/Charging document, the Probable Cause Affidavit, 

and the Judgment and Sentence, subject to Petitioner’s hearsay objections 

concerning their contents. Petitioner presented the testimony of: Gita 

Thakkar; Jane Mickey Furman; Don Miles; Robert Tarasavage; Phyllis 

Sandra Jeter; Rita Lynar; Elizabeth Butler; Joseph Downs; and 
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Mr. Kotecha.2 The undersigned admitted Petitioner’s Exhibits P1, P4 through 

P7, and P11 into evidence. Respondents called no additional witnesses. The 

undersigned admitted Respondents’ Exhibits R5, R6, R8 through R11, and 

R14 into evidence. 

 

On February 5, 2021, Respondents filed a Motion for Attorney’s Fees, 

pursuant to section 120.595, contending that Mr. Kotecha participated in the 

instant proceeding for an “improper purpose.” Respondents’ Motion for 

Attorney’s Fees requests that the undersigned determine that Mr. Kotecha 

participated in the instant proceeding for an improper purpose, and 

recommend an award of Respondents’ attorney’s fees and costs, payable by 

Mr. Kotecha. 

 

The complete four-volume Transcript of the final hearing was filed with 

DOAH on April 2, 2021. Petitioner and Respondents timely submitted 

proposed recommended orders on April 12, 2021, which the undersigned has 

considered in the preparation of this Recommended Order.  

 

All statutory references are to the 2018 codification of the Florida 

Statutes, unless otherwise indicated. 

 

                                                           
2 On February 2, 2021—after the first day of the final hearing—Petitioner filed a Second 

Amended Witness and Exhibit List that, inter alia, added an additional witness who 

Petitioner had not previously listed or disclosed, Barbara Shillings. On February 5, 2021, 

Respondents filed a Motion to Strike, Motion to Quash, Motion for Protective Order and 

Motion for Fees which, inter alia, argued that Petitioner’s addition of Ms. Shillings as an 

additional witness violated the undersigned’s March 20, 2020, Order of Pre-hearing 

Instructions, which required that the parties provide each other with a list of names and 

addresses of their respective witnesses no later than seven days before the final hearing, and 

that each party file a witness list with DOAH no later than five days prior to the final 

hearing. The undersigned considered this issue at the beginning of the continuation of the 

final hearing on February 8, 2021, and excluded Ms. Shillings as a witness from the final 

hearing because her late addition violated the Order of Pre-hearing Instructions. 
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FINDINGS OF FACT 

1. Respondent Westminster Services, Inc., owns and operates several 

retirement communities across Florida. The Westminster property in this 

matter is Respondent, Westminster Asbury/Asbury Arms, which is located in 

Cocoa, Florida. Mr. Downs is the administrator for Westminster’s Cocoa site, 

and manages its facilities. 

2. Mr. Kotecha is currently, and during the time period relevant to this 

matter was, a resident of Asbury Arms North, a residential complex within 

the Westminster Asbury/Asbury Arms residential community. Within the 

Asbury Arms North residential complex is a resident-operated thrift store, 

which Respondents do not operate or control, and a Florida Room, which is a 

common area with a table, vending machines, and other items.  

3. Mr. Kotecha entered into a Lease Agreement with Asbury Arms, Inc., 

d/b/a Westminster Asbury South, on June 6, 2016. The Lease Agreement was 

for a term of one year, and allowed for successive terms of one year “unless 

automatically terminated as permitted by paragraph 23 of this Agreement.” 

Paragraph 23 of the Lease Agreement provides for “Termination of Tenancy.” 

4. Mr. Kotecha was born in India, has brown skin, and immigrated from 

India to the United States. He became a United States Citizen in 2010. 

2018 Rocking Chair Incident 

5. In July 2018, a maelstrom arose after Mr. Kotecha took a rocking chair 

from the Florida Room of Asbury Arms North to his apartment, and then 

returned it to the Florida Room the next day. 

6. According to Mr. Kotecha, residents leave various items in the Florida 

Room that are “free” for other residents to take. He also testified that the 

thrift store sometimes places items that are too large for its sales room in the 

Florida Room with price tags, but that if a price tag is not on the item, it is 

considered to be “free” as well. 
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7. Mr. Kotecha testified that he noticed the rocking chair in the Florida 

Room in July 2018, with no price tag, and decided to take it. After deciding 

that it did not fit well in his apartment, he returned it the next day. 

8. Mr. Downs testified that he was on vacation in nearby Indialantic 

during the time that Mr. Kotecha took the rocking chair. He stated that he 

received a call from the Cocoa Police Department requesting video of an 

unrelated purse snatching in a parking lot connected to the Westminster 

Asbury/Arbury Arms residential community, so he returned to his office to do 

so. The evidence presented at the final hearing showed that Respondents 

operate numerous cameras throughout the common areas of the Westminster 

Asbury/Asbury Arms residential community. 

9. While locating the purse snatching video to provide to the Cocoa Police 

Department, Mr. Downs also noticed a post-it note that asked him to 

determine who took the rocking chair, and when. Mr. Downs testified that he 

“burned” videos of the purse snatching and the taking of the rocking chair, to 

compact discs, left the compact discs at the front desk for the Cocoa Police 

Department, and returned to his vacation. 

10. Mr. Downs testified that he later learned that Denise Miles, who runs 

the resident-operated thrift store, had initially asked for video of who took 

the rocking chair, and that she had indicated that the Cocoa Police 

Department requested a copy of the video. 

11. The undersigned has viewed the video of Mr. Kotecha taking the 

rocking chair from the Florida Room in July 2018. The video shows  

Mr. Kotecha, by himself, in the Florida Room, sitting on his walker, opposite 

from the rocking chair. He takes several minutes to move over to the rocking 

chair, sits and rocks in it, and then decides to place it on top of his walker. He 

waits to exit the Florida Room, via an external exit to the parking lot, until 

one or two individuals (whose legs can be viewed through a row of windows, 

from the camera angle of the video) walk by the exit. He then wheels the 

rocking chair through the parking lot (as opposed to the interior 
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entrance/exit), and, presumably, through another entrance to the building, 

and through a hall to the elevator. He parks the walker/rocking chair around 

the corner from an elevator, and then proceeds to summon the elevator. Once 

the doors open, he retrieves the walker/rocking chair from around the corner, 

places it on the elevator, and, ultimately, takes it to his apartment on an 

upper floor. Mr. Kotecha appears to take an overly-cautious, and circuitous, 

route to transport the rocking chair from the Florida Room to the hallway 

next to the elevator, and ensures that the rocking chair is not visible from the 

elevator (or anyone entering or exiting it) before he places it on the elevator. 

12. In August 2018, the Brevard County Sheriff’s office arrested 

Mr. Kotecha and charged him with burglary of a structure, and petit theft, 

related to the taking of the rocking chair. Mr. Downs testified that neither he, 

nor any agent of Respondents, filed a criminal complaint concerning 

Mr. Kotecha. However, when law enforcement initially arrived at Asbury 

Arms North to arrest Mr. Kotecha and, being unable to locate him, left, 

Mr. Downs subsequently called them back to inform them that Mr. Kotecha 

was at his apartment, which eventually led to his arrest. 

13. After Mr. Kotecha’s arrest, Mr. Downs testified that he sent staff 

members to his apartment to “make sure there’s no running water, make 

sure that the air conditioner’s set to the right temperature. And we do that 

for precautionary measures to protect our property and our … residents.” 

14. The staff members took numerous photographs of Mr. Kotecha’s 

apartment, which Mr. Downs described as “deplorable.”  

15. The undersigned has reviewed the photographs taken of Mr. Kotecha’s 

apartment. The photographs depict: a kitchen that has items piled up on 

every empty counter space, a refrigerator/freezer that appears over packed 

with various food items that would make it difficult for the door to close, a 

sink full of various food containers and at least one piece of fruit, and an oven 

with newspaper inside of it; a cluttered living room with items and trash, 

piled considerably; a bedroom with items piled on the bed and every available 
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surface; various areas with extension cords and power strips that have 

multiple items plugged into them; a bathroom with trash piled up, and 

multiple partially-filled buckets near the toilet and inside the shower stall. 

Based on these photographs, the apartment appeared unsanitary, difficult to 

navigate, and, at least based on the paper in the oven, a fire hazard. 

16. Soon after Mr. Kotecha’s arrest, Mr. Downs contacted Mr. Kotecha’s 

sister, Ms. Thakkar, who he provided as an emergency contact to 

Respondents, to inform her of the arrest. Ms. Thakkar testified that 

Mr. Downs made numerous threatening and insensitive remarks related to 

Mr. Kotecha’s ethnicity and immigration status during this telephone call; 

Mr. Downs credibly denied making such remarks. 

17. Ms. Thakkar assisted with paying bond for Mr. Kotecha’s release from 

jail. Mr. Kotecha returned to his residence at Asbury Arms North after his 

arrest. He subsequently pleaded guilty to a lesser (misdemeanor) crime, paid 

a fine, and his adjudication was withheld. 

Notice of Termination of Lease Agreement and Complaint 

18. On October 9, 2018, Respondents delivered—by hand and regular 

mail—a letter, signed by Mr. Downs, that served as a 30-day notice to  

Mr. Kotecha that Respondents were terminating Mr. Kotecha’s lease, and 

that he needed to vacate his apartment by November 9, 2018. The October 9, 

2018, letter further stated: 

 

Your Lease Agreement is being terminated 

pursuant to paragraph 8(b)(2) of the Lease 

Agreement. Paragraph 8(b)(2) allows Asbury Arms 

Inc. to terminate the Lease Agreement for your 

material noncompliance with the Lease Agreement. 

By signing the Lease Agreement you agreed to be 

bound by the Rental Lease Agreement and House 

Rules that are incorporated into the lease as well 

as the terms of the lease. 
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• Unsanitary health conditions of your apartment 

after being given multiple warnings that dates back 

to October 3, 2016 

• Storage of bicycles in apartment after numerous 

warnings not to do so 

• Law enforcement activity including his arrest 

for burglary and theft 

• Theft of personal property owned by someone 

other than himself 

• Fire safety concerns by placing papers in oven 

 

Your actions, as outlined above, constitute 

continued lease violations. As such, Asbury Arms 

Inc. dba Westminster Asbury is forced to terminate 

your Lease Agreement. If you remain in the unit 

after the specified termination date of November 9, 

2018, Asbury Arms Inc., dba Westminster Asbury 

may seek to enforce the termination of the Lease 

Agreement in court. You have ten (10) days in 

which to discuss the termination of your Lease 

Agreement with Westminster Asbury which begins 

the earlier of 1) the date the notice was hand 

delivered to the unit or 2) the day after this notice 

was mailed. Moreover, if a judicial proceeding for 

eviction is instituted you may present defenses, if 

any, therein. 

 

19. In November 2018, Asbury Arms, Inc., filed a Complaint for eviction in 

the County Court of Brevard County, Florida. In December 2018, Asbury 

Arms, Inc., filed an Amended Complaint for eviction. Based on the testimony 

and evidence presented at the final hearing, this amended complaint remains 

pending. 

Mr. Kotecha’s Account of the 2018 Rocking Chair Incident and Termination 

of Lease Agreement 

20. Mr. Kotecha testified that he saw the rocking chair in the Florida 

Room in July 2018, and as there was no price tag on it, he took it to his 

apartment. The next day, he decided that he did not have enough room in his 

apartment, and returned it to the Florida Room. He testified that within this 

24-hour period, Denise Miles became worried that the rocking chair was 
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missing, determined that Mr. Kotecha had taken it, called the police, and 

filed a criminal complaint. On cross-examination, when asked how he knew 

the rocking chair was free for the taking, Mr. Kotecha answered: 

 

Because it was lying in Florida room without any 

price tag of thrift store. And even if it is thrift store 

price or anything, thrift store is totally illegally so 

the ownership of Dee Miles is illegal, so the 

complaint is totally illegal. Everything is illegal. 

And I was put to jail also totally illegally. 

 

21. Despite a seeming acknowledgment that Denise Miles, and not 

Respondents, filed the criminal complaint that led to his 2018 arrest for the 

taking of the rocking chair, Mr. Kotecha later testified: 

 

Joseph Downs is mastermind. He is Supreme Boss. 

And because of that, every staff member is afraid of 

him and whatever he says – Joseph Down says, the 

staff has to do that. Even if he or she doesn’t like to 

do that. Joseph Downs inspired, not only inspired, 

but encouraged Dee Miles to write this – to call the 

police and write a complaint about the stealing of 

that chair. 

 

Q. How do you know that? 

 

* * * 

 

There is no authentic proof of it, but I believe 

strongly that. 

 

22. In support of Mr. Kotecha’s testimony, Mr. Kotecha presented the 

testimony of fellow resident Ms. Lynar, who offered numerous photographs 

that she took of the Florida Room which showed various items that were “for 

sale” with price tags. She also testified that it’s not always clear whether 

something is free, or whether it belongs to the thrift store, as it depends on 

whether “Dee and Don Miles [who operate the thrift store] want to take 

possession of it.” She testified that the rocking chair originally had a price tag 
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of $35, but at some point, the price tag had been removed, which she believed 

meant that the rocking chair was free.3 

23. In describing the day he was arrested, Mr. Kotecha again laid the 

blame with Mr. Downs, claiming he concocted the following story to lure him 

from to Asbury Arms North so that the Cocoa Police Department could arrest 

him: 

 

I got up in the morning and then I started to work 

to zone clean my apartment and then suddenly I 

remembered, oh I had to go to People’s Church for 

prayer and lunch. 

 

So I – I left the room – the apartment halfway of 

zoning, take shower and shave my face and went to 

Peoples Church for prayer and lunch. 

 

And then, when I went there, Joseph Downs 

totally, illegally lied to me that there are eight 

peoples – residents who will be given last one year’s 

rent back reimbursed and you will get – now, come 

                                                           
3 The undersigned notes that Ms. Lynar has filed previous housing discrimination complaints 

against Respondents, one of which was heard by the undersigned last year. First, she filed a 

charge of discrimination against Respondents in 2014, which was assigned DOAH Case  

No. 15-2796, which ultimately resolved between the parties. Then, in 2018, ALJ Bruce 

Culpepper conducted a two-day final evidentiary hearing in DOAH Case No. 18-1314, and 

issued a Recommended Order that concluded that Ms. Lynar failed to meet her burden of 

proving that Respondents committed a discriminatory housing practice in violation of the 

FHA, and recommended that FCHR dismiss Ms. Lynar’s Petition for Relief. On October 1, 

2019, FCHR entered a Final Order that adopted ALJ Culpepper’s Findings of Fact and 

Conclusions of Law, and dismissed Ms. Lynar’s Petition for Relief. See Lynar v. Westminster 

Ret. Communities Foundation, Inc., et al., Case No. 18-1314 (Fla. DOAH July 10, 2019; 

FCHR Oct. 1, 2019). Then, in 2019, Ms. Lynar filed yet another charge of housing 

discrimination (retaliation), and the undersigned conducted a two-day final evidentiary 

hearing in DOAH Case No. 20-1080. The undersigned issued a Recommended Order that 

concluded that Ms. Lynar failed to meet her burden of proving that Respondents committed a 

discriminatory housing practice in violation of the FHA, and recommended that FCHR 

dismiss Ms. Lynar’s Petition for Relief. On March 31, 2021, FCHR entered a Final Order that 

adopted the undersigned ALJ’s Findings of Fact and Conclusions of Law, and dismissed  

Ms. Lynar’s Petition for Relief. See Lynar v. Westminster Communities, Inc., et al., Case  

No. 20-1080 (Fla. DOAH Jan. 4, 2021; FCHR Mar. 31, 2021). At the time of the most recent 

Lynar final hearing, Ms. Lynar was also the subject of an eviction action by Respondents. 

The undersigned has considered Ms. Lynar’s adverse position to Respondents in these 

previous matters, as well as her lack of success in such matters, in assessing her credibility 

as a witness in this proceeding. 
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in here, you will get – you will be getting free food 

every day or money for the food every day.  

 

It was totally made story by Joe Downs. Totally 

lying and the – by telling me this thing, he wanted 

me to wait in the reception area. He told me, can 

you wait here. I’m preparing your paper. You are 

the last eight – eight men – eight residents. 

 

And then he – he never prepared any paper, never 

took my sign and there was no benefits like this 

and – and he called BCSO. Brevard County 

Sheriff’s Office. 

 

And they came and they handcuffed me and take 

me to jail. And even I didn’t know why I – I have 

been taken to jail. On the way, I asked them – the 

police – the sheriff why I am taken to jail. 

 

Then he told me that, you entered in a prohibited 

area and you steal some – some furniture. That’s 

why. 

 

24. Mr. Kotecha testified that the morning of his arrest, he had started 

cleaning his apartment, but was interrupted by attending a religious service 

and, ultimately, his arrest. He explained that the multiple buckets in his 

bathroom (one of which contained a floating comb) were full of hot water for 

cleaning. He explained that the reason for newspaper in his oven was 

because he had no room at this dining table to eat that day; instead, he used 

the door to the oven as a makeshift tabletop, placing the paper underneath 

his food. As he was in a hurry to leave, he testified that he did not have time 

to remove the paper from the oven. He stated that the multiple items in the 

sink were actually soaking with water, which would make them easier to 

clean later on.  

Other Incidents Mentioned in Termination 

25. The October 9, 2018, letter that served as a 30-day notice of 

termination of Mr. Kotecha’s lease agreement referenced two additional 
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reasons for the termination: (a) unsanitary health conditions of your 

apartment after being given multiple warnings that dates back to October 3, 

2016; and (b) storage of bicycles in apartment after numerous warnings not to 

do so. 

26. With respect to the multiple warnings of unsanitary health conditions, 

Respondents introduced: (a) an October 3, 2016, Ten Day Notice of Non-

Compliance with an Opportunity to Cure, which stated that Mr. Kotecha 

violated his Lease Agreement for “Health and safety violations. Specifically 

unsanitary health conditions and clutter which poses health and safety 

concerns….”; (b) a March 9, 2017, Ten Day Notice of Non-Compliance with an 

Opportunity to Cure, which stated Mr. Kotecha had violated his Lease 

Agreement for the same reasons stated in the October 3, 2016, Ten Day 

Notice; (c) a January 26, 2018, letter entitled “Hallway Carpet & Lease 

Violations,” which stated that the carpet in the hallway outside of his 

apartment will be cleaned by staff, as it is the property of Westminster 

Asbury, and stated that “Mr. Kotecha was placed on probation for any further 

material and or non-material violations of his rental lease agreement.”; and 

(d) a February 19, 2018, Ten Day Notice of Non-Compliance with an 

Opportunity to Cure, which stated that Mr. Kotecha had violated the “House 

Rules,” which are part of the Lease Agreement and which forbade the storage 

of bicycles in apartments, but in the designated bicycle parking area, and 

which further stated that Mr. Kotecha continued to store/chain his bicycles to 

stop signs or bus stop signs, as well as poles within the residential area. 

27. Mr. Downs stated that Respondents had issued multiple previous 

warnings to Mr. Kotecha concerning unsanitary health conditions in his 

apartment. Mr. Downs testified that Mr. Kotecha had damaged the carpet 

outside of his apartment and tried to clean it, which resulted in more 

damage, and for which Respondents charged Mr. Kotecha a $75 cleaning fee. 

28. Mr. Kotecha testified that Mr. Downs was “already biased against” 

him when Respondents issued the various notices of violation because 
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Mr. Downs had warned Mr. Kotecha to stop taking multiple “free” loaves of 

bread that were occasionally left in the Florida Room for residents by some 

other organization, and generally denied that his apartment ever met the 

definition of being unsanitary. With respect to the carpet cleaning outside of 

his apartment, Mr. Kotecha testified that he was in the process of cleaning it, 

and questioned why Respondents charged him $75 to clean it if “it’s the job of 

Westminster Asbury.” 

29. With respect to the storage of bicycles, Mr. Downs stated that it 

involved an “issue of his chaining bicycles to light poles and different things 

around our property here[,]” which he considered a “final warning.”  

Mr. Kotecha testified that he locked his bikes to these poles because they 

were closer to the apartment building, and it was difficult for him to walk 

between the designated bicycle area and the apartment building.  

Mr. Kotecha testified that Mr. Downs accommodated Mr. Kotecha and 

allowed him to lock his bike on nearby poles; Mr. Downs denied doing such an 

accommodation, but admitted that Mr. Kotecha continues to lock his bike on 

nearby poles. 

Evidence of Other Residents Taking Property from Florida Room 

30. Mr. Kotecha attempted to introduce evidence of residents taking 

property that did not belong to them, and who did not receive termination 

notices from Respondents, to show that Mr. Kotecha was treated differently. 

Much of this type of evidence concerned residents taking other residents’ 

walkers. However, the recollection of these witnesses was less than clear. 

31. Ms. Furman (white female), a fellow resident of Asbury Arms North, 

could offer no recollection of walkers being taken from the Florida Room on 

August 24, 2019, even after being shown video purporting to establish this 

point.  

32. Similarly, fellow resident Mr. Miles (the husband of the thrift store 

operator Denise Miles, and a white male), testified, when shown a video from 

August 26, 2019, that he took a vacant walker from the Florida Room. 
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Mr. Miles also testified that the thrift shop “loans out” walkers regularly, and 

places them for sale in the Florida Room, with price tags. 

33. Ms. Jeter (white female), another fellow resident, testified that, in 

August 2020, she asked Mr. Miles if she could purchase a walker from the 

thrift store, which was placed in the Florida Room along with another 

walker. Mr. Miles agreed, but also agreed that Ms. Jeter could take it with 

her and pay the thrift store later. Later that day, Ms. Jeter received a call 

from the front desk asking her to return the walker, as it belonged to 

someone else and was not for sale, which she did. Ms. Jeter was not arrested 

or prosecuted for stealing the walker, and Respondents did not terminate 

Ms. Jeter’s lease agreement because she mistakenly took a walker that she 

believed she could purchase from the thrift store. 

34. Ms. Butler (African American female) testified that in August 2020, 

she left her walker in the Florida Room, and when she returned, it was 

missing. She testified that she reported this to the front desk, and after 

checking the security camera in the Florida Room, determined who it was 

(Ms. Jeter), and returned it to Ms. Butler that same day. Ms. Butler did not 

report this incident to the police. 

35. Ms. Lynar (white female) testified that she kept a walker in the 

Florida Room, where it was “folded up” and placed next to the soda machine. 

She testified that in August 2019, it went missing, and that she testified that 

Denise Miles, Mr. Miles, and Ms. Furman took it. She testified that the 

walker was returned, but that Respondents’ maintenance staff subsequently 

took it, and it has not been returned. 

36. Mr. Tarasavage, a maintenance worker for Respondents, testified that 

he had no recollection of taking Ms. Lynar’s walker from the Florida Room 

and disposing of it. Mr. Tarasavage testified that he received no complaints, 

and was not arrested, for removing a walker from the Florida Room. 
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Theft of Mr. Kotecha’s bike 

37. On September 26, 2020, another resident, Barbara Shillings (white 

female), allegedly took one of Mr. Kotecha’s bikes from the area where he 

normally parks his bike. Mr. Downs believed that Ms. Shillings was being 

“mischievous” in doing so.   

38. However, Mr. Kotecha complained about this incident to police 

officers, who were at Asbury Arms North to deal with a resident experiencing 

dementia issues. The police officers subsequently reviewed video of this 

incident, provided by Mr. Downs. Mr. Downs testified that in late January 

2021, Ms. Shillings was charged criminally for the taking of Mr. Kotecha’s 

bicycle.  

39. Mr. Downs testified that this incident differed from Mr. Kotecha’s in 

that Ms. Shillings was not arrested and taken out of the building by police, 

and because her apartment was never in an unsanitary condition (although it 

had failed an annual inspection). Mr. Downs further testified that because he 

learned of the criminal charges some 75 days after the incident, he was 

unable to issue a notice of termination, as the 45-day window for initiating an 

eviction had expired. Mr. Downs also stated that Respondents are “waiting to 

see what the court’s going to do[]” in Ms. Shillings’s criminal case. 

Ultimate Finding of Fact 

40. Mr. Kotecha failed to provide any credible evidence that Respondents’ 

decision to issue the Notice of Termination, and subsequently commence 

eviction proceedings in county court, was discriminatory, in violation of the 

FHA. The undersigned has considered the testimony and credibility of  

Mr. Kotecha, who claimed that “everything is illegal” when asked about his 

taking of the rocking chair, that Mr. Downs is a “mastermind” and “supreme 

boss” who orchestrated his arrest, while admitting he had no proof, that he 

was “zone cleaning” an apartment that appeared to the undersigned to be 

unsanitary at the time of his arrest, and that Mr. Downs concocted a story of 

free rent to lure Mr. Kotecha out of his apartment and to a common area in 
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Asbury Arms North to be arrested, as well as the supporting testimony of 

Ms. Lynar, who has brought numerous unsuccessful claims against 

Respondents under the FHA, in arriving at this finding. The undersigned has 

also considered Mr. Kotecha’s behavior in the video of him taking the rocking 

chair—in which he takes a route through the external parking area (but 

waits for people in the parking lot to leave before doing so), through a 

different entrance/exit to the elevator, where he leaves the rocking chair in 

an area of the hall so that individuals entering or exiting the elevator cannot 

see it. 

41. The undersigned has also considered the testimony and credibility of 

those witnesses who testified regarding Mr. Kotecha’s allegation that other 

similarly-situated tenants of other nationalities took items from the Florida 

Room or other areas that did not belong to them, and suffered no 

consequences from Respondents. However, two witnesses—Ms. Furman and 

Mr. Miles—had no recollection of an unlawful taking of a walker happening, 

even when shown videos of alleged incidents. The testimony of Ms. Jeter and 

Ms. Butler reveal a misunderstanding of whether a walker that belonged to 

Ms. Butler was actually the property of the thrift store. Additionally, the 

undersigned finds that walkers are commonplace in a retirement community 

such as Asbury Arms North, and as much of the testimony demonstrated that 

the walkers used in this community looked similar, if not identical, it is 

understandable that person in a community of senior citizens might 

mistakenly take another person’s walker. 

42. With respect to the late-introduced evidence concerning Ms. Shilling’s 

taking of Mr. Kotecha’s bike, the undersigned finds that much of the 

testimony offered on this subject is hearsay, which was not supported by any 

other documentary evidence, but was addressed by Mr. Downs. Mr. Downs 

testified that Ms. Shillings was not arrested and led out in handcuffs at 

Asbury Arms North, did not receive prior notices of termination for 

unsanitary conditions in her apartment (although she had been cited during 
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annual inspections, which she corrected), and that her notice of criminal 

charges (which had not been resolved at the time of this hearing) came after 

Mr. Downs had the legal opportunity to commence eviction proceedings. 

Mr. Downs also testified that Respondents intended to await the outcome of 

her criminal matter before deciding any further action. Thus, Ms. Shillings is 

not a fair comparator. 

43. The undersigned also finds that, while Mr. Kotecha’s testimonial 

claims stretch the bounds of credulity, there was no evidence presented to 

demonstrate that his participation in this proceeding was primarily to 

harass, or to cause unnecessary delay, or for a frivolous purpose, or to 

needlessly increase the cost of litigation. 

 

CONCLUSIONS OF LAW 

44. DOAH has jurisdiction over the subject matter and the parties to this 

proceeding in accordance with sections 120.569, 120.57(1), and 760.35(3)(b). 

45. The FHA makes it unlawful to discriminate against any person “in the 

terms, conditions, or privileges of sale or rental of a dwelling, or in the 

provision of services or facilities in connection therewith, because of race, 

color, national origin, sex, handicap, familial status, or religion.” § 760.23(2), 

Fla. Stat. 

46. The FHA is patterned after Title VII of the Civil Rights Act of 1968, as 

amended by the Fair Housing Act of 1988. As such, discriminatory acts 

prohibited under the federal Fair Housing Act are also prohibited under the 

FHA, and federal case law interpreting the federal Fair Housing Act is 

applicable to proceedings brought under the FHA. See Brand v. Fla. Power 

Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994)(noting that “the Florida 

statute will take on the same constructions as placed on its federal 

prototype.”). 

47. In proceedings brought under the FHA, the complainant has the 

burden to prove a prima facie case of discrimination by a preponderance of 
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the evidence. § 760.34(5), Fla. Stat.; Fla. Dep’t of Transp. v. J.W.C. Co., 396 

So. 2d 778 (Fla. 1st DCA 1981). A “preponderance of the evidence” means the 

“greater weight” of the evidence, or evidence that “more likely than not” tends 

to prove the fact at issue. Gross v. Lyons, 763 So. 2d 276, 289 n.1 (Fla. 2000). 

48. Mr. Kotecha’s allegations amount to a claim of disparate treatment in 

the terms of his rental (i.e., Respondents’ notice of termination of the lease, 

and how Respondents treated other tenants). 

49. To establish a prima facie case of disparate treatment, Mr. Kotecha 

must present evidence that he was treated differently than similarly-situated 

tenants. Schwarz v. City of Treasure Island, 544 F.3d 1201, 1216 (11th Cir. 

2008). 

50. Regarding his disparate treatment claim, Mr. Kotecha may establish a 

violation of the FHA through either direct evidence, or through the burden-

shifting framework of McDonnell Douglas Corporation v. Green, 411 U.S. 792 

(1973). See Noel v. Aqua Vista Townhomes Condo. Ass’n, Inc., 2019 WL 

4345903 at *3 (S.D. Fla. Sept. 12, 2019). Direct evidence is that which, if 

believed, would prove the existence of discriminatory intent without resort to 

inference or presumption. Denney v. City of Albany, 247 F.3d 1172, 1182 

(11th Cir. 2001). “Direct evidence encompasses conduct or statements that 

both (1) reflect directly the alleged discriminatory attitude, and (2) bear 

directly on the contested [housing] decision.” Noel, 2019 WL 4345903 at *3. 

As to the nature of the evidence, “only the most blatant remarks, whose 

intent could be nothing other than to discriminate … will constitute direct 

evidence of discrimination.” Damon v. Fleming Supermarkets of Fla., Inc., 

196 F.3d 1354, 13589 (11th Cir. 1999)(citations omitted). 

51. Mr. Kotecha presented no direct evidence of discrimination by 

Respondents related to, or affecting the terms of, his tenancy. No admissible 
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evidence or testimony established that Respondents exhibited the requisite 

discriminatory intent necessary for such a showing.4 

52. Under the McDonnell Douglas framework, Mr. Kotecha must show 

that: (a) he is a member of a protected class; (b) he suffered an injury because 

of the alleged discrimination; and (c) based on his claimed class of national 

origin, he was denied the provision of services protected by the FHA, which 

were available to other tenants who were not Indian or of Indian national 

origin. If Mr. Kotecha meets this burden, then an inference arises that his 

challenged action was motivated by discriminatory intent, and the burden 

shifts to Respondents to articulate a legitimate, nondiscriminatory reason for 

its action. If Respondents successfully articulate such a reason, then the 

burden shifts back to Mr. Kotecha to show that the proffered reason is really 

pretext for unlawful discrimination. See Schoenfeld v. Babbitt, 168 F.3d 1257, 

1267 (11th Cir. 1999). If Mr. Kotecha fails to establish a prima facie case of 

discrimination, the matter ends. See Nat’l Indus., Inc. v. Comm’n on Human 

Rel., 527 So. 2d 894 (Fla. 5th DCA 1988). 

53. Mr. Kotecha established the first and second elements of a prima facie 

case: he is a member of a protected class, as his national origin is Indian; and 

Respondents subjected him to an adverse action when it issued the Notice of 

Termination, and commenced eviction proceedings in county court. See 

Neudecker v. Boisclair Corp., 351 F.3d 361, 363-64 (8th Cir. 2003)(holding 

that threats of eviction are sufficient to allege an adverse action under the 

Federal Fair Housing Act).  

54. However, the undersigned concludes that Mr. Kotecha presented no 

credible or persuasive evidence that Respondents denied the provision of 

services protected by the FHA, or treated him differently than other 

similarly-situated tenants, based on his national origin. The credible evidence  

                                                           
4 Though Mr. Kotecha alleged that Mr. Downs called him a “dirty Indian” and threatened to 

deport him, those allegations were not substantiated, and were vigorously, and credibly, 

denied by Mr. Downs. 
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presented demonstrated that Mr. Kotecha had received numerous notices of 

noncompliance, was arrested on-site for theft of property (to which he 

ultimately pled guilty to a lesser offense), and left his apartment in an 

unsanitary condition, all of which were violations of his Lease Agreement.  

55. Mr. Kotecha’s claim for discrimination/disparate treatment also fails, 

even if the undersigned were to assume he established a prima facie case of 

FHA discrimination, thus creating a presumption of housing discrimination. 

The burden would then shift to Respondents to articulate a legitimate, non-

discriminatory reason for its actions. See Bone v. Vill. Club, Inc., 223 F. Supp. 

3d 1203, 1218 (M.D. Fla. 2016). The reason for Respondents’ decision should 

be clear, reasonably specific, and worthy of credence. See Dep’t of Corr. v. 

Chandler, 582 So. 2d 1183, 1186 (Fla. 1st DCA 1991). The burden on 

Respondents is one of production, not persuasion, to demonstrate to the 

undersigned that its action was non-retaliatory. See Wilson v. B/E Aerospace, 

Inc., 376 F.3d 1079, 1087 (11th Cir. 2004). This burden of production is 

“exceedingly light.” Holifield v. Reno, 115 F.3d 1555, 1564 (11th Cir. 1997), 

abrogated on other grounds, Lewis v. City of Union, 918 F.3d 1213 (11th Cir. 

2019)(en banc). 

56. If Respondents meet this burden, the presumption of discrimination 

disappears. The burden then shifts back to Mr. Kotecha to prove that 

Respondents’ proffered reason was not the true reason, but merely a “pretext” 

for discrimination. See Bone, 223 F. Supp. 3d at 1218. 

57. To satisfy this final step, Mr. Kotecha must show “either directly by 

persuading the court that a discriminatory reason more likely motivated 

[Respondents] or indirectly by showing that [Respondents’] proffered 

explanation is not worthy of credence.” Texas Dep’t of Community Affairs v. 

Burdine, 450 U.S. 248, 256 (1981). Mr. Kotecha must prove that the reasons 

articulated were false and that discrimination was the real reason for the 

action. See City of Miami v. Hervis, 65 So. 3d 1110, 1117 (Fla. 3d DCA 2011). 
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58. For the same reasons as concluded in paragraph 54 above, 

Respondents articulated legitimate, nondiscriminatory, and nonretaliatory 

reasons for its decision to issue the Notice of Termination and commence 

eviction proceedings. 

59. The undersigned further concludes that Mr. Kotecha failed to meet his 

burden of proving pretext. The competent substantial evidence presented at 

the final hearing does not support a conclusion that Respondents’ explanation 

for issuing the Notice of Termination, or commencing eviction proceedings, 

was false or not worthy of credence. 

60. Mr. Kotecha’s use of comparators also fails. In Mac Papers, Inc. v. 

Boyd, 304 So. 3d 406, 409 (Fla. 1st DCA 2020), the First District recently held 

that comparators must be “similarly situated in all material respects.” 

(quoting Lewis v. City of Union City, Ga., 918 F.3d 1213, 1218 (11th Cir. 

2019)(en banc)). With respect to the unpersuasive testimony concerning the 

taking of other residents’ walkers, there was no competent substantial 

evidence presented at the final hearing that the individuals who mistakenly 

took walkers were the subject of arrest, had received notices of previous 

violations of their lease agreements, or were found to have unsanitary 

conditions in their apartments. With respect to the testimony concerning the 

taking of Mr. Kotecha’s bike by Ms. Shillings, again, there was no competent 

substantial evidence presented that Ms. Shillings believed the bike to be free 

for the taking, that she had been arrested at Asbury Arms North, that she 

had received previous notices of violations of her lease agreement, or was 

found to have unsanitary conditions in her apartment. See Id. (“[t]hough fact-

finders are typically given much deference in determining whether a 

comparator is similarly-situated, the absence of evidence showing a similar 

disciplinary record can render a discrimination claim nonactionable as a 

matter of law.”). In fact, according to Mr. Downs, Respondents are monitoring 

her criminal case and will act accordingly.  
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61. Mr. Kotecha failed to meet his burden to establish a prima facie case 

of discrimination or disparate treatment under the FHA. Mr. Kotecha failed 

to present persuasive evidence that any actions or inactions by Respondents 

were influenced by his national origin. 

62. Section 120.595, entitled Attorney’s Fees, provides, in pertinent part: 

 

(1) CHALLENGES TO AGENCY ACTION PURSUANT TO 

SECTION 120.57(1).— 

 

(a) The provisions of this subsection are 

supplemental to, and do not abrogate, other 

provisions allowing the award of fees or costs in 

administrative proceedings. 

 

(b) The final order in a proceeding pursuant to s. 

120.57(1) shall award reasonable costs and a 

reasonable attorney’s fee to the prevailing party 

only where the nonprevailing adverse party has 

been determined by the administrative law judge to 

have participated in the proceeding for an improper 

purpose. 

 

(c) In proceedings pursuant to s. 120.57(1), and 

upon motion, the administrative law judge shall 

determine whether any party participated in the 

proceeding for an improper purpose as defined by 

this subsection. In making such determination, the 

administrative law judge shall consider whether 

the nonprevailing adverse party has participated in 

two or more other such proceedings involving the 

same prevailing party and the same project as an 

adverse party and in which such two or more 

proceedings the nonprevailing adverse party did 

not establish either the factual or legal merits of its 

position, and shall consider whether the factual or 

legal position asserted in the instant proceeding 

would have been cognizable in the previous 

proceedings. In such event, it shall be rebuttably 

presumed that the nonprevailing adverse party 

participated in the pending proceeding for an 

improper purpose. 
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(d) In any proceeding in which the administrative 

law judge determines that a party participated in 

the proceeding for an improper purpose, the 

recommended order shall so designate and shall 

determine the award of costs and attorney’s fees. 

 

(e) For purpose of this subsection: 

 

1. “Improper purpose” means participation in a 

proceeding pursuant to s. 120.57(1) primarily to 

harass or to cause unnecessary delay or for 

frivolous purpose or to needlessly increase the cost 

of litigation, licensing, or securing the approval of 

an activity. 

 

2. “Costs” has the same meaning as the costs 

allowed in civil actions in this state as provided in 

chapter 57. 

 

3. “Nonprevailing adverse party” means a party 

that has failed to have substantially changed the 

outcome of the proposed or final agency action 

which is the subject of a proceeding. In the event 

that a proceeding results in any substantial 

modification or condition intended to resolve the 

matters raised in a party’s petition, it shall be 

determined that the party having raised the issue 

addressed is not a nonprevailing adverse party. The 

recommended order shall state whether the change 

is substantial for purposes of this subsection. In no 

event shall the term “nonprevailing party” or 

“prevailing party” be deemed to include any party 

that has intervened in a previously existing 

proceeding to support the position of an agency. 

 

63. Based on the evidence and testimony presented, which, as the 

undersigned found with respect to Mr. Kotecha, lacked credibility, the 

undersigned concludes that Mr. Kotecha, who is the nonprevailing adverse 

party, did not participate in this proceeding for an improper purpose, and 

thus should not be responsible for Respondents’ attorneys’ fees and costs for 

this proceeding pursuant to section 120.595. The undersigned notes that 
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Mr. Kotecha was pro se when he filed a charge with FCHR, and when he filed 

a Petition for Relief. He retained counsel after FCHR referred this matter to 

DOAH, and his counsel facilitated the presentation of testimony and evidence 

that the undersigned cannot conclude was “primarily to harass or to cause 

unnecessary delay or for frivolous purpose or to needlessly increase the cost 

of litigation[,]” as required under section 120.595(1). 

 

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions of Law, the 

undersigned hereby RECOMMENDS that: (a) the Florida Commission on 

Human Relations issue a final order dismissing Sudhir Kotecha’s Petition for 

Relief; and (b) deny Respondents’ Motion for Attorney’s Fees, filed 

February 5, 2021, pursuant to section 120.595, Florida Statutes. 

 

DONE AND ENTERED this 3rd day of May, 2021, in Tallahassee, Leon 

County, Florida. 

S  

ROBERT J. TELFER III 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 3rd day of May, 2021. 
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Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 
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Presbyterian Retirement Communities, Inc. 

d/b/a Westminster Towers 

80 West Lucerne Circle 

Orlando, Florida  32801 
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Stephen G. Henderson, Esquire 

Henderson Legal Group 

5419 Village Drive 

Viera, Florida  32955 

 

Denise Miles 

1200 Clearlake Road 

Cocoa, Florida  32922 

 

Maria Vaeth Henderson, Esquire 

Henderson Legal Group 

5419 Village Drive 

Viera, Florida  32955 

Nicholas A. Vidoni, Esquire 

Vidoni Law PLLC 

959 North Cocoa Boulevard, Unit 5 
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Joseph Down 
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Cocoa, Florida  32922 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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