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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

 

RONALD D. JONES,  

 

     Petitioner, 

 

vs. 

 

THE SCHOOL BOARD OF GADSDEN 

COUNTY, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 20-4489 

 

 

RECOMMENDED ORDER 

An administrative hearing was conducted in this case on December 16, 

2020, via Zoom, before James H. Peterson III, Administrative Law Judge 

with the Division of Administrative Hearings (DOAH). 

 

APPEARANCES 

For Petitioner:  Ronald D. Jones, pro se 

      1821 McKelvy Street 

      Quincy, Florida  32351  

 

For Respondent: William Breen Armistead, Esquire 

      Coppins Monroe, P.A. 

      1319 Thomaswood Drive 

      Tallahassee, Florida  32308 

 

 

STATEMENT OF THE ISSUE 

Whether Respondent, The School Board of Gadsden County (School Board 

or Respondent), violated the Florida Civil Rights Act of 1992,1 by  

                                                           
1 Unless otherwise indicated, all references to the Florida Statutes, Florida Administrative Code, and 

federal laws are to the current versions, which have not substantively changed since the time of the alleged 

discrimination. 
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discriminating against the employment of Ronald D. Jones (Petitioner) 

because of his race, gender, or age, or in retaliation for his engagement in 

protected activities. 

 

PRELIMINARY STATEMENT 

Petitioner filed an Employment Complaint of Discrimination 

(Discrimination Complaint) with the Florida Commission on Human 

Relations (the Commission or FCHR) on March 6, 2020, which was assigned 

FCHR Case No. 202023534 (Complaint).  

 

On September 15, 2020, the Commission filed a Notice of Rights which 

advised Petitioner that the Commission “was unable to conciliate or make a 

reasonable cause determination within 180 days of the filing of the complaint 

in this matter.” The Notice of Rights further notified Petitioner of his right to 

file a complaint in any court of competent jurisdiction within one year, or 

“[r]equest an administrative hearing with the Division of Administrative 

Hearings under sections 120.569 and 120.57, Florida Statutes, by filing a 

Petition for Relief WITHIN 35 DAYS of the date of [the] notice.” On October 8, 

2020, Petitioner timely filed a Petition for Relief, and on that same date the 

Commission forwarded the petition to DOAH for assignment of an 

administrative law judge to conduct a hearing. 

 

The undersigned was assigned the case and scheduled it for the 

administrative hearing which was held December 16, 2020, via Zoom 

conference. During the hearing, Petitioner testified on his own behalf, called 

Gadsden High School Principal Pamela Jones, Gadsden County Schools 

Superintendent Elijah Keys, and School Board Human Resources Director 

Sandra Robinson as witnesses, and offered 14 exhibits received into evidence 

as Exhibits P-1 through P-14. The School Board presented its case through 
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expanded cross-examination of Petitioner and his witnesses and offered six 

exhibits received into evidence as Exhibits R-1 through R-6.  

 

The proceedings were recorded and a transcript was ordered. The parties 

were given 30 days from the filing of the transcript to submit their proposed 

recommended orders. The one-volume Transcript of the hearing was filed 

February 17, 2021. Thereafter, the School Board timely filed its Proposed 

Recommended Order, which has been considered in the preparation of this 

Recommended Order. Petitioner did not file a proposed recommended order. 

 

FINDINGS OF FACT 

1. Petitioner is a 62-year-old black male who, in the past, has been a 

substitute teacher for the School Board. 

2. Petitioner was eligible to receive a temporary teaching and professional 

teaching certificate for social sciences, grades 6 through 12, from October 12, 

2017, through October 12, 2020, but not for certificates in other educational 

areas. 

3. The School Board is the governing body responsible for the 

administration of public schools in Gadsden County, Florida. 

4. Petitioner’s Discrimination Complaint is based upon the fact that he 

was not hired for a full-time position at Gadsden County High School for 

which he applied between August 2019 and January 2020. In his 

Discrimination Complaint, Petitioner alleges:   

I have been discriminated based on my sex (male) 

and my race (black). I also believe I have been 

experiencing retaliation since 2008 when I filed a 

complaint with the Florida Commission on Human 

Relations (FCHR) in 2008. I began working for the 

School Board of Gadsden County (Gadsden County) 

in January 2008 as a Substitute Teacher. I 

substituted in an English position for Gadsden 

(County) High School on or around January 

2019−June 2019. Between August 2019−January 
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2020, I applied for several positions with Gadsden 

County but was not hired for any position. Instead, 

the jobs were filled with individuals outside of my 

protective class. These positions were for the 

Graduation Coach position, Teacher on Special 

Assignment position, and several positions in the 

Social Studies department. For example, when 

Mr. Plewa quit during the first week of school in 

2019, I substitute taught in the Social Studies 

Position from August 2019–January 2020, until 

Gadsden County High School hired a teacher. 

Mr. Knight, an individual with no experience 

working within Gadsden County School System 

and a recent college graduate, was hired for the 

position. I am currently employed with Gadsden 

County and have not seen any changes within my 

workplace. 

 

5. Petitioner has worked as a substitute teacher at different schools 

within the Gadsden County School District for various periods of time since 

at least March 2007. He has applied for numerous positions with the School 

Board over the years, from bus driver to deputy superintendent. 

6. This case is the second case that Petitioner has filed against the School 

Board alleging employment discrimination. His first case against the School 

Board (First Case) alleged discrimination based on his gender which was 

tried before the undersigned in 2010 and ultimately resulted in a Final Order 

dismissing his claim. See Jones v. Gadsden Cty. Sch. Bd., Case No. 10-8570 

(DOAH Jan. 19, 2011; FCHR Apr. 13, 2011). Petitioner did not file any 

exceptions to the Recommended Order in that case or appeal the Final Order. 

He contends, however, that one of the reasons that the School Board did not 

hire him is in retaliation against him for filing that case. 

7. Prior to 2017, Petitioner’s teaching certificate had been revoked due to 

a criminal conviction. In a subsequent application, Petitioner disclosed the 

conviction. This prompted a review by the Office of Professional Practices 

Services of the Florida Department of Education. On October 7, 2019, the 
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Department of Education issued a letter (Eligibility Letter) to Petitioner 

regarding his application for his Florida Educator Certificate, stating: 

Your Application for a Florida Educator Certificate 

or Athletic Coaching Certificate was referred to the 

Office of Professional Practices Services by the 

Bureau of Educator Certification. The Office of 

Professional Practices Services is charged with 

reviewing the background history and/or alleged 

misconduct of persons seeking a Florida educator 

certificate. 

 

The Office of Professional Practices Services has 

conducted its review and determined that at this 

time, further action by this office is not warranted. 

 

For any questions specific to the review conducted 

by the Office of Professional Practices, contact the 

Office of Professional Practices Services at 850-245-

0438. 

 

For questions regarding the processing of your 

application for certification, contact the Bureau of 

Educator Certification at 1-800-445-6739. 

 

8. As explained by School Board Human Resources Director Sandra 

Robinson, the Eligibility Letter indicates that the Department of Education 

conducted a review and that “no further action was required,” meaning that 

Petitioner was again eligible to apply for a teaching certificate. Ms. Robinson 

further explained that actual teaching certificates, however, are not issued by 

the Department of Education until an applicant has been hired for a teaching 

position.  

9. Further, according to Ms. Robinson, the Eligibility Letter means that 

Petitioner is only eligible to apply for an Athletic Coaching Certificate.  

10. The terms of the Eligibility Letter, however, do not limit Petitioner’s 

eligibility for just an Athletic Coaching Certificate because it also references 

a Florida Educator Certificate. 
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11. In the fall of 2019, Gadsden County High School Principal Pamela 

Jones, a black female, hired Petitioner to fill in as a part-time substitute 

teacher for a social studies class. Prior to this hiring, Petitioner had 

interviewed with Principal Jones at the school’s job fair. 

12. Between late 2019 and January 2020, Petitioner applied for several 

full-time instructional positions at Gadsden County High School, including 

graduation coach, special assignment teacher, and six social studies 

positions. As part of the application process, Petitioner indicated on his 

application that he had a prior criminal conviction. The application also asks 

applicants to provide details of any criminal history that is revealed, but on 

his applications, Petitioner only indicated “will explain.” As a result of 

Petitioner’s revelation of a criminal background in his applications, 

Petitioner’s status appeared as “ineligible” in the School Board’s application 

database. 

13. During all pertinent time periods, Gadsden High School Principal 

Pamela Jones was responsible for making the final hiring decisions at 

Gadsden County High School, subject to approval of the School Board. 

Although Petitioner provided Principal Jones with a copy of the October 7, 

2019, Eligibility Letter, which she understood made Petitioner eligible to 

receive a teaching certificate, she did not hire Petitioner for any of the 

positions because his name came up as “Ineligible CR” (“CR” standing for 

criminal record) in the Gadsden County School system.  

14. School Board Human Resources Director Sandra Robinson had a 

similar explanation regarding the effect of the “Ineligible CR” as did Principal 

Jones. While Ms. Robinson acknowledged that Petitioner was eligible for a 

teaching certificate, she testified that the Department of Education has no 

bearing on the School Board’s application process. While acknowledging that 

the School Board has hired teachers with criminal backgrounds, and advising 

that Petitioner might be able to obtain a job by further explaining his 

criminal record when referencing it in his School Board applications, 
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Ms. Robinson was unable to explain a clear path as to how Petitioner might 

be able to obtain a position with the School Board with a criminal record 

referenced on his applications. 

15. Considering the views of both Principal Jones and Human Resources 

Director Robinson, together with their understandings of the meaning of the 

Eligibility Letter, it is found that it was a mistake not to consider Petitioner 

eligible for an interview or hire for the vacant positions for which he applied 

just because Petitioner’s applications revealed a criminal background. 

16. Further, while it is apparent that the School Board should address its 

application process to clarify a path to employment for those who may have 

criminal backgrounds, it is found that the fact that Petitioner was deemed 

ineligible for employment was not unlawful discrimination or retaliation as 

alleged in Petitioner’s Discrimination Complaint. Rather, the evidence fell 

short of demonstrating unlawful discrimination and, instead, revealed a 

mistake in the School Board’s application process. 

17. The chart below, provided in the School Board’s Proposed 

Recommended Order and supported by the evidence, lists the names, age, 

race, and gender of the teachers hired for the positions for which Petitioner 

applied: 

 

Final candidate Position Age Race Sex 

O’Hara Black Special Assignment 47 Black Male 

Stephanie Dauphin Social Studies 23 Black Female 

Devonte Knight Social Studies 27 Black Male 

Tomeka Lightfoot Graduation Coach 44 Black Female 

Albert Plewa Social Studies 29 White Male 

Dominga Robinson Social Studies 31 Black Female 

Erin Shields Social Studies 33 Black Female 
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Laquadra Simmons Social Studies 38 Black Female 

Ciara Stephenson Social Studies 32 Black Female 

 

18. Petitioner acknowledged that Principal Jones hired males and 

females, black teachers and white teachers, and does not dispute the fact that 

the School Board has hired teachers over the age of 65 during the timeframe 

of his discrimination claims. 

19. Rather than providing evidence of discrimination, Petitioner admitted 

that he assumed discrimination anytime someone was hired for a position he 

had applied for that was of a different race, sex, or age from Petitioner. 

20. For instance, Petitioner claims that he was not hired because of his 

race, sex, and age, but acknowledged that for each position for which he was 

not hired, he simply alleges discrimination based on whatever protected 

characteristic(s) he did not share with the final candidate, i.e., he chose the 

one that applied. For example, if a black female was hired, Petitioner alleges 

he was not hired because of his sex. If a white male was hired, then 

Petitioner contends he was not hired because of his race. 

21. In sum, Petitioner failed to present sufficient evidence to show that 

the School Board treated similarly situated applicants or employees outside 

Petitioner’s protected class of race, sex, or age more favorably. Rather, the 

only evidence Petitioner presented to support the allegation that Principal 

Jones’s or the School Board’s hiring decisions were discriminatory was “the 

fact they never hired me.”  

22. Petitioner also claims that he was not hired out of retaliation for filing 

his First Case against the School Board over 12 years ago. Petitioner 

produced no evidence supporting this claim, and admitted that he had no 

evidence that Principal Jones even knew that he had filed the charge prior to 

her decision not to hire him.  
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23. The School Board proffered two reasons that it did not hire Petitioner: 

(1) his application status in its database indicated that he was “ineligible” 

because of his criminal history, and (2) Principal Jones did not believe he 

could effectively manage a classroom full-time, as evidenced by his 

performance as a substitute. 

24. The first proffered reason–that Petitioner’s affirmative response to a 

question regarding his criminal history rendered him ineligible–was a 

mistake. While it was a mistake not to consider Petitioner for an interview or 

potential hire in disregard of his Eligibility Letter, that mistake does not 

show that the School Board discriminated against Petitioner as alleged, nor 

does it make that purported reason for not considering Petitioner’s 

application mere pretext. It was merely a mistake in the application process. 

Future use of that process after this case to exclude applicants with criminal 

backgrounds who have otherwise been cleared by the Department of 

Education may very well constitute pretext in view of the fact that the School 

Board should now be aware of the shortcomings of its process. Pretext, 

however, is not found in this case because the evidence does not suggest that 

Principal Jones or the School Board were aware that, under the 

circumstances, it was a mistake to exclude Petitioner’s applications. 

25. The second reason–that Petitioner was not considered or hired because 

of concerns regarding his ability to manage a classroom–is supported by the 

evidence. 

26. During the 2019-2020 school year, current Gadsden County Schools 

Superintendent Elijah Key served as a Vice Principal at Gadsden County 

High School. While there, Mr. Key observed a number of classroom 

management issues with Petitioner, including the fact that a large number of 

student disciplinary referrals were coming from Petitioner’s classroom and 

Petitioner was inconsistent with meting out discipline to students. The 

specific examples from Mr. Key’s testimony based on his observations 

provided credible evidence that Petitioner lacked control over his classroom.  
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27. At the times they were made, Mr. Key reported his observations to 

Principal Jones, and suggested that they needed to find another substitute or 

hire a new teacher to take over Petitioner’s class because of the lack of 

classroom control. 

28. At the final hearing, Principal Jones testified that, even if Petitioner 

was not excluded from hire because of his criminal background, she probably 

would not have hired Petitioner based on her own observations and her 

administrator’s observations of Petitioner’s inability to manage his classroom. 

In the words of Principal Jones, “- - if you can’t manage the classroom, you 

can’t teach the students.” 

29. Petitioner failed to provide evidence refuting the testimony of 

Principal Jones's assessment that, even if Petitioner was eligible to obtain a 

teaching certificate, she probably would not have hired him because of his 

inability to manage a classroom. 

CONCLUSIONS OF LAW 

30. The Division of Administrative Hearings has jurisdiction over the 

parties and subject matter of this proceeding. See §§ 120.569, 120.57(1), and 

760.11(4)(b), Fla. Stat.; see also Fla. Admin. Code R. 60Y-4.016. 

31. The Florida Civil Rights Act of 1992, as amended (the Act), is codified 

in sections 760.01 through 760.11, Florida Statutes. 

32. Section 760.10(1) provides, in pertinent part: 

(1) It is an unlawful employment practice for an 

employer: 

(a) To discharge or to fail or refuse to hire any 

individual, or otherwise to discriminate against any 

individual with respect to compensation, terms, 

conditions, or privileges of employment, because of 

such individual’s race, color, religion, sex, national 

origin, age, handicap, or marital status. 

(b) To limit, segregate, or classify employees or 

applicants for employment in any way which would 

deprive or tend to deprive any individual of 

employment opportunities, or adversely affect any 

individual’s status as an employee, because of such 
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individual’s race, color, religion, sex, national 

origin, age, handicap, or marital status. 

 

33. The School Board is an “employer” within the meaning of the Act. See 

§ 760.02(7), Fla. Stat. (“‘Employer’ means any person employing 15 or more 

employees for each working day in each of 20 or more calendar weeks in the 

current or preceding calendar year, and any agent of such a person.”); see also 

§ 760.02(7), Fla. Stat. (“‘Person’ includes . . . any governmental entity or 

agency.”). 

34. As developed in federal cases, a prima facie case of discrimination 

under Title VII may be established by direct evidence, which, if believed, 

would prove the existence of discrimination without inference or 

presumption. Direct evidence, consisting of blatant remarks whose intent 

could be nothing other than discriminatory, does not exist in this case. See 

Damon v. Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 1358-59 (11th 

Cir 1999). Where direct evidence is lacking, one seeking to prove 

discrimination must rely on circumstantial evidence of discriminatory intent, 

using the three-part shifting “burden of proof” pattern established in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). See Holifield v. Reno, 

115 F.3d 1555, 1562 (11th Cir. 1997). 

35. Under McDonnell Douglas, first, Petitioner has the burden of proving 

a prima facie case of discrimination by a preponderance of the evidence. 

Second, if Petitioner sufficiently establishes a prima facie case, the burden 

shifts to Respondent to “articulate some legitimate, nondiscriminatory 

reason” for its action. Third, if Respondent satisfies this burden, Petitioner 

has the opportunity to prove by a preponderance of the evidence that the 

legitimate reasons asserted by Respondent are, in fact, mere pretext. 

McDonnell Douglas Corp., 411 U.S. at 802-04.  

36. In order to establish a prima facie case under McDonnell Douglas, a 

plaintiff or petitioner alleging unlawful discrimination under Title VII must 

show: (1) he belongs to a protected group; (2) that he was subjected to an 
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adverse employment action; (3) his employer treated similarly situated 

employees outside his classification more favorably; and (4) he was qualified 

to do the job. Holifield, 115 F.3d, at 1562; McDonnell Douglas Corp., 

411 U.S., at 802. 

37. Petitioner has not presented sufficient evidence to show a prima facie 

case of unlawful discrimination on the basis of race, gender, or age. While the 

evidence demonstrates that Petitioner falls within the alleged protected 

groups and that Petitioner suffered an adverse employment action, there is 

no evidence of record that Principal Jones or the School District treated 

similarly situated employees outside the protected groups more favorably.  

38. Other than his own speculative belief, Petitioner submitted no 

evidence to support his contention that he was discriminated against because 

of his race, sex, or age. Mere speculation or self-serving belief on the part of a 

complainant concerning motives of a respondent is insufficient, standing 

alone, to establish a prima facie case of intentional discrimination. See 

Lizardo v. Denny’s, Inc., 270 F.3d 94, 104 (2d Cir. 2001)(“Plaintiffs have done 

little more than cite to their mistreatment and ask the court to conclude that 

it must have been related to their race. This is not sufficient.”). 

39. In addition, in view of unrefuted evidence indicating Petitioner’s lack 

of classroom control, it is also questionable whether Petitioner presented 

sufficient evidence demonstrating that he was qualified for the jobs for which 

he applied.  

40. In sum, Petitioner failed to present a prima facie case. “Failure to 

establish a prima facie case of . . . discrimination ends the inquiry.” Ratliff v. 

State, 666 So. 2d, 1008, 1013 n.6 (Fla. 1st DCA 1996)(citations omitted). 

41. Even if Petitioner was deemed to have submitted sufficient evidence to 

show a prima facie case of unlawful discrimination on the basis of race, 

gender, or age, unrefuted evidence in this case demonstrates that the School 

Board had nondiscriminatory reasons supporting its decision not to interview 

or hire Petitioner. 
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42. While the failure to interview or hire Petitioner because of a 

misperception that Petitioner’s criminal background made him ineligible for 

hire, the evidence was insufficient to show that that reason was a mere 

pretext for discrimination. In addition, the evidence demonstrated that 

Petitioner was not considered a viable candidate because it was perceived 

that Petitioner did not have the ability to manage a classroom. 

43. The first reason for not hiring Petitioner−because of his criminal 

background−was a mistake under the circumstances. However, credible 

testimony articulated by Principal Jones and the School Board’s Human 

Resources Director demonstrated that they truly believed that Petitioner was 

not eligible for hire under the School Board's application process, which 

provided a legitimately nondiscriminatory reason for not interviewing or 

hiring Petitioner. 

44. Petitioner cannot prove pretext by showing that one or more of the 

reasons that he was not hired was a mistake. Rather, in order to prevail on 

his claims, Petitioner “must show not merely that [Respondent’s] employment 

decision [was] mistaken but that [it was] in fact motivated by race [gender, or 

age] . . . a plaintiff may not establish that an employer’s proffered reason is 

pretext merely by questioning the wisdom of the employer’s reasons, at least 

not where . . . the reason is one that might motivate a reasonable employer.” 

Thomas v. Hall, 2011 WL 4021333, at *4 (N.D. Fla. 2011)(quoting Porter v. 

Am. Cast Iron Pipe Co., 927 Fed. Appx. 734, 736 (11th Cir. 2011)); see also 

Chapman v. AI Transport, 229 F.3d 1012, 1030 (11th Cir. 2000), where the 

Eleven Circuit explained: 

A plaintiff is not allowed to recast an employer's 

proffered nondiscriminatory reasons or substitute 

his business judgment for that of the employer. 

Provided that the proffered reason is one that 

might motivate a reasonable employer, an 

employee must meet that reason head on and rebut 

it, and the employee cannot succeed by simply 

quarreling with the wisdom of that 
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reason. See Alexander v. Fulton County, Ga., 207 

F.3d 1303, 1341 (11th Cir.2000) (Title VII case) 

(“[I]t is not the court's role to second-guess the 

wisdom of an employer's decisions as long as the 

decisions are not racially motivated.”); Combs, 106 

F.3d at 1541–43. We have recognized previously 

and we reiterate today that: 

[f]ederal courts “do not sit as a super-personnel 

department that reexamines an entity's business 

decisions. No matter how medieval a firm's 

practices, no matter how high-handed its decisional 

process, no matter how mistaken the firm's 

managers, the ADEA does not interfere. Rather our 

inquiry is limited to whether the employer gave an 

honest explanation of its behavior.” 

Elrod v. Sears, Roebuck & Co., 939 F.2d 1466, 1470 

(11th Cir.1991) (quoting Mechnig v. Sears, Roebuck 

& Co., 864 F.2d 1359, 1365 (7th Cir.1988) (citations 

omitted)); see also Nix v. WLCY Radio/Rahall 

Communications, 738 F.2d 1181, 1187 (11th 

Cir.1984) (An “employer may fire an employee for a 

good reason, a bad reason, a reason based on 

erroneous facts, or for no reason at all, as long as 

its action is not for a discriminatory reason.”); Abel 

v. Dubberly, 210 F.3d 1334, 1339 n. 5 (11th 

Cir.2000). We “do not ... second-guess the business 

judgment of employers.” Combs, 106 F.3d at 

1543; accord Alexander, 207 F.3d at 1339, 

1341; Damon v. Fleming Supermarkets of Florida, 

Inc., 196 F.3d 1354, 1361 (11th Cir.1999) (“We have 

repeatedly and emphatically held that a defendant 

may terminate an employee for a good or bad 

reason without violating federal law. We are not in 

the business of adjudging whether employment 

decisions are prudent or fair.” (internal citation 

omitted)). 

 

45. Petitioner also failed to refute the other legitimate, nondiscriminatory 

reason that the School Board provided for not considering Petitioner for hire− 

the perception that Petitioner lacks the ability to manage a classroom. 
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46. In sum, Petitioner did not demonstrate with credible evidence that the 

reasons asserted by the School District were mere pretext for unlawful 

discrimination.  

47. Petitioner also failed to demonstrate a prima facie case of unlawful 

retaliation in violation of the Act or Title VII. Title VII makes it unlawful for 

employers to retaliate against employees for opposing unlawful employment 

practices. See 42 U.S.C. § 2000e-3(a); see also § 760.10(7), Fla. Stat. (It is an 

unlawful employment practice for an employer to discriminate against a 

person because that person has, “opposed any practice which is an unlawful 

employment practice” or because that person “has made a charge . . . under 

this subsection.).” 

48. Just as in discrimination claims based on status, a plaintiff or 

petitioner may establish a claim of illegal retaliation using either direct or 

circumstantial evidence. Direct evidence of retaliation does not exist in this 

case. In relying on circumstantial evidence, tribunals use the McDonnell 

Douglas analytical framework. See Bryant v. Jones, 575 F.3d 1281, 1308 

(11th Cir. 2009). “Under [that] framework, a plaintiff alleging retaliation 

must first establish a prima facie case by showing that: (1) he engaged in a 

statutorily protected activity; (2) he suffered an adverse employment action; 

and (3) he established a causal link between the protected activity and the 

adverse action.” Id., at 1307-08. 

49. In this case, the undisputed evidence does not establish a prima facie 

case of retaliation. At the hearing, Petitioner admitted that he has no 

evidence that Principal Jones was even aware that he had filed the First 

Case over 12 years ago. When asked during his cross-examination whether he 

thought Principal Jones retaliated against him, Petitioner testified: 

Well, I don’t think so. I think she was doing 

everything she was doing because she couldn’t see 

my application on the file when she wanted to hire 

me. That’s what I believe about her.  
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50. Further, under the “but-for” causation standard, “Title VII retaliation 

claims must be proved according to traditional principles of but-for causation 

[which] requires proof that the unlawful retaliation would not have occurred 

in the absence of the alleged wrongful action or actions of the employer.” 

Univ. of Tex. Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 360 (2013). 

51. The over 10-year lapse between Petitioner’s First Case and the alleged 

discrimination in this case does not support causation. As explained in 

Thomas v. Cooper Lighting, Inc., 506 F.3d 1361, 1364 (11th Cir. 2001):   

The burden of causation can be met by showing 

close temporal proximity between the statutorily 

protected activity and the adverse employment 

action. See Brungart v. BellSouth Telecomms., Inc., 

231 F.3d 791, 798-99 (11th Cir. 2000). But mere 

temporal proximity, without more, must be "very 

close." Clark County Sch. Dist. v. Breeden, 532 U.S. 

268, 273, 121 S. Ct. 1508, 1511, 149 L. Ed. 2d 509 

(2001) (internal citations omitted). A three to four 

month disparity between the statutorily protected 

expression and the adverse employment action is 

not enough. See Id. (citing Richmond v. ONEOK, 

120 F.3d 205, 209 (10th Cir. 1997) (3 month period 

insufficient) and Hughes v. Derwinski, 967 F.2d 

1168, 1174-75 (7th Cir. 1992) (4 month period 

insufficient)). Thus, in the absence of other 

evidence tending to show causation, if there is a 

substantial delay between the protected expression 

and the adverse action, the complaint of retaliation 

fails as a matter of law. See Higdon v. Jackson, 393 

F.3d 1211, 1220 (11th Cir. 2004) (citing Wascura v. 

City of South Miami, 257 F.3d 1238, 1248 (11th 

Cir. 2001)). 

 

52. In sum, because of lack of evidence, failing to demonstrate causation, 

and in otherwise failing to demonstrate that the School Board’s articulated 

reasons for not interviewing or hiring Petitioner were pretextual, Petitioner 

failed to demonstrate, by a preponderance of the evidence, that the School 

Board engaged in unlawful retaliation or discrimination when it failed to hire 
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or consider Petitioner as a viable candidate for the positions for which he 

applied. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order dismissing Petitioner's Complaint and Petition for Relief 

consistent with the terms of this Recommended Order. 

 

DONE AND ENTERED this 30th day of March, 2021, in Tallahassee, Leon 

County, Florida. 

S 
JAMES H. PETERSON, III 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 30th day of March, 2021. 
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William Breen Armistead, Esquire 

Coppins Monroe, P.A. 

1319 Thomaswood Drive 

Tallahassee, Florida  32308 

 

Ronald D. Jones 

1821 McKelvy Street 

Quincy, Florida  32351  

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

NISRINE SMITH, 

 

     Petitioner, 

 

vs. 

 

DAYTONA BEACH OCEAN TOWERS, INC. ET 

AL, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 20-4952 

 

 

RECOMMENDED ORDER 

On March 9, 2021, Administrative Law Judge Robert J. Telfer III, of the 

Florida Division of Administrative Hearings (Division), conducted an 

evidentiary hearing pursuant to section 120.57(1), Florida Statutes (2019), in 

Tallahassee, Florida, via the Zoom web-conference platform. 

 

APPEARANCES 

For Petitioner:        Joseph John St. Angelo, Esquire 

Community Legal Services of Mid-Florida 

122 East Colonial Drive, Suite 200 

Orlando, Florida  32801 

 

For Respondents1: Marlene Kirtland Kirian, Esquire 

South Mihausen, P.A. 

Gateway Center 

1000 Legion Place, Suite 1200 

Orlando, Florida  32801 

 

                                                           
1 Ms. Kirian initially filed a Notice of Appearance in this matter as counsel of record for 

Respondent Daytona Beach Ocean Towers, Inc. (Ocean Towers). At the final hearing,  

Ms. Kirian clarified that an indemnity agreement between Ocean Towers and Respondent 

Sentry Management, Inc. (Sentry), exists, which allows her to represent both Respondents. 



 

2 

STATEMENT OF THE ISSUES 

Whether Respondents discriminated against Petitioner, Nisrine Smith, on 

the basis of her disability, in violation of the Florida Fair Housing Act (FHA), 

chapter 760, part II, Florida Statutes; and, if so, the appropriate penalty. 

 

PRELIMINARY STATEMENT 

On January 8, 2020, Ms. Smith filed a charge of housing discrimination 

with the Florida Commission on Human Relations (FCHR), alleging that 

Respondents discriminated against her based upon a disability, in violation of 

the FHA. Ms. Smith’s charge stated: 

 

Complainant Nisrine Smith leased a unit located at 

2800 N. Atlantic Ave., Unit 807, Daytona Beach 

(Volusia County) Florida. Complainant is a person 

with a non-visible disability who requires the use of 

an Emotional Support Animal (ESA). The property 

is owned by Victoria and Theron Whidden. The 

property is subject to the rules and regulations of 

Respondent Daytona Beach Ocean Towers, Inc. 

(“Respondent Towers”) and managed by and 

through Respondents Sentry Management, Inc. 

 

According to Complainant, on September 12, 2019, 

Complainant received an email from Respondent 

Towers informing her, “Service animal or 

companion pets all need to have registered papers 

copied to the office.” On September 17, 2019, 

Complainant submitted a letter from her health 

care provider regarding her need for an ESA, a 

Rottweiler. On September 19, 2019, Complainant 

reports she received a letter from the attorney for 

Respondent Towers regarding an “Unauthorized 

Rottweiler.” The letter stated that the dog was a 

violation of association rules. The letter further 

stated, “The Association received a letter from your 

tenant indicating that the rottweiler is an 

emotional support animal; regardless if it is an 

emotional support animal, the Association will not 

permit this animal to reside at the property 
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because it is a dangerous breed on the Association’s 

insurance and only small dogs are permitted. The 

dog is not a service animal, and therefore must be 

removed from the property by September 30, 2019.” 

Additionally, the letter stated if the “dog” is not 

removed by September 30, 2019, Respondents will 

seek permanent removal of the dog. Complainant 

asserts that she was forced to vacate the subject 

property with her ESA and find alternate housing. 

 

Complainant believes that Respondents collectively 

discriminated against her based on disability in 

violation of the Act. 

 

On October 14, 2020, FCHR issued a “Notice of Determination of No 

Cause,” finding that there was no reasonable cause to believe that 

Respondents had committed a discriminatory housing practice against  

Ms. Smith. 

 

On November 9, 2020, Ms. Smith filed a Petition for Relief from 

Discriminatory Housing Practice with FCHR, again alleging that 

Respondents had committed a discriminatory housing practice against her. 

FCHR transmitted the Petition to the Division and assigned the undersigned 

Administrative Law Judge (ALJ) to conduct an evidentiary hearing. 

 

The undersigned originally noticed this matter for final hearing on  

January 12, 2021. On January 11, 2021, Ms. Smith filed an Emergency to 

Continue, in which Ms. Smith’s recently-engaged counsel requested 

additional time to prepare for the final hearing, which the undersigned 

granted that same date. On January 25, 2021, Ocean Towers filed a Motion 

to Continue, in which its recently-engaged counsel requested additional time 

to prepare for the final hearing. The undersigned conducted a telephonic 

status conference on January 29, 2021, and, thereafter set the final hearing 

for March 9, 2021.  
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The undersigned conducted the final hearing on March 9, 2021, using the 

Zoom web-conference platform. Petitioner testified on her own behalf. The 

undersigned admitted Petitioner’s Exhibits P1 through P6 into evidence. 

Christina Honeycutt, an Ocean Towers resident and former President of its 

condominium association, and Donald Zehrung, the former manager of Ocean 

Towers and Sentry, testified on behalf of Respondents. 

 

The parties did not order a transcript of the proceedings. Petitioner and 

Respondent timely submitted proposed recommended orders, which the 

undersigned has considered in the preparation of this Recommended Order.2  

                                                           
2 Petitioner filed her Proposed Recommended Order on March 15, 2021, which was several 

days before it was due. Respondents timely filed their Proposed Recommended Order on 

March 19, 2021. Petitioner, on March 19, 2021, filed an “Objection to the Respondent’s 

Recommended Order,” contending that Respondents essentially duplicated Petitioner’s 

Proposed Recommended Order, and merely changed a few of her arguments to reflect a 

favorable disposition to Respondents. Petitioner’s Objection also noted that Respondents’ 

Proposed Recommended Order went so far as to duplicate Petitioner’s contention that 

“Daytona Beach Ocean Towers is responsible for violating the Fair Housing Act. The 

undersigned reviewed Respondent’s Proposed Recommended Order, which appears to borrow 

heavily, in both style and substance, from Petitioner’s Proposed Recommended Order, but 

notes that it also contains some different proposed facts and proposed conclusions of law. 

 

Then, on March 22, 2021, Respondents filed an Amended Recommended Order, which 

changed the above-highlighted phrase to “Daytona Beach Ocean Towers is not responsible for 

violating the Fair Housing Act.” However, the Amended Recommended Order retained, in 

full, the remainder of the Proposed Recommended Order, including the following puzzling 

finding from its predecessor: “Therefore, the Petitioners failed to offer a legitimate 

discriminatory reason as to why the Association discriminated against Ms. Smith.”  

 

On March 22, 2021, Petitioner filed a Motion to Strike the Amended Recommended Order, 

noting that it was untimely. Also, on March 22, 2021, Respondents filed a “Response to 

Petitioner’s Urgent Motion,” stating that counsel decided to use its opportunity to “argue off 

of [Petitioner’s] proposed order” and that it noticed the “typo” when it wrote that 

Respondents violated the FHA, but that its position was that Respondents did not violate the 

FHA, and that it would correct this phrase in an amended recommended order. 

 

The undersigned notes that there is no rule or statute that precludes Respondents from 

copying Petitioner’s Proposed Recommended Order and simply inserting additional 

argument or commentary, or “flipping” a proposed finding or conclusion in its favor. While 

the undersigned might not be impressed with such practice, the undersigned has duly 

considered the evidence presented, as well as the proposed recommended orders, in the 

preparation of this Recommended Order, with the understanding that Respondents likely did 

not intend to confess that they discriminated against Ms. Smith in their sloppy and hastily-

prepared Proposed Recommended Order. However, as discussed in subsequent footnotes, 
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All statutory references are to the 2019 codification of the Florida Statutes 

(when the alleged discriminatory acts occurred), unless otherwise indicated. 

 

FINDINGS OF FACT 

1. Respondent Ocean Towers is a residential condominium facility in 

Volusia County, Florida, with numerous condominium units. Respondent 

Sentry managed Ocean Towers during the time period relevant to the instant 

matter, but it no longer serves as the manager of Ocean Towers. 

2. Ms. Smith leased a furnished condominium unit from its owner and 

resided at Ocean Towers, beginning in January 2019. Ms. Smith paid 

monthly rent to the condominium unit’s owner, which also included all utility 

charges. 

3. Ms. Smith is a person with a nonvisible disability, which she described 

as post-traumatic stress disorder, depression, and anxiety, who requires the 

use of an emotional support animal (ESA).3 

4. On September 8, 2019, Ms. Smith brought an approximately 14-week-

old female Rottweiler puppy named Vida to live with her at Ocean Towers. At 

that time, the “Daytona Beach Ocean Towers Rules & Regulations” provided, 

in part, as follows: 

 

                                                                                                                                                                             

Respondents’ Proposed Recommended Order concedes certain dispositive facts, and also 

includes contradictory factual findings—both within the Proposed Recommended Order 

itself, as well as when compared to evidence presented—that the undersigned considered and 

discusses in this Recommended Order. 

 
3 Both Petitioner’s Proposed Recommended Order, as well as Respondents’ Proposed 

Recommended Order (which, as discussed in footnote 2 above, is largely duplicative of 

Petitioner’s Proposed Recommended Order), assert—in identical fashion—that Ms. Smith 

has a disability and requires the use of an ESA. While the evidence at the final hearing was 

not entirely clear on this point (a point which resulted in FCHR finding no reasonable cause), 

Respondents, in their Proposed Recommended Order, concede this point. The undersigned 

has thus based this Finding of Fact on this stipulation. Confusingly, other “original” or 

“nonduplicated” portions of Respondents’ Proposed Recommended Order state that Ms. 

Smith never provided documentation to it that she had a disability, which required an ESA, 

but Respondents have clearly conceded this particular factual finding in their Proposed 

Recommended Order. 
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PETS: Guests may not have pets in the building. 

All authorized small pets except certified service 

dogs must be carried while in public areas of the 

building and garage. Unless inside units, pets must 

be on a leash and owners are responsible for 

cleaning up after their pet while on [Daytona] 

Towers property. 

 

5. Ms. Smith had not informed Ocean Towers about Vida’s arrival prior to 

bringing her to Ocean Towers. On September 12, 2019, Maria Montgomery, 

who was the administrative assistant for Ocean Towers, emailed Ms. Smith 

concerning Vida. The email stated that “new pets are to be firstly reported to 

the office and rules apply as I am sure you are aware.” It further states that 

“Service animal or companion pets all need to have registered papers copied 

to the office[,]” and further states “[w]e do not need to know ‘why’ if it is a 

companion animal-we just need to have the authorization on file for Security, 

etc. in the event someone asks why an animal not in the ‘normal’ pet 

description of 20 pounds or less is living in the building. . . .” 

6. Ms. Montgomery’s September 12, 2019, email to Ms. Smith was likely 

precipitated by Ocean Towers resident Ms. Honeycutt, who was also the 

condominium association president in 2019. Ms. Honeycutt—who has been 

paralyzed since birth and uses a wheelchair—testified that she encountered 

Ms. Smith and Vida on two occasions. On the first occasion, in an elevator, 

Ms. Honeycutt testified that Vida jumped on her lap. On the second occasion, 

in the condominium lobby, Ms. Honeycutt testified that Vida again jumped 

on her lap, but that she was able to move away from Vida. 

7. Mr. Zehrung, who was the manager at Ocean Towers in 2019 (and 

employed by Sentry), testified that he received numerous complaints  

from other tenants about an unleashed Rottweiler, and was aware of  

Ms. Honeycutt’s encounters with the dog as well. After determining that  

Ms. Smith was the owner of the dog, he informed her of the Ocean Towers 

“Rules and Regulations” concerning pets; he stated that Ms. Smith did not 
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initially tell him that Vida was an ESA, but did so about one week after this 

conversation. 

8. In response to Ms. Montgomery’s email request, Ms. Smith provided 

Ocean Towers with a letter, dated September 17, 2019, from the “Medical & 

Psychiatric Clinic of Florida, Inc.,” from “Yessica Sanchez, Office Coordinator, 

ARNP.” That letter stated: 

 

Ms. Nisrine Smith is currently being treated at the 

Medical & Psychiatric Institute of Florida, Inc. Ms. 

Smith presently has her pet Rottweiler, also known 

as Vida, with her in her apartment. It would be 

beneficial for her to have her pet if the apartment 

complex allows her to keep it. 

 

The September 17, 2019, letter, which is not from a treating physician, 

makes no reference to whether Ms. Smith has a disability, and further makes 

no reference to her dog as an ESA, but rather refers to the dog as a “pet.” 

9. Ms. Smith testified that, after submitting the September 17, 2019, 

letter to Ocean Towers, she felt everything would be “okay,” and that she 

would be able to keep Vida as an ESA. However, she testified that she was 

“rudely treated” by other residents, including comments about the dog’s size, 

and the Ocean Towers rules that require a resident to carry their pet while in 

the lobby and indoor common areas. Ms. Smith felt that she was being 

discriminated against by Ocean Towers because of Vida’s dog breed, 

Rottweiler. 

10. Both Ms. Honeycutt and Mr. Zehrung testified that the September 17, 

2019, letter that Ms. Smith submitted to Ocean Towers was not a sufficient 

request for an ESA. They both testified that had Ms. Smith submitted an 

appropriate “ESA letter” with “correct documentation,” Ocean Towers would 

have allowed Ms. Smith to keep Vida at Ocean Towers. Mr. Zehrung testified 

that there were three or four other tenants of Ocean Towers who had ESA’s, 

with “documentation.” 
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11. On September 19, 2019, Ocean Towers, through its attorney, sent, via 

certified and regular mail, a letter to Ms. Smith and the owners of the 

condominium unit, that stated, in pertinent part: 

 

It is our understanding that your current tenant 

has a rottweiler within the unit. Said possession of 

the dog in the unit in common elements of the 

Association is a violation of the governing 

documents of the Association. 

 

* * * 

 

The Association received a letter from your tenant 

indicating that the rottweiler is an emotional 

support animal; however, regardless if it is an 

emotional support animal, the Association will not 

permit this animal to reside at the property 

because it is a dangerous breed on the Association’s 

insurance and only small animals are permitted. 

The dog is not a service animal, and therefore must 

be removed from the property by September 30, 

2019. Furthermore, prior to the removal of the pet 

from the property, the owner must carry the pet 

when the pet is not within their unit, the dog must 

be on a leash, the dog may not be in the common 

elements of the Association and must only use the 

facilities that are designated for relieving pet 

waste. At no point is this dog allowed to be not on a 

leash or not hand-carried. 

 

In the event that the dog is not removed by 

September 30, 2019, the Association will file before 

the Department of Business and Professional 

Regulation a petition for injunctive relief seeking 

the permanent removal of the dog. In the event 

that this is necessary, the Association will be 

entitled to recover their reasonable attorney’s fees 

and cost. 

 

12. The September 19, 2019, letter from Ocean Towers to Ms. Smith 

directly contradicts the testimony of Ms. Honeycutt and Mr. Zehrung in two 

important ways: (a) it admits that Ms. Smith’s September 17, 2019, letter 
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was a request for an ESA; and (b) it denies Ms. Smith’s request (“regardless if 

is an emotional support animal”), based on the dog’s breed, labeling it a 

“dangerous breed on the Association’s insurance[.]”4 

13. The undersigned further notes that the September 19, 2019, letter 

from Ocean Towers makes no reference to any incident of Vida jumping on 

Ms. Honeycutt, or any other incident of alleged aggressive behavior of Vida. 

Although Ms. Honeycutt’s testimony that Vida jumped on her lap on two 

occasions is credited, Respondents failed to present any other credible 

evidence that Vida was an “aggressive animal,” or whether Vida posed any 

direct threat to the safety of the residents of Ocean Towers, as Respondents 

contend in their Proposed Recommended Order. Additionally, Respondents 

did not present any evidence that demonstrated that a rottweiler was 

forbidden under any insurance policy that covered the Respondents. 

14. Ms. Smith testified that she felt that Ocean Towers and its residents 

discriminated against and harassed her, and as a result, she decided to move 

out of her condominium unit the weekend of September 21 to 23, 2019. She 

testified that she received the September 19, 2019, letter during the weekend 

that she moved out. 

                                                           
4 The September 19, 2019, letter also contradicts numerous proposed findings of fact in 

Respondents’ Proposed Recommended Order which contest whether Ocean Towers ever 

received “proper documentation” of Ms. Smith’s request for an ESA. Respondents’ Proposed 

Recommended Order states that the September 19, 2019, letter, and a September 25, 2019, 

letter “were silent as to the need of an ESA and neither letter addressed that Smith suffered 

from a disability that would entitle Smith to have an ESA animal[,]” and, ultimately, that 

“Towers did not discriminate against Smith because Smith never provided documentation to 

the Association that she had a disability that required her to have an Emotional Support 

Animal.” Resp. Proposed Recommended Order at p. 5, ⁋ H. The undersigned notes that the 

September 19, 2019, letter, which contradicts these proposed findings, was written by  

Ms. Kirian, who is counsel of record in this matter, and who authored the Proposed 

Recommended Order. Additionally, as stated in note 3 above, Respondents concede, in their 

Proposed Recommended Order (which is identical to Petitioner’s Proposed Recommended 

Order on this point), that Ms. Smith “is a person with a non-visible disability who requires 

the use of an Emotional Support Animal (ESA).” Resp. Proposed Recommended Order,  

p. 3, ⁋ A. 
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15. After moving out, on September 25, 2019, Ms. Smith provided another 

letter from the “Medical & Psychiatric Institute of Florida, Inc.,” from “Asad 

H. Kahn, M.D.,” to Ocean Towers, which stated: 

 

Attention: Current Housing Manager 

 

Ms. Nasrine [SIC] Smith is currently receiving 

treatment at our office for psychiatric condition. 

She has a pet dog. It would not be emotionally 

beneficial for her to lose her pets at this point. We 

do not have any opinion on risk of safety of the 

residential area due to the animal. The safety of 

the area needs to be assessed by the security of the 

housing project. 

 

16. Ms. Smith testified that after moving out, she was able to purchase a 

home. She contends that she incurred moving expenses when she vacated 

Ocean Towers, and that her current monthly mortgage payments, which do 

not include utilities, are more expensive than her previous rental payments 

at Ocean Towers. However, Ms. Smith did not present any persuasive 

evidence that quantified any damages she contends that she incurred as a 

result of Respondents’ discriminatory housing practices. 

17. The undersigned finds that Ms. Smith established, by a preponderance 

of the evidence, that Respondents discriminated against her based on her 

disability, by failing to provide a reasonable accommodation—an ESA—in 

violation of the FHA. 

 

CONCLUSIONS OF LAW 

18. The Division has jurisdiction over the subject matter and the parties 

to this proceeding in accordance with sections 120.569, 120.57(1),  

and 760.35(3)(b), Florida Statutes. 

19. The FHA prohibits discriminating against a person on the basis of a 

“handicap,” or disability, by refusing to make reasonable accommodations 

when necessary to afford the person equal opportunity to use and enjoy a 



 

11 

dwelling. Bhogaita v. Altamonte Heights Condominium Ass’n, Inc., 765 F.3d 

1277, 1285 (11th Cir. 2014). See § 760.23(9)(b), Fla. Stat.5 

20. The FHA is patterned after Title VII of the Civil Rights Act of 1968, as 

amended by the Fair Housing Act of 1988. As such, discriminatory acts 

prohibited under the federal Fair Housing Act are also prohibited under the 

FHA, and federal case law interpreting the federal Fair Housing Act is 

applicable to proceedings brought under the FHA. See Brand v. Fla. Power 

Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994)(noting that “the Florida 

statute will take on the same constructions as placed on its federal 

prototype.”). 

21. In proceedings brought under the FHA, the complainant has the 

burden to prove a prima facie case of discrimination by a preponderance of 

the evidence. § 760.34(5), Fla. Stat.; Fla. Dep’t of Transp. v. J.W.C. Co., 396 

So. 2d 778 (Fla. 1st DCA 1981). A “preponderance of the evidence” means the 

“greater weight” of the evidence, or evidence that “more likely than not” tends 

to prove the fact at issue. Gross v. Lyons, 763 So. 2d 276, 289 n.1 (Fla. 2000). 

22. Discrimination under the FHA includes a refusal to make a reasonable 

accommodation for persons with a handicap or disability. See City of 

Edmunds v. Oxford House, Inc., 514 U.S. 725, 729-30 (1995). A successful 

failure to accommodate claim has four elements. To prevail, Ms. Smith must 

prove that: (a) she is disabled within the meaning of the FHA; (b) she 

requested a reasonable accommodation; (c) the requested accommodation was 

necessary to afford her an opportunity to use and enjoy her dwelling; and  

(4) Respondents refused to make the accommodation. Schwarz v. City of 

Treasure Island, 544 F.3d 1201, 1218-19 (11th Cir. 2008). 

                                                           
5 Both parties, in their (again, fairly duplicative) proposed recommended orders, rely on 

section 760.27, which became effective July 1, 2020, and which inter alia, provides definitions 

of “emotional support animal” and “reasonable accommodation requests.” See Ch. 2020-76, 

Laws of Fla. However, all of the alleged acts of discrimination occurred in 2019; as noted 

previously, the undersigned shall apply the law in effect at the time of the alleged 

discrimination. Accordingly, the undersigned does not rely on the more recently-enacted 

section 760.27 in determining these Conclusions of Law. 
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23. Ms. Smith has established, and Respondents concede (both in their 

proposed recommended orders and the September 19, 2019, letter) that  

Ms. Smith is disabled within the meaning of the FHA, and that she requested 

a reasonable accommodation when she submitted the September 17, 2019, 

letter. 

24. The next question to answer is whether Vida, a Rottweiler, who 

purportedly fulfills the role of an ESA for Ms. Smith, is a reasonable 

accommodation under the FHA. As the Eleventh Circuit explained: 

 

Once a provider knows of an individual’s request 

for accommodation, the provider has “an 

opportunity to make a final decision … which 

necessarily includes the ability conduct a 

meaningful review” to determine whether the FHA 

requires the requested accommodation. 

 

Bhogaita, 765 F.3d at 1286 (quoting Prindable v. Ass’n of Apt. Owners, 304 F. 

Supp. 2d 1245, 1258 (D. Hawaii 2003), aff’d sub nom. DuBois v. Ass’n of Apt. 

Owners, 453 F.3d 1175 (9th Cir. 2005)). The September 19, 2019, letter from 

Respondents’ attorney demonstrates that Respondents had an opportunity to 

conduct a meaningful review of the requested accommodation. 

25. Although the FHA does not define reasonable accommodation, the 

Eleventh Circuit has held that an accommodation is unreasonable if: (a) it 

would impose an undue financial and administrative burden on the housing 

provider; or (b) it would fundamentally alter the nature of the provider’s 

operations. See Schwarz, 544 F.3d at 1220. 

26. The Secretary of Housing and Urban Development (HUD), who has 

“the authority and responsibility for administering [the FHA],” 42 U.S.C.  

§ 3608(a), may “make such rules and regulations as may be necessary to 

carry out his functions, powers, and duties.” 42 U.S.C. § 3535(d). HUD issued 

a final rule in 2008 that provides that accommodations to allow an ESA are 

generally reasonable. The rule further states, “emotional support animals 
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provide very private functions for persons with mental and emotional 

disabilities. Specifically, emotional support animals by their very nature, and 

without training, may relieve depression and anxiety, and help reduce stress-

induced pain in persons with certain medical conditions affected by stress.” 

Pet Ownership for the Elderly & Persons With Disabilities, 73 F.R. 683834-01, 

2018 WL 4690497 (Oct. 27, 2008). However, this rule also allows for the 

denial of a reasonable accommodation in the form of an ESA if the “animal’s 

behavior poses a direct threat and its owner takes no effective action to 

control the animal’s behavior so that the threat is mitigated or eliminated.” 

Id. Further, the presumption in favor of reasonable accommodation is such 

that the FHA “requires the existence of a significant risk—not a remote or 

speculative risk.” Id. 

27. While the Respondents’ “Rules and Regulations” contained a “small 

pet only” rule, which Respondents cited in their September 19, 2019, letter, 

one federal court looking at a companion federal regulation to the federal 

Fair Housing Act held: 

 

[T]his regulation specifically provides that it is 

unlawful for a housing provider with a no-pets 

policy to refuse to permit a blind person to live in a 

dwelling unit with a seeing eye dog. Because an 

essential element of both [the federal FHA and 

companion regulation] is that the accommodation is 

reasonable, it follows that allowing a disabled 

person to keep a dog in a housing unit with a no-

pets policy is a reasonable accommodation. 

 

Sabal Palm Condominiums of Pine Island Ridge Ass’n v. Fischer, 6 F. Supp. 

3d 1272, 1281 (S.D. Fla. 2014). Thus, the undersigned concludes that 

Respondents’ small pet policy does not provide a legal basis to refuse a 

disabled individual’s request to keep a dog as a reasonable accommodation. 

28. The determination of whether Vida poses a significant risk is an issue 

of fact. See Warren v. Delvista Towers Condominium Ass’n, 49 F. Supp. 3d 
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1082, 1088 (S.D. Fla. 2014). As found in paragraph 13, Respondents failed to 

establish that Vida was an “aggressive animal,” or that she posed a 

significant risk to the residents of Ocean Towers, despite Ms. Honeycutt’s 

credible testimony that Vida jumped on her lap on two occasions. In their 

September 19, 2019, letter, Respondents contended that the Rottweiler dog 

breed was a “dangerous breed on the Association’s insurance,” without any 

further proof (or reference to any other incident involving Vida), and ordered 

that Vida be removed from the property in less than two weeks’ time. The 

evidence presented failed to establish that Ms. Smith’s accommodation was 

unreasonable. 

29. The undersigned concludes that Ms. Smith established her requested 

accommodation—Vida, an ESA Rottweiler—was reasonable. And, based on 

the September 19, 2019, letter, Respondents denied the requested 

accommodation. Accordingly, the undersigned concludes that Respondents 

violated the FHA by failing to provide the requested accommodation and are 

unable to establish that the requested accommodation was unreasonable. 

30. The undersigned has placed substantial weight on the First Circuit 

case cited by both parties in their (nearly identical) proposed recommended 

orders. In Castillo Condominium Association v. U.S. Department of Housing 

and Urban Development, 821 F.3d 92 (1st Cir. 2016), the First Circuit 

determined that, as here, a condominium association failed to reasonably 

accommodate a tenant when it refused to allow the tenant to keep an 

emotional support dog despite a “no pets” bylaw. The Castillo court’s decision 

generally supports the undersigned’s conclusion that Respondents violated 

the FHA by failing to provide Ms. Smith’s requested accommodation. 

31. Section 760.35(3)(b) provides, in part: 

 

If the administrative law judge finds that a 

discriminatory housing practice has occurred or is 

about to occur, he or she shall issue a recommended 

order to the commission prohibiting the practice 
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and recommending affirmative relief from the 

effects of the practice, including quantifiable 

damages and reasonable attorney’s fees and costs. 

 

32. The undersigned concludes that Ms. Smith is entitled to a 

recommended order to FCHR recommending that it prohibit Respondents’ 

practice of refusing to provide a requested reasonable accommodation to 

tenants who have a disability, as well as awarding her reasonable attorney’s 

fees and costs incurred in this proceeding, but which also determines that 

Ms. Smith is not entitled to any additional affirmative relief, as she failed to 

provide sufficient evidence to quantify any such damages. The undersigned is 

without authority, as requested by Ms. Smith, to issue a civil penalty payable 

to HUD. 

 

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions of Law, the 

undersigned hereby RECOMMENDS that the Florida Commission on Human 

Relations issue a final order granting Nisrine Smith’s Petition for Relief, in 

part, as follows: (a) finding that Respondents engaged in a discriminatory 

housing practice based on Ms. Smith’s disability, by failing to provide a 

reasonable accommodation to Ms. Smith in the form of an ESA; (b) ordering 

Respondents to prohibit the practice of denying reasonable accommodations 

to individuals and tenants who request a reasonable accommodation on the 

basis of their disability; and (c) ordering Respondents to pay for the 

reasonable attorney’s fees and costs incurred by Ms. Smith’s counsel in this 

proceeding. 
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DONE AND ENTERED this 30th day of March, 2021, in Tallahassee, Leon 

County, Florida. 

S  

ROBERT J. TELFER III 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 30th day of March, 2021. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 



TBD | 202114 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 39 of 40 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX 

 

 

 

 

 

 

 

  

https://www.textbookdiscrimination.com/


TBD | 202114 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 40 of 40 

 

COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 

https://www.textbookdiscrimination.com/
https://fchr.myflorida.com/
https://doah.state.fl.us/
https://textbookdiscrimination.com/Reports/RO/Index.html
mailto:TextBookDiscrimination@gmail.com
https://www.textbookdiscrimination.com/



