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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

 

WILLENDE S. JEAN, 

 

     Petitioner, 

 

vs. 

 

AHMED TEMPLE NO. 37 GRENADIER & 

SHRINE CLUB INCORPORATED, DESERTS 

OF FLORIDA, AND ANCIENT EGYPTIAN 

ARABIC ORDER NOBLE MYSTIC SHRINE, 

 

     Respondents. 

                                                                  / 

 

 

 

 

 

 

 

Case No. 20-3317 

RECOMMENDED ORDER 

Pursuant to notice, a final hearing was held in this case on February 11, 

2021, by Zoom conference before E. Gary Early, a designated Administrative 

Law Judge of the Division of Administrative Hearings (“DOAH”).  

APPEARANCES 

 

     For Petitioner:     Louis J. Baptiste, Esquire 

    Webster + Baptiste, PLLC 

    1615 Village Square Boulevard, #5 

    Tallahassee, Florida  32309 

 

     For Respondent:  Linda Bond Edwards, Esquire 

    Kayla Elizabeth Platt Rady, Esquire 

    Rumberger, Kirk & Caldwell, P.A. 

    101 North Monroe Street, Suite 120 

    Tallahassee, Florida  32301 

 

STATEMENT OF THE ISSUE 

Whether Petitioner demonstrated that the Ahmed Temple No. 37 

Grenadier & Shrine Club, Incorporated (the “Grenadier Club”), employed 15 

or more employees for each working day in each of 20 or more calendar weeks 
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in the current or preceding calendar year, thus making it her “employer” for 

purposes of the Florida Civil Rights Act of 1992 (“the Act”). If Petitioner 

proves that the Grenadier Club is an employer under the Act, then a second 

hearing will be scheduled on the issue of whether she was subject to an 

unlawful employment practice as a result of the Grenadier Club maintaining 

a sexually-hostile work environment.   

 

PRELIMINARY STATEMENT 

On April 18, 2019, Petitioner filed a Charge of Discrimination with the 

Florida Commission on Human Relations (“FCHR”) naming the Ahmed 

Temple 37/Grenadier Club Lounge “Shriners Club” and the Ancient Egyptian 

Arabic Order Noble Mystic Shrine, collectively, as her employer, and as the 

entity responsible for sexual harassment and maintaining a sexually-hostile 

work environment in violation of the Act. The allegations were investigated, 

and on June 11, 2020, FCHR entered a Determination: No Reasonable Cause 

and a Notice of Determination: No Reasonable Cause.  

     

A Petition for Relief was filed by Petitioner on July 16, 2020. FCHR 

transmitted the case to DOAH on July 23, 2020. A Notice of Hearing was 

issued setting the case for final hearing on September 22, 2020. On 

September 11, 2020, Respondent filed a Motion for Sixty-Day Continuance of 

Hearing, to which Petitioner objected. On September 17, 2020, this case was 

transferred to the undersigned. The motion for continuance was granted, and 

the final hearing was rescheduled to commence on October 26, 2020.  

 

On October 19, 2020, Petitioner filed a Motion for Judicial Notice, 

requesting that the undersigned take judicial notice of sections of Leon 

County Ordinance Chapter 9: Human Rights. Petitioner has argued that it is 

appropriate for the Leon County Ordinance to be applied in this case. This 

case is not before the undersigned under a contractual assignment from Leon 
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County. In its absence, the undersigned does not have jurisdiction to 

interpret or apply Leon County ordinances. See, e.g. Bradshaw v. Bott, 

205 So. 3d 815, 819 (Fla. 4th DCA 2016)(“Although the Sheriff cannot pass 

ordinances, he could contract with [DOAH] to satisfy the provisions of the 

Act. Section 120.65(6), Florida Statutes (2016), provides: ‘The division is 

authorized to provide administrative law judges on a contract basis to any 

governmental entity to conduct any hearing not covered by this section.’”). 

 

On October 20, 2020, Respondent filed a Dispositive Motion for Summary 

Judgment (“Dispositive Motion”) in which it argued that the Grenadier Club 

did not meet the definition of an employer under the Act, thereby depriving 

DOAH of subject matter jurisdiction. The Dispositive Motion was 

accompanied by an Unopposed Motion to Continue Hearing Pending Outcome 

of Dispositive Jurisdictional Motion.  

 

The October 26, 2020, hearing was canceled. On November 4, 2020, 

Petitioner filed a Response to the Dispositive Motion. Included with the 

Response was an Affidavit from Henry Parker, a former Deputy of Oasis for 

the Ahmed Temple No. 37. On November 17, 2020, a telephonic status 

conference was held. 

 

On November 17, 2020, an Order Bifurcating Case and Notice of Hearing 

was entered which bifurcated the issue of Respondent’s status as an 

“employer,” and set an evidentiary hearing on that issue, pursuant to chapter 

120, Florida Statutes, for December 14, 2020. The Notice of Hearing included 

an expedited discovery schedule for the December 14, 2020, hearing. On 

December 11, 2020, Petitioner filed a Motion to Continue which, after a 

telephonic motion hearing, was granted. An Order Granting Continuance 

and Rescheduling Hearing by Zoom Conference was entered on December 11, 
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2020, which set the final hearing for February 11, 2021. The hearing was 

then held as scheduled. 

 

At the final hearing, Petitioner offered no testimony or evidence, relying 

instead on cross examination of Respondent’s witnesses to establish that the 

Grenadier Club, either on its own or by attribution, had the requisite number 

of employees to meet the definition of an “employer” pursuant to section 

760.02, Florida Statutes. Upon discussion on the record, the Affidavit of 

Henry Parker filed with the Response to the Dispositive Motion was accepted 

and given the weight merited. Since the Affidavit contained no averment that 

it was based on Mr. Parker’s personal knowledge, the statements are 

hearsay, and insufficient on their own to support a finding of fact.                   

§ 120.57(1)(c), Fla. Stat. Petitioner also expressed the intent to use the 

deposition transcript of Mr. Parker. Mr. Parker was not deposed as a 

representative of any party, and there was no evidence that he met any of the 

criteria for using his deposition established in Florida Rule of Civil Procedure 

1.330(a)(3). The transcript was ultimately not offered or received in evidence.  

 

Respondent offered the testimony of Theophilus Baker, the Illustrious 

Potentate of Ahmed Temple 37; Pierre Rutledge, Deputy of the Desert; and 

Dr. William Hudson, Jr., a member of Ahmed Temple 37 and Chair of the 

Board of Governors of the Grenadier Club. Although Respondent submitted 

an exhibit book containing proposed exhibits 1 through 14, only Respondent’s 

Exhibit 10, being the Book of Laws of the Ancient Egyptian Arabic Order 

Nobles of the Mystic Shrine of North and South America and its 

Jurisdictions, Inc. (“Book of Laws”), was received into evidence. Tr. 40:19 

through 41:3. 

 

The record was held open to allow for the review and filing of a current 

version of Respondent’s Exhibit 10. Upon further investigation, it was 
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determined that the 2015 printing of the Book of Laws filed as Respondent’s 

Exhibit 10 is the most current version. On February 17, 2021, a Notice 

Regarding Supplemental Exhibit was filed confirming that no supplemental 

exhibit was necessary. 

 

A one-volume Transcript of the proceedings was filed on February 24, 

2021. The time for filing proposed recommended orders was established as 

March 8, 2021. The parties each timely filed proposed recommended orders,1 

which have been considered in the preparation of this Recommended Order.  

  

References to statutes are to Florida Statutes (2018) unless otherwise 

noted.2 

FINDINGS OF FACT 

Based on the stipulated facts, the testimony and documentary evidence 

adduced at hearing, and the record as a whole, the following Findings of Fact 

are made: 

 

Stipulated Facts 

1. Prince Hall is the first African-American Masonry, established in 

Boston, Massachusetts. The Ancient Egyptian Arabic Order Nobles of the 

Mystic Shrine of North and South America and its Jurisdictions, Inc. (the 

“Imperial”), is the international Prince Hall of Shriners, a Masonic society, 

established in 1893. The Imperial Potentate, elected by its members, serves 

as the head member of the Imperial. 

                     
1 Petitioner’s Proposed Recommended Order was filed after 5:00 p.m., and docketed at 

8:00 a.m. on March 9, 2021. It is, nonetheless, deemed to have been timely filed and 

considered as such. 
 

2 Section 760.10 has been unchanged since 1992, save for a 2015 amendment adding 

pregnancy to the list of classifications protected from discriminatory employment practices. 

Ch. 2015-68, § 6, Laws of Fla. Likewise, section 760.02 has been unchanged since 1992, save 

for the addition of a definition for the term “public accommodations” in 2003. Ch. 2003-396,   

§ 4, Laws of Fla.  
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2. Desert of Florida Temples and Courts (the “Desert”) operates at the 

state level, and is composed of approximately 25 local temples in the state of 

Florida, including Ahmed Temple No. 37.  

3. Ahmed Temple No. 37 (hereinafter referred to as the “Temple”) is the 

local temple for members in Tallahassee, Florida. The Illustrious Potentate 

serves as the head member of the Temple. 

4. The Imperial, the Desert, and the Temple are membership-based 

organizations. 

5. The Grenadier Club is a social-club-and-bar business for persons 

25 years of age and older. 

6. The Grenadier Club is managed and controlled by a Board of Governors 

(the “BOG”). The BOG is composed of the Chairman, Vice Chairman, 

Treasurer, Secretary, and five additional members of the Temple. Members of 

the Temple vote to elect members of the BOG. Members of the BOG vote to 

elect the BOG Chairman. The Illustrious Potentate of the Temple is the Ex-

Officio Chairman of the BOG. 

7. Five voting members of the BOG constitute a quorum for the 

transaction of business. 

8. At all times relevant, the BOG employed a manager who oversaw the 

operational management of the Grenadier Club. 

9. At all times relevant, the Grenadier Club paid all of its employees’ 

salaries. 

10. At all times relevant, the Grenadier Club paid all of the Grenadier 

Club’s expenses. 

11. At all times relevant, the Grenadier Club kept and maintained its own 

books and records separate and apart from the Imperial, the Desert, and the 

Temple. 

12. At all times relevant, the Grenadier Club filed its own tax returns 

separate and apart from the Imperial, the Desert, and the Temple. 
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13. At all times relevant, 25 percent of the Grenadier Club’s monthly net 

revenue was submitted to the Temple to be used for charity. 

14. At all times relevant, the Grenadier Club paid the Imperial a $250.00 

annual operational fee. 

15. In December of 2018, Henry Parker was the Deputy of Oasis for the 

Desert, which served as a conduit between the Temple and the Imperial. 

Mr. Parker was also a member of the Temple. 

16. In December of 2018, Mr. Parker was designated by the then-Imperial 

Potentate to remove the then-Illustrious Potentate of the Temple and the 

Chairman of the BOG and to take over operations of Grenadier Club. 

Thereafter, Mr. Parker unilaterally, without approval, input, or vote by 

members of the Temple, appointed members to serve on the BOG. 

17. From December of 2018 to August of 2020, Mr. Parker, as a member of 

the Temple, had total oversight over Grenadier Club operations.  

18. From December of 2018 to August of 2020, the Grenadier Club’s 

operations did not change. 

19. From December of 2018 to August of 2020, there were no additional 

restrictions on the Grenadier Club at the direction of the Imperial. 

20. From December of 2018 to August of 2020, when Mr. Parker was 

acting as the overseer of Grenadier Club, Mr. Parker did not exert any more 

control over the Grenadier Club employees than the Temple would have. 

21. From December of 2018 to August of 2020, when Mr. Parker was 

acting as the overseer of Grenadier Club, Mr. Parker did not impose any 

additional financial requirements on the Grenadier Club. 

 

Facts Adduced at Hearing 

22. The Temple meets at a building located in Frenchtown, a locally well-

recognized area near downtown Tallahassee.  

23. The Grenadier Club operates under the auspices of the Temple from a 

location separate from the Temple. The current operating hours for the 
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Grenadier Club are Saturdays from 9:00 p.m. until 2:00 a.m., and Mondays 

from 7:00 p.m. to 12:00 a.m. However, Dr. Hudson indicated that the 

Grenadier Club has been operating “on and off” since the Covid-19 pandemic. 

There was no evidence of the operating hours in 2018.3 

24. At all times material to this proceeding, Petitioner was directly 

employed by the Grenadier Club. She worked at the Grenadier Club as a 

server/bartender from April 2018 until August 2018.  

25. The members of the Temple, including the BOG, are unpaid 

members/volunteers. The alleged actions of the then-Chairman of the BOG 

towards Petitioner form the basis for her Charge of Discrimination and 

Petition for Relief. 

26. The threshold issue in this proceeding is whether the Grenadier Club 

had the requisite number of employees to bring it under the jurisdiction of 

the Act as Petitioner’s “employer.” If Petitioner fails in her proof of that issue, 

any discussion of acts that may have constituted sexual harassment or 

resulted in the creation of a sexually-hostile work environment become 

superfluous and unnecessary. 

 

The Book of Laws 

27. The Book of Laws consists of the Constitution, Bylaws, and General 

Laws governing the Ancient Egyptian Arabic Order Nobles of the Mystic 

Shrine of North and South America and its Jurisdictions, Inc. The Book of 

Laws establishes the hierarchy of the organizational entities that comprise 

the Imperial, the Desert, and the Temples. Although there is a hierarchy, and 

a general means established to ensure cohesiveness, uniformity, and 

compliance with the goals, customs, and governance of the organization, day-

to-day management and administration is performed at the Temple level.  

                     
3 The allegations in the Petition for Relief suggest that the operating “shifts” were greater in 

2018 than they are now. However, the evidence adduced at the hearing was not sufficient to 

establish the 2018 operating hours. 
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28. The Book of Laws provides that the Imperial has a committee “to 

encourage, develop, and promote the establishment of Grenadier Clubs 

among the several Temples,” and that “[t]he committee shall help improve 

club operations and accountability through established guidelines approved 

by the Imperial Potentate and the Imperial Divan.”  

29. A group of Nobles in a Temple is allowed to operate a Grenadier Club 

only by “first obtaining permission and a special dispensation from the 

Imperial Potentate.” Once such has been received, membership in the 

Grenadier Club is limited to Nobles in good standing in their respective 

Temples, and all operations related to a Grenadier Club are within the 

exclusive control of the Temple, through the elected BOG. See, Book of Laws, 

Appendix II - Uniform Bylaws for Temples, Article XII, Grenadier Clubs.  

 

Facts Regarding the Grenadier Club as an “Employer”   

30. The Grenadier Club is incorporated as a legal entity unto itself. The 

evidence adduced at the hearing demonstrates that the Grenadier Club has 

paid employees, but the number of employees was not proven.  

31. The Grenadier Club occasionally hires DJs and private security. The 

evidence established that they are not employees, but rather are independent 

contractors. The number of independent contractors and their schedules was 

not proven. 

32. As set forth in the stipulated facts above, The Grenadier Club is 

managed and controlled by the nine-member BOG, which consists exclusively 

of members of the Temple. The BOG employed a manager who oversaw the 

operational management of the Grenadier Club.  

33. There was no competent substantial evidence offered or received that 

the Grenadier Club employed 15 or more employees for each working day in 

each of 20 or more calendar weeks in the calendar year during Petitioner’s 

employment at the Grenadier Club or the year preceding her employment at 
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the Grenadier Club. Thus, based on the evidence adduced at hearing, the 

Grenadier Club is not an “employer” as defined by section 760.10.  

34. In order to prove the threshold element of her claim for relief, 

Petitioner must thus establish that employees of other entities should be 

imputed to the Grenadier Club due to integrated activities or common control 

of the Grenadier Club’s operations or employees. 

 

The Temple 

35. The evidence adduced at the hearing demonstrates that the Temple 

has no employees. It is an organization operated entirely by its unpaid, 

volunteer members.  

36. The members of the BOG are members of the Temple. The evidence 

adduced at the hearing demonstrates that the members of the BOG are not 

employees of either the Temple or the Grenadier Club.  

37. The Book of Laws provides that, subject to the mandates of the 

Temple, the BOG has “sole control and management of the [Grenadier] Club, 

its property and employees.” The Temple, through the BOG, makes all 

employment decisions for the Grenadier Club, and has exclusive control over 

the pay and the terms and conditions of Grenadier Club employees.  

38. The Book of Laws provides that, subject to the mandates of the 

Temple, the BOG may employ a manager and other employees, determine 

their duties, and fix their compensation.  

39. The BOG, consisting of and elected by members of the Temple, hired 

the manager of the Grenadier Club. Decisions regarding employee hiring, 

supervision, terms and conditions of employment, discipline, and firing of 

Grenadier Club employees were the exclusive responsibility of the BOG and 

the Grenadier Club manager.  
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The Desert     

40. The evidence adduced at the hearing demonstrates that the Desert of 

Florida has no paid employees. It is an organization operated entirely by its 

unpaid, volunteer members. The Desert has its own organizational and 

management structure separate from that of the Imperial, the Temple, and 

the Grenadier Club. 

41. The current Deputy of the Desert, who was the individual filling that 

position during the period of Petitioner’s employment at the Grenadier Club, 

is not a member of the Temple.  

 

The Imperial 

42. The Imperial is an organization international in its scope. It maintains 

its headquarters in Memphis, Tennessee. Mr. Parker understood -- though 

not based on averred personal knowledge -- that the organization as a whole 

has approximately 350,000 members from 196 temples in the U.S.A., Canada, 

Brazil, Bolivia, Mexico, Panama, the Philippines, Europe, and Australia. 

That estimate is accepted not for the truth of the specific matters asserted, 

but as providing a general sense of the size and scope of the organization. 

43. The evidence adduced at the hearing demonstrates that the Imperial 

has employees that work for the Imperial Council. The number of employees 

was not proven, and there was no competent substantial evidence offered or 

received that the Imperial employed 15 or more employees for each working 

day in each of 20 or more calendar weeks in the calendar year during 

Petitioner’s employment at the Grenadier Club or the year preceding her 

employment at the Grenadier Club. 

 

Relationship of the Imperial and the Desert to the Grenadier Club 

44. The Book of Laws vests no authority for the management or operation 

of the Grenadier Club in either the Desert or the Imperial. Petitioner 

introduced no evidence that either the Grenadier Club or the Temple, 
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through the BOG, delegated any control of traditional rights over its 

employees to any other entity. 

45. The evidence adduced at the hearing demonstrates that neither the 

Desert nor the Imperial have operational control over the Grenadier Club.  

46. The Desert and the Imperial have no shared management of the 

Grenadier Club, and have no role in the hiring or firing of employees of the 

Grenadier Club.  

47. Neither the Desert nor the Imperial had supervisory control over 

Petitioner or her work schedule. No member of the Desert or the Imperial 

evaluated Petitioner’s performance or disciplined Petitioner. 

48. Employees of the Grenadier Club are paid by the Grenadier Club, and 

not by the Desert or the Imperial. 

49. The Desert neither gives nor receives funds from the Grenadier Club.  

50. Other than the payment of the $250.00 annual operational fee from 

the Grenadier Club to the Imperial, the Imperial neither gives nor receives 

funds from the Grenadier Club.  

51. There was no evidence offered or received that the Grenadier Club has 

common officers, directors, or employees with either the Desert or the 

Imperial.    

52. There was no evidence offered or received that the Grenadier Club 

shares or comingles bank accounts with either the Desert or the Imperial.  

 

CONCLUSIONS OF LAW 

53. For purposes of this proceeding, DOAH has jurisdiction over the 

parties and the subject matter pursuant to sections 120.569, 120.57(1), and 

760.11, Florida Statutes. 

54. Petitioner has the burden of proving by a preponderance of the 

evidence that the Grenadier Club committed an unlawful employment 

practice. See St. Louis v. Fla. Int'l Univ., 60 So. 3d 455 (Fla. 3rd DCA 2011);  
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Fla. Dep't of Transp. v. J.W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 1981); 

§ 120.57(1)(j), Fla. Stat.4  

55. Chapter 760, Part I, is patterned after Title VII of the Civil Rights Act 

of 1964, as amended. It is well established that “if a Florida statute is 

modeled after a federal law on the same subject, the Florida statute will take 

on the same constructions as placed on its federal prototype.” Brand v. Fla. 

Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994); see also Valenzuela v. 

GlobeGround N. Am., LLC, 18 So. 3d 17 (Fla. 3rd DCA 2009); Fla. State Univ. 

v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996); Fla. Dep't of Cmty. Aff. v. 

Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991).   

56. A threshold question in this case is whether the Grenadier Club is an 

“employer” as defined in section 760.02(7), which is a prerequisite for 

Petitioner’s claim to be actionable under the Act. The United States Supreme 

Court has determined that question to be an element of a person's claim for 

relief. Arbaugh v. Y & H Corp., 546 U.S. 500, 516 (2006), accord, Morrison v. 

Amway Corp., 323 F.3d 920 (11th Cir. 2003). FCHR has expressed its 

agreement with that determination, and has concluded that: 

whether a Respondent has the requisite number of 

employees to be governed by the Florida Civil Rights 

Act of 1992 is not a jurisdictional issue, but rather is 

an element of Petitioner’s claim for relief ...  

 

Hill v. Goga Bap Corp., d/b/a Subway Store No. 13268, Case No. 12-0886 

(DOAH Jan. 7, 2013; FCHR Mar. 11, 2013).  

57. Section 760.10(1), provides that: 

It is an unlawful employment practice for an 

employer: 

  

                     
4 This case was tried as a final hearing under chapter 120.57(1). It was not a motion hearing 

on the Dispositive Motion. Thus, the burden of proof was not on Respondent to prove that 

summary judgment should be granted, with all allegations being deemed to be true, and with 

every reasonable inference being applied in Petitioner’s favor. Rather, this case was noticed 

and tried as a full evidentiary hearing on the issue of whether Respondent has the requisite 

number of employees to qualify as an “employer” under section 760.02(7), with the burden on 

Petitioner to prove the essential elements of her claim.   
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(a) To discharge or to fail or refuse to hire any 

individual, or otherwise to discriminate against any 

individual with respect to compensation, terms, 

conditions, or privileges of employment, because of 

such individual’s race, color, religion, sex, national 

origin, age, handicap, or marital status. 

 

(b) To limit, segregate, or classify employees or 

applicants for employment in any way which would 

deprive or tend to deprive any individual of 

employment opportunities, or adversely affect any 

individual’s status as an employee, because of such 

individual’s race, color, religion, sex, national origin, 

age, handicap, or marital status. 

 

58. Section 760.02(7) defines “employer” as follows: 

“Employer” means any person employing 15 or more 

employees for each working day in each of 20 or more 

calendar weeks in the current or preceding calendar 

year, and any agent of such a person.[5] 

 

                     
5 Respondent argued that the definition of “employer” in Title VII of the Federal Civil Rights 

Act, 42 U.S.C. § 2000e(b), should be applied in this case. Though Federal interpretive 

caselaw is to be applied in cases under the Act, the underlying law to be applied is that 

enacted by the Florida Legislature. Thus, the specific Federal exclusion of “a bona fide 

private membership club (other than a labor organization) which is exempt from taxation 

under section 501(c) of Title 26,” which does not appear in the Act, is not applicable here. 

Furthermore, there was no evidence entered into the record of the 501(c) tax status of any 

entity discussed in this proceeding. The undersigned declines to take post-hearing official 

recognition of the Imperial’s 2017 and 2018 Federal tax returns as “[f]acts that are not 

subject to dispute because they are capable of accurate and ready determination by resort to 

sources whose accuracy cannot be questioned” pursuant to section 90.202(12), Florida 

Statutes. As to documents of that nature, the Florida Supreme Court has explained: 

 

... first, the facts to be judicially noticed must be of common 

notoriety, and second, courts should exercise great caution 

when using judicial notice. As has been held in this state and 

elsewhere, judicial notice is not intended to “fill the vacuum 

created by the failure of a party to prove an essential fact.” 

 

Huff v. State, 495 So. 2d 145, 151 (Fla. 1986); see also Maradie v. Maradie, 680 So. 2d 538, 

541 (Fla. 1st DCA 1996)(“Thus, historically, ‘judicial notice applies to self-evident truths that 

no reasonable person could question, truisms that approach platitudes or banalities.’”). 
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59. Thus, for Petitioner to meet her burden of proof, she must demonstrate 

that the Grenadier Club employed 15 or more individuals for each working 

day in 20 or more weeks during the year in question. Walters v. Metro. Educ. 

Enter., Inc., 519 U.S. 202, 212 (1997).  

60. Other than the hired manager of the Grenadier Club and Petitioner, 

there was no competent substantial evidence offered or received as to any 

“employees” of the Grenadier Club. The evidence is not sufficient to support a 

conclusion that the Grenadier Club is an “employer” as defined in section 

760.02. 

 

Attribution of Employees 

61. Given the absence of competent substantial evidence of the number of 

employees of the Grenadier Club, an analysis is warranted to determine 

whether the employees of another related entity should be aggregated with 

those of the Grenadier Club so that the combined number of employees is 15 

or more. In establishing the criteria to be applied for such aggregation, the 

Eleventh Circuit Court of Appeals has held that: 

We have identified three circumstances in which it 

is appropriate to aggregate multiple entities for the 

purposes of counting employees. First, where two 

ostensibly separate entities are “‘highly integrated 

with respect to ownership and operations,’” we may 

count them together under Title VII. ... This is the 

“single employer” or “integrated enterprise” test.  

Second, where two entities contract with each other 

for the performance of some task, and one company 

retains sufficient control over the terms and 

conditions of employment of the other company's 

employees, we may treat the entities as “joint 

employers” and aggregate them. ... This is the “joint 

employer” test. Third, where an employer delegates 

sufficient control of some traditional rights over 

employees to a third party, we may treat the third 

party as an agent of the employer and aggregate the 

two when counting employees. ... This is the 

“agency” test. (internal citations omitted) 
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Lyes v. City of Riviera Beach, 166 F.3d 1332, 1341 (11th Cir. 1999); see also 

Martinolich v. Golden Leaf Mgmt., Inc., 786 So. 2d 613, 615 (Fla. 3d DCA 

2001). 

62. Petitioner has relied exclusively on the application of the “enterprise 

test” as the basis for her claim that employees of other entities, specifically 

those of the Desert and the Imperial, should be attributed to the Grenadier 

Club. 

 

“Single Employer”/“Integrated Enterprise” Test 

63. In its analysis of the “single employer” test, the Lyes Court held that: 

In determining whether two non-governmental 

entities should be consolidated and counted as a 

single employer, we have applied the standard 

promulgated in NLRA cases by the National Labor 

Relations Board. ... This standard sets out four 

criteria for determining whether nominally separate 

entities should be treated as an integrated 

enterprise. (internal citation omitted). Under the so-

called “NLRB test,” we look for “(1) interrelation of 

operations, (2) centralized control of labor relations, 

(3) common management, and (4) common 

ownership or financial control.”  

 

Lyes v. City of Riviera Beach, 166 F.3d at 1341; see also Reeves v. DSI Sec. 

Servs., 331 Fed. App’x. 659, 663 (11th Cir. 2009). The Court went on to hold 

that “[c]ourts applying the NLRB ‘single employer’ test to private entities in 

Title VII cases have held that not every factor need be present, and no single 

factor is controlling.” Lyes, 166 F. 3d at 1341, n.5; see also E.E.O.C. v. 

Dolphin Cruise Line, Inc., 945 F. Supp. 1550 (S.D. Fla. 1996).  

64. In determining whether the first criterion of “interrelation of 

operations” is met, courts look to whether the companies share employees 

and resources. Guaqueta v. Universal Beverages, LLC, 2010 WL 2757193      

at *6 (S.D. Fla. 2010)(citing Walker v. Boys & Girls Club of Am., 38 F. Supp. 

2d 1326, 1331 (M.D. Ala. 1999)) (“[T]he National Labor Relations Board has 



 17 

identified seven indicia of interrelatedness: (1) combined accounting records; 

(2) combined bank accounts; (3) combined lines of credit; (4) combined payroll 

preparation; (5) combined switchboards; (6) combined telephone numbers and 

(7) combined officers.”). 

     65. Applying the above analysis, the evidence establishes that none of the 

indicia of interrelatedness exist in this case. The factor closest to being 

pertinent is that the Illustrious Potentate of the Temple is invited to the 

Imperial’s annual convention, a tenous thread.   

66. In determining whether the second criterion of “centralized control of 

labor relations” has been met, courts look to “which company has the power 

to hire and fire employees and control employment practices.” Guaqueta at *6 

(citing Fike v. Gold Kist, Inc., 514 F. Supp. 722, 727 (N.D. Ala. 1981))(“[T]he 

‘control’ of labor relations is not potential control but active control of day-to-

day labor relations.”). 

67. The preponderance of the evidence established that neither the 

Imperial nor the Desert had any control whatsoever of the day-to-day labor 

relations of the Grenadier Club.   

68. The third criterion of “common management” is dependent on there 

being common directors and officers. Guaqueta at *7 (citing Fike at 

727)(“Cases treating two separate corporate entities as a single employer 

have placed heavy emphasis on the existence of common directors and 

officers.”). 

69. The preponderance of the evidence established that neither the 

Imperial nor the Desert had common directors or officers with the Temple or 

the Grenadier Club.  

70. The fourth and final criterion of the “single employer” test is “common 

ownership or financial control.” Courts have held that a finding of common 

ownership or financial control alone is, in itself, insufficient to establish the 

single employer or integrated enterprise criterion absent proof of the other 

factors. Guaqueta at *7-8. Even if Petitioner had proven other elements of the 
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single employer or integrated enterprise test -- which she did not -- the 

following analysis of the necessary degree of financial control is instructive: 

In Player v. Nations Biologics, Inc., 993 F. Supp. 878, 

883 (M.D. Ala. 1997), the plaintiff established 

financial control where the main company 

maintained a centralized account pooling the profits 

of all the other companies to cover the losses of the 

less successful companies. By contrast in Fike, the 

district court did not find common ownership where 

one company did not exercise financial control over 

the other company, revenues and operating 

expenses were not comingled, and one company did 

not borrow funds from the other. 514 F. Supp. at 727.  

 

Guaqueta at *8. 

71. In another case involving strikingly similar facts, the District Court 

for the Northern District of New York dismissed an action under Title VII 

brought by a former employee/bartender of a local American Legion post after 

concluding that the national and state American Legion offices were not the 

Plaintiff’s employers under Title VII. The Court, in dismissing the complaint 

of discrimination, determined that the local Post 489 was a separate entity, 

holding that:   

There was no integrated economic 

relationship between [the American Legion] 

and Post 489, nor did it enjoy authority or 

control over the post's employment practices 

affecting plaintiff. 

 

Plaintiff has not linked the American Legion 

with the American Legion–NY or Post 489's 

operations, labor relations, management, and 

ownership or financial control. The American 

Legion does not share offices, bank accounts 

or equipment with any local post. Each 

department and local post is responsible for 

its own funds, accounts and records. Nor is 

there any evidence of an interrelationship 

between the administrative operations of the 

American Legion and Post 489.  
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The American Legion, American Legion–NY 

and Post 489 do not share management, 

either. Each has its own management 

organization, board of directors and/or 

officers. Local posts enjoy exclusive control 

over their government, administration and 

activities. The American Legion is powerless 

to intercede in the affairs and operations of 

the local posts; rather, its authority is limited 

to the formation and termination of a local 

post's charter. 

 

Additionally, the American Legion does not 

have control over labor relations and 

personnel of Post 489 or the American 

Legion–NY. Each local post ascertains its 

employment needs and establishes its own 

terms and conditions of employment. The 

American Legion does not participate in 

hiring, training, wage payment, supervision 

or disciplining of any of the local posts' 

employees. The American Legion and Post 

489 have individual I.R.S. employment 

identification numbers, these entities do not 

have common ownership or consolidated 

financial control. Each has its own accounting 

system, financial records, and bank accounts. 

 

Brown v. Am. Legion Cortland City Post 489, 64 F. Supp. 2d 96, 100–101 

(N.D.N.Y. 1999) 

72. The preponderance of the evidence established that there is no 

common ownership or financial control between the Imperial or the Desert 

and either the Grenadier Club or the Temple. The payment of the $250.00 

annual operational fee from the Grenadier Club to the Imperial is not 

sufficient to form the basis for an attribution of employees to the Grenadier 

Club under the “single employer” test. 

73. Finally, in the opening statements at the final hearing, Petitioner 

analogized the relationship between the Grenadier Club and the higher 

echelon entities as akin to that of a McDonald’s franchise and McDonald’s 
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Corporation, with the focus being the degree of control McDonald’s 

Corporation exercises over its franchisees, from granting or revoking the 

franchises to setting the menu and décor. Petitioner argued that the 

relationship between the Grenadier Club and the Imperial should be 

evaluated using the franchisee/McDonald’s Corporation model of pervasive 

control, concluding that the Imperial’s employees should be attributed to the 

Grenadier Club.6 In that regard, the courts have examined that very 

relationship in the context of a claim of discrimination under Title VII. In 

Evans v. McDonald’s Corporation, 936 F.2d 1087, 1090 (10th Cir. 1991), the 

Court held that: 

Evans contends that control is the key issue in 

determining an employer/employee relationship, 

and alleges that McDonald's exerted “monumental 

control” over the operations of Everett Allen's 

franchises. Control is, we agree, an important factor 

in any determination of this issue. See [Wheeler v. 

Hurdman, 825 F.2d 257, 270 (10th Cir.), cert. 

denied, 484 U.S. 986, 98 L. Ed. 2d 501, 108 S. Ct. 503 

(1987)](control over details and results of worker's 

performance is the most important factor in 

determining employer/employee relationship). In 

this case McDonald's did not exert the type of control 

that would make it liable as an employer under Title 

VII. McDonald's may have stringently controlled the 

manner of its franchisee's operations, conducted 

frequent inspections, and provided training for 

franchise employees. The record also indicates, 

however, that McDonald's did not have control over 

Everett Allen's labor relations with his franchise 

employees. See [Armbruster v. Quinn, 711 F.2d 1332, 

1337-38 (6th Cir. 1983)] (control over elements of 

labor relations is a central concern); [Carter v. Shop 

Rite Foods, Inc., 470 F. Supp. 1150, 1161 (N.D. Tex. 

1979)](without control over labor relations, 

stringent control over details of independent 

                     
6 Again, even if attribution of employees of the Imperial were appropriate -- which it is not -- 

there was no proof of the number of employees of the Imperial. Thus, there could be no 

finding that even with the Imperial’s employees added, the total number of 

Imperial/Grenadier Club employees met the standard established in section 760.02(7).  
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operators did not make defendant an employer of 

operator's employees). McDonald's did not have 

financial control over Everett Allen's franchises. 

Outside of the necessary control over conformity to 

standard operational details inherent in many 

franchise settings, McDonald's only real control over 

Everett Allen was its power to terminate his 

franchises. Thus, on the record before us, we hold, as 

a matter of law, that McDonald's did not have the 

control over Everett Allen's franchises necessary to 

make it liable as an employer of Everett Allen's 

employees under Title VII. 

 

74. Similar to a franchise agreement, the Book of Laws sets forth the 

general structural relationship between the Imperial and its subordinate, but 

independent, entities. It does not establish financial control or control over 

labor relations that would make the Imperial liable as an employer of the 

Grenadier Club’s employees under the Act.   

  

Conclusion      

75. Having applied the criteria set forth in the case law analyzed above, 

there was not sufficient competent, substantial evidence to support a 

conclusion that the Grenadier Club has the requisite number of employees to 

be an “employer” as defined in section 760.02(7).  

76. Having applied the criteria set forth in the case law analyzed above, 

there was sufficient competent, substantial evidence to support a conclusion 

that the Temple had sufficient control over the Grenadier Club to allow for 

attribution of the Temple’s employees to the Grenadier Club. However, the 

Temple has no employees. Thus, the inadequate number of employees of the 

Grenadier Club plus zero is still an inadequate number of employees to make 

the Grenadier Club an “employer” as defined in section 760.02(7). 

77. Having applied the criteria set forth in the case law analyzed above, 

there was not sufficient competent, substantial evidence to support a 

conclusion that either the Desert or the Imperial had sufficient control over 
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the Grenadier Club to allow for attribution of their employees to the 

Grenadier Club. 

78. There being no evidence that the Grenadier Club falls under the 

purview of the Act, there is no purpose to be served by proceeding with a 

determination of whether Petitioner met her burden of establishing 

discrimination on the basis of sex or as retaliation as alleged in her 

Complaint of Discrimination. To do so would amount to, essentially, the 

issuance of an advisory order, which the undersigned is not at liberty to do.   

79. Petitioner’s claim is not actionable under section 760.10.  

80. This Recommended Order is limited to a determination of whether 

Respondent is liable for alleged employment discrimination against 

Petitioner pursuant to the Florida Civil Rights Act of 1992. The Petition for 

Relief also includes a count for Civil Battery and a count for retaliation 

pursuant to section 448.102, Florida Statutes. Furthermore, Petitioner has 

raised the issue of compliance with Leon County Ordinance Chapter 9: 

Human Rights. This Recommended Order is not intended to, and does not, 

rule on either of those counts, or on the application of any Leon County 

ordinance, and any rights Petitioner may have to bring an action based 

thereon in any court of competent jurisdiction is unaffected. 

  

RECOMMENDATION 

Upon the consideration of the facts found and conclusions of law reached, 

it is 

RECOMMENDED:   

That a final order be entered by the Florida Commission on Human 

Relations dismissing the Employment Complaint of Discrimination, based 

upon Petitioner's failure to meet her burden of proof to establish that 

Respondent, Ahmed Temple No. 37 Grenadier & Shrine Club, Incorporated, 

is an “employer” as defined in section 760.02(7), either through its own 

employees or through attribution. 
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DONE AND ENTERED this 12th day of March, 2021, in Tallahassee, Leon 

County, Florida.       

S    
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

KIMBERLY AND RICHARD INTERRANTE, 

 

     Petitioners, 

 

vs. 

 

TREVESTA HOMEOWNERS ASSOCIATION, 

INC., 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 20-4801 

 

 

RECOMMENDED ORDER 

The final hearing in this matter was conducted before J. Bruce Culpepper, 

Administrative Law Judge of the Division of Administrative Hearings, 

pursuant to sections 120.569 and 120.57(1), Florida Statutes (2020),1 on 

December 22, 2020, by Zoom video conference, from Tallahassee, Florida. 

 

APPEARANCES 

For Petitioner:   Kimberly Interrante, Pro Se 

                                 Richard Interrante, Pro Se 

                                 6530 Devesta Loop 

                                 Palmetto, Florida  34221 

 

For Respondent:  Scott H. Jackman, Esquire 

                                 Cole, Scott and Kissane, P.A. 

                                 4301 West Boy Scout Boulevard, Suite 400 

                                 Tampa, Florida  33607 

 

STATEMENT OF THE ISSUE 

Whether Petitioners, Kimberly and Richard Interrante, were subject to a 

discriminatory housing practice by Respondent, Trevesta Homeowners 

                                                           
1 All statutory references are to Florida Statutes (2020), unless otherwise noted. 
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Association, Inc., based on a disability, in violation of Florida's Fair Housing 

Act.  

 

PRELIMINARY STATEMENT 

On or about June 22, 2020, Petitioners filed a Housing Discrimination 

Complaint with the Florida Commission on Human Relations (the 

"Commission") alleging that Respondent, Trevesta Homeowners Association, 

Inc. (the "Association"), violated the Florida Fair Housing Act ("FHA"). 

Petitioners claimed that the Association discriminated against them based on 

a disability.  

 

On September 18, 2020, the Commission issued a Notice of Determination 

of No Cause, notifying Petitioners that reasonable cause did not exist to 

believe that the Association committed a discriminatory housing practice.  

 

On October 28, 2020, Petitioners filed a Petition for Relief with the 

Commission alleging a discriminatory housing practice. That same day, the 

Commission transmitted the Petition to the Division of Administrative 

Hearings to conduct a chapter 120 evidentiary hearing. 

 

The final hearing was held on December 22, 2020. At the final hearing, 

Kimberly Interrante and Jonathan Austin testified on behalf of Petitioners. 

After the hearing (and without objection), Petitioners submitted several 

documents, which have been accepted into evidence as Petitioners' 

(composite) Exhibit 1. The Association offered the testimony of Allan Heinze. 

Association composite Exhibits 1 and 2 were admitted into evidence.  

 

A court reporter recorded the final hearing. Neither party requested a 

transcript. At the close of the hearing, the parties were advised of a ten-day 

timeframe following the hearing to file post-hearing submittals. At the final 
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hearing, both parties requested a ten-day extension of the filing deadline, 

which was granted.2 Both parties timely filed post-hearing submittals, which 

were duly considered in preparing this Recommended Order. 

 

FINDINGS OF FACT 

1. Trevesta is a community of homes located in Palmetto, Florida. 

Trevesta is subject to rules and regulations of the Association.   

2. Petitioners own a home in Trevesta. Petitioners purchased their house 

in 2018. 

3. Living with Petitioners is Jonathan Austin. Jonathan is not related to 

Petitioners, but is currently in a relationship with Petitioners' daughter. 

4. Jonathan suffers from several mental health conditions including 

anxiety, bipolar disorder, and similar mood-related disabilities.3 

Ms. Interrante, who testified on behalf of Petitioners, disclosed that 

Jonathan's mental issues are related to a benign brain tumor.  

5. Ms. Interrante further explained that, based on his mental health 

conditions, Jonathan suffers from severe anxiety and has difficulty coping 

with stress. During tense situations, Jonathan struggles to communicate, 

think clearly, or focus on tasks. Because of the high anxiety he experiences, 

Jonathan is not employed. Consequently, although Jonathan is now a young 

adult, he spends most of his time inside Petitioners' home. 

6. Respondent does not dispute that Jonathan suffers from a mental 

disability. 

                                                           
2 By requesting a deadline for filing post-hearing submissions beyond ten days after the final 

hearing, the 30-day time period for filing the recommended order was waived. See Fla. 

Admin. Code R. 28-106.216(2). 

 
3 A person has a disability (or "handicap") under both the Florida and F0ederal Fair Housing 

Act if he or she has "a physical or mental impairment which substantially limits one or more 

major life activities." § 760.22(3)(a), see also 42 USC §3602(h).  
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7. To help cope with anxiety and stress, Jonathan relies on the comfort he 

receives from his cat named "Ace." Ace is Jonathan's registered Emotional 

Support Animal.  

8. Ace is a Tuxedo cat with a black and white coat. Jonathan adopted Ace 

as a kitten. Ace is now five years old. 

9. Ms. Interrante expressed that Ace "absolutely" helps Jonathan manage 

his mental anxiety. Jonathan offered that Ace keeps him grounded. Ace's 

presence has also helped reduce the amount of medication Johnathan takes. 

10. Ace lives with Petitioners (and Jonathan) in their home. Ace is an 

indoor cat and freely roams around the house.  

11. The entryway to Petitioners' house currently consists of a single front 

door. The front door opens onto a small 6' by 6' alcove that leads to a walkway 

that runs along the front yard. 

12. The impetus for Petitioners' action is Jonathan's fear that Ace will 

escape through their front door. At the final hearing, Jonathan testified that 

he experiences overwhelming anxiety the moment he hears the front door 

open. Jonathan voiced that he worries daily about Ace's safety. He remains 

on constant guard against the possibility that Ace will unexpectedly slip 

away from the house.  

13. Ms. Interrante expressed that Jonathan's concern with Ace breaking 

free from their home is real. Ace's natural curiosity causes him to watch the 

front door. Once in the past, Ace actually crept through the front door and 

outside into the alcove. Ace was caught before he ventured further. Ace has 

never fully escaped from Petitioners' house.  

14. Ms. Interrante expressed that if Ace escaped, Jonathan would suffer 

an extremely traumatic emotional reaction. Therefore, to help alleviate 

Johnathan's distress, Petitioners seek to modify their front entranceway to 

ensure that Ace remains in the house. Petitioners specifically desire to 

construct a "two-door" entry system. Basically, Petitioners hope to either 

install a screen door onto the front door, or to screen in the front alcove and 
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affix a separate screen door. Petitioners believe that the addition of a 

secondary barrier will prevent Ace from slipping through the (single) front 

door when it is ajar.  

15. Ms. Interrante urged that the modification will ease Jonathan's 

mental distress. Jonathan will be comforted knowing that when one door is 

opened, the other will always be closed. That way, Ace would not 

unexpectedly dart into the wild.  

16. Ms. Interrante testified that Petitioners are willing to bear all the 

costs to install a screened door and/or enclosure. 

17. On April 6, 2020, Petitioners submitted an Architectural Modification 

Request Form to the Association seeking approval for an "addition or 

modification" to their "entry way enclosure." With their request, Petitioners 

attached plans for a screened-in enclosure, with a separate door, to be 

installed within the overhanging roof structure outside their front door. 

Petitioners also included information documenting Jonathan's disability. 

Petitioners wrote that, "we need this modification because without it 

[Jonathan] is unable to fully use and enjoy his home to the same degree as 

people without disabilities."  

18. On April 9, 2020, the Association's Property Manager, Allan Heinze, 

notified Petitioners that the Association would not approve their request to 

modify their front door because "your listed alteration is not permitted in 

Tevesta HOA. Front screen enclosure[s] are not permitted per the 

guidelines." On May 6, 2020, the Association's Design Review Committee 

formally denied Petitioners' request stating that "[s]creened enclosures are 

not permitted." In follow up correspondence with Petitioners, the 

Association's attorney explained that Petitioners' request lacked 

documentation establishing "a relationship between the disability and the 

need for the accommodation." The attorney further stated that this 

information could come in the form of a "statement or opinion of a physician, 

therapist, counselor, etc."  
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19. At the final hearing, Ms. Interrante conveyed that she has tried to 

obtain support for the modification from a psychiatrist or mental health 

counselor. She relayed, however, that Jonathan's current psychiatrist, 

Dr. Brock Hollett, who evaluated Jonathan in the spring of 2020, resisted her 

request to personally appear at the hearing over concerns that his testimony 

would interfere with his doctor-patient relationship with Jonathan. Instead, 

Ms. Interrante offered several letters which she represented Dr. Hollett 

prepared on Jonathan's behalf. In a letter dated June 21, 2020, Dr. Hollett 

wrote that, in his opinion: 

Jonathan could benefit from having a screen door 

placed on his front door.  

 

20. Following the final hearing, Petitioners filed an additional letter they 

received in April 2020 from Wendy Fisher, Licensed Clinical Social Worker, a 

behavioral health consultant who had examined Jonathan. Ms. Fisher 

expressed that Ace "is necessary for the emotional health of Jonathan 

because his cat's company will provide support and will mitigate the 

symptoms that his [sic] is experiencing." Ms. Fisher further advised that: 

I strongly recommend that Jonathan's cat be 

allowed to reside with him in his home in his 

community and that accommodations can be made 

to allow him to do so. 

 

Ms. Fisher did not address the specific modifications Petitioners seek for 

their front entrance.4 

21. Jonathan confirmed that he has discussed his anxiety over losing Ace 

with a mental health counselor. Jonathan represented that his counselor 

                                                           
4 The written letters from Dr. Hollett and Ms. Fisher are out-of-court statements and clearly 

hearsay. See § 90.801(1)(c), Fla. Stat. Under the Administrative Procedure Act, "[h]earsay 

evidence may be used for the purpose of supplementing or explaining other evidence, but it 

shall not be sufficient in itself to support a finding unless it would be admissible over 

objection in civil actions." § 120.57(1)(c), Fla. Stat. Consequently, the undersigned makes no 

findings that modifying Petitioners' front door is necessary for Jonathan to fully enjoy the 

premises based solely on Dr. Hollett's and/or Ms. Fisher's written comments.   
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agreed that his anxiety and stress would benefit from additional security on 

the front door.  

22. Finally, in response to questions at the final hearing, both 

Ms. Interrante and Jonathan were extremely skeptical that they could train 

Ace not to approach the front door when it is opened. They declared that their 

prior attempts to train Ace did not prove successful. 

23. Further, while Ms. Interrante agreed that her back door opens onto a 

screened-in porch with a "two-door" entry system, she asserted that it was 

impractical for family or friends to only enter or exit her home through the 

rear door. Moreover, Ms. Interrante doubted that redirecting foot traffic to 

the back door would alleviate Jonathan's fixation on the possibility that Ace 

might escape through their front door. 

24. To explain its decision, the Association presented the testimony of 

Allan Heinze, Property Manager for Trevesta. Mr. Heinze acknowledged that 

the Association received Petitioners' modification request on April 6, 2020. 

Mr. Heinze recounted that he made the initial decision on April 9, 2020, to 

deny the request due to the fact that the Association's governing rules and 

regulations do not permit front screen enclosures on any houses within the 

community. Mr. Heinze explained that, upon buying a house in Trevesta, 

homeowners become subject to the Association's Architectural Guidelines, 

Standards & Criteria (the "Guidelines"). The Guidelines specifically state: 

Q. Front Entryway/Storm Doors: 

 

Screen enclosures, storm doors or screen doors are 

not allowed for front entrances. Wicker, wood or 

wrought iron tables and chairs may be used in the 

front porch/entryway. Plastic stackable furniture is 

not permitted.   

 

25. Mr. Heinze further testified that, following his initial denial, the 

Association attempted to resolve Petitioners' modification request. 

Mr. Heinze relayed that the Association's attorney contacted Petitioners, via 
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email, to discuss the details of their request. Mr. Heinze remarked that, 

based on his understanding of the concerns of the Association's legal counsel, 

Petitioners failed to articulate a sufficient "nexus" between the specific 

modification they sought and Jonathan's disability. Mr. Heinze explained 

that the Association was interested in any information that would 

substantiate (1) Jonathan's disability; (2) the modification Jonathan needs to 

address his disability; and (3) how that specific modification would improve 

Jonathan's life. Mr. Heinze asserted that the Association is ready and willing 

to consider any information and/or documentation Petitioners provide from a 

qualified medical provider. However, without details that establish the 

necessary nexus between Jonathan's disability and Petitioners' need for a 

screened enclosure outside their front door, Mr. Heinze maintained that the 

Association did not possess enough evidence to justify deviating from the 

Association's Guidelines.  

26. Regarding the letters from Jonathan's mental health professionals, 

Mr. Heinze commented that, while they show that Jonathan might "benefit" 

from having a screened-in front door, the written statements did not 

adequately demonstrate why a "two-door" system is medically necessary for 

Jonathan to fully enjoy Petitioners' home. 

27. Finally, despite the Association's denial of Petitioners' request to 

modify their front door, Mr. Heinze admitted that there are a few similar 

front entranceway enclosures in the Trevesta community. However, 

Mr. Heinze asserted that the Association never approved these additions. On 

the contrary, the homeowners who altered their front doors or alcoves did so 

in direct violation of the Association's Guidelines. Mr. Heinze exclaimed that, 

to his knowledge, the Association has never approved a formal request from a 

homeowner to enclose a front entryway.  

28. Based on the competent substantial evidence in the record, the 

preponderance of the evidence does not establish that the Association 

discriminated against Petitioners by failing to permit them to modify their 
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home based on a disability. Accordingly, Petitioners failed to meet their 

burden of proving that the Association committed unlawful discrimination in 

violation of the FHA. 

 

CONCLUSIONS OF LAW 

29. The Division of Administrative Hearings has jurisdiction over the 

parties and the subject matter of this proceeding pursuant to sections 

120.569, 120.57(1), 760.34(4), and 760.35(3)(b), Florida Statutes. 

30. Petitioners assert that the Association discriminated against them in 

violation of the FHA. Specifically, Petitioners allege that the Association 

discriminated against them based on a disability, by refusing to permit 

"reasonable modifications" to their home. 

31. The FHA is codified in sections 760.20 through 760.37 and makes it 

unlawful to discriminate against any person in connection with the sale of a 

dwelling. Section 760.23 states, in pertinent part: 

(2) It is unlawful to discriminate against any 

person in the terms, conditions, or privileges of sale 

or rental of a dwelling, or in the provision of 

services or facilities in connection therewith, 

because of race, color, national origin, sex, 

handicap, familial status, or religion. 

 

*  *  * 

 

(7) It is unlawful to discriminate in the sale or 

rental of, or to otherwise make unavailable or deny, 

a dwelling to any buyer or renter because of a 

disability of: 

 

(a) That buyer or renter; 

 

(b) A person residing in or intending to reside in 

that dwelling after it is sold, rented, or made 

available; or 

 

(c) Any person associated with the buyer or renter. 
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(8) It is unlawful to discriminate against any 

person in the terms, conditions, or privileges of sale 

or rental of a dwelling, or in the provision of 

services or facilities in connection with such 

dwelling, because of a disability of: 

 

(a) That buyer or renter; 

 

(b) A person residing in or intending to reside in 

that dwelling after it is sold, rented, or made 

available; or 

 

(c) Any person associated with the buyer or renter. 

 

(9) For purposes of subsections (7) and (8), 

discrimination includes: 

 

(a) A refusal to permit, at the expense of the person 

with a disability, reasonable modifications of 

existing premises occupied or to be occupied by 

such person if such modifications may be necessary 

to afford such person full enjoyment of the 

premises. 

 

32. The FHA is patterned after the Federal Fair Housing Act found in 42 

U.S.C. § 3601, et seq. Discrimination covered under the FHA is the same 

discrimination prohibited under the Federal Fair Housing Act. Savanna Club 

Worship Serv. v. Savanna Club Homeowners' Ass'n, 456 F. Supp. 2d 1223, 

1224 n.1 (S.D. Fla. 2005); see also Loren v. Sasser, 309 F.3d 1296, 1300 n.9 

(11th Cir. 2002); and Bhogaita v. Altamonte Heights Condo. Ass'n, 765 F.3d 

1277, 1285 (11th Cir. 2014)("The [Federal Fair Housing Act] and the Florida 

Fair Housing Act are substantively identical, and therefore the same legal 

analysis applies to each."). Accordingly, federal case law involving housing 

discrimination is instructive in applying and interpreting the FHA. Dornbach 

v. Holley, 854 So. 2d 211, 213 (Fla. 2d DCA 2002).  

33. Specifically regarding the subject matter of Petitioners' claim, the 

statutory language in section 760.23 is similar to that found in its federal 
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counterpart in 42 U.S.C. § 3604(f).5 When "a Florida statute is modeled after 

a federal law on the same subject, the Florida statute will take on the same 

constructions as placed on its federal prototype." Brand v. Fla. Power Corp., 

633 So. 2d 504, 509 (Fla. 1st DCA 1994); see also Dornbach, 854 So. 2d at 213; 

Milsap v. Cornerstone Residential Mgmt., 2010 U.S. Dist. LEXIS 8031 (S.D. 

Fla. 2010); and Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st 

DCA 1991). 

34. To establish a claim under the FHA, the burden of proof is on the 

complainant. § 760.34(5), Fla. Stat.; see also Sec'y, U.S. Dep't of Hous. & 

Urban Dev. ex rel. Herron v. Blackwell, 908 F.2d 864, 870 (11th Cir. 1990); 

and Dep't of Banking & Fin., Div. of Sec. & Investor Prot. v. Osborne Stern & 

Co., 670 So. 2d 932, 935 (Fla. 1996)("The general rule is that a party 

asserting the affirmative of an issue has the burden of presenting evidence as 

to that issue.").  

35. The preponderance of the evidence standard is applicable to this 

matter. § 120.57(1)(j), Fla. Stat. 

36. Discrimination may be proven through direct, statistical, or 

circumstantial evidence. Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 

17, 22 (Fla. 3d DCA 2009). Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent behind the decision without any 

inference or presumption. Denney v. City of Albany, 247 F.3d 1172, 1182 

(11th Cir. 2001); see also Holifield v. Reno, 115 F.3d 1555, 1561 (11th Cir. 

1997). Courts have held that "'only the most blatant remarks, whose intent 

could be nothing other than to discriminate ...' will constitute direct evidence 

                                                           
5 The pertinent language in 42 U.S.C. § 3604(f) states: 

 

(3) For purposes of this subsection, discrimination includes-- 

 

(A) a refusal to permit, at the expense of the handicapped 

person, reasonable modifications of existing premises 

occupied or to be occupied by such person if such 

modifications may be necessary to afford such person full 

enjoyment of the premises. 
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of discrimination." Damon v. Fleming Supermarkets of Fla., Inc., 196 F.3d 

1354, 1358-59 (11th Cir. 1999). In contrast, "[e]vidence that only suggests 

discrimination or that is subject to more than one interpretation does not 

constitute direct evidence." Saweress v. Ivey, 354 F. Supp. 3d 1288, 1301 

(M.D. Fla. 2019). 

37. Petitioners presented no direct evidence of housing discrimination by 

the Association. No evidence and testimony establishes, without any 

inference, that the Association intentionally refused to allow Petitioners to 

add a "two-door" system onto their front entryway because of Jonathan's 

disability. 

38. Where there is no direct evidence of discrimination, fair housing cases 

are analyzed under the three-part, burden-shifting framework set forth in 

McDonnell Douglas Corporation v. Green, 411 U.S. 792 (1973), and Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248 (1981). See 

Blackwell, 908 F.2d at 870; and Savanna Club, 456 F. Supp. 2d at 1231-32. 

Under this three-part test, Petitioners have the initial burden of establishing, 

by a preponderance of the evidence, a prima facie case of unlawful 

discrimination. McDonnell Douglas, 411 U.S. at 802; Burke-Fowler v. Orange 

Cty., 447 F.3d 1319, 1323 (11th Cir. 2006); and Valenzuela, 18 So. 3d at 22. 

Next, if Petitioners sufficiently establish a prima facie case, the burden shifts 

to the Association to articulate a legitimate, nondiscriminatory reason for its 

action. Finally, if the Association satisfies this burden, Petitioners have the 

opportunity to prove that the Association's reason is mere "pretext." 

Blackwell, 908 F.2d at 870; Palm Partners, LLC v. City of Oakland Park, 102 

F. Supp. 3d 1334, 1344 (S.D. Fla. 2015). 

39. Petitioners' cause of action under the FHA is based on a claim that the 

Association refused to permit a "reasonable modification" of their home. See 

§ 760.23(9)(a), Fla. Stat. Accordingly, adapted to the facts in this case, for 

Petitioners to establish a prima facie case of housing discrimination, they 

must prove that: (1) a person residing in their dwelling (Jonathan) is 
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"disabled" within the meaning of the FHA; (2) they requested a modification 

of their premises; (3) the requested modification is both reasonable and 

necessary to afford Jonathan the full enjoyment of the premises; and (4) the 

Association refused to make the requested modification. See Johnson v. 

Jennings, 772 Fed. Appx. 822, 825 (11th Cir. 2019); Sackman v. Balfour 

Beatty Communities, LLC, CV 113-066, 2014 WL 4415938, at *5 (S.D. Ga. 

Sept. 8, 2014); and Bhogaita, 765 F.3d at 1285.6  

40. "Reasonable" is interpreted to mean that the modification will not 

require "a fundamental alteration in the nature of a program" or impose 

"undue financial and administrative burdens." Schaw v. Habitat for 

Humanity of Citrus Cty, Inc., 938 F.3d 1259, 1265 (11th Cir. 2019), and Sabal 

Palm Condominiums of Pine Island Ridge Ass'n, Inc. v. Fischer, 6 F. Supp. 3d 

1272, 1281 (S.D. Fla. 2014).7  

41. If Petitioners' request is facially reasonable, the burden shifts to the 

Association, who must prove that the modification would nonetheless impose 

an "undue burden" or result in a "fundamental alteration" of its program. An 

accommodation requires a "fundamental alteration" if it would "eliminate an 

'essential' aspect of the relevant activity." Schaw, 938 F.3d at 1266. 

42. A modification is "necessary" if it alleviates the effects of the disability. 

Schaw, 938 F.3d at 1270. If the proposed modification "provides no direct 

amelioration of a disability's effect, it cannot be said to be necessary." 

Schwarz v. City of Treasure Island, 544 F.3d at 1226 (11th Cir. 2008), citing 

Lapid–Laurel, L.L.C. v. Zoning Bd. of Adjustment of Twp. of Scotch Plains, 

284 F.3d 442, 460 (3d Cir.2002). In other words, "there must be an 

                                                           
6 Bhogaita reviewed an alleged failure to accommodate claim under section 760.23(9)(b).   

 
7 As with Bhogaita, the Schaw and Sabal Palm cases interpreted the term "reasonable 

accommodation" under the FHA. See Fitzpatrick v. City of Atlanta, 2 F.3d 1112, 1123 (11th 

Cir. 1993)("The elements of a prima facie case are flexible and should be tailored, on a case-

by-case basis, to differing factual circumstances."). See also Schwarz, 544 F.3d at 1220("We 

look to case law under the [Rehabilitation Act, 29 U.S.C. § 794(a)] and the [Americans with 

Disabilities Act, 29 U.S.C. §12132] for guidance on what is reasonable under the FHA").  
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identifiable relationship, or nexus, between the requested accommodation 

and the individual's disability." Sabal Palm, 6 F. Supp. 3d at 1281–82.  

43. Further, the FHA requires only those modifications that "may be 

necessary ... to afford 'equal opportunity' to use and enjoy a dwelling. … In 

this context, "equal opportunity" can only mean that handicapped people 

must be afforded the same (or 'equal') opportunity to use and enjoy a dwelling 

as non-handicapped people, which occurs when accommodations address the 

needs created by the handicaps." Schwarz, 544 F.3d at 1226. Accordingly, the 

Association is only required to make a reasonable modification "if it 'may be 

necessary to afford [Petitioners an] equal opportunity to use and enjoy a 

dwelling.'" Schwarz, 544 F.3d at 1225; and Sabal Palm, 6 F. Supp. 3d at 

1281.  

44. Turning to the merits of the complaint, based on the evidence in the 

record, Petitioners failed to prove a case of a discriminatory housing practice 

under the FHA. Initially, the Association did not dispute that Jonathan 

should be considered "handicapped" within the meaning of the FHA. The 

evidence also establishes that Petitioners requested a modification to their 

house, and that the Association refused to allow them to make it.  

45. Further, based on the facts found, the modification Petitioners seek is 

"reasonable." The only ground the Association cited at the final hearing to 

deny Petitioners' request was a provision in the Association's Guidelines, 

which broadly aspires to maintain a uniform aesthetic within the community. 

However, no evidence shows that Petitioners' proposed modification will pose 

an undue administrative or financial burden on the Association. Petitioners, 

not the Association, would bear the cost of the installation. In addition, the 

plans Petitioners submitted with their Architectural Modification Request 

Form reveal that the screened enclosure will be confined to the 6' by 6' space 

located just outside their front door.  

46. Further, no evidence or testimony indicates that a screened-in 

doorway on the front of Petitioners' home will result in a "fundamental 
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alteration" of the Association's activities. No evidence in the record 

demonstrates that Petitioners' desired modification will "eliminate an 

essential aspect" of the Trevesta community, or undermine the basic purpose 

of the Guideline policy that prevents homeowners from installing additional 

security measures on the front of their houses. 

47. Regarding the requirement that the modification must be "necessary," 

however, Petitioners failed to present the evidence needed to prove that a 

"two-door" system on the front entryway of their home is necessary to 

alleviate the effects of Jonathan's disability. In other words, Petitioners did 

not meet their burden of substantiating the causal relationship or "nexus" 

between constructing a screened-in doorway and mitigating Jonathan's 

mental issues.  

48. To be sure, Jonathan compellingly described the distress he 

experiences at the thought of Ace escaping his house. However, the two 

letters Petitioners produced from Dr. Hollett and Ms. Fisher do not 

sufficiently establish that a screen door will directly alleviate Jonathan's 

mood-related disabilities. Aside from the hearsay evidentiary issue that 

prevents a finding of fact based solely on the out-of-court statements, the 

Association's argument that the written comments are too broad to support 

Petitioners' request is well made. For Petitioners to meet their burden, the 

medical professionals' opinions should more squarely link the modification 

and Jonathan's disability, other than by simply stating that Jonathan "could 

benefit from having a screen door placed on his front door." Further, the fact 

that Ace has not actually escaped from Petitioners' home means that, up 

until now, Jonathan has been able to fully enjoy the house with his emotional 

support animal. 

49. Consequently, the evidence adduced at the final hearing does not 

establish, by a preponderance of the evidence, that a screened-in enclosure 

will directly ameliorate the effect of Jonathan's disability and afford him an 

equal opportunity to use and enjoy Petitioners' house that he does not now 
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have. Therefore, the modification Petitioners request cannot be said to be 

"necessary." 

50. At the final hearing, Petitioners (through Ms. Interrante) expressed 

their extreme frustration at what they perceive to be the Association's lack of 

compassion towards Jonathan's mental health condition. Petitioners clearly 

believe that their proposed modification offers a simple and straightforward 

solution that will cause minimal disruption within the Trevesta community. 

Petitioners are further disappointed at the Association's refusal to take the 

letters from Dr. Hollett and Ms. Fisher at face value. However, the 

Association correctly points out that Petitioners bear the burden in this 

administrative proceeding. And, a key component of Petitioners' case is to 

prove that the modification they requested will actually alleviate Jonathan's 

mood-related issues. The evidence produced at the final hearing, however, 

does not adequately make this showing. Consequently, Petitioners have 

failed to prove, by a preponderance of the evidence, that the Association 

discriminated against them by refusing to permit Petitioners to modify their 

home.  

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations issue a 

final order concluding that Respondent, Trevesta Homeowners Association, 

Inc., did not commit a discriminatory housing practice against Petitioners 

and dismissing their Petition for Relief. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

LUSHERYL WALDEN, 

 

     Petitioner, 

 

vs. 

 

SOMERSET PARK CONDOMINIUM 

ASSOCIATION, INC.; WISE PROPERTY 

MANAGEMENT, INC.; AND THOMAS 

KELLEHER, 

 

     Respondents. 

                                                                  / 

 

 

 

 

Case No. 20-5191 

 

 

RECOMMENDED ORDER 

The final hearing in this matter was conducted before Administrative Law 

Judge Jodi-Ann V. Livingstone of the Division of Administrative Hearings 

(DOAH), on February 3, 2021, by Zoom Conference. 

 

APPEARANCES 

For Petitioner:  Lusheryl Walden, pro se 

      2866 Somerset Park Drive, #103 

      Tampa, Florida  33613 

 

For Respondents: Joseph G. Riopelle, Esquire 

      Boyd, Richards, Parker and Colonnelli, P.L. 

      400 North Ashley Drive, Suite 1150 

      Tampa, Florida  33602 

 

STATEMENT OF THE ISSUES 

Whether Somerset Park Condominium Association, Inc.; Wise Property 

Management, Inc.; and Thomas Kelleher (collectively referred to as 

Respondents) discriminated against Lusheryl Walden (Ms. Walden or 

Petitioner), on the basis of Ms. Walden’s disability; and, if so, the relief to 

which Ms. Walden is entitled. 
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PRELIMINARY STATEMENT 

On April 18, 2020, Ms. Walden filed a Housing Discrimination Complaint 

with the Florida Commission on Human Relations (Commission), alleging 

that Respondents discriminated against her on the basis of her disability in 

violation of the Florida Fair Housing Act (the Act), sections 760.20 through 

760.37, Florida Statutes. On October 14, 2020, the Commission notified 

Ms. Walden that it found no reasonable cause to believe that Respondents 

committed a discriminatory housing practice. 

 

On November 20, 2020, Ms. Walden filed a Petition for Relief with the 

Commission in which she realleged a discriminatory housing practice. The 

Commission transmitted the Petition for Relief to DOAH to conduct an 

evidentiary hearing. 

 

The final hearing was held on February 3, 2021, with both parties 

present. Petitioner testified on her own behalf and did not offer any exhibits. 

Respondents called Thomas Kelleher (Mr. Kelleher) as their sole witness. 

Respondents’ Exhibits 1 through 5 were admitted into evidence. 

 

At the close of the hearing, the parties requested an extended deadline of 

15 days after the hearing to file post-hearing submittals. On February 18, 

2021, Respondents filed a Proposed Recommended Order. Petitioner did not 

file a post-hearing submittal. Respondents’ Proposed Recommended Order 

was duly considered in preparing this Recommended Order. 

 

All references to the Florida Statutes are to the 2020 version. 
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FINDINGS OF FACT 

1. Ms. Walden is a 49-year-old woman. She has a muscle disorder which 

causes her to need the assistance of a medical walker. She also uses a cane 

and electronic wheelchair.   

2. Ms. Walden lives in a rented condominium unit at Somerset Park 

Condominiums (Somerset Park), which is located at 2866 Somerset Park 

Drive, Unit 103, Tampa, Florida. She has lived in unit 103 since March 2018. 

3. Unit 103 is privately owned, but is managed, along with the other 

condominium units at Somerset Park, by Wise Property Management, Inc.  

4. Mr. Kelleher is employed by Wise Property Management, Inc., as the 

property manager for Somerset Park.  

5. Somerset Park was created by, and continues to be governed by, a 

Declaration of Condominium of Somerset Park, A Condominium 

(Declaration), which instrument was recorded in 2006, in the public records 

of Hillsborough County, Florida.  

6. The Declaration describes parking spaces as follows: 

(c) Parking Spaces. Parking for the Condominium 

is part of the Common Elements of the 

Condominium on the Condominium Property. The 

parking spaces shown on Exhibit 2 of the 

Declaration may be assigned to a Unit (which 

assignment need not be recorded in the public 

records of the County) by the Developer (for so long 

as the Developer offers a Unit for sale in the 

Condominium and thereafter by the Association), 

whereupon it shall become Limited Common 

Elements of the Unit to which it is assigned. Any 

consideration paid for the assignment of the 

parking spaces shall belong to the Developer.  

 

A Unit Owner may assign the Limited Common 

Element parking space appurtenant to his Unit to 

another Unit by written instrument delivered to 

(and to be held by) the Association; provided 

however that no Unit may be left without one 

Limited Common Element parking space. Upon 
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making such assignment, the Limited Common 

Element so assigned shall become an appurtenance 

to the Unit(s) and shall pass with the title thereto 

regardless of whether or not specifically referenced 

in the deed or other instrument of conveyance of 

the Unit.  

 

7. According to the Declaration, parking spaces at Somerset Park are 

considered “limited common elements” after they are assigned to a unit. 

Generally speaking, limited common elements consist of properties, 

equipment, or structures whose use is reserved to a particular unit to the 

exclusion of other units.  

8. Units at Somerset Park are individually owned. When a unit is sold by 

Somerset Park, the unit comes with its own parking space, which is 

considered a limited common element “appurtenant thereto.” 

9. Other types of limited common elements include patios, balconies, and 

terraces, as well as air conditioning compressors and water heaters that are 

located outside of the condominium unit. 

10. When Ms. Walden moved into unit 103 in 2018, she was notified that 

she was assigned to parking space number 409. Parking space number 409 is 

the limited common element attached to unit 103.  

11. In March 2020, Ms. Walden made a verbal request to Mr. Kelleher to 

be reassigned a parking space closer to her unit. Mr. Kelleher told  

Ms. Walden that he could not reassign a parking space, but that she was 

welcomed to reach out to her neighbors to find someone willing to switch. 

12. The Declaration specifically sets forth the means by which an assigned 

parking space may be reassigned. It provides that a “unit owner may assign 

the limited common element parking space appurtenant to his unit to 

another unit by written instrument delivered to [Somerset Park.]” For a 

parking space assigned to a unit that is still owned by Somerset Park, 

Somerset Park may reassign such parking space to another unit.   
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13. Ms. Walden’s assigned parking space—parking space number 409—is 

four parking spaces away from her unit. Ms. Walden has an informal 

agreement with the resident assigned to parking space number 408 (which is 

three spaces away from her unit), who allows her to park in that space.  

14. There are six parking spaces closer to Ms. Walden’s unit than her 

assigned space—three to the left and three to the right of the walkway to her 

unit. All six parking spaces are assigned as limited common elements to 

condominium units not owned by Somerset Park. All six are outside the 

control of Respondents who have no authority to force the owners to switch 

spaces with Ms. Walden. 

Ultimate Findings of Fact 

15. Petitioner failed to prove that there was any reasonable 

accommodation Respondents could have given her that would have enabled 

her to park closer to her unit.  

16. Respondents offered a legitimate non-discriminatory reason for 

denying Petitioner’s request for a parking space closer to her unit.  

17. Petitioner failed to prove that Respondents intentionally discriminated 

against Petitioner because of her disability.  

 

CONCLUSIONS OF LAW 

18. DOAH has jurisdiction over the parties and the subject matter of this 

cause pursuant to sections 120.569, 120.57(1), and 760.35(5)(b), Florida 

Statutes.  

19. Ms. Walden alleges Respondents discriminated against her, based on 

her disability, by failing to provide her with a parking space closer to her 

condominium unit. 

20. The Act prohibits discrimination in the sale or rental of housing. 

Section 760.23(2) provides that it is an unlawful housing practice to 

discriminate against any person in the terms, conditions, or privileges of sale 
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or rental of a dwelling, or in the provision of services or facilities in 

connection therewith, because of handicap.  

21. Section 760.23 provides, in pertinent part: 

(8) It is unlawful to discriminate against any 

person in the terms, conditions, or privileges of sale 

or rental of a dwelling, or in the provision of 

services or facilities in connection with such 

dwelling, because of a disability of: 

 

(a) That buyer or renter; 

 

(b) A person residing in or intending to reside in 

that dwelling after it is sold, rented, or made 

available; or 

 

(c) Any person associated with the buyer or 

renter. 

 

(9) For purposes of subsections (7) and (8), 

discrimination includes: 

 

(a) A refusal to permit, at the expense of the 

person with a disability, reasonable modifications 

of existing premises occupied or to be occupied by 

such person if such modifications may be necessary 

to afford such person full enjoyment of the 

premises; or 

 

(b) A refusal to make reasonable accommodations 

in rules, policies, practices, or services, when such 

accommodations may be necessary to afford such 

person equal opportunity to use and enjoy a 

dwelling. 

 

22. The burden of proof in an administrative proceeding, absent a 

statutory directive to the contrary, is on the party asserting the affirmative of 

the issue. Dep’t of Transp. v. J.W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 1981); 

see also Dep’t of Banking & Fin., Div. of Sec. & Investor Prot. v. Osborne Stern 

& Co., 670 So. 2d 932, 935 (Fla. 1996). In this case, Petitioner has the burden 

of proving by a preponderance of the evidence that Respondents violated the 
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Act by failing to provide a reasonable accommodation for Petitioner’s 

disability. Sec’y, U.S. Dep’t of HUD, on behalf of Herron v. Blackwell, 

908 F.2d 864, 870 (11th Cir. 1990). 

23. The Act is patterned after the Federal Fair Housing Act. The 

Commission and Florida courts have determined that Federal court decisions 

interpreting the Federal Fair Housing Act provide guidance in construing 

provisions of the Act. See Dornbach v. Holley, 854 So. 2d 211, 213 (Fla. 2d 

DCA 2002). 

24. When evaluating reasonable accommodation housing discrimination 

claims, courts apply the three-part, burden-shifting framework set forth in 

McDonnell Douglas Corporation v. Green, 411 U.S. 792 (1973). See, e.g., 

Blackwell, 908 F.2d at 870. (“We agree with the ALJ that the three-part 

burden of proof test developed in McDonnell Douglas governs in this case.”). 

25. Under the McDonnell Douglas framework, Petitioner bears the initial 

burden of establishing a prima facie case of housing discrimination based on 

her disability. Once this burden is met, Respondents have the burden of 

articulating a legitimate non-discriminatory basis for its action.  

26. If Respondents satisfy their burden, Petitioner must then prove that 

the legitimate reason asserted by Respondents is a mere pretext for housing 

discrimination. Blackwell, 908 F.2d at 870; Savanna Club Worship Serv. v. 

Savanna Club Homeowners’ Ass’n, 456 F. Supp. 2d 1223, 1231 (S.D. Fla. 

2005). 

27. To establish a prima facie case of housing discrimination by failure to 

provide a reasonable accommodation, Petitioner must demonstrate that: (1) 

she is disabled or handicapped; (2) she requested a reasonable 

accommodation; (3) such accommodation was necessary to afford her an 

opportunity to use and enjoy her dwelling; and (4) Respondents refused to 

make the requested accommodation. Solodar v. Old Port Cove Lake Point 

Tower Condo. Ass’n, 2012 WL 1570063 at *5 (S.D. Fla. 2012). 
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28. Petitioner demonstrated, by a preponderance of the evidence, three of 

the four elements of her prima facie case. The uncontradicted, credible 

testimony of Petitioner established that she has a disability that causes her 

to have difficulty walking; a parking space closer to her unit is necessary for 

the use and enjoyment of her condominium unit; and Respondents refused to 

provide a closer parking space.  

29. Petitioner did make a request to Respondents for an accommodation; 

however, she did not prove that the accommodation she requested was 

reasonable.  

30. The Federal Fair Housing Act regulations provide a specific example 

that illustrates when it would be a reasonable accommodation to provide a 

closer parking space for a mobility impaired resident of an apartment 

complex. 24 C.F.R. § 100.204 provides, in pertinent part:  

§ 100.204 Reasonable accommodations.  

 

(a) It shall be unlawful for any person to refuse to 

make reasonable accommodations in rules, policies, 

practices, or services, when such accommodations 

may be necessary to afford a handicapped person 

equal opportunity to use and enjoy a dwelling unit, 

including public and common use areas. 

 

(b) The application of this section may be 

illustrated by the following examples:  

 

*     *     * 

 

Example (2): Progress Gardens is a 300 unit 

apartment complex with 450 parking spaces which 

are available to tenants and guests of Progress 

Gardens on a first come first served basis. John 

applies for housing in Progress Gardens. John is 

mobility impaired and is unable to walk more than 

a short distance and therefore requests that a 

parking space near his unit be reserved for him so 

he will not have to walk very far to get to his 

apartment. It is a violation of § 100.204 for the 

owner or manager of Progress Gardens to refuse to 
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make this accommodation. Without a reserved 

space, John might be unable to live in Progress 

Gardens at all or, when he has to park in a space 

far from his unit, might have great difficulty 

getting from his car to his apartment unit. The 

accommodation therefore is necessary to afford 

John an equal opportunity to use and enjoy a 

dwelling. The accommodation is reasonable because 

it is feasible and practical under the circumstances. 

 

31. In accordance with this example, courts have held that condominium 

associations must provide handicapped residents with reasonable 

accommodations in the form of designated parking spaces closer to their unit 

so as to allow them equal use and enjoyment of their dwelling and facilities.  

32. Depending on the facts and circumstances, a disabled tenant may 

request a reasonable accommodation related to parking that would deviate 

from the normal parking rules and regulations of a condominium 

association. In Shapiro v. Cadman Towers, Inc., 51 F.3d 328 (2nd Cir. 1995), 

the court found that modification of the defendant’s “first come/first served” 

parking policy for awarding parking spaces on the ground floor was likely a 

required reasonable accommodation because of the tenant’s handicap.  

33. However, whether an accommodation is reasonable is a highly fact-

specific analysis, requiring a case-by-case determination. Loren v. Sasser, 309 

F.3d 1296, 1302 (11th Cir. 2002); Solodar, 2012 WL 1570063 at *5. In this 

case, Petitioner’s request for the assignment of a parking space closer to her 

condominium unit sounds, on its face, like a reasonable request. But for 

Respondents, acquiescing to this request is not possible.  

34. Residents at Somerset Park are legally entitled to the parking spaces 

appurtenant to the units they occupy. All of the parking spaces closer to 

Petitioner’s unit are limited common elements that have been conveyed to 

specific condominium unit owners. Respondents do not own or have rights to 

the parking spaces closer to Petitioner’s unit, and, therefore, do not have the 

legal power to unilaterally assign away those parking spaces. See U.S. v. 
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Fairways Villas Condo. Ass’n., 879 F. Supp. 798 (N.D. Ohio 1995), vacated, 

920 F. Supp. 115 (N.D. Ohio 1996).1 Respondents could designate an 

unassigned parking space2 to Petitioner, but there are no unassigned parking 

spaces closer to Petitioner’s unit than where she currently parks.   

35. Respondents encouraged Petitioner to ask her neighbors to switch 

parking spaces. Petitioner saw some success in doing so—she is now parking 

in a space that is one spot closer to her unit. There are very few parking 

spaces that are closer to Petitioner’s unit, and those spaces are not under 

Respondents’ control.  

36. Because Petitioner did not meet her burden of proving a prima facie 

case of housing discrimination, the undersigned concludes that a 

discriminatory housing practice did not occur. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations issue a 

final order dismissing Petitioner’s Petition for Relief. 

 

                                                           
1 Fairway Villas was vacated through settlement agreement during the pendency of an 

appeal.  

 
2 Somerset Park has unassigned parking spaces that are not reserved as limited common 

elements.  
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DONE AND ENTERED this 8th day of March, 2021, in Tallahassee, Leon 

County, Florida. 

S  

JODI-ANN V. LIVINGSTONE 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 8th day of March, 2021. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

 

Lusheryl Walden 

2866 Somerset Park Drive, #103 

Tampa, Florida  33613 

Joseph G. Riopelle, Esquire 

Boyd, Richards, Parker and Colonnelli, P.L. 

400 North Ashley Drive, Suite 1150 

Tampa, Florida  33602 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

AYINDE CRESPO, 

 

     Petitioner, 

 

vs. 

 

STEAK-N-SHAKE, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 20-2501 

 

 

RECOMMENDED ORDER 

Administrative Law Judge ("ALJ") Brittany O. Finkbeiner conducted the 

final hearing in this case for the Division of Administrative Hearings 

("DOAH") on October 13, 2020, by Zoom conference.  

 

APPEARANCES 

For Petitioner:   Andrew Williams, Esquire 
                                The Williams Law Group 

                                6273 Sunset Drive, Suite D-3 
                                Miami, FL 33143-8815 

 

 
For Respondent:  J. Robert McCormack, Esquire 
                                  Ina F. Young, Esquire 

                                Ogletree, Deakins, Nash, Smoak & Stewart, P.C. 

                                100 North Tampa Street, Suite 3600 
                                Tampa, FL 33602 

 

STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent, Steak-N-Shake 

("Respondent"), is liable to Petitioner, Ayinde Crespo ("Petitioner"), for 

discrimination in a place of public accommodation, in violation of section 

760.08, Florida Statutes.   
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PRELIMINARY STATEMENT 

Petitioner filed a complaint with the Florida Commission on Human 

Relations ("Commission") on May 14, 2019, alleging that Respondent 

discriminated against him pursuant to chapter 760, the Florida Civil Rights 

Act ("FCRA"), on the basis of his "race" and "color." On April 23, 2020, 

following an investigation, the Commission issued a determination that there 

was no reasonable cause to conclude that an unlawful practice occurred.  

 

Petitioner elected to pursue administrative remedies, timely filing a 

Petition for Relief with the Commission on May 28, 2020. The Commission 

referred the matter to DOAH to assign an ALJ to conduct the final hearing. 

The final hearing was held on October 13, 2020. 

 

Petitioner testified on his own behalf and did not call any other witnesses. 

Petitioner’s Exhibits 1 through 3 were admitted into evidence. Respondent 

presented the testimony of Steven Lebrun ("Mr. Lebrun") and Latoya Nelson 

("Ms. Nelson"). Respondent’s Exhibit 6 was admitted into evidence. The 

parties did not order a transcript of the proceedings. However, both parties 

filed proposed recommended orders, which were considered in the drafting of 

this Recommended Order.  

 

Unless otherwise indicated, references to the Florida Statutes are to the 

2018 version. 

 

FINDINGS OF FACT 

1. Petitioner is an African American male.  

2. On August 21, 2018, Petitioner visited Respondent’s restaurant located 

at 990 Federal Highway, in Hallandale Beach, Florida. 
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3. At some point during his time in Respondent’s restaurant, Petitioner 

began arguing with the manager of the restaurant, Mr. Lebrun, who then 

called law enforcement to assist in removing Petitioner from the restaurant.  

4. Based on the credible testimony of Respondent’s employees, Mr. Lebrun 

and Ms. Nelson, Petitioner left Respondent’s restaurant without paying for 

his food on a previous occasion. Petitioner paid for his meal, on the previous 

occasion, only after Mr. Lebrun confronted him outside of the restaurant 

about his failure to pay.  

5. Petitioner testified that, on August 21, 2018, Mr. Lebrun insulted him 

with unprompted homophobic slurs and forced him to leave the restaurant 

without finishing his meal after Petitioner requested extra onions. Petitioner 

testified that he perceived the words and actions of Mr. Lebrun, who is also 

African American, to be based on intra-racial discriminatory animus. 

Petitioner further testified that Mr. Lebrun called law enforcement with the 

intent to intimidate Petitioner. Petitioner’s version of events lacks credibility, 

is not supported by the evidence, and is, therefore, rejected.  

6. Petitioner filmed part of his interaction with Mr. Lebrun. The footage, 

however, did not include racist or homophobic language, or any other 

indicator of discrimination. A Caucasian female patron, whom Petitioner 

offered as a comparator, was visible in the video. However, no further 

evidence was presented to make a comparison between that patron and 

Petitioner. 

 

CONCLUSIONS OF LAW 

7. DOAH has personal and subject matter jurisdiction in this proceeding 

pursuant to sections 120.569 and 120.57(1), Florida Statutes. 

8. Section 760.08 states, in its entirety: 

All persons are entitled to the full and equal 

enjoyment of the goods, services, facilities, 

privileges, advantages, and accommodations of any 

place of public accommodation without 
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discrimination or segregation on the ground of race, 

color, national origin, sex, pregnancy, handicap, 

familial status, or religion. 

 

9. The FCRA is modeled after Title VII of the Civil Rights Act of 1964. 

Accordingly, cases interpreting federal discrimination law are instructive and 

persuasive in analyzing claims under the FCRA. See, e.g., Valenzuela v. 

GlobeGround N. Am., LLC, 18 So. 3d 17, 21 (Fla. 3d DCA 2009). 

10. Petitioner must prove the elements of public accommodation 

discrimination by a preponderance of the evidence. § 120.57(1)(j), Fla. Stat. 

11. In this case, Petitioner must first prove a prima facie case of 

discrimination with circumstantial evidence that supports a fair inference of 

unlawful discrimination. If he does so, Respondent may explain that it 

prevented Petitioner from remaining in the restaurant for nondiscriminatory 

reasons. If Respondent satisfies this burden, Petitioner may show that 

Respondent’s explanations are not credible or are only a pretext for 

discrimination. See LaRoche v. Denny's, Inc., 62 F. Supp. 2d 1366 (S.D. Fla. 

1999).    

12. To prove his prima facie case, Petitioner must establish that he:  

(1) is a member of a protected class;  

(2) attempted to afford himself the full benefits 

and enjoyment of a public accommodation;  

(3) was denied the full benefit or enjoyment of a 

public accommodation; and 

(4) such services were available to similarly 

situated persons outside his protected class who 

received full benefits or who were treated better.  

Id. at 1370. 

13. Petitioner satisfied the first prong by establishing that he is part of a 

protected class within the meaning of the FCRA, which prohibits 
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discrimination, in pertinent part, based on "race" and "color." Petitioner 

established that he is a black African American. 

14. It is undisputed that Respondent is a public accommodation, which is 

defined, in pertinent part, as: "facilities principally engaged in selling food for 

consumption on the premises..." § 760.02(11), Fla. Stat. Further, it is 

undisputed that Petitioner attempted to afford himself of the full benefits and 

enjoyment of Respondent’s restaurant and that he was removed from the 

restaurant during his meal, thus satisfying the second and third prongs.  

15. Turning to the fourth prong, there was no evidence that similarly 

situated patrons outside of Petitioner’s class were given preferential 

treatment by Respondent. Valid comparators in a discrimination case must 

be "similarly situated in all material respects." Lewis v. City of Union City, 

Ga., 918 F. 3d 1213, 1218 (11th Cir. 2019). Petitioner did not identify any 

valid comparators to illustrate his claim of disparate treatment. Although 

Petitioner identified a Caucasian female patron, who was dining in the 

restaurant during the incident at issue in this case, no evidence was 

presented to show that she was similarly situated to Petitioner.  

16. Because Petitioner did not meet his burden of proving a prima facie 

case of discrimination by a preponderance of the evidence, Respondent’s 

reasons for removing Petitioner from the restaurant, and whether those 

reasons were pretexts, need not be discussed. See generally, Adams v. 

Holland, 2019 WL 4451454, at *6 (M.D. Fla. Sept. 17, 2019)(noting where 

plaintiff did not show a comparator outside his protective class, he could not 

establish a prima facie case for discrimination and the court did not need to 

address whether defendants had a non-discriminatory reason for his 

treatment, or whether such a reason was pretextual). 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order dismissing the Petition for Relief. 

 

DONE AND ENTERED this 11th day of March, 2021, in Tallahassee, Leon 

County, Florida. 

S  

BRITTANY O. FINKBEINER 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 11th day of March, 2021. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

 

Andrew Williams, Esquire 

The Williams Law Group 

6273 Sunset Drive, Suite D-3 

Miami, Florida  33143-8815 

 

Ina F. Young, Esquire 

Ogletree, Deakins, Nash, Smoak  

  & Stewart, P.C. 

100 North Tampa Street, Suite 3600 

Tampa, Florida  33602 

Barry Paige, Esquire 

Law Office of Ogletree and Deakins 

111 Monument Circle, Suite 4600 

Indianapolis, Indiana  46204 

 

J. Robert McCormack, Esquire 

Ogletree, Deakins, Nash, Smoak  

  & Stewart, P.C. 

100 North Tampa Street, Suite 3600 

Tampa, Florida  33602 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020  
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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