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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

DAJIN LIU, 

 

     Petitioner, 

 

vs. 

 

FLORIDA DEPARTMENT OF 

TRANSPORTATION DISTRICT 5, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 20-3316 

 

 

RECOMMENDED ORDER 

Pursuant to notice, Administrative Law Judge W. David Watkins, of the 

Division of Administrative Hearings, conducted the final hearing in this case 

on December 9, 2020, via Zoom teleconference. 

 

APPEARANCES 

For Petitioner:    Dajin Liu, pro se 

       Extended Stay America 

        Room 136 

      1181 North Rohlwing Road 

Itasca, Illinois  60143 

 

For Respondent: Adrienne Del Soule, Esquire 

Florida Department of Transportation 

Mail Stop 58 

605 Suwannee Street 

Tallahassee, Florida  32399-0458 

 

STATEMENT OF THE ISSUE 

Whether, Respondent, the Florida Department of Transportation 

(“Respondent” or “Department”), engaged in unlawful employment practices 

as alleged by Petitioner, Dajin Liu (“Petitioner”), in violation of the Florida 
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Civil Rights Act (“FCRA”), as set forth in section 760.10, Florida Statutes 

(2020).1 

 

PRELIMINARY STATEMENT 

Petitioner filed his Employment Charge of Discrimination (“Complaint”) 

with the Florida Commission on Human Relations (“FCHR”) on April 11, 

2019. Petitioner alleged Respondent terminated his employment on the basis 

of his race, age, and disability, in violation of the FCRA; Title VII of the Civil 

Rights Act of 1964 (Title VII); the Age Discrimination in Employment Act 

(“ADEA”); and the Americans with Disabilities Act (ADA). In response to the 

Complaint, Respondent filed a Position Statement, with exhibits, on May 14, 

2019. Thereafter, FCHR investigated Petitioner’s claims and on June 17, 

2020, FCHR issued a determination finding “no reasonable cause” for 

Petitioner’s Complaint against Respondent.  

 

Dissatisfied with FCHR’s determination, on July 15, 2020, Petitioner filed 

the Petition for Relief (“Petition”), which is the subject of this proceeding. The 

Petition was referred to the Division of Administrative Hearings (“DOAH”) on 

July 23, 2020, and assigned to the undersigned administrative law judge. 

 

The final hearing was convened, via Zoom teleconference, on December 9, 

2020, as scheduled. Petitioner appeared pro se, and testified on his own 

behalf. He did not offer any exhibits in evidence. 

 

Respondent presented five witnesses: Gary Skofronick, P.E. (Skofronick), 

District 5 Structures Design Engineer; Mario Bizzio, P.E., District 5 District 

Design Engineer; George Borchik, P.E., District 5 Roadway Engineer 

Supervisor III; Marisol Bilbao, District 5 Human Resources Manager; and 

                                                           
1 Unless otherwise noted, all statutory references are to the 2020 version of the Florida 

Statutes. 
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Victoria Smith, MPA, MAAPP, CPM, Equal Opportunity Office Manager. 

Respondent’s Exhibits 1 through 10 were received in evidence without 

objection. 

 

At the conclusion of the hearing, neither party was certain whether it 

would order a copy of the hearing transcript. However, on December 17, 2020, 

counsel for Respondent advised that Respondent would be ordering the 

transcript, and requested a January 14, 2021, deadline for filing proposed 

recommended orders. However, the official transcript was not filed at DOAH 

until January 19, 2021, and at the request of Respondent, the deadline for 

the parties to file their proposed recommended orders was extended to 

January 21, 2021. 

 

Both parties timely filed Proposed Recommended Orders, which have been 

carefully considered in the preparation of this Recommended Order. 

 

FINDINGS OF FACT 

Based upon the credibility of the witnesses and evidence presented at the 

final hearing, and on the entire record of this proceeding, the following 

Findings of Fact are made. 

 

Respondent Department of Transportation  

1. The Department is a state agency in the State Personnel System, 

within the executive branch of the State of Florida. §§ 20.04, 20.23, 

110.107(30), and 216.011(1)(qq), Fla. Stat., and Fla. Admin. Code R. 60L-

29.002(6). 

2. Pursuant to section 20.23, Florida Statutes, the Department is charged 

with overseeing the construction and maintenance of transportation facilities, 

including roadways. Florida’s Turnpike Enterprises has additional authority 
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under section 338.2216, Florida Statutes, to plan, maintain, and manage the 

Florida Turnpike system. 

3. Respondent adheres to rules established by the Department of 

Management Services (“DMS”), including Florida Administrative Code Rule 

60L-33.003(2), which defines “Probationary Status” of employees in the 

Career Service System. The rule provides that while in probationary status 

the employee serves at the pleasure of the agency head and has no notice or 

appeal rights pursuant to section 110.227 and chapter 120, Florida Statutes. 

4. Respondent has written policies and procedures governing the conduct 

of employees. New employees are required to sign and acknowledge receipt of 

these written policies and procedures at the time of employment. Among the 

forms provided to new employees are: ADA Request Accommodation 275-000-

001-c; Disciplinary Actions 250-012-011-j; EEO Affirmative Action Policy 001-

275-001-v; and Employment Discrimination Complaints 275-010-001-l. 

5. Respondent’s written policies and procedures specifically prohibit any 

employee from engaging in employment discrimination, workplace 

harassment, or retaliation. Moreover, Respondent has established detailed 

written procedures for reporting and investigating all allegations of 

discrimination, harassment, or retaliation, consistent with Florida and 

Federal law. 

 

Petitioner’s Employment with Respondent 

 6. On December 19, 2018, Respondent advertised Position Number 

55007815, DMS Title Professional Engineer II, in the Office of Structures 

Design, which is part of the Construction section of Respondent’s District 5. 

The advertisement included a statement regarding Respondent valuing and 

supporting the employment of “individuals with disabilities.” Further, the 

advertisement specifically read, “[q]ualified individuals with disabilities are 

encouraged to apply.” The advertisement provided notice that Respondent 
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complies with section 110.112, has a “Disabilities Affirmative Action Plan,” 

and will provide a reasonable accommodation upon request. 

7. With this advertisement, Respondent was seeking a qualified individual 

to review “moderately complex” structures plans and technical documents. 

The successful candidate would offer professional recommendations, resolve 

design issues, and work collaboratively with Review Committees working on 

projects in Respondent’s Construction section. The employee would perform 

structural analysis, design, and calculations, as well as, prepare plans for 

bridges and highway structures, and offer structural engineering support to 

both Respondent and consultant staff. 

8. The Knowledge, Skills, and Abilities (KSAs) for the position included 

knowledge of Respondent and industry’s standards, specifications, and 

manuals, as well as software related to road and bridge construction and 

design. The candidate would need to be skilled in solving engineering 

problems, utilizing structural design/analysis software, reading and 

interpreting structures and roadway construction plans, preparing project 

scopes of services, and labor costs estimates. The candidate needed to have 

the ability to “effectively coordinate and communicate with others,” both 

verbally and in writing, adapt to the needs of various sections within whom 

they would collaborate, and to establish and maintain effective work 

relationships. The position required the selected candidate to be able to 

respond to emergencies, which mandated the candidate be reliable and 

dependable at times of urgency to restore transportation to normalcy.  

Finally, the new employee would need to be an effective and professional 

representative of Respondent, and make recommendations or decisions 

consistent with Respondent and industry standards. 

9. Petitioner submitted a State of Florida application and resume. 

Petitioner represented his work history on his application as: 

• 3/01/1992-03/31/1995 – Fong & Associates – left 

for “other opportunity” 
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• 2/07/1997-08/31/2006 – Parsons – left for “other 

opportunity” 

 

• 07/01/2012-12/31/2016 – TranSystems – left for 

“other opportunity” 

 

• 01/01/2017-11/30/2017 – Globetrotters – reason 

for leaving “slow” 

 

• 04/01/2018-09/302018 – David Liu (Petitioner 

seems to indicate he was self-employed) – 

reason for leaving was “slow” 

 

10. Petitioner’s resume, which accompanied his application, indicated his 

work history as: 

• 04/18-09/18 – GAI Consultants 

 

• 01/17-11/17 – Globetrotters (reason for leaving 

is slow) 

 

• 07/12-12/16 – TranSystems (Reason for leaving 

is other opportunities) 

 

• 12/97-08/06 – Parsons (Reason for leaving is 

other opportunities) 

 

• 03/92-03/95 – Fong & Assoc. 

 

11. As required by the position, Petitioner was licensed in the state of 

Florida as a Professional Engineer, effective November 11, 2018. 

12. Petitioner was notified via letter dated January 25, 2019, he was 

selected for Position Number 55007815, DMS Title Professional Engineer II, 

in the Office of Structures Design, in Respondent’s District 5, effective 

Monday, January 28, 2019. Petitioner was advised his position was a Career 

Service position assigned to Broadband Code 17-2199-04, Broadband Title 

“Engineering.” Petitioner was also advised he would be evaluated at least 

once annually, and that he would be in probationary status for a period of one 

year. Further, Respondent’s letter explained that while on probationary 
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status, Petitioner was not considered permanent in the Career Service, would 

serve at the pleasure of the agency, and would be subject to various 

employment actions at the discretion of the agency, without right of appeal, 

in accordance with chapter 60L-33. 

13. Petitioner signed Respondent’s Receipt Acknowledgment Form 

affirming notice and receipt of Respondent’s policies, rules, and procedures, 

which included the Equal Employment Opportunity/Affirmative Action 

Policy, Sexual Harassment, Equal Employment Opportunity and Affirmative 

Action Rule, and Employment Discrimination Complaints Procedure. 

14. At hearing, Petitioner testified his disabilities are “diabetes” and 

“brain cancer,” the latter being diagnosed in January 2017. He admitted 

never disclosing either of these conditions to Respondent.  

 

Petitioner’s Termination 

15. After being in the position for just two months, Petitioner was 

terminated from his position with Respondent effective March 30, 2019.  

According to the testimony of Respondent’s witnesses, Petitioner was 

terminated due to his failure to successfully complete his probationary 

period. Specifically, Petitioner engaged in conduct which violated 

Respondent’s Standards of Conduct, and failed to meet performance 

standards during his brief employment with Respondent.  

16. According to an internal e-mail from Marisol Bilbao, the District 5 

Human Resources Manager, the following conduct led to Petitioner’s 

dismissal: 

• Does not seem to keep track of his assignments 

(ERC/emails); 

 

• Frequently away from his desk, wandering the 

halls; 

 

• Does not actively engage in his project 

assignments; 
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• Badge swipe-in log shows inconsistent work 

schedule since joining Respondent; 

 

• Has fallen asleep during meetings with 

consultants in attendance; 

 

• He was disruptive during meetings, and would 

leave to take calls which did not appear to be 

work related; 

 

• High use of leave time for last-minute personal 

issues; 

 

• Does not engage with co-workers on learning 

Respondent processes (Timesheet, ITP); 

 

• Has difficulty keeping his work area clean; 

 

• Stated he did not have time to finish an 

assignment given to him a week prior and not 

due for two (2) days; 

 

• Asking female coworkers out on dates; 

 

• Asking coworkers to take care of his pets. 

 

17. Gary Skofronick was Petitioner’s direct supervisor. Mr. Skofronick 

testified that, despite his efforts to assist Petitioner in succeeding in his new 

position, Petitioner did not seem “interested or engaged or wanting to learn 

about what we were actually doing in our unit.” Further, as Mr. Skofronck 

explained to Petitioner, the importance of being engaged is that it “prevents 

errors” in the construction of bridges and other road projects, which might 

otherwise lead to catastrophic events. 

18. Mr. Skofronick testified to incidents when Petitioner would claim to 

have just received an email on an assignment shortly prior to the due date, 

when in fact Mr. Skofronick had sent the email in ample time for Petitioner 

to complete the assignment. In one instance, the assignment had been given 

weeks earlier. Mr. Skofronick felt Petitioner did not take “ownership” of his 
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projects. This created a safety risk and potentially impacted the longevity of 

the structure. According to Mr. Skofronick, Petitioner was far more focused 

on doing what he wanted to do, versus being accountable for producing a 

quality work product. 

19. Mr. Skofronick testified he had grave concerns about Petitioner’s 

performance prior to a Value Engineering (“VE”) workshop where Petitioner 

fell asleep and was a distraction with leaving and making personal phone 

calls. He was told by several employees of Petitioner’s disruptive conduct and 

lack of participation in the workshop. 

20. At hearing, Petitioner offered no evidence to refute the truth of any of 

the events or behavior described above. 

 

Petitioner’s Charge of Discrimination 

 21. In his Petition, Petitioner alleges his dismissal from the Department 

was an act of discrimination based upon his age, race, and disability. 

 22. Petitioner appeared at the final hearing pro se, and so his testimony 

was given in narrative form, with some questions posed by the undersigned. 

When asked to explain “exactly what happened and why it is that you feel 

you have been discriminated against,” Petitioner testified as follows: 

MR. LIU: Yeah. In my case, I think that before I 

was terminated,  about, like, two weeks before I was 

terminated, I went to—they called a VE engineering 

study in a—in a conference room for a week. 

  

So then they—well, I don’t know.  It’s hard to tell 

whether I was sleeping during the meeting or not. 

It’s hard to tell because I had a disability. I was 

taking, like, a lot of medication at the same time, so 

making me very drowsy. 

  

And then I—after the—that engineering study, 

while the roadway manager, who hosted the—the 

meeting then, he told my boss I was sleeping at the 

–the study. 
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So I explained to him I had the disability and I was 

taking lots of medications. An the—so it’s hard to 

tell I was sleeping or not because I tried to be—I 

mean, I made a lot—I asked lots of questions during 

the study, I mean. 

  

Then I didn’t see any pictures showing I’m sleeping. 

So I can tell—because I asked should I report my 

disability to the HR—HR.  They said no.  Then they 

terminated me. 

  

I mean I was the department manager when I was 

working for another consulting firm. Before you 

terminate somebody you should be—have to conduct 

a meeting with the employee you are going to 

terminate. Tell them you need to improve your 

performance in couple weeks or in couple months. 

  

But they—they didn’t conduct such a meet—

meeting. They just terminated me right away. And 

also, I was in this business for 20 plus years. I never 

see a white person was terminated due to the 

disability. 

 

* * * 

 

ADMINISTRATIVE LAW JUDGE WATKINS: 

Okay. All right. You also testified that you believe 

that a white employee would not have been 

terminated under the same circumstances that you 

were. 

 

What is the basis for that belief? 

 

MR. LIU: Well, I’m in this business—well, in US, for 

more than 20 years. I work for, like, a more than, 

like, ten different firms. 

 

Well once I can tell in the—after I was diagnosed 

with brain cancer, I was terminated, like, eight 

times for the ten job I have for the last three, four 

years.  
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23. Petitioner admitted to sleeping in the meeting but testified it was out 

of his control; and he admitted to taking personal phone calls during the 

meeting. He would later attempt to refute this admission, asking to be shown 

proof, or making a general self-serving claim of others making personal calls. 

Petitioner refused to accept any responsibility for causing a disruption during 

the meeting, and attempted to minimize the extent of his involvement. 

24. Petitioner could not identify any similarly situated comparator of any 

other race or age, or anyone with or without a disability, who was permitted 

to sleep in the meeting, or did in fact sleep in the meeting. 

25. Petitioner testified he never asked for an accommodation relating to 

his handicap, nor did he provide documentation of any medical condition 

during his employment with Respondent. He then claimed he told the 

Respondent “verbally” about his disability, but acknowledged he did not 

provide information about his disability during the recruitment and selection 

process.  

26. Petitioner stated that he was fired from a previous job in 2017 the day 

after he told his boss he had brain cancer. According to Petitioner, as a result 

of this experience, he learned not to tell prospective employers he had a 

disability. 

27. Petitioner testified he believed his age was a factor in his termination 

based upon observations from his past employment, not while working for 

Respondent. Petitioner testified he has no evidence, other than his opinion, 

that age was a factor in his termination by Respondent. 

28. Petitioner admitted he has no knowledge whether any of his 

supervisors had issues with his race, age, or disabilities, in general. He 

admitted his claims are merely his opinion or presumption; or are based upon 

his experiences which occurred prior to his employment with Respondent. He 

readily acknowledged that he had no direct evidence of discrimination, nor 

examples of any statement or conduct motivated by, or related to, his age, 

race, or disability. 
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29. In his post-hearing filing (denominated his “Facts Statement”), 

Petitioner focused on his assertion that he was a “very good employee,” and 

has an employment history to support that assertion. Attached to his Facts 

Statement was Petitioner’s resume and list of his publications. There were no 

proposed findings of fact that in any way supported his allegations of 

discrimination.   

 

CONCLUSIONS OF LAW 

30. The Division of Administrative Hearings has jurisdiction over the 

parties to and the subject matter of this proceeding pursuant to sections 

120.569 and 120.57(1).   

31. Petitioner filed a Complaint against Respondent alleging 

discrimination under the FCRA. Section 760.10(1)(a) provides that it is an 

unlawful employment practice for an employer to discharge … any individual 

on the basis of race, color, religion, sex, pregnancy, national origin, age, 

handicap, or marital status.  

32. Petitioner has not demonstrated any direct evidence of 

discrimination.2 Accordingly, discrimination claims under the FCRA are 

subject to the burden-shifting analysis set forth in McDonnell Douglas 

Corporation v. Green, 411 U.S. 792 (1973). Head v. Cornerstone Residential 

Mgmt., Inc., 2010 WL 3781288 at *6 (S.D. Fla. 2010). 

33. Under the three-part McDonnell Douglas burden-shifting analysis, a 

petitioner must first prove a prima facie case of discrimination by a 

preponderance of the evidence. Head, 2010 WL 3781288 at *6. If he can 

sufficiently establish a prima facie case, a rebuttable presumption of 

discrimination arises and the burden shifts to the respondent to articulate 

                                                           
2 Petitioner’s burden may be satisfied with direct evidence of discriminatory intent. See 

Trans World Airlines, Inc. v. Thurston, 469 U.S. 111 (1985)(“[T]he McDonnell Douglas test is 

inapplicable where the plaintiff presents direct evidence of discrimination” inasmuch as 

“[t]he shifting burdens of proof set for in McDonnell Douglas are designed to assure that the 

‘plaintiff [has] his day in court despite the unavailability of direct evidence.’”). 
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some legitimate, nondiscriminatory reason for its action. Id. Finally, if the 

respondent articulates a legitimate, nondiscriminatory reason for its action, 

to avoid summary judgement (in this context, a recommended order), the 

petitioner must then create a genuine issue of material fact as to whether the 

advanced reasons are pretextual. Id. 

34. Petitioner has failed to establish a prima facie case of employment 

discrimination under the FCRA. To establish a prima facie case of 

employment discrimination under the FCRA, Petitioner must establish four 

elements: 1) he is member of a protected group; 2) he was qualified for the 

position held or sought; 3) he suffered an adverse employment action, such as 

termination; and 4) his discharge occurred in circumstances that give rise to 

an inference of discrimination. McDonnell Douglas Corp. v. Green, 411 U.S. 

792 (1973). 

35. In any claim of age discrimination, the burden is upon the claimant to 

first make a prima facie case of discriminatory treatment, by proving: 1) the 

plaintiff is a member of a protected class; 2) the plaintiff is otherwise 

qualified for the positions sought; 3) the plaintiff was dismissed from the 

position; and 4) the position was filled by a worker who was substantially 

younger than the plaintiff. City of Hollywood v. Hogan, 986 So. 2d 634, 641 

(Fla. 4th DCA 2008). 

36. The burden is on Petitioner to prove his allegations of age 

discrimination by showing that similarly-situated individuals of a “different” 

age were treated more favorably than he. Petitioner’s testimony at the final 

hearing offered conjecture, supposition, and personal opinion, not 

substantive, factual evidence. Petitioner also failed to identify any individual 

of a different age, who was similarly situated, including having engaged in 

similar conduct, who was treated more favorably than he, as is required to 

establish a prima facie case, and meet his burden to prove age discrimination. 

37. Petitioner has also failed to provide any evidence to support his claim 

of racial discrimination. Petitioner failed to identify any individual of a 
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different race, who was similarly situated, including having engaged in 

similar conduct, who was treated more favorably than he, as is required to 

establish a prima facie case, and meet his burden to prove racial 

discrimination. 

38. To establish a prima facie case of disability discrimination, Petitioner 

must show that: “(1) he has a disability; (2) he is otherwise qualified for his 

position; and (3) he was subjected to discrimination because of his disability.” 

A qualified employee is one who can perform the essential functions of the 

position with or without reasonable accommodation. Booth v. Houston, 58 

F.Supp.3d 1277, 1294 (M.D. Al. 2014). 

39. A reasonable accommodation may be made to allow an employee to 

perform the essential functions of the job. However, an employer is not 

required to modify its business standards to meet the needs of the employee. 

For example, in this instance, Respondent is not obligated to allow Petitioner 

to sleep during meetings, or not meet deadlines, simply because Petitioner 

believes his behavior is related to his alleged disability. 

40. Again, Petitioner did not proffer any evidence that a similarly situated 

individual was treated more favorably than he. Specifically, he has not 

offered evidence of any similarly situated individual engaged in the same 

conduct, but their actions went without consequence, or they were treated 

more favorably. 

41. Petitioner failed to prove a prima facie case of discrimination on any 

basis. Rather, with respect to all three alleged bases of discrimination, the 

evidence established that Petitioner’s conduct violated Respondent’s 

Disciplinary Standards of Conduct and the disciplinary action was taken 

irrespective of his being a member of a protected class (age or race) or having 

an alleged disability. There was simply no evidence presented that 

Respondent would respond to any other employees, regardless of age, race, or 

disability, differently than it did to Petitioner. Respondent has policies and 

procedures in place which prohibit harassment and discrimination. The 



 

15 

assertion that Petitioner’s dismissal was discrimination based upon his age, 

race, or alleged disability is baseless and unsupported by the evidence. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations issue a 

final order dismissing Petitioner’s Petition for Relief. 

 

DONE AND ENTERED this 8th day of February, 2021, in Tallahassee, Leon 

County, Florida. 

S  

W. DAVID WATKINS 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 8th day of February, 2021. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399-7020 

 

Adrienne Del Soule, Esquire 

Florida Department of Transportation 

Mail Stop 58 

605 Suwannee Street 

Tallahassee, Florida  32399-0458 

Dajin Liu 

Extended Stay America 

Room 136 

1181 North Rohlwing Road 

Itasca, Illinois  60143 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399-7020 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

TINA GARNER, 

 

     Petitioner, 

 

vs. 

 

JR CONWAY ENTERPRISES, LLC, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 20-2448 

 

 

RECOMMENDED ORDER 

An administrative hearing was conducted in this case on November 16, 

2020, via Zoom, before James H. Peterson, III, Administrative Law Judge 

with the Division of Administrative Hearings (DOAH). 

 

APPEARANCES 

For Petitioner:     William Sheslow, Esquire 

                              Whittle & Melton, LLC 

                              11020 Northcliffe Boulevard 

                              Spring Hill, Florida  34608   

   

For Respondent:  Erik DeL’Etoile, Esquire 

                              DeL’Etoile Law Firm P.A. 

                              10150 Highland Manor Drive, Suite 200 

                              Tampa, Florida  33610    
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STATEMENT OF THE ISSUE 

Whether Respondent, JR Conway Enterprises, LLC (Respondent), 

violated the Florida Civil Rights Act of 1992, section 760.10(7), Florida 

Statutes,1 by terminating Petitioner, Tina Garner (Petitioner), in retaliation 

for her reporting sexual harassment. 

 

PRELIMINARY STATEMENT 

Petitioner filed a Charge of Discrimination dated January 11, 2019, with 

the Florida Commission on Human Relations (the Commission or FCHR), 

which was assigned FCHR No. 2019-17800 (Complaint). The Complaint 

alleged that Respondent engaged in sex discrimination and retaliation 

against Petitioner. 

 

After investigating Petitioner’s allegations, the Commission’s executive 

director issued a determination dated April 15, 2020 (Determination), finding 

that Petitioner was “unable to establish a prima facie case of hostile work 

environment sexual harassment” but that “evidence in the file supports 

[Petitioner’s] prima facie case of retaliation.” Despite finding a prima facie 

case of retaliation, the Determination ultimately concluded that “no 

reasonable cause exists to believe that an unlawful practice occurred” 

because Petitioner did not show that Respondent’s reasons for terminating 

Petitioner were “pretextual.” An accompanying Notice of Determination 

notified Petitioner of her right to file a Petition for Relief for an 

administrative proceeding within 35 days of the Notice. On May 19, 2020,  

 

 

                                                           
1 Unless otherwise indicated, all references to the Florida Statutes, Florida Administrative 

Code, and federal laws are to the current versions, which have not substantively changed 

since the time of the alleged discrimination. 
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Petitioner, through counsel, timely filed a Petition for Relief, and on 

May 22, 2020, the Commission forwarded the petition to DOAH for the 

assignment of an administrative law judge to conduct a hearing. 

 

The case was assigned to the undersigned and was scheduled for an 

administrative hearing to begin July 19, 2020. Thereafter, the original date 

for the hearing was twice continued and was ultimately rescheduled for 

November 16, 2020. During the hearing, Petitioner called Morgan Katocs and 

Jake Fryer, as witnesses, and testified on her own behalf. Petitioner offered 

19 exhibits received into evidence as Exhibits P-1 through P-19, without 

objection. Respondent presented the testimony of Jill Franklin, John Labbe, 

Kay Stapleton, and Jeff Conway, but offered no exhibits.    

  

The proceedings were recorded and a transcript was ordered. The parties 

were given 30 days from the filing of the transcript to submit their proposed 

recommended orders. The one-volume Transcript of the hearing was filed 

December 17, 2020. Thereafter, the parties received an extension until 

January 22, 2021, to file their proposed recommended orders. The parties 

filed their respective Proposed Recommended Orders on January 22, 2021, 

both of which have been considered in the preparation of this Recommended 

Order.  

 

FINDINGS OF FACT 

1. Respondent, JR Conway Enterprises, LLC, owns a number of 

businesses. 

2. Jeff Conway is Respondent’s managing member.  

3. Petitioner was hired by Respondent near the end of July 2018, to work 

as a bookkeeper doing payroll and accounts for Respondent’s real estate office 

known as Sunshine State Deals.  
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4. In September 2018, Respondent opened a Smoothie King in the Spring 

Hill, Florida area. 

5. As the date for opening the Smoothie King grew closer, Petitioner took 

on more responsibilities and helped open and operate that store. 

6. Morgan Katocs was hired in September 2018 to work at the Smoothie 

King. Ms. Katocs was 17 years old at the time she was hired.  

7. Ms. Katocs brother, Hunter McGhee, was also hired to work at the 

Smoothie King. 

8. The Smoothie King store opened on September 18, 2018. 

9. Petitioner had no authority to hire employees for Respondent. 

10. Apparently, all hires to work at the Smoothie King were made by 

Brandon Berlinrut, who was a friend of Jeff Conway and recruiter for 

Respondent. 

11. While Petitioner had no hiring authority, during the time she worked 

at the Smoothie King, she supervised Ms. Katocs. 

12. As the Smoothie King was opening, there was work that needed to be 

completed. Respondent hired his friend, Constantine Tremoularis, as an 

independent contractor to install security cameras, work on the point of sale, 

and conduct various work at the location. 

13. Mr. Tremoularis was given access to areas at the Smoothie King store 

where only employees were permitted. 

14. While working at the Smoothie King, Ms. Katocs had physical 

limitations due to a back condition caused by a car accident. 

15. When Ms. Katocs requested assistance in lifting a mop bucket, 

Mr. Tremoularis responded, “I bet men like to say that they broke your back,” 

in a context inferring injury during sex.  

16. Ms. Katocs interpreted the comment as an unwelcome sexual comment 

and was offended and upset. 

17. Ms. Katocs reported the unwanted sexual comment to Ms. Garner 

within an hour after the comment was made. 
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18. Later, while Petitioner was at Respondent’s real estate office, both 

Ms. Katocs and her mother called her on the telephone from the Smoothie 

King office and asked her to set up a meeting with Mr. Conway to discuss the 

unwanted sexual comment. They both expressed a desire for Petitioner to be 

present during the meeting. 

19. Ms. Garner told Mr. Conway of Ms. Katocs and her mother’s desire to 

have a meeting with him to discuss the unwanted sexual comment, and of 

their request that Petitioner be present at the meeting. 

20. Mr. Conway met with Ms. Katocs and Ms. Katocs’s mother on 

October 4, 2018, to discuss the incident. Mr. Conway did not invite Petitioner 

and Petitioner did not attend the meeting. 

21. Although he did not tell Ms. Katocs or her mother, the reason that 

Mr. Conway did not want Petitioner in the meeting is because he had already 

decided to terminate Petitioner’s employment for reasons unrelated to the 

reported unwanted sexual comment from Mr. Tremoularis.  

22. At the meeting, Ms. Katocs, her mother, and Mr. Conway discussed 

the unwanted sexual comment. During the meeting, Mr. Conway agreed to 

make changes and provide sexual harassment training for Respondent’s 

employees. 

23. On October 4, 2018, the day after the meeting between Ms. Katocs, her 

mother, and Mr. Conway, Mr. Tremoularis apologized to Ms. Katocs. 

Although he was allowed to stay at the Smoothie King location from several 

days to over a week to finish the job, Mr. Tremoularis made no further 

unwanted sexual comments to Ms. Katocs. 

24. On Saturday, October 6, 2018, Mr. Conway called Petitioner on the 

telephone and advised her that she was terminated. 

25. Mr. Conway terminated Petitioner because he perceived her as rude, 

argumentative, and combative. Mr. Conway also believed that Petitioner was 

responsible for hiring her daughter, Tina Rowlands, to work at the Smoothie  
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King store even though Petitioner knew that Mr. Conway did not approve of 

the hire. 

26. Mr. Conway’s perceptions of Petitioner’s aberrant behavior were 

consistent with those observations reported by Karen Stapleton in her 

testimony at the final hearing. Karen Stapleton, who worked with 

Mr. Conway’s companies as a consultant and in accounting, worked with and 

helped train Petitioner at Respondent’s real estate office in September 2018. 

Ms. Stapleton also observed Petitioner scream at an employee at 

Respondent’s Smoothie King store. 

27. When Mr. Conway terminated Petitioner, he also terminated 

Petitioner’s daughter, Ms. Rowlands, as well as Petitioner’s daughter’s 

boyfriend, Jake Fryar. Although Mr. Conway approved of Jake Fryar’s hire, 

he decided to terminate Mr. Fryar as well because of his association with 

Petitioner and Petitioner’s daughter. 

28. Respondent’s decision to terminate Petitioner was made because of 

Mr. Conway’s perceptions about Petitioner’s combative behavior and 

Mr. Conway’s belief that Petitioner was responsible for hiring her daughter. 

29. Although in close proximity to the time of Petitioner’s termination on 

October 6, 2018, Mr. Conway had already decided to fire Petitioner prior to 

Petitioner’s report of the unwanted sexual comment made to Ms. Katocs and 

Mr. Conway’s meeting with Ms. Katocs and her mother to discuss the 

incident. 

30. As confirmed by the testimony of a locksmith, who was contacted on 

September 28, 2018, to change locks on Respondent’s offices and the Smoothie 

King store, Respondent’s decision to terminate Petitioner was made in late 

September 2018. Although the locks were not changed until October 6, 2018, 

the timing of the lock change request and Mr. Conway’s credible testimony 

confirm that the decision to terminate Petitioner’s employment was unrelated 

to her report of unwanted sexual comments. 
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31. Following the October 4, 2018, meeting between Ms. Katocs, her 

mother, and Mr. Conway, Morgan Katocs continued her employment at the 

Smoothie King store until she voluntarily left at the end of December 2018.  

32. Ms. Katocs testified that she left Smoothie King because, in her view, 

nothing changed; she felt uncomfortable about remaining employed there, the 

promised sexual harassment training never occurred, and another employee 

was making inappropriate sexual remarks to other female employees. 

Ms. Katocs also did not like a manager that was hired after Petitioner was 

terminated, who, according to Ms. Katocs, was a bully and abusive.  

33. Ms. Katocs further testified that neither she, nor her brother, who was 

also employed at the Smoothie King, received negative repercussions from her 

report of the unwanted sexual comment from Mr. Tremoularis.  

34. Ms. Katocs’s brother remained employed at the Smoothie King until 

voluntarily leaving in April 2019. 

 

CONCLUSIONS OF LAW 

35. The Division of Administrative Hearings has jurisdiction over the 

parties and the subject matter of this proceeding pursuant to sections 

120.569 and 120.57(1), Florida Statutes,  and Florida Administrative Code 

Rule 60Y-4.016(1). 

36. The state of Florida, under the legislative scheme contained in 

sections 760.01 through 760.11, known as the Florida Civil Rights Act of 1992 

(the Act), incorporates and adopts the legal principals and precedents 

established in the federal anti-discrimination laws specifically set forth under 

Title VII of the Civil Rights Act of 1964, as amended. 42 U.S.C. § 2000e, 

et seq.  

37. The Florida law prohibiting unlawful employment practices is found in 

section 760.10. The Act makes it an unlawful employment practice, among 

other things, for an employer: 
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to discriminate against any person because that 

person has opposed any practice which is an 

unlawful employment practice under this section, 

or because that person has made a charge, testified, 

assisted, or participated in any manner in an 

investigation, proceeding, or hearing under this 

section. 

 

§ 760.10(7), Fla. Stat. 

38. Florida courts have held that because the Act is patterned after Title 

VII of the Civil Rights Act of 1964, as amended, federal case law dealing with 

Title VII is applicable. See, e.g., Fla. Dep’t of Cmty. Aff. v. Bryant, 586 So. 2d 

1205, 1209 (Fla. 1st DCA 1991). 

39. As developed in federal cases, a prima facie case of discrimination 

under Title VII may be established by statistical proof of a pattern of 

discrimination, or on the basis of direct evidence which, if believed, would 

prove the existence of discrimination without inference or presumption. 

Usually, however, as in this case, direct evidence is lacking and one seeking 

to prove discrimination must rely on circumstantial evidence of 

discriminatory intent, using the shifting burden of proof pattern established 

in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). See Holifield v. 

Reno, 115 F. 3d 1555, 1562 (11th Cir. 1997).  

40. Under the shifting burden pattern developed in McDonnell Douglas: 

First, [Petitioner] has the burden of proving a 

prima facie case of discrimination by a 

preponderance of the evidence. Second, if 

[Petitioner] sufficiently establishes a prima facie 

case, the burden shifts to [Respondent] to 

“articulate some legitimate, non-discriminatory 

reason” for its action. Third, if [Respondent] 

satisfies this burden, [Petitioner] has the 

opportunity to prove by a preponderance of the 

evidence that the legitimate reasons asserted by 

[Respondent] are in fact mere pretext.  
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U.S. Dep’t of Hous. & Urban Dev. v. Blackwell, 908 F.2d 864, 870 (11th Cir. 

1990)(housing discrimination claim). 

41. Just as under the Act, Title VII makes it unlawful for employers to 

retaliate against employees for opposing unlawful employment practices. 

See 42 U.S.C. § 2000e-3(a). 

42. A plaintiff or petitioner may establish a claim of discrimination based 

on illegal retaliation using either direct or circumstantial evidence. As direct 

evidence of retaliation was not shown, use of the McDonnell Douglas 

analytical framework is appropriate in this case. See Bryant v. Jones, 

575 F.3d 1281, 1307-08 (11th Cir. 2009). “Under [that] framework, a plaintiff 

alleging retaliation must first establish a prima facie case by showing that:  

(1) she engaged in a statutorily protected activity; (2) she suffered an adverse 

employment action; and (3) she established a causal link between the 

protected activity and the adverse action.” Id. 

43.  "Demonstrating a prima facie case is not onerous; it requires only that 

the plaintiff establish facts adequate to permit an inference of 

discrimination." Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997). 

44. In this case, the facts are adequate to support a prima facie case of 

retaliation because: 1) Petitioner’s report of inappropriate sexual comments 

to her employer was statutorily protected activity; 2) Petitioner was 

terminated from her position; and 3) the timing between Petitioner’s report of 

inappropriate remarks and Petitioner’s termination suggests a causal link 

between the two. See e.g., Thomas v. Cooper Lighting, Inc., 506 F.3d 1361, 

1364 (11th Cir. 2001)(“The burden of causation can be met by showing close 

temporal proximity between the statutorily protected activity and the 

adverse employment action.”)   

45. Respondent’s establishment of a prima facie case, however, is 

insufficient, in and of itself, to prevail on her claim. Rather, “[o]nce a plaintiff 

establishes a prima facie case of retaliation, the burden of production shifts to 

the defendant to rebut the presumption by articulating a legitimate non-
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discriminatory reason for the adverse employment action.” Bryant, 575 F.3d 

at 1308; see also Tipton v. Canadian Imperial Bank of Commerce, 872 F.2d 

1491, 1495 (11th Cir. 1989)(noting that an “employer’s burden of rebuttal is 

‘extremely light’”).  

46. If the employer carries its burden by articulating a legitimate non-

discriminatory reason, “[t]he burden then shifts to the plaintiff to prove by a 

preponderance of the evidence that the ‘legitimate’ reason is merely pretext 

for prohibited, retaliatory conduct.” Sierminski v. Transouth Fin. Corp., 

216 F.3d 945, 950 (11th Cir. 2000).  

47. To establish pretext, a plaintiff must “present concrete evidence in the 

form of specific facts” showing that the defendant’s proffered reason was 

pretextual. Bryant, 575 F.3d at 1308; see also Vessels v. Atlanta Indep. Sch. 

Sys., 408 F.3d 763, 771 (11th Cir. 2005)(quoting Cooper v. S. Co., 390 F.3d 

695, 725 (11th Cir. 2004))(A plaintiff’s evidence of pretext “must reveal ‘such 

weaknesses, implausibilities, inconsistencies, incoherencies, or contradictions 

in the employer’s proffered legitimate reasons for its actions that a 

reasonable factfinder could find them unworthy of credence.’”). “If the 

proffered reason is one that might motivate a reasonable employer, a plaintiff 

cannot recast the reason but must meet it head on and rebut it. [citation 

omitted]. Quarreling with that reason is not sufficient.” Wilson v. B/E 

Aerospace, Inc., 376 F.3d 1079, 1088 (11th Cir. 2004). Conclusory allegations 

and assertions are insufficient. See Bryant, 575 F.3d at 1308.  

48. In addition, a claim under Title VII or the Act requires proof that the 

employer’s desire to retaliate was the “but-for” cause of the challenged 

employment action. Univ. of Texas Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 360 

(2013). 

49. In this case, while the evidence was sufficient to establish a prima 

facie case of retaliation, Respondent presented credible evidence that it had 

legitimate business reasons for terminating Petitioner’s employment which 

were in the process of being implemented prior to the time that Petitioner 
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reported the inappropriate sexual comment to Respondent. And, Petitioner 

failed to demonstrate that Respondent’s reasons for her termination were 

pretextual. 

50. Further, under the “but-for” causation standard, “Title VII retaliation 

claims must be proved according to traditional principles of but-for causation 

. . . .  This requires proof that the unlawful retaliation would not have 

occurred in the absence of the alleged wrongful action or actions of the 

employer.” Nassar, 570 U.S. at 360. In failing to do so, and in otherwise 

failing to demonstrate that Respondent’s adverse actions against her 

employment were pretextual, Petitioner failed to demonstrate by a 

preponderance of the evidence that Respondent engaged in unlawful 

retaliation when it terminated her employment.  

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order dismissing Petitioner's Complaint of Discrimination and Petition 

for Relief consistent with the terms of this Recommended Order. 

DONE AND ENTERED this 9th day of February, 2021, in Tallahassee, Leon 

County, Florida. 

S 
James H. Peterson, III 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 9th day of February, 2021. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

BERNARD MAYBIN, 

 

     Petitioner, 

 

vs. 

 

COMMERCIAL CONCRETE SYSTEM, LLC 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 20-4880 

 

 

RECOMMENDED ORDER 

Administrative Law Judge John D. C. Newton, II, of the Division of 

Administrative Hearings (Division), conducted the final hearing in this case 

on January 28, 2021, by Zoom video conference. 

 

APPEARANCES 

For Petitioner:   Bernard Maybin, pro se 

                                 290 Lowell Avenue 

                                 North Fort Myers, Florida  33917 

 

For Respondent:  Peter Shoup 

                                 Commercial Concrete Systems, LLC 

                                 6220 Taylor Road, Suite 101 

                                 Naples, Florida  34109 

 

 

STATEMENT OF THE ISSUE 

Did Respondent, Commercial Concrete Systems, LLC (Commercial 

Concrete), discriminate against Petitioner, Bernard Maybin, because of his 

race or color? 
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PRELIMINARY STATEMENT 

On October 23, 2019, Mr. Maybin filed an Employment Complaint of 

Discrimination with the Florida Commission on Human Relations 

(Commission). The Complaint alleged that Commercial Concrete paid 

Mr. Maybin less and denied him paid vacation time on account of his race or 

color. The Commission investigated the Complaint and determined that there 

was no reasonable cause to believe that Commercial Concrete had 

discriminated against Mr. Maybin unlawfully. Mr. Maybin filed a Petition for 

Relief reiterating his claim that Commercial Concrete discriminated against 

him because of his race or color. The Petition also alleged that Commercial 

Concrete retaliated against Mr. Maybin, by discharging him, for complaining 

of discrimination.1 The Commission transmitted the matter to the Division to 

conduct a final hearing on Mr. Maybin's claims. 

 

 The undersigned issued an Initial Order directing the parties to provide 

suggested dates for the hearing, an estimate of the hearing length, and other 

information. Neither party responded. The undersigned set the hearing to 

begin January 18, 2021, and later issued an Amended Notice of Hearing 

setting the hearing for January 28, 2021. The Amended Notice of Hearing 

required the parties to file and serve copies of all proposed exhibits no later 

than January 21, 2021, seven days before the hearing. Mr. Maybin timely 

filed his proposed exhibits. Commercial Concrete did not. An Order of Pre-

hearing Instructions required the parties to exchange witness lists and copies 

of intended exhibits no later than January 21, 2021. Neither party complied 

with this requirement.  

 

                                                           
1 The retaliation claim is not part of this matter because it was not contained in the 

Complaint. If it were, the record does not support the claim because Commercial Concrete 

was not aware of Mr. Maybin's complaints when it discharged him. Therefore, the complaints 

could not have been the cause for his discharge. See Murphy v. City of Aventura, 616 F. Supp. 

2d 1267, 1279 (S.D. Fla. 2009); Webb v. R&B Holding Co., 992 F. Supp. 1382, 1389 (S.D. Fla. 

1998). 
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The undersigned also issued a Notice of Telephonic Pre-hearing 

Conference for January 19, 2021. The undersigned conducted the pre-hearing 

conference as scheduled. Mr. Maybin participated in the conference. 

Commercial Concrete did not. During the conference the undersigned 

reviewed the nature of this legal proceeding and the requirements for it. The 

review included directing Mr. Maybin to the "Representing Yourself" link on 

the Division website and advising him that the decision resulting from the 

hearing would rely only on evidence presented at the hearing. The review 

included an explanation that a petitioner has the burden of proving his claim 

by a preponderance of the evidence and that documents or other material 

submitted to the Commission were not part of the evidence, unless they were 

offered as exhibits and admitted. 

 

The undersigned conducted the hearing as scheduled. Mr. Maybin 

testified on his own behalf. Mr. Maybin's Exhibits D, F, G, and H were 

admitted into evidence. No other exhibits were offered by either party. Peter 

Shoup testified on behalf of Commercial Concrete. 

 

FINDINGS OF FACT 

1. Mr. Maybin was an employee of Commercial Concrete in 2019. 

Mr. Maybin is a dark-skinned African-American. In 2019, Commercial 

Concrete reprimanded Mr. Maybin for tardiness and absenteeism on 

January 18, April 15, and August 16, 2019. On November 8, 2019, 

Commercial Concrete terminated Mr. Maybin for being absent all of the 

preceding 30 days. This was consistent with its policy of terminating 

employees who were absent for thirty days without communicating with the 

company.  

2. During at least some of the days that he was absent, Mr. Maybin was 

recovering from an automobile accident. He advised Commercial Concrete of 

the accident. But he did not advise it which days he would be unable to work 
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due to the accident or request leave. He also did not communicate with 

Commercial Concrete during the period of absenteeism, beyond advising it of 

the accident when it first occurred. 

3. There is no evidence that any non-African-Americans or light-skinned 

employees with attendance failings similar to Mr. Maybin's were treated 

differently than him. 

4. There is no evidence of statements by any manager or other employee of 

Commercial Concrete alluding to Mr. Maybin's race or color. 

5. There is no evidence that non-African-American or light-skinned 

employees were paid more than Mr. Maybin or received vacation pay that he 

did not, although his petition makes that allegation. 

6. When Commercial Concrete discharged Mr. Maybin, it was not aware 

that he had filed a complaint of discrimination with the Commission. 

 

CONCLUSIONS OF LAW 

7. Sections 760.11(7), 120.569, and 120.57, Florida Statutes (2020), confer 

jurisdiction of this matter on the Division. 

8. Section 760.10(1)(a), Florida Statutes (2019), makes it unlawful to 

discriminate against someone in employment because of the individual's race 

or color. 

9. Mr. Maybin brought this charge of discrimination. Consequently, he 

must prove his claim that Commercial Concrete discriminated against him by 

a preponderance of the evidence. See Dep't of Transp. v. J.W.C. Co., 396 So. 

2d 778 (Fla. 1st DCA 1981). A preponderance of the evidence is evidence 

which more likely than not tends to prove something. Gross v. Lyons, 763 So. 

2d 276, 279, n. 1 (Fla. 2000). 

10. Mr. Maybin may prove the alleged discrimination by direct or 

circumstantial evidence. Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 

17 (Fla. 3d DCA 2009). 

11. Direct evidence proves the complained of discrimination without need 
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for interpretation, presumption, or inference. It includes facts such as 

derogatory statements about an employee explicitly referring to race or 

specific invocations of racial stereotypes as a basis for an employment 

decision. If the evidence suggests, but does not prove discriminatory intent, it 

is circumstantial, not direct. Wilson v. B/E Aerospace, Inc., 376 F.3d 1079 

(11th Cir. 2004).2 There is no direct evidence of discrimination against 

Mr. Maybin in the record. 

12. An employee or former employee may also prove discrimination using 

a "disparate treatment" theory. Here that requires proof that Mr. Maybin 

belongs to a protected class, that he was qualified to remain employed, and 

that, despite his qualifications, he was terminated while similarly situated 

employees were not. See Fla. Dep't. of Cmty. Aff. v. Bryant, 586 So. 2d 1205, 

1209 (Fla. 1st DCA 1991)(applying the reasoning of McDonnell Douglas Corp. 

v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L.Ed.2d 668 (1973), in interpreting 

chapter 760). Mr. Maybin's month of unexcused absences made him 

unqualified for employment at Commercial Concrete. There is no evidence 

that non-African-American or light-skinned employees of Commercial 

Concrete with attendance issues like Mr. Maybin's remained employed. 

Consequently, the evidence does not support finding discrimination based on 

a "disparate impact" theory.  

13. Mr. Maybin failed to prove the unlawful discrimination that he 

alleged. 

 

RECOMMENDATION 

Based on the preceding Findings of Fact and Conclusions of Law, it is 

recommended that the Florida Commission on Human Relations enter a final 

order dismissing the Petition for Relief of Petitioner Bernard Maybin. 

                                                           
2 Federal case law dealing with Title VII applies when interpreting chapter 760. School Bd. 

of Leon Cty. v. Hargis, 400 So. 2d 103, 108 n. 2 (Fla. 1st DCA 1981). 
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DONE AND ENTERED this 9th day of February, 2021, in Tallahassee, Leon 

County, Florida. 

S  

JOHN D. C. NEWTON, II 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 9th day February, 2021. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

 

Peter Shoup 

Commercial Concrete Systems, LLC 

6220 Taylor Road, Suite 101 

Naples, Florida  34109 

Bernard Maybin 

290 Lowell Avenue 

North Fort Myers, Florida  33917 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

JERUSCHA M. TOUSSAINT, 

 

     Petitioner, 

 

vs. 

 

WALMART, 

 

     Respondent. 

                                                                  / 

 

 

 

 

Case No. 20-3439 

 

 

RECOMMENDED ORDER 

Administrative Law Judge (''ALJ'') Brittany O. Finkbeiner conducted the 

final hearing in this case for the Division of Administrative Hearings 

(''DOAH'') on November 13, 2020, by Zoom conference.  

 

APPEARANCES 

For Petitioner: Jeruscha Toussaint, pro se 

                           5835 Northwest Lomb Court 

                           Port St. Lucie, Florida  34986 

  

For Respondent:  Nancy A. Johnson, Esquire 

                            Littler Mendelson, P.C. 

                           111 North Orange Avenue, Suite 1750 

                            Orlando, Florida  32801 

 

STATEMENT OF THE ISSUES 

The issues in this case are whether Respondent committed the unlawful 

employment practice alleged in the Employment Complaint of Discrimination 

filed with the Florida Commission on Human Relations (''FCHR''), and, if so, 

what relief should be granted. 
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PRELIMINARY STATEMENT 

Petitioner, Jeruscha M. Toussaint (''Petitioner''), filed an Employment 

Complaint of Discrimination (''Complaint'') with FCHR, on February 17, 

2020. The Complaint alleged that Petitioner was discriminated against and 

retaliated against by her former employer, Walmart (''Respondent''), in that 

she was subject to ''disparate treatment, retaliation, different terms and 

conditions of her employment'' because of her race and sex. Petitioner further 

alleged that she was paid less than a white male with less experience, and 

that she was ''terminated for her inquiring about her pay on 10/26/2019.'' 

After investigating the allegations raised in Petitioner’s Complaint, on 

June 24, 2020, FCHR rendered a ''Determination: No Reasonable Cause,'' 

finding that there was no reasonable cause to support her claims that she 

was discriminated against because of her race or sex, or that she was 

retaliated against for engaging in activity protected by the Florida Civil 

Rights Act. 

 

Petitioner elected to pursue administrative remedies, timely filing her 

Petition for Relief (''Petition'') with FCHR. On July 31, 2020, FCHR received 

a copy of the Petition, which alleged that: 1) Respondent violated the Equal 

Pay Act; 2) Petitioner was discriminated against because of her race during a 

meeting with the store manager and HR; 3) Petitioner was fired for also 

being a whistleblower and retaliation; 4) Petitioner was treated differently 

for her race and age; and 5) Petitioner was discriminated against due to a 

handicap when she did not get breaks when needed. 

 

Respondent filed a Partial Motion to Dismiss Claims of Age 

Discrimination and Handicap Discrimination (''Motion'') on November 11, 

2020. Additionally, the Motion urged the dismissal of Petitioner’s allegations 

that Respondent violated the Equal Pay Act and the Florida Whistleblower 

Act on the basis that these allegations are not within the jurisdiction of 
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FCHR, or the undersigned. During the final hearing, the undersigned 

granted the Motion because these claims were not raised in Petitioner’s 

initial Complaint and therefore were not investigated by FCHR, rendering 

them outside the jurisdiction of the undersigned’s statutory authority. 

 

At the final hearing, Petitioner testified on her own behalf, and did not 

call any other witnesses. Respondent offered the testimony of People Lead 

Hollie Durocher (''Ms. Durocher'') and offered Exhibits 1 through 4 and 6 

through 12, which were all admitted into evidence. 

 

The one-volume Transcript was filed with DOAH on December 7, 2020. 

Both parties filed proposed recommended orders, which were considered in 

the drafting of this Recommended Order.  

 

Unless otherwise indicated, references to the Florida Statutes are to the 

2019 version. 

FINDINGS OF FACT 

1. Petitioner is an African-American female.  

2. Petitioner began working for Respondent as a part-time Self-Checkout 

Host on February 1, 2017. Upon hiring, her initial rate of pay was $9.00 per 

hour.  

3. After three months of employment, Petitioner’s pay was increased to 

$10.00 per hour in May of 2017. Subsequently, Petitioner received pay 

increases raising her hourly rate to $11.00, and then $11.50. 

4. In April of 2018, Petitioner was promoted to the full-time position of 

Customer Service Manager (''CSM''). Along with the promotion, Petitioner 

also received a raise, bringing her rate of pay to $13.65 per hour.  

5. In April of 2019, Respondent gave Petitioner another raise, resulting in 

hourly pay of $13.90.  
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6. Respondent maintained a Statement of Ethics, of which Petitioner was 

aware. The Statement of Ethics explained that Respondent’s overall 

operations were guided by four core Beliefs, which were: Respect for the 

Individual; Service to our Customers; Striving for Excellence; and Act with 

Integrity.  

7. Based on what she heard from her coworkers, Petitioner believed that 

she was entitled to a market-adjustment pay increase in April of 2019. She 

sought information about the pay increase from her store manager and 

others.  

8. Petitioner reported her belief that she was entitled to a pay increase, 

which she had not received, to Respondent’s Associate Relations Department 

(''Department''). After what was described as a thorough review of 

Petitioner’s concerns, the Department closed the matter.  

9. Petitioner testified that a white male named Chance was making more 

money than she, based on conversations between Petitioner and Chance. 

10. Chance worked as a Money Manager Associate, a position that 

Petitioner never held during her employment with Respondent.  

11. Ms. Durocher testified that Chance was not paid more than Petitioner.  

12. In 2019, there were ten individuals who held the position of CSM at 

the store where Petitioner worked. In addition to Petitioner, those who 

worked in CSM positions included multiple African-American females and 

one African-American male.  

13. Petitioner did not present any evidence to suggest or establish that 

any male, or non-African-American, employee was paid more than she was 

for performing similar work.  

14. On October 26, 2019, Petitioner discussed the problem she perceived 

with her rate of pay with Ms. Durocher. During their conversation, Petitioner 

raised her voice and the interaction escalated to the point that another 

employee went to enlist the assistance of the Store Manager. When the Store 
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Manager arrived, he joined the conversation with Petitioner and 

Ms. Durocher.  

15. Ms. Durocher expressed to Petitioner that she believed that Petitioner 

was being paid commensurate with her skills and duties; and that her rate of 

pay had been investigated and was determined to be appropriate.  

16. Throughout the conversation, Ms. Durocher perceived Respondent’s 

conduct to be disrespectful. Ms. Durocher and the Store Manager repeatedly 

encouraged Petitioner to calm down, but their attempts were unsuccessful. 

On the same day, Petitioner’s employment was terminated by Respondent for 

violating the core Belief of Respect for the Individual.  

 

CONCLUSIONS OF LAW 

17. DOAH has personal and subject matter jurisdiction in this proceeding 

pursuant to sections 120.569 and 120.57(1), Florida Statutes. 

 

Petitioner’s Claim of Discrimination Based on Race and Sex 

 

18. The Florida Civil Rights Act of 1992 (''FCRA''), chapter 760, Florida 

Statutes, prohibits discrimination in the workplace. Among other things, the 

FCRA makes it unlawful for an employer: 

To discharge or to fail or refuse to hire any 

individual, or otherwise to discriminate against any 

individual with respect to compensation, terms, 

conditions, or privileges of employment, because of 

such individual’s race, color, religion, sex, 

pregnancy, national origin, age, handicap, or 

marital status. 

 

§ 760.10(1)(a), Fla. Stat. 

19. The FCRA, as amended, is patterned after Title VII of the Civil Rights 

Act of 1964 and 1991 (''Title VII''). Thus, federal decisional authority 

interpreting Title VII is applicable to cases arising under FCRA. Johnson v. 
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Great Expressions Dental Ctrs. of Fla., P.A., 132 So. 3d 1174, 1176 (Fla. 3d 

DCA 2014). 

20. The burden of proof in this proceeding is on Petitioner. See Dep’t of 

Banking & Fin., Div. of Sec. & Investor Prot. v. Osborne Stern & Co., 670 So. 

2d 932 (Fla. 1996). To prove a violation of FCRA, Petitioner must establish a 

prima facie case of discrimination by a preponderance of the evidence. See 

Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 22 (Fla. 3d DCA 

2009). A preponderance of the evidence is defined as ''the greater weight of 

the evidence,'' or evidence that ''more likely than not'' tends to prove a certain 

proposition. S. Fla. Water Mgmt. Dist. v. RLI Live Oak, LLC, 139 So. 3d 869, 

872 (Fla. 2014). 

21. A plaintiff can establish a prima facie case for discrimination either by 

direct or circumstantial evidence. Direct evidence requires actual proof that 

the employer acted with a discriminatory motive when making the 

employment decision in question. Scholz v. RDV Sports, Inc., 710 So. 2d 618, 

624 (Fla. 5th DCA 1998). Circumstantial evidence, on the other hand, 

requires a petitioner to satisfy the four-prong test established in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792 (1973). Here, Petitioner’s claim is based 

entirely on circumstantial evidence. 

22. Based on the United States Supreme Court’s analysis in McDonnell 

Douglas, in order to establish a prima facie case based on circumstantial 

evidence, Petitioner must show that she: 

1)   belongs to a protected class; 

2)   was qualified to do the job; 

3)   was subjected to an adverse employment action; and 

4) the employer treated similarly situated employees 

outside the class more favorably. 

Id. at 802-03. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998078150&pubNum=735&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&fi=co_pp_sp_735_624&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_624
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998078150&pubNum=735&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&fi=co_pp_sp_735_624&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_624
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126392&pubNum=708&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126392&pubNum=708&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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23. If Petitioner were to satisfy all four prongs of the McDonnell 

Douglas framework, then the burden would shift to Respondent to produce 

evidence of a legitimate, non-discriminatory reason for his termination. Id. 

24. Petitioner satisfied the first prong by establishing that she is part of a 

protected class within the meaning of FCRA, which prohibits discrimination, 

in pertinent part, based on ''sex'' and ''race.'' Petitioner established that she is 

an African-American female.  

25. The parties do not dispute that Petitioner meets the criteria for the 

second prong in that she was qualified to do the job of a CSM, for which she 

was employed by Respondent. 

26. Petitioner also satisfied the third prong, as her termination from 

employment by Respondent is clearly an adverse employment action, which 

constitutes ''a significant change in employment status, such as discharge...'' 

Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 744 (1998).  

27. Petitioner’s claim fails as to the fourth prong, which requires a 

showing that Respondent treated similarly situated employees outside the 

class more favorably. The fourth prong requires an analysis of comparators to 

illustrate the employer’s disparate treatment of employees. Comparators 

must be ''similarly situated in all material respects.'' Lewis v. City of Union 

City, Ga., 918 F.3d 1213, 1218 (11th Cir. 2019). The comparator that 

Petitioner presented, a white male, did not hold the same position as 

Petitioner, and therefore, he was not similarly situated in all material 

respects.  

28. Failure to establish a prima facie case of discrimination ends the 

inquiry. Kidd v. Mando Am. Corp., 731 F.3d 1196, 1202 (11th Cir. 2013). 

Petitioner has not made a prima facie case showing, by a preponderance of 

the evidence, that Respondent discriminated against her based on her race or 

sex.  

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126392&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126392&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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Petitioner’s Claim of Retaliation 

 

29. Section 760.10(7), provides: 

It is an unlawful employment practice for an 

employer, an employment agency, a joint labor-

management committee, or a labor organization to 

discriminate against any person because that 

person has opposed any practice which is an 

unlawful employment practice under this section, 

or because that person has made a charge, testified, 

assisted, or participated in any manner in an 

investigation, proceeding, or hearing under this 

section. 

 

30. An employee can establish that she suffered retaliation under FCRA 

by proving: (1) she engaged in an activity protected by FCRA; (2) she suffered 

an adverse employment action; and (3) there was a causal connection 

between the protected activity and the adverse employment action. 

Pennington v. City of Huntsville, 261 F.3d 1262, 1266 (11th Cir. 2001) (citing 

Olmstead v. Taco Bell Corp., 141 F.3d 1457, 1460 (11th Cir.1998)). In the 

present case, Petitioner failed to show a causal connection between any 

purported protected activity and Respondent’s adverse employment action 

against her. The evidence established that, although Petitioner complained to 

Respondent about her pay, her termination was not motivated by such 

complaints. Rather, her termination was based on Respondent’s reasonable 

determination that Petitioner’s conduct violated Respondent’s core Belief of 

Respect for the Individual. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that FCHR enter a final order dismissing the Petition for 

Relief. 

 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998115522&pubNum=0000506&originatingDoc=If866bcda79be11d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_1460&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1460


 

9 

DONE AND ENTERED this 12th day of February, 2021, in Tallahassee, Leon 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

CHARLES AND ANDREA ABRAHAM, 

 

     Petitioners, 

 

vs. 

 

SANDY COVE 3 ASSOCIATION, INC., ET. 

AL., 

 

     Respondents. 

                                                                  / 

 

 

 

 

Case No. 20-3800 

 

 

RECOMMENDED ORDER 

The final hearing in this matter was conducted before J. Bruce Culpepper, 

Administrative Law Judge of the Division of Administrative Hearings, 

pursuant to sections 120.569 and 120.57(1), Florida Statutes (2020),1 on 

January 19, 2021, by Zoom video conference, from Tallahassee, Florida. 

 

APPEARANCES 

For Petitioner: Robert Braland, Qualified Representative 

                               4413 Claybrooke Drive 

                                Lothian, Maryland  20711 

 

For Respondent: Paul Edward Olah, Esquire 

                                 Law Offices of Wells Olah, P.A.  

                                 1800 Second Street, Suite 808 

                                 Sarasota, Florida  34236 

 

STATEMENT OF THE ISSUE 

Whether Petitioners, Charles and Andrea Abraham, were subject to a 

discriminatory housing practice by Respondent, Sandy Cove 3 Association, 

Inc., based on their national origin, in violation of Florida's Fair Housing Act. 

                                                           
1 All statutory references are to Florida Statutes (2020), unless otherwise noted. 
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PRELIMINARY STATEMENT 

On November 12, 2019, Petitioners filed a Housing Discrimination 

Complaint with the Florida Commission on Human Relations (the 

"Commission") alleging that Respondent, Sandy Cove 3 Association, Inc. (the 

"Association"), violated the Florida Fair Housing Act ("FHA") by 

discriminating against them, based on their national origin (Hungarian). 

 

On August 11, 2020, the Commission issued a Notice of Determination 

notifying Petitioners that reasonable cause did not exist to believe that the 

Association committed a discriminatory housing practice.  

 

On August 17, 2020, Petitioners filed a Petition for Relief with the 

Commission alleging a discriminatory housing practice. The Commission 

transmitted the Petition to the Division of Administrative Hearings to 

conduct a chapter 120 evidentiary hearing. 

 

The final hearing was held on January 19, 2021. At the final hearing, 

Charles Abraham testified on behalf of Petitioners. Petitioners also offered 

the testimony of Robert DeForge. Petitioners' Exhibits 2, 8, 10, 13, and 27 

through 30 were admitted into evidence. The Association offered the 

testimony of John Meuschke. Association Exhibits 1, 2, 5, 10, and 21 were 

admitted into evidence.  

 

A court reporter recorded the final hearing. Neither party requested a 

transcript. At the close of the hearing, the parties were advised of a ten-day 

timeframe following the hearing to file post-hearing submittals. Both parties 

timely filed post-hearing submittals, which were duly considered in preparing 

this Recommended Order. 
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FINDINGS OF FACT 

1. Sandy Cove 3 ("Sandy Cove") is a small development of condominiums 

located in Sarasota, Florida. Sandy Cove was built in 1973 and consists of 16 

units. Sandy Cove is governed and operated by the Association.   

2. Petitioners own a two-bedroom condominium in Sandy Cove. 

Petitioners purchased their unit (#220) in 2009. They primarily use their 

condominium as rental property. At the final hearing, Petitioner Charles 

Abraham testified that he and his wife, Andrea, reside primarily in Maryland 

and Hungary. 

3. The focus of this dispute centers on a corkscrew of copper water pipes 

that runs from the top of the water heater in Petitioners' condominium into 

the primary water pipes within the unit's walls. This matter specifically 

concerns who should pay to replace these pipes. Each party believes that the 

other side should bear the costs. In their initial housing discrimination 

complaint filed with the Commission, Petitioners attribute the Association's 

refusal to replace the copper pipes in their condominium to discrimination 

based on their national origin (Hungarian).  

4. At the final hearing, Mr. Abraham testified that, sometime in 2016, 

Petitioners noticed that the water pipes connected to their water heater were 

beginning to show ominous signs of age and wear. The bends and joints of 

several pipe sections had turned green and were developing a buildup of 

corrosion. Petitioners felt that the pipes were a "disaster" waiting to happen. 

5. Mr. Abraham stated that initially he attempted to repair the pipes 

himself by applying glue to several connections. However, because he noticed 

a small amount of water leakage "from time to time," he believed that the 

pipes were in real danger of cracking or popping open. 

6. In 2018, Petitioners turned to the Association for assistance in fixing 

the potential plumbing problem. On November 28, 2018, Petitioners wrote 

the Association requesting it to repair their pipes. Thereafter, according to 
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Mr. Abraham, the parties exchanged "around 100 emails" discussing how the 

pipes should be fixed, and who should pay for the repairs. 

7. Eventually, in the summer of 2019, Sandy Cove management contacted 

Daniel's Plumbing Service to inspect Petitioners' plumbing situation. On 

July 29, 2019, a plumber from Daniel's Plumbing Service examined 

Petitioners' water heater and the pipes attached to it. Following his 

inspection, the plumber wrote on the service invoice: 

Arrived and found corrosion on copper adapters to 

water heater. Water heater is 30 gallon electric 

that is 19 years old. Water heater should be 

replaced. Relief valve is 1/2" which should be 

changed to 3/4". Gate valve to water heater is no 

good and also needs to be replaced. No leaks at this 

time. 

 

The plumber then added: 

 

Notes-Dylan from management said to pick up-no 

further work is to be done at this time. He said 

work that is to be done is homeowners 

responsibility. 

 

8. Mr. Abraham testified that, after the plumbing inspection, the 

Association informed him that the pipes located inside his condominium were 

his responsibility as the unit owner, not the Association's responsibility. 

Mr. Abraham declared that the Association has refused to pay to replace the 

copper pipes in his unit.  

9. Mr. Abraham claimed that the Association's response was contrary to 

what he had seen and heard regarding the water pipes in other units. He 

insisted that the Association has paid to replace pipes for other condominium 

owners within Sandy Cove. Mr. Abraham specifically believed that in 2016, 

the Association repaired or replaced pipes with similar issues in units 115, 

116, 117, 215, and 216.  

10. To support his position, Mr. Abraham relayed that, in 2017, the 

Association collected a special assessment from every unit owner specifically 
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to cover the plumbing issues at Sandy Cove. Mr. Abraham recounted that he 

personally paid the Association $2,100. Consequently, Petitioners were quite 

frustrated that, after paying the Association several thousand dollars 

specifically for Sandy Cove plumbing problems, the Association refused his 

request for assistance to fix his own copper pipes.     

11. Seeking to confirm the necessary repairs, Petitioners hired two 

additional plumbers to inspect the water pipes in their unit. A plumber from 

Michael Douglas Plumbers visited Petitioners' condominium on September 9, 

2020, and documented the following: 

Proposal to replace copper piping in water heater 

closet (very corroded and recommend replacing) 

 

*  *  * 

 

All piping from wall to water heater to be in PEX 

with new ballvalves 

 

Water heater is 20 yrs old 30 gal low (30 amp 

breaker) recommended replacement. 

 

*  *  * 

 

Replacement will cost … $1511.76 … this price 

includes replacing pipes as well.  

 

12. Petitioners also introduced the testimony of Robert DeForge, the 

current Operations Manager for Daniels Plumbing Service. Mr. DeForge was 

not the plumber who inspected Petitioners' water heater in July 2019. 

However, as a Master Plumber with over 30 years of plumbing experience, he 

credibly expounded on the description written on the July 29, 2019, invoice.  

13. Mr. DeForge explained that copper pipes are no longer favored within 

the plumbing industry. Instead, the current industry standard is to use PVC 

pipes (polyvinyl chloride – a synthetic plastic) for cold water pipes and CPVC 

pipes for hot water (CPVC is designed to handle a hotter temperature range).  
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14. Regarding the status of Petitioners' pipes, Mr. DeForge confirmed that 

copper pipes can corrode over time. Following his review of a photograph of 

Petitioners' copper pipes and water heater, Mr. DeForge opined that the 

corrosion about which Petitioners complain did not result from a water leak, 

but is due to electrolysis from metal on metal contact (galvanized pipe to 

copper pipe). Mr. DeForge further remarked that corrosion can lead to water 

leaks, which will require the pipes to be replaced. At that point, if Petitioners 

are experiencing leaking pipes, Mr. DeForge would recommend that the 

current copper pipes be replaced with PVC/CPVC pipes. 

15. Mr. DeForge also commented that a pipe replacement job would likely 

increase the size of the pipes connected to the water heater. The 1/2" copper 

pipes currently attached to Petitioners' water heater would be replaced with 

3/4" PVC/CPVC pipes. Mr. DeForge added that the pipes could be replaced 

without having to displace Petitioners' current water heater. The procedure 

would require an adapter to connect the 3/4" PVC pipe to the 1/2" relief valve 

affixed atop the existing water heater.  

16. Addressing the cost of the plumbing services to rectify the problem, 

Mr. DeForge testified that simply replacing the pipes above the water heater 

will cost about $150. To replace everything (new pipes and new water 

heater), the plumbing services would cost approximately $1,000 to $1,200. 

17. Mr. Abraham expressed that Petitioners' ultimate goal is to have the 

Association pay to replaced the copper pipes in his unit. Regarding the water 

heater, Mr. Abraham stated that he understands that the old water heater is 

his responsibility as the unit owner. Therefore, Petitioners are prepared to 

bear that expense. That being said, Mr. Abraham asserts that the water 

heater is functioning perfectly fine at present. Therefore, the only problem 

that needs to be remedied at this moment is the condition of the aging copper 

pipes. In doing so, however, Mr. Abraham added that the current plumbing 

situation is complicated by the fact that, to install new PVC/CPVC pipes, the 

relief valve connecting the water heater to the (new) pipes should be replaced. 
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And, if the relief valve must be replaced, then Mr. Abraham asserts that the 

water heater should be replaced, as well. Mr. Abraham estimates that the 

entire service job will cost between $1,500 and $2,000.   

18. John Meuschke testified on behalf of the Association. Mr. Meuschke 

currently serves as president of the Association's board of directors, a position 

he has held for over 11 years. He also owns a unit in Sandy Cove. 

19. Mr. Meuschke stated that, generally, the Association assumes all 

financial responsibility for maintaining and repairing the "common elements" 

within Sandy Cove. Mr. Meuschke explained that the "common elements" 

consist of everything outside the individual condominium units. Conversely, 

the individual owners are responsible for the maintenance and repair costs 

for issues occurring inside their units' walls. 

20. Regarding Petitioners' specific complaint, Mr. Meuschke recounted 

that the Association received Petitioners' 2018 correspondence regarding a 

water leak in their unit. Mr. Meuschke advised, however, that the 

Association declined to pay for the requested repairs because the copper pipes 

which Petitioners sought to replace were located inside Petitioners' unit, 

directly above the water heater to be precise. Accordingly, Mr. Meuschke 

contended that Petitioners were responsible for any costs associated with the 

pipes' repair or replacement.  

21. Conversely, Mr. Meuschke stated that if the water pipes were leaking 

inside the walls that divide the separate units, the Association would have 

assumed financial responsibility for any plumbing costs. Because the 

inspection by Daniels Plumbing Service revealed, "no leaks at this time," 

however, Mr. Meuschke asserted that nothing indicated that the Association 

should pay for any repairs involving Petitioners' copper pipes. Further, 

replacing a unit's water heater is the sole responsibility of each condominium 

owner, because it too is located within the confines of an individual unit at 

Sandy Cove.   
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22. To support the Association's position, Mr. Meuschke referenced the 

Declaration of Condominium of Sandy Cove 3 (the "Declaration"). In 

determining who is financially responsible for repairs, Mr. Meuschke pointed 

to Article 6, entitled Maintenance, Alteration and Improvement, which 

provides: 

6.2) By the Association. The Association shall 

maintain, repair and replace at the Association's 

expense: 

 

(a) All portions of a Unit, except interior surfaces, 

contributing to the support of the Unit, which 

portions shall include but not be limited to load-

bearing columns and load-bearing walls. 

 

(b) All … plumbing, … and other facilities for the 

furnishing of utility services contained in the 

portions of a Unit maintained by the Association, 

and all such facilities contained within a Unit that 

service part or parts of the Condominium other 

than the Unit within which contained. 

 

*  *  * 

 

6.3) By the Unit Owner. The responsibility of the 

Unit Owner shall be as follows: 

 

(a) To maintain, repair, and replace, at his expense, 

all portions of his Unit except portions to be 

maintained, repaired and replaced by the 

Association. Such shall be done without disturbing 

the rights of other Unit Owners. 

 

*  *  * 

 

6.5) Common Elements, By the Association. The 

maintenance and operation of the common 

elements shall be the responsibility of the 

Association as a common expense. 

 



 

9 

Mr. Meuschke pithily explained that a unit owner owns everything from the 

paint on the Unit's walls inward, and the Association is responsible for 

everything from the walls out. 

23. Mr. Meuschke also voiced that the Association collects a monthly 

assessment from each condominium owner in Sandy Cove. This money is 

designated for the Association's annual operating budget. The assessments 

also pay for the upkeep of the Sandy Cove "common elements," as well as any 

necessary repairs of the same.  

24. Mr. Meuschke relayed that occasionally the Association imposes a 

special assessment against the unit owners to generate additional funds for 

the Association's operating budget. Pertinent to Petitioners' dispute, in 

March 2017, the Association levied an additional charge on all Sandy Cove 

condominiums. Mr. Meuschke confirmed that owners of one-bedroom units 

were assessed in the amount of $1,908, and two-bedroom units (including 

Petitioners) were tasked to pay an additional $2,100. The purpose of the 

Special Assessment was to replenish the Association's reserves, as well as 

pay for several unexpected plumbing issues.  

25. Mr. Meuschke explained that these plumbing issues concerned the 

original cast iron pipes that ran within the walls between the units. Several 

of these pipes had deteriorated and burst causing a number of active leaks. 

Because the cast iron pipes were not located inside the individual units, the 

Association considered them "common elements" and assumed the 

repair/replacement costs as an Association responsibility. None of the special 

assessment funds, however, were designated for repairs to Petitioners' unit or 

to pipes inside any other unit. 

26. To conclude, Mr. Meuschke steadfastly refuted Petitioners' allegation 

that the Association's decision regarding Petitioners' request for plumbing 

repairs was unfair. He specifically rejected Petitioners' claim that the 

Association took any action against Petitioners, or denied them services, 

based on their national origin. On the contrary, Mr. Meuschke asserted that 
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the Association would have made the same decision regarding any unit 

owners' request to replace the copper pipes above the water heater located 

inside the boundaries of their condominium. Mr. Meuschke maintained that 

the Association's common and consistent practice has been to only pay to 

repair plumbing issues located in the Sandy Cove "common elements." 

Mr. Meuschke maintained that the Association has never paid to replace 

pipes or repair plumbing problems that have occurred inside an individual 

unit. Instead, the unit owner has always been responsible for that repair or 

maintenance activity. Petitioners offered no evidence to prove otherwise. 

27. Based on the competent substantial evidence in the record, the 

preponderance of the evidence does not establish that the Association 

discriminated against Petitioners based on their national origin. Accordingly, 

Petitioners failed to meet their burden of proving that the Association 

committed unlawful discrimination in violation of the FHA. 

 

CONCLUSIONS OF LAW 

28. The Division of Administrative Hearings has jurisdiction over the 

parties and subject matter of this cause pursuant to sections 120.569, 

120.57(1), and 760.35(3)(b), Florida Statutes. See also Fla. Admin. Code 

R. 60Y-4.016. 

29. Petitioners bring this action alleging that the Association 

discriminated against them in violation of the FHA. Petitioners specifically 

assert that the Association treated them differently based on their national 

origin (Hungarian).  

30. The FHA is codified in sections 760.20 through 760.37 and makes it 

unlawful to discriminate against any person in the provision of services in 

connection with a dwelling because of national origin. Section 760.23 

specifically states, in pertinent part: 

(2) It is unlawful to discriminate against any 

person in the terms, conditions, or privileges of sale 
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or rental of a dwelling, or in the provision of 

services or facilities in connection therewith, 

because of race, color, national origin, sex, 

disability, familial status, or religion. 

 

31. The FHA is patterned after the Federal Fair Housing Act found in 

42 U.S.C. § 3601, et seq. Discrimination covered under the FHA is the same 

discrimination prohibited under the Federal Fair Housing Act. Savanna Club 

Worship Serv. v. Savanna Club Homeowners' Ass'n, 456 F. Supp. 2d 1223, 

1224 n.1 (S.D. Fla. 2005); see also Loren v. Sasser, 309 F.3d 1296, 1300 n.9 

(11th Cir. 2002); and Bhogaita v. Altamonte Heights Condo. Ass'n, 765 F.3d 

1277, 1285 (11th Cir. 2014)("The [Federal Fair Housing Act] and the Florida 

Fair Housing Act are substantively identical, and therefore the same legal 

analysis applies to each."). Accordingly, federal case law involving housing 

discrimination is instructive in applying and interpreting the FHA. Dornbach 

v. Holley, 854 So. 2d 211, 213 (Fla. 2d DCA 2002).  

32. Specifically regarding the subject matter of Petitioners' claim, the 

statutory language in section 760.23 is very similar to that found in its 

federal counterpart in 42 U.S.C. § 3604(b).2  

33. To establish a claim under the FHA, the burden of proof is on the 

complainant. § 760.34(5), Fla. Stat.; see also Sec'y, U.S. Dep't of Hous. & 

Urban Dev. ex rel. Herron v. Blackwell, 908 F.2d 864, 870 (11th Cir. 1990); 

and Dep't of Banking & Fin., Div. of Sec. & Investor Prot. v. Osborne Stern & 

Co., 670 So. 2d 932, 935 (Fla. 1996)("The general rule is that a party 

asserting the affirmative of an issue has the burden of presenting evidence as 

to that issue.").  

                                                           
2 The pertinent language in 42 U.S.C. § 3604 makes it unlawful: 

 

(b) To discriminate against any person in the terms, 

conditions, or privileges of sale or rental of a dwelling, or in 

the provision of services or facilities in connection therewith, 

because of race, color, religion, sex, familial status, or national 

origin. 
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34. The preponderance of the evidence standard is applicable to this 

matter. § 120.57(1)(j), Fla. Stat. 

35. Discrimination may be proven through direct, statistical, or 

circumstantial evidence. Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 

17, 22 (Fla. 3d DCA 2009). Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent behind the decision without any 

inference or presumption. Denney v. City of Albany, 247 F.3d 1172, 1182 

(11th Cir. 2001); see also Holifield v. Reno, 115 F.3d 1555, 1561 (11th Cir. 

1997). Courts have held that "'only the most blatant remarks, whose intent 

could be nothing other than to discriminate ...' will constitute direct evidence 

of discrimination." Damon v. Fleming Supermarkets of Fla., Inc., 196 F.3d 

1354, 1358-59 (11th Cir. 1999). In contrast, "[e]vidence that only suggests 

discrimination or that is subject to more than one interpretation does not 

constitute direct evidence." Saweress v. Ivey, 354 F. Supp. 3d 1288, 1301 

(M.D. Fla. 2019). 

36. Petitioners presented no direct evidence of housing discrimination by 

the Association. No evidence and testimony establish, without any inference, 

that the Association intentionally refused to assume the cost of the plumbing 

repairs in Petitioners' condominium because of Petitioners' national origin. 

37. Where there is no direct evidence of discrimination, fair housing cases 

are analyzed under the three-part, burden-shifting framework set forth in 

McDonnell Douglas Corporation v. Green, 411 U.S. 792 (1973), and Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248 (1981). See 

Blackwell, 908 F.2d at 870; and Savanna Club, 456 F. Supp. 2d at 1231-32.  

38. Under this three-part test, Petitioners have the initial burden of 

establishing, by a preponderance of the evidence, a prima facie case of 

unlawful discrimination. McDonnell Douglas, 411 U.S. at 802; Burke-Fowler 

v. Orange Cty., 447 F.3d 1319, 1323 (11th Cir. 2006); and Valenzuela, 18 

So. 3d at 22.  
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39. Adapted to the facts in this case, for Petitioners to establish a prima 

facie case of housing discrimination based on their national origin, they must 

prove that: (1) they are an aggrieved party; (2) they suffered an injury 

because of the alleged discrimination; and (3) based on their national origin, 

they were denied the provision of services protected by the FHA, which were 

available to other homeowners. Savanna Club, 456 F. Supp. 2d at 1232. 

40. Demonstrating a prima facie case is not difficult, but only requires 

Petitioners "to establish facts adequate to permit an inference of 

discrimination." Holifield, 115 F.3d at 1562. However, the failure to satisfy 

any of the prima facie elements is fatal to a discrimination complaint, and the 

factfinder is not required to continue under the burden-shifting framework or 

reach the issue of pretext. Mitchell v. Young, -- So.3d --, 45 Fla. L. Weekly 

D2194 (Fla. 1st DCA Dec. 14, 2020); Higdon v. Jackson, 393 F.3d 1211, 1219 

(11th Cir. 2004).  

41. If Petitioners prove a prima facie case, they create a presumption of 

discrimination. At that point, the burden shifts to the Association to 

articulate a legitimate, nondiscriminatory reason for its actions. Burdine, 450 

U.S. at 255; see also Blackwell, 908 F.2d at 870; Savanna Club, 456 F. Supp. 

2d at 1231-32. The reason for the Association's decision should be clear, 

reasonably specific, and worthy of credence. See Dep't of Corr. v. Chandler, 

582 So. 2d 1183, 1186 (Fla. 1st DCA 1991). The burden on the Association is 

one of production, not persuasion, to demonstrate to the factfinder that its 

action was nondiscriminatory. Wilson v. B/E Aerospace, Inc., 376 F.3d 1079, 

1087 (11th Cir. 2004). This burden of production is "exceedingly light." 

Holifield, 115 F.3d at 1564. 

42. Finally, if the Association meets its burden, the presumption of 

discrimination disappears. The burden then shifts back to Petitioners to 

prove that the Association's proffered reason was not its true reason but 

merely a "pretext" for discrimination. Combs v. Plantation Patterns, 106 F.3d 

1519, 1538 (11th Cir. 1997); Valenzuela, 18 So. 3d at 25. 
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43. In order to satisfy this final step in the process, Petitioners must show 

"either directly by persuading the court that a discriminatory reason more 

likely motivated [the Association] or indirectly by showing that [the 

Association's] proffered explanation is unworthy of credence." Burdine, 450 

U.S. 248, 256, 101 S. Ct. 1089, 1095. Petitioners must prove that the reasons 

articulated were false and that the discrimination was the real reason for the 

action. City of Miami v. Hervis, 65 So. 3d 1110, 1117 (Fla. 3d DCA 

2011)(citing St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 515, 113 S. Ct. 

2742, 2751 (1993), 509 U.S. at 515)("[A] reason cannot be proved to be 'a 

pretext for discrimination' unless it is shown both that the reason was false, 

and that discrimination was the real reason."). 

44. Despite the shifting burdens of proof, "the ultimate burden of 

persuading the trier of fact that the [Respondents] intentionally 

discriminated against the [Petitioners] remains at all times with the 

[Petitioners]." Burdine, 450 U.S. at 253; Valenzuela, 18 So. 3d at 22. 

45. Turning to the facts found in this matter, Petitioners did not meet 

their burden of proving that the Association discriminated against them 

based on their national origin. In terms of Petitioners' prima facie case, 

Petitioners satisfactorily established the first two prongs. Petitioners proved 

that they are an "aggrieved party" in that the Association denied their 

request to bear the costs of replacing the copper pipes in their unit. 

Petitioners also demonstrated that they suffered an injury in that they have 

incurred expenses in their efforts to address their plumbing issues. 

Petitioners also established that the pipes in their unit are degrading and 

will need to be replaced in the future.   

46. Regarding the third prong, however, Petitioners' discrimination claim 

must fail because they have not sufficiently shown that the reason the 

Association refused to pay for their plumbing repairs was based on their 

national origin. The evidence in the record does not contain the 

circumstantial evidence necessary to support Petitioners' allegations that the 
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Association denied their request to replace their copper pipes because they 

are from the country of Hungary. Neither the witness testimony elicited, nor 

the documentary evidence produced, demonstrates that the Association made 

any decisions or declined to take any action based on Petitioners' country of 

origin. 

47. Moreover, even assuming arguendo that Petitioners proved a prima 

facie case of discrimination based on Petitioners' national origin, the 

Association articulated a legitimate non-discriminatory reason for the 

adverse action about which Petitioners complain. As discussed above, the 

Association's burden to refute Petitioners' prima facie case is light. The 

Association met this burden by providing credible testimony that the 

Association determined that the copper pipes at issue were not a "common 

element" for which the Association is responsible. On the contrary, because 

the necessary repairs will occur within the boundaries of Petitioners' 

condominium, the Association (Mr. Meuschke) persuasively argued that the 

pipes are Petitioners' responsibility, as the unit owners, to maintain or 

replace.3 Mr. Meuschke further cogently testified that the Association has not 

provided the specific plumbing services Petitioners seek to other unit owners 

in Sandy Cove. 

48. Completing the McDonnell Douglas burden-shifting analysis, 

Petitioners did not prove that the Association's stated reason for refusing to 

replace Petitioners' copper pipes was not its true reason, but was merely a 

"pretext" for unlawful discrimination based on their national origin. The 

evidentiary record does not support a finding or conclusion that the 

Association's explanation was false, implausible, inconsistent, or not worthy 

of credence. As persuasively attested by Mr. Meuschke, the Association's 

decision not to pay to fix Petitioners' plumbing problem was based on its 

                                                           
3 Further, Mr. DeForge credibly testified that the (green) corrosion which Mr. Abraham 

described resulted from the metal on metal contact in the pipes situated above the water 

heater, not from a possible water leak in the pipes running through the walls of Petitioners’ 

unit (i.e., the “common elements”). 
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determination that the copper pipes Petitioners desire to replace are not the 

Association's financial responsibility. Mr. Meuschke credibly asserted that 

the Association's actions were based on its governing policy that the 

individual owners of Sandy Cove condominiums are responsible for repairing 

the pipes and fixtures located inside their units, not the fact that Petitioners 

are from Hungary. Mr. Meuschke's testimony is supported by the language in 

the Association's Declaration detailing the Association's obligation to only 

maintain the "common elements."   

49. In sum, Petitioners' FHA complaint consists of a broad assertion that 

the Association's decision was based on Petitioners' national origin. The 

evidence and testimony adduced during the final hearing, however, does not, 

either directly or circumstantially, link Petitioners' frustration with actual 

discrimination.4 On the contrary, the Association presented a credible and 

persuasive explanation for its position that the copper pipes at issue are 

Petitioners' responsibility as the unit owners. No evidence shows that the 

Association was motivated to take some action against Petitioners based on a 

discriminatory animus. Consequently, Petitioners failed to meet their 

ultimate burden of proving that the Association committed a discriminatory 

housing practice.  

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations issue a 

final order determining that Respondent, Sandy Cove 3 Association, Inc., did 

not commit a discriminatory housing practice against Petitioners and 

dismissing their Petition for Relief. 

 

                                                           
4 See, e.g., Gooden v. Internal Rev. Serv., 679 Fed. Appx. 958, 966 (11th Cir. 2017)(“[G]eneral 

allegations, based on mere speculation and hunches, in no way establish that any alleged 

[discriminatory activity] was race-, gender-, or disability based.”). 
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DONE AND ENTERED this 10th day of February, 2021, in Tallahassee, Leon 

County, Florida. 

S  

J. BRUCE CULPEPPER 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 10th day of February, 2021. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 
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