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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
SIDARA CHAU, 
 
 Petitioner, 
 
vs. 
 
MTHREE CORPORATE CONSULTING, LTD., 
 
 Respondent. 
                                                                    / 

 
 
 
 
Case No. 20-2270 

 

 
RECOMMENDED ORDER 

On October 7, 2020, pursuant to notice, Administrative Law Judge 
Yolonda Y. Green of the Division of Administrative Hearings (“Division”), 
conducted a hearing, pursuant to section 120.57(1), Florida Statutes (2020), 

by Zoom conference. 
 

APPEARANCES 

For Petitioner:    Sidara Chau, pro se 
           705 Pennsylvania Avenue 
           Winchester, Virginia  22601 
 
For Respondent:  Ian M. Jones, Esquire 
       Smith, Gambrell & Russell, LLP 
       50 North Laura Street, Suite 2600 
                             Jacksonville, Florida  32202 
 

STATEMENT OF THE ISSUE 
Whether Respondent, MThree Corporate Consulting, LTD (“MThree”), 

subjected Petitioner, Sidara Chau, to unlawful employment practices on the 

basis of her race or her sex in violation of section 760.10, Florida Statutes. 
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PRELIMINARY STATEMENT 
On December 10, 2018, Petitioner, Sidara Chau (“Ms. Chau” or 

“Petitioner”), filed a complaint of discrimination (“Complaint”) with the 
Florida Commission on Human Relations (“FCHR”) alleging that Deutsche 
Bank unlawfully terminated her employment by discriminating against her 

on the basis of her race and sex. On April 23, 2020, FCHR issued a Notice of 
Determination to Ms. Chau notifying her that FCHR found “no reasonable 
cause” to demonstrate that unlawful discrimination occurred. Dissatisfied 

with FCHR’s finding, Ms. Chau filed a Petition for Relief seeking an 
administrative hearing. FCHR referred the Petition to the Division on 
May 13, 2020, and the undersigned was assigned to conduct the hearing in 

this case. 
 
On August 5, 2020, Deutche Bank filed a Motion to Dismiss the 

Complaint on the basis that Deutche Bank was not Petitioner’s employer, but 
instead, Petitioner was employed by MThree. Deutsche Bank and MThree 
stipulated to substitution of MThree as the Respondent in this matter.  

 

This matter was initially scheduled for a final hearing on July 14, 2020. 
It was subsequently continued two times and ultimately scheduled for 
October 7, 2020. The final hearing proceeded as scheduled. Petitioner 

testified on her own behalf. Petitioner’s Exhibits 1 through 5 were admitted 
into evidence over objection. Petitioner’s Exhibit 6 was not admitted into 
evidence. Respondent presented the testimony of Emily Keefe, Associate 

Director, Head Engagement of North America for MThree. Respondent’s 
Exhibits 1 through 10 were admitted into evidence. 

 

The parties did not order a transcript for the hearing. Thus, the timeline 
for filing Proposed Recommended Orders was October 19, 2020. Both parties 
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filed post hearing submittals, which have been considered in preparation of 
this Recommended Order. 

 
Unless otherwise indicated, all references to Florida Statutes will be to 

the 2017 codification, which was the statute in effect at the time of the 

alleged violations. 
 

FINDINGS OF FACT 

The following Findings of Fact are made based on the exhibits admitted 
into evidence and the testimony presented at the final hearing: 

1. Ms. Chau, an Asian (Cambodian) woman, was at all times material to 

this matter employed by MThree. Petitioner alleges that Respondent 
discriminated against her on the basis of her race and sex. FCHR determined 
there was no reasonable cause to find Respondent discriminated against 

Petitioner. Dissatisfied with FCHR’s findings, Petitioner filed her Petition for 
Relief from Unlawful Employment Practices and Request for Administrative 
Hearing requesting this hearing.  

2. MThree is an international corporation that provides consulting 

services to assist clients with technology projects. An arm of MThree’s 
business includes the Alumni Associate program, which hires recent college 
graduates, provides training, and places the program associates with clients 

with the goal of the client hiring MThree’s program associates as permanent 
employees of the client.   

3. Given that MThree is an international corporation, and given the 

number of known employees, MThree is an employer. See § 760.02(7), 
Fla. Stat. 

4. By letter dated August 31, 2017, MThree hired Ms. Chau as an Alumni 

Associate for production support with the expectation that she would be 
assigned to work onsite with one of MThree’s clients. Ms. Chau’s job 
responsibilities included assisting customers with instruments and client 
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data quality checks. Based on the offer letter, Ms. Chau would be paid an 
annual salary with periodic increases subject to successful performance 

reviews after every six month of being onsite, through the end of the 
agreement. After training, Ms. Chau earned $42,000 per year. She 
anticipated receiving an increase to $45,000 after her six month review. 

5. Throughout her employment with MThree, Ms. Chau’s supervisor was 
Emily Keefe.  

6. As an Alumni Associate, Ms. Chau was required to complete training 

for approximately four weeks before beginning work onsite at the client’s 
business location.  

7. The training class included 18 other new employees. The trainers for 

the training class, Keith Dauris (general trainer for Jacksonville production 
class) and David Hodgins (primary trainer for the production class), 
expressed concerns about perceived deficiencies in Ms. Chau’s performance 

during the training.  
8. Specifically, Mr. Dauris conducted an assessment of the performance of 

each trainee based on categories described as follows:  
Very Good: No issues at all. Will hit the ground 
running; 
 
Good: No major concerns. Should settle in well on 
site;  
 
Behind on the learning curve: Still need work. Will 
take time to settle in on site and will need support; 
and 
 
Major concerns: Serious concerns as to their ability 
to hold down the job.  
 

9. Mr. Darius placed Ms. Chau in the category of “major concerns” and 

further commented, “Really does not understand coding at all. General 
problem skills is [sic] lacking. Serious concerns about her ability to perform 
on site.”  
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10. Mr. Dauris shared his assessment with Mr. Hodgins who then 
communicated his concerns with Ms. Keefe. Similar to Mr. Dauris, 

Mr. Hodgins was concerned about Ms. Chau’s struggle with technical content, 
and asked whether she could benefit from additional training. Despite the 
concerns about Ms. Chau’s performance, she was assigned to work at 

Deutsche Bank.  
11. In October 2017, Ms. Chau began working at Deutsche Bank as a 

production support analyst. Ms. Chau’s supervisor at Deutsche Bank was 

Ranjith S. Nair, a line manager and permanent employee of Deutsche Bank. 
At all times material to this matter, Mr. Nair was not employed by MThree.  

12. Ms. Chau testified that Mr. Nair treated her unfairly by refusing to 

help her on projects and refusing to train her. Instead, he helped other 
employees namely, Boubacar Barry. Ms. Chau stated that when she 
expressed interest in disaster recovery projects, Mr. Nair refused to give her 

the opportunity to complete the training. She also claimed that he did not 
train her on other work tasks. While Ms. Chau did not believe the training 
Mr. Nair provided at Deutsche Bank was sufficient, there is no evidence in 
the record that she asked for training through MThree until after her 

performance review.  
13. Ms. Chau also testified about two incidents where her work 

performance was impacted by Mr. Nair’s mistakes. The first incident was 

related to an assignment request, which required Mr. Nair’s approval to 
complete. Mr. Nair delayed the necessary approval, which caused the work 
she performed to be cancelled. The second incident involved Mr. Nair yelling 

at her when she was asked to enter a particular command on a website and 
the website failed. Ms. Chau testified that Mr. Nair claimed she was 
responsible but he gave her the incorrect website. Mr. Nair did not testify at 

the hearing and there was no evidence offered at the hearing to corroborate 
Ms. Chau’s assertions. 
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14. Ms. Chau testified that she never received complaints about her work 
performance while she worked at Deutsche Bank. However, Mr. Nair’s review 

reflects he had concerns with her performance.  
15. On or about April 18, 2018, Mr. Nair completed a six month 

performance review for Ms. Chau. The review assessed her performance in 

several areas, including: 1) application of skills in core role; 2) behavior at 
work and collaboration; 3) objectives; 4) meeting objectives; and 5) rating.   

16. The overall performance rating scale was as follows: 

Rating 5 
● All objectives fully achieved and most have been 
exceeded throughout the year and  
● Outstanding levels of the required [behaviors] are 
always demonstrated across the majority of job 
competencies 
 
Rating 4 
● All objectives fully achieved and some have been 
exceeded throughout the year and  
● All required [behaviors] have been demonstrated 
and consistently exceeded 
 
Rating 3 
● Fully achieved key objectives throughout the year 
and  
● All required [behaviors] have been demonstrated 
 
Rating 2 
●  One or more key objectives not achieved and/or 
● Further development required for current role 
and/or behavior compares les [favorably] relative to 
expectations 
  
Rating 1 
●  Performance unacceptable and/or 
● Objectives not achieved and/or [behavior] levels 
not achieved 

 
17. A second rating scale used by line managers focused on potential for 

improvement, which provided as follows: 
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A-Very high potential 
Capable of thinking of the “bigger picture,” is a 
good problem solver and very self-motivated 
 
B-High potential 
Performs very well in current role with potential to 
do more if given stretch assignments to help 
prepare for the next level 
 
C-Medium potential 
More focus on “tactical” thinking than “strategic” 
thinking but coaching and/or mentoring would help 
broaden that focus  
 
D-Low potential 
● A valuable asset but requires encouragement to 
develop further in a number of areas 
● Effective performer, but without coaching on how 
to become more innovative, achieve more lateral 
thinking etc. they may have reached their career 
potential 
 
C-Very low potential[1] 
● No evidence that potential would improve even 
with extensive coaching or mentoring 
● Consider reassignment or exit from the 
organization 

 
18. The review format permitted the associate to review him or herself, 

and then the manager would provide a final review. Petitioner provided 

favorable comments on her own behalf regarding her work performance in all 
categories. Ms. Chau’s evaluation of her performance was a clear contrast 
from Mr. Nair’s evaluation. 

19. In the evaluation, Mr. Nair identified a number of issues with 
Ms. Chau’s work performance. He commented that Ms. Chau needed 
improvement with the quality of her work, adhering to deadlines, and 

improvement of organization and communication skills. Mr. Nair reported 

                                                           
1 The rating range designated for managers only included to rating designated as “C.” However, a 
reasonable inference can be made that the second “C’ was due to a typographical area and was intended to 
be an “E” rating. 
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that Ms. Chau needed to improve commitment to completion of assigned 
tasks. He also noted that Ms. Chau needed to be able to operate 

independently and proactively contribute to team tasks.  
20. The objectives set for Ms. Chau were also an area where Mr. Nair 

believed Ms. Chau could improve. Specifically, he stated that “Objectives/ 

Targets required by role is [sic] not met. Expect improvements in all areas 
noted in earlier sections.”  

21. Overall, Mr. Nair assigned a 2 out of 5 performance rating and “D” 

potential rating. In addition to the ratings, he commented that Ms. Chau’s 
performance was below the standard expected at the bank. He recommended 
that Ms. Chau improve her technical and organizational skills and engage in 

effective dialogue with stakeholders. Despite the low performance review, 
Mr. Nair was willing to give Ms. Chau additional time to improve her 
performance.  

22. After the evaluation, Mr. Nair discussed his concerns with Ms. Keefe 
who communicated the results to the MThree leadership team.   

23. Ms. Nair discussed the review with Ms. Chau. A few days later 
Ms. Chau emailed Ms. Keefe with concerns about her review and complaints 

that Mr. Nair treated her unfairly related to “something else personal.” 
Ms. Chau later withdrew her request for Ms. Keefe to escalate her complaint 
because she had spoken with Mr. Nair about areas for improvement. 

24. By June 2018, Deutsche Bank was prepared to progress toward 
terminating Ms. Chau from her assignment at Deutsche Bank due to low 
performance. Patti Burge, Director of Safety and Soundness at Deutsche 

Bank, and Ms. Keefe agreed Ms. Chau’s last day at Deutsche Bank would be 
July 27, 2018. Although Ms. Chau’s last day working onsite was July 27, 
2018, she received payment from MThree through August 31, 2018. 

Ms. Keefe could not find a suitable different job site at which she could place 
Ms. Chau, and, thus, she was terminated from her employment with MThree 
as well.  
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25. Ms. Chau offered Mr. Barry, an African man, as a comparator in this 
case. She believed Mr. Barry was similarly-situated and treated more 

favorably than her. He was trained on different projects and received help 
when needed. She asserted that he also received a six month raise for the 
same job. However, during training, Mr. Barry was placed in the “good” 

category and was assigned a 4 out of 5 rating for his work performance. 
Finally, Ms. Chau testified Mr. Barry was permitted to work from home, 
which Ms. Chau believed was favorable treatment. However, Ms. Chau by 

her own admission was also permitted to work from home.  
26. While not offered as a comparator, another associate, S.W., an African-

American man, also scored 2 out of 5 for his six month review and was 

terminated on the same day as Ms. Chau. 
27. It is clear Petitioner believed she was treated unfairly by Respondent 

and by Mr. Nair in particular. However, Petitioner identified no instance of 

racially-disparaging direct comments or behavior directed toward her. There 
was also no evidence of disparaging comments related to her sex. In fact, 
Ms. Chau wrote in her email that her supervisor, Ms. Keefe, was like a sister 
to her.  

28. Although Respondent terminated another person at the same time as 
Ms. Chau, there was no evidence of a pattern of conduct, or inference of racial 
discrimination directed toward Asian women. 

29. Further, there was no evidence to support a finding that the decision 
to terminate Petitioner from employment was made due to Petitioner’s race 
or sex. Rather, the decision was based on dissatisfaction with Petitioner’s job 

performance while assigned to work at Deutsche Bank. 
30. There was also no evidence to prove that a person of a different race or 

sex than Petitioner, who was otherwise similarly-situated to Petitioner, was 

treated more favorably than Petitioner. 
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CONCLUSIONS OF LAW 
31. The Division has jurisdiction over the parties and the subject matter of 

this cause pursuant to sections 120.569 and 120.57(1). 
32. The Florida Civil Rights Act of 1992 (“FCRA”) prohibits discrimination 

in the workplace. Among other things, FCRA makes it unlawful for an 

employer: 
To discharge or to fail or refuse to hire any 
individual, or otherwise to discriminate against any 
individual with respect to compensation, terms, 
conditions, or privileges of employment, because of 
such individual's race, color, religion, sex, national 
origin, age, handicap, or marital status. 
 

§ 760.10(1)(a), Fla. Stat. 

33. Petitioner alleges that Respondent discriminated against her on the 
basis of her race and sex. 

34. Section 760.11(1) provides, in pertinent part, that “[a]ny person 

aggrieved by a violation of ss. 760.01-760.10 may file a complaint with the 
[FCHR] within 365 days of the alleged violation.” Petitioner timely filed her 
complaint. However, FCHR determined there was no reasonable cause to find 

Respondent discriminated against Petitioner. 
35. Section 760.11(7) provides that upon a determination by FCHR that 

there is no reasonable cause to believe that a violation of the FCRA has 

occurred, “[t]he aggrieved person may request an administrative hearing 
under ss. 120.569 and 120.57, but any such request must be made within 
35 days of the date of determination of reasonable cause.” Following the 

FCHR determination of no cause, Petitioner filed her Petition for Relief from 
Unlawful Employment Practices and Request for Administrative Hearing 
requesting this hearing. 

36. Florida’s chapter 760 is patterned after Title VII of the Civil Rights 
Act of 1964, as amended. As a result, when “a Florida statute is modeled after 
a federal law on the same subject, the Florida statute will take on the same 
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constructions as placed on its federal prototype.” Brand v. Fla. Power Corp., 
633 So. 2d 504, 509 (Fla. 1st DCA 1994); see also Valenzuela v. GlobeGround 

N. Am., LLC, 18 So. 3d 17 (Fla. 3d DCA 2009); Fla. State Univ. v. Sondel, 
685 So. 2d 923 (Fla. 1st DCA 1996); Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 
2d 1205 (Fla. 1st DCA 1991). 

37. Since Petitioner alleges disparate treatment on the basis of race and 
sex were factors in termination of her employment, she has the burden of 
proving by a preponderance of the evidence that Respondent committed an 

unlawful employment practice. See St. Louis v. Fla. Int'l Univ., 60 So. 3d 
455 (Fla. 3d DCA 2011); Fla. Dep't of Transp. v. J.W.C. Co., 396 So. 2d 

778 (Fla. 1st DCA 1981).  
38. Employees may prove discrimination by direct, statistical, or 

circumstantial evidence. Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 

at 22. 
39. Direct evidence is evidence that, if believed, would prove the 

existence of discriminatory intent without resort to inference or presumption. 
Denney v. City of Albany, 247 F.3d 1172, 1182 (11th Cir. 2001); Holifield v. 

Reno, 115 F.3d 1555, 1561 (11th Cir. 1997). It is well-established that 
“‘only the most blatant remarks, whose intent could be nothing other than 

to discriminate . . .’ will constitute direct evidence of discrimination.” 
Damon v. Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 1358-59 
(11th Cir. 1999)(citations omitted). 

40. The record in this case did not establish unlawful race or sex 
discrimination by direct evidence. 

41. Likewise, Petitioner presented no statistical evidence of discrimination 

by Respondent in its personnel decisions affecting her. 
42. In the absence of any direct or statistical evidence of discriminatory 

intent, Petitioner must rely on circumstantial evidence of such discriminatory 

intent. Petitioner has the initial burden of establishing a prima facie case of 
unlawful discrimination following the procedure established by the United 
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States Supreme Court. McDonnell Douglas Corp. v. Green, 411 U.S. 792 
(1973), and as refined in Texas Dep’t of Cmty. Aff. v. Burdine, 450 U.S. 248 

(1981), and St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502 (1993). 
43. Under McDonnell Douglas, to establish a prima facie case of racial 

discrimination, Petitioner must demonstrate by a preponderance of the 

evidence that: 1) she is a member of a protected class; 2) she was qualified for 
the position; 3) she was subjected to an adverse employment action; and 
4) her employer treated similarly-situated employees outside of her protected 

class more favorably than she was treated. Burke-Fowler v. Orange Cty., 
447 F.3d 1319, 1323 (11th Cir. 2006). 

44. To meet the fourth "comparator" element of a disparate treatment 

claim, Petitioner must show she is similarly situated in all relevant respects 
to Mr. Barry, the employee she claims was given preferential treatment. 
See Woods v. Cent. Fellowship Christian Acad., 545 F. App'x 939, 945 (11th 

Cir. 2013). Specifically, to be a valid comparator for disparate discipline, such 
as termination, the comparator must have "(1) dealt with the same 
supervisor, (2) been subject to the same standards, and (3) engaged in the 

same conduct without such differentiating or mitigating circumstances that 
would distinguish their conduct or the employer's treatment of them for it." 
Sanguinetti v. United Parcel Serv., Inc., 114 F. Supp. 2d 1313, 1317 (S.D. 

Fla. 2000). 
45. If Petitioner is able to prove her prima facie case by a preponderance 

of the evidence, the burden shifts to Respondent to articulate a legitimate, 

non-discriminatory reason for its employment decision. Tex. Dep’t of Cmty. 

Aff. v. Burdine, 450 U.S. at 255; Dep’t of Corr. v. Chandler, 582 So. 2d 
1183 (Fla. 1st DCA 1991). An employer has the burden of production, not 

persuasion, to demonstrate to the finder of fact that the decision was non-
discriminatory. Chandler, 582 So. 2d 1183. This burden of production is 

"exceedingly light." Holifield v. Reno, 115 F.3d at 1564; Turnes v. Amsouth 

Bank, N.A., 36 F.3d 1057, 1061 (11th Cir. 1994). 
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46. If the employer produces evidence that the decision was non-
discriminatory, then the complainant must establish that the proffered 

reason was not the true reason but merely a pretext for discrimination. 
St. Mary's Honor Ctr. v. Hicks, 509 U.S. at 516-18. In order to satisfy this 
final step of the process, Petitioner must “show[] directly that a 

discriminatory reason more likely than not motivated the decision, or 
indirectly by showing that the proffered reason for the employment decision 
is not worthy of belief.” Dep’t of Corr. v. Chandler, 582 So. 2d at 1186 (citing 

Tex. Dep't of Cmty. Aff. v. Burdine, 450 U.S. at 252-56). “[A] reason cannot be 
a pretext for discrimination ‘unless it is shown both that the reason was false, 
and that discrimination was the real reason.’” Fla. State Univ. v. Sondel, 

685 So. 2d at 927, citing St. Mary's Honor Ctr. v. Hicks, 509 U.S. at 515; see 

also Jiminez v. Mary Washington Coll., 57 F.3d 369, 378 (4th Cir. 1995). The 
demonstration of pretext “merges with the plaintiff's ultimate burden of 

showing that the defendant intentionally discriminated against the plaintiff.” 
Holifield v. Reno, 115 F.3d at 1565. 

47. In a proceeding under the Civil Rights Act, “[w]e are not in the 

business of adjudging whether employment decisions are prudent or fair. 
Instead, our sole concern is whether unlawful discriminatory animus 
motivates a challenged employment decision.” Damon v. Fleming 

Supermarkets of Fla., Inc., 196 F.3d at 1361. As established by the Eleventh 
Circuit Court of Appeals, “[t]he employer may fire an employee for a good 

reason, a bad reason, a reason based on erroneous facts, or for no reason at 
all, as long as its action is not for a discriminatory reason.” Nix v. WLCY 

Radio/Rahall Commc’ns, 738 F.2d 1181, 1187 (11th Cir. 1984). Moreover, 

“[t]he employer’s stated legitimate reason . . . does not have to be a reason 
that the judge or jurors would act on or approve.” Dep’t of Corr. v. Chandler, 
582 So. 2d at 1187. 
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Race and Sex Discrimination 
48. Petitioner demonstrated that she is a member of a protected class as 

an Asian woman. 
49. Petitioner established that she met the qualifications for the position 

of production support analyst. The dispute with Respondent was not over 

whether Petitioner was qualified for employment for production support, but 
was related to the quality of her performance.  

50. Petitioner established she was terminated from employment, which is 

an adverse employment action.  
51. Where Petitioner falls short in the establishment of her prima facie 

case is her failure to demonstrate that similarly-situated employees outside 

of her protected class were subject to personnel decisions that differed from 
those applied to her. In other words, she failed to establish that a similarly-
situated non-Asian employee was treated more favorably than her.  

52. The only evidence of a similarly-situated employee comparator 
Petitioner offered was Mr. Barry, an African male, who she believed was 
treated more favorably than her. 

53. Petitioner established that both she and Mr. Barry were supervised by 

Mr. Nair and were subject to the same policies regarding evaluations. They 
were also both hired at the same time. Both were in the same training class 
and received the same salary.   

54. The evidence establishes that the primary basis for Petitioner’s 
termination was poor work performance. The record establishes that the poor 
work performance began during her training and continued while she 

working onsite. Specifically, Petitioner had problems with understanding 
coding and problem solving skills during training. She had problems with the 
quality of her work when she began working onsite, including deficiencies in 

technical, organizational, and communication skills. Even after her review, 
Petitioner’s work performance did not improve.  
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55. Mr. Barry, however, had prior IT background experience with coding. 
During training, the trainers identified him as someone who would do well 

onsite. Further, he received a 4 of 5 rating on his review. Consistent with his 
work performance, Mr. Barry was awarded a raise in his salary. Thus, there 
were distinguishing circumstances that warrant different treatment of 

Mr. Barry as there is no evidence that there was a basis for Mr. Barry to be 
subject to an adverse personnel decision regarding his work performance. 
Mr. Barry, in fact, had work performance indicating he exceeded objectives. 

56. For the reasons set forth herein, there is no evidence to establish that 
Mr. Barry had problems with his work performance similar to those that 
resulted in Ms. Chau’s termination, and is, therefore, not a proper similarly-

situated employee comparator.  
57. Moreover, another MThree employee, S.W., experienced poor work 

performance and received a low rating of 2 of 5 on his review. Similar to 

Ms. Chau, S.W. was also terminated.  
58. The evidence establishes Ms. Chau did not establish a prima facie case 

for race or sex discrimination. 
Legitimate, Non-discriminatory Reason  

59. Assuming, arguendo, that Petitioner made a prima facie showing of 
race or sex discrimination, the burden would shift to Respondent to proffer a 
legitimate non-discriminatory reason for its action.  

60. Respondent met its burden by producing credible evidence that 
Petitioner was terminated solely on the basis of what Respondent 
legitimately believed to be poor performance of her job duties. Issues of poor 

work quality, organization, and communication skills have been discussed 
herein. In addition, Respondent had a legitimate concern that Petitioner had 
low potential for improvement after given opportunities to improve.  

61. In short, Respondent had a legitimate non-discriminatory reason for 
terminating Petitioner because she was performing below a level expected of 
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support production analysts, and Respondent had a reasonable belief that 
there was low potential for improvement of Petitioner’s performance.  

62. Although Respondent’s burden to refute Petitioner’s prima facie case 
of discrimination on the basis of both race and sex was light, the evidence 
showing the reason for its personnel decision to be legitimate and non-

discriminatory was substantial. 
Pretext 

63. Assuming, arguendo, that Petitioner made a prima facie showing, then 

upon Respondent’s production of evidence of a legitimate non-discriminatory 
reason for its action, the burden shifted back to Petitioner to prove by a 
preponderance of the evidence that Respondent’s stated reasons were not its 

true reasons, but were a pretext for discrimination.  
64. In determining whether Respondent’s actions were pretextual, the 

undersigned “must evaluate whether the [petitioner] has demonstrated ‘such 

weaknesses, implausibilities, inconsistencies, incoherencies, or contradictions 
in the employer's proffered legitimate reasons for its action that a reasonable 
fact finder could find them unworthy of credence.’” Combs v. Plantation 

Patterns, Meadowcraft, Inc., 106 F.3d 1519, 1538 (11th Cir. 1997).  
65. Petitioner did not present any credible evidence that Respondent’s 

reason for terminating her was a pretext for discrimination. Petitioner 

disagreed with Respondent’s action based on her belief that her termination 
was unfair because she was given no warning of performance issues, and she 
believed Mr. Nair did not like her for personal reasons, but disagreement 

with the employer’s decision falls short of the showing necessary to establish 
pretext. Chambers v. Walt Disney World Co., 132 F. Supp. 2d 1356, 
1366 (M.D. Fla. 2001). In addition, like Ms. Chau, S.W., was terminated due 

to poor work performance. 
Conclusion 

66. Respondent put forth persuasive evidence that Petitioner was 
terminated from employment as a result of her inability to perform at a level 
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expected of a production support analyst, and not as a result of 
discrimination on the basis of race or sex.  

67. “The ultimate burden of persuading the trier of fact that the 
[employer] intentionally discriminated against the [employee] remains at all 
times with the [employee].” Texas Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 

at 253. In this case, Petitioner did not meet her burden. 
RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations issue a 
final order dismissing Petitioner’s Petition for Relief from an Unlawful 
Employment Practice. 

DONE AND ENTERED this 9th day of November, 2020, in Tallahassee, Leon 
County, Florida. 

S 
Yolonda Y. Green 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 9th day of November, 2020. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
All parties have the right to submit written exceptions within 15 days from 
the date of this Recommended Order. Any exceptions to this Recommended 
Order should be filed with the agency that will issue the Final Order in this 
case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ROBERT F. CAMERON, 
 
     Petitioner, 
 
vs. 
 
OSCEOLA COUNTY, 
 
     Respondent. 
                                                                  / 

 
 
 
 
Case No. 20-2495 
 

 
RECOMMENDED ORDER 

The final hearing in this matter was conducted before J. Bruce Culpepper, 
Administrative Law Judge of the Division of Administrative Hearings, 
pursuant to sections 120.569 and 120.57(1), Florida Statutes,1 on August 5 

and 7, 2020, by Zoom conference in Tallahassee, Florida. 
 

APPEARANCES 

For Petitioner:  Robert Finley Cameron, pro se  
                                1 Churchill Street, Apartment 10 
                                St. Catharines, Ontario, Canada  L25 2-P3 C 
 
For Respondent: Frank M. Townsend, Esquire 
                                Osceola County Attorney's Office 
                                1 Courthouse Square, Suite 4700 
                                Kissimmee, Florida  34741 
 
 

STATEMENT OF THE ISSUE 
Whether Petitioner, Robert F. Cameron, was subjected to an unlawful 

employment practice by Respondent, Osceola County, based on his disability, 

race, or national origin in violation of the Florida Civil Rights Act. 

                                                           
1 All statutory references are to Florida Statutes (2020), unless otherwise noted. 
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PRELIMINARY STATEMENT 
On or about November 1, 2019, Petitioner filed a charge of discrimination 

with the Florida Commission on Human Relations (the "Commission") 
alleging that Respondent, Osceola County (the "County"), violated the Florida 
Civil Rights Act ("FCRA") by discriminating against him based on his 

disability (handicap), race, and national origin. 
 
On April 23, 2020, the Commission notified Petitioner that no reasonable 

cause existed to believe that the County committed an unlawful employment 
practice. 

 

On May 27, 2020, Petitioner filed a Petition for Relief with the 
Commission alleging a discriminatory employment practice. The Commission 
transmitted the Petition to the Division of Administrative Hearings 

("DOAH") to conduct a chapter 120 evidentiary hearing. 
 
The final hearing was held on August 5 and 7, 2020. At the final hearing, 

Petitioner testified on his own behalf. Petitioner also called Damaris Morales, 

Sharon Chauharjasingh, Maria Colon, Robert Morales, Fatima Lozano, and 
Tammy Barton as witnesses. Petitioner's Exhibits A through D were 
admitted into evidence. The County's Exhibits A through C, E, G, H, and J 

through O were admitted into evidence. The County did not call any 
additional witnesses.   

 

A three-volume Transcript of the final hearing was filed on September 8, 
2020. At the close of the hearing, the parties were advised of a ten-day 
timeframe following receipt of the hearing transcript at DOAH to file post-

hearing submittals. Following receipt of the Transcript, Petitioner twice 
requested additional time to file a proposed recommended order. Finding 
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good cause, Petitioner's requests were granted.2 The Proposed Recommended 
Orders for both parties (including Petitioner's revised Proposed 

Recommended Order) were duly considered in preparing this Recommended 
Order.3 

 

FINDINGS OF FACT 
1. Petitioner brings this action alleging that the County discriminated 

against him based on his disability, race (white), and national origin 

(Canadian). Specifically, Petitioner asserts that the County failed to provide 
him a reasonable accommodation to allow him to participate in the 
application and selection process for a County job. 

2. The County is a political subdivision of the State of Florida and under 
the governance of the Osceola County Board of County Commissioners. 

3. At the final hearing, Petitioner testified that he is a disabled individual 

with at least seven disabilities. Pertinent to this matter, Petitioner stated 
that he is partially deaf in one ear which limits his ability to hear.4 In 
addition, Petitioner relayed that his disability(ies) affect his normal life in 
that he has frequent medical appointments and requires an increased 

number of restroom breaks. 
4. On October 15, 2019, Petitioner, who is from Canada, applied for the 

position of Budget Analyst II (the "Analyst Position") with the County. The 

Analyst Position falls within the County's Office of Management and Budget 
Department ("OMB"). The OMB is responsible for preparing the County's 

                                                           
2 By requesting a deadline for filing a post-hearing submission beyond ten days after the 
filing of the hearing transcript, the 30-day time period for filing the Recommended Order was 
waived. See Fla. Admin. Code R. 28-106.216(2).  
 
3 Petitioner filed a revised version of his post-hearing submittal on October 9, 2020, which 
the undersigned considered as Petitioner's Proposed Recommended Order in writing this 
Recommended Order. 
 
4 At the final hearing, Petitioner initially strenuously objected to identifying his specific 
disability, asserting that his right to privacy protects him from having to disclose personal 
medical information, except as requested by a medical professional. 
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annual budget, as well as analyzing and evaluating budget transfers for the 
County Commissioners.  

5. The County initiated the recruitment process for the Analyst Position 
by posting the opening on the website www.governmentjobs.com on 
October 14, 2019. Petitioner found the posting on the website and submitted 

his application through the same. At total of 15 individuals applied for the 
position, including Petitioner. 

6. The application window for the Analyst Position closed on October 21, 

2019. Thereafter, the County's Human Resources Department screened the 
15 applications to ensure the interested persons met the minimum 
qualifications for the job. Eleven applicants, including Petitioner, possessed 

the required qualifications. The Human Resources Department forwarded 
those 11 applications to the OMB for consideration. 

7. The OMB reviewed the 11 applications and selected three individuals to 

interview. These applicants included Petitioner (a white male), Lizette Rivera 
(a Hispanic female), and Sean Lower (a white male). Thereafter, the Human 
Resources Department set up a panel of five County employees to interview 

the candidates.  
8. Petitioner learned that he was being considered for the job on 

Thursday, October 24, 2019. That morning, the County called Petitioner at 
his home in Canada to inquire whether he was available for an interview the 

next day, Friday, October 25, 2019. Damaris Morales, an administrative 
assistant in the OMB, made the call.  

9. This case centers around what was said during that morning phone 

call. Petitioner and Ms. Morales left the conversation with vastly different 
impressions of what transpired. 
The Phone Call According to Petitioner 

10. Petitioner testified that Ms. Morales called him at a most inopportune 
time. His home phone rang at 8:44 a.m. At that moment, Petitioner was 
rushing out of his apartment to reach a 9:00 a.m. doctor's appointment. In 
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fact, Petitioner had already started his car with an automatic starter, and it 
was running in his driveway. After he heard his phone ring, however, he 

turned back to answer the call.  
11. Petitioner answered the phone and greeted the caller. The caller 

identified herself as "Tamaris" from Osceola County.5 Ms. Morales then 

informed Petitioner that she was calling to set up an interview for the 
Analyst Position.  

12. Petitioner initially expressed to Ms. Morales that her call was "great" 

news. He then explained that he was running out the door to a medical 
appointment. Therefore, he asked if she would email him details about the 
interview, and he would respond to her as soon as he returned home. 

Ms. Morales informed Petitioner that the interviews would take place the 
next day (Friday). Petitioner was alarmed at the short notice. He explained to 
Ms. Morales that he was currently at home in New York state and could not 

travel to Florida for an in person interview the next day. Ms. Morales replied 
that she could arrange a telephone interview. Petitioner then asked 
Ms. Morales when the interview on Friday was scheduled. Ms. Morales 
relayed that she would email him the specific information when she obtained 

the time from her manager. Petitioner stated that he would "clear my 
schedule tomorrow for that interview." Petitioner then signed off saying, 
"Thank you. I do have to run. Sorry." Ms. Morales hung up the phone first. 

The conversation lasted 1 minute and 30 seconds. 
13. As Petitioner left for his doctor's appointment, he was under the 

impression that Ms. Morales would email him imminently regarding 

available times for the Friday telephone interview. 
The Phone Call According to Ms. Morales 

14. At the final hearing, Ms. Morales described a vastly different 

conversation with Petitioner. As further discussed below, Ms. Morales's 

                                                           
5 At the final hearing, Petitioner testified that he heard Damaris Morales state her name as 
"Tamaris." 



6 

initial impressions of Petitioner from that phone call ultimately led the OMB 
to decide not to interview Petitioner for the Analyst Position. 

15. When Petitioner answered the phone, Ms. Morales testified that 
Petitioner's "aggressive" tone quite startled her. In a "loud" voice, Petitioner 
declared, "Yeah. What do you want? I don't have time to talk right now. I've 

got to be somewhere." Ms. Morales was not expecting such an abrupt and 
jarring reception. After a few seconds of stunned silence, Ms. Morales 
explained to Petitioner that she was calling about his application for the 

Analyst Position. 
16. Continuing in his harsh tone, Petitioner replied, "I have somewhere I 

need to be right now. Send me all the information via email. I am in Niagara 

Falls, New York." Petitioner then hung up the phone first without providing 
Ms. Morales his availability for a Friday interview. The whole conversation 
took less than 30 seconds. 

17. At the final hearing, in response to Ms. Morales's testimony, Petitioner 
suggested that she may have overheard an exchange between him and his 
son, Stewart, with whom he lives. Petitioner explained that, as he was 
leaving his apartment, his son called out from his bedroom asking whether 

the bathroom was free. Petitioner yelled back, "What do you want, Stewart? I 
am leaving." Petitioner explained that his phone may have malfunctioned 
and engaged Ms. Morales' call without him actually picking up the receiver. 

Petitioner strongly denied that he directed the comment "what do you want?" 
at Ms. Morales. 

18. Petitioner also theorized that if he spoke in a loud tone with 

Ms. Morales, it may have been due to his disability. As indicated above, 
Petitioner testified that he is deaf in one ear. Petitioner explained that 
Ms. Morales was talking very fast during their phone call. In responding to 

her questions, Petitioner was not trying to be abrupt or argumentative. 
However, he was in a rush to reach his appointment and was frustrated at 
the delay.  
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19. Continuing with Petitioner's story, after the phone call, as Thursday 
morning progressed into Thursday afternoon, Petitioner did not receive an 

email back from Ms. Morales. Therefore, around 2:15 p.m., Petitioner called 
the County to speak with her. He was forwarded to her office phone, where he 
left a voicemail. In his message, Petitioner expressed that he was available 

for an interview any time the next day (Friday). He also left his Skype 
contact information. 

20. Time continued to pass on Thursday. With no response over the next 

two hours, at 4:14 p.m., Petitioner again called for Ms. Morales. This time, he 
was able to reach her. Petitioner inquired about his interview time for 
Friday. Ms. Morales momentarily demurred, telling Petitioner that she had 

to check with her manager. After several minutes, Ms. Morales came back on 
the line. She then told Petitioner that the Friday interviews were "full up." 
When Petitioner asked about an interview on another day, Petitioner claims 

that Ms. Morales promptly "slammed the phone down in my ear."  
21. Ms. Morales, on the other hand, testified that after she informed 

Petitioner that no interview times were available on Friday, Petitioner got 
angry and threatened her with a "legal matter." Petitioner then hung up on 

her. 
22. Petitioner was not content to let the matter drop. Therefore, on Friday 

morning at 9:47 a.m., he emailed the County Manager, Don Fisher, to 

complain about the County's Human Resources Department and the OMB. In 
his email, Petitioner summarized the events from the previous day. 
Petitioner focused on the fact that Ms. Morales told him that she would 

provide him an interview time. Then, when he contacted her Thursday 
afternoon, Ms. Morales informed him that the interviews were "full up," and 
he would not be offered an opportunity to interview for the Analyst Position. 

23. Petitioner sent Mr. Fisher follow-up emails at 10:01 a.m. and 
10:03 a.m. In the first follow-up email, Petitioner stated:  
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I am disabled and covered under the ADA Act. I 
make this request for accommodation under the 
ADA Act. 
 

24. At 10:10 a.m., Petitioner sent an email to another County employee, 
Maria Colon, the Director of the Human Resources Department and the 

County's Americans with Disability Act ("ADA") coordinator. In this email, 
Petitioner stated: 

You are the designated ADA Act Coordinator, but 
you are discriminating against me and denying my 
ADA rights to accommodation under the ACT and 
Title VII. 

 
I formally ask for this interview to be rescheduled 
and Oscola [sic] County to stop this discrimination. 

 
25. Attached to this email, Petitioner included a copy of his Ontario 

Disability Support Program Certificate of Disability ("ODSP Certificate"). At 

the final hearing, Petitioner explained that the ODSP Certificate, which was 
determined in 2013, is proof of his disability. Petitioner's certificate states: 

Your file with the Disability Adjudication Unit has 
been adjudicated and you have been found to be a 
person with a disability as defined in the Ontario 
Disability Support Program Act. 1997. 

 
26. At the final hearing, Petitioner expounded on the reasons for his 

request, explaining that he sought an accommodation to enable him to 
conduct a telephonic interview because his disability prevented him from 
driving from Canada to Florida to interview in person. Furthermore, as a 

disabled person, he needed more time to prepare and participate in the 
recruitment process. The specific accommodation he desired was to be 
allowed to interview by telephone on Monday, October 28, 2019. 

27. Not hearing a response from Ms. Colon by Friday afternoon, at 

3:03 p.m., Petitioner dispatched another email to her. He again attached his 
ODSP Certificate. In this email, Petitioner wrote that "your staff member 
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Tamaris" refused to schedule an interview and then "hung up the phone on 
me." Petitioner also repeated that he was "requesting reasonable 

accommodation for the Budget Analyst II position." 
28. Ms. Colon called Petitioner shortly after his second email. During this 

call, Petitioner informed Ms. Colon that he was disabled, and he needed a 

telephone interview for the County job opening. Petitioner added that he was 
located out of state, and he could not travel to Florida in time for an in-person 
interview. Petitioner further declared that the County was discriminating 

against him because of his disability and his national origin. Ms. Colon 
advised Petitioner that she would look into his concerns and get back to him. 
Petitioner claims that Ms. Colon ended this conversation by slamming the 

phone in his ear.   
29. During this call, despite Ms. Colon's request, Petitioner refused to 

identify his specific disability. At the final hearing, Petitioner asserted that 

the law protects those with disabilities from having to disclose their actual 
medical conditions. He said that, to safeguard their privacy, the disabled do 
not have to reveal their disability, except to the limited extent necessary to 
relate the disability to the requested accommodation.  

30. At 6:01 p.m. on Friday evening, Ms. Colon emailed Petitioner stating, 
"Per our phone conversation, I will look into your concerns and get back with 
you on Monday."  

31. By late Monday morning, October 28, 2019, however, Petitioner had 
not heard from Ms. Colon. Therefore, he sent her two emails. At 11:43 a.m., 
Petitioner wrote, "When is my interview? I am not available tomorrow."  

32. With no response to this first email, at 3:48 p.m., Petitioner wrote, "As 
per your reply above, you indicated my accommodation request under the 
ADA and interview time would be dealt with today. It is 4 pm EST. Please 

respond." Petitioner then signed off, "I am available for an interview 10am to 
11 am tomorrow and then on Wednesday, Thursday or Friday." 
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33. Petitioner received a response from Ms. Colon at 6:10 p.m., Monday 
evening. In her email, Ms. Colon wrote: 

I had the opportunity to look into your concerns. To 
be honest, customer service is very important in the 
Budget Analyst II role, and we're assessing those 
skills in every contact with candidates. The OMB 
Department had concerns about the way you 
handled the call and treated the employee that 
contacted you on October 24th for the purpose of 
scheduling an interview. Therefore, the 
Department has moved forward with other 
candidates. 

 
34. Petitioner was most displeased at Ms. Colon's email, and at 6:54 p.m., 

he responded: 

I did nothing except indicate I was available for an 
interview. Regardless none of this over-rides the 
ADA and my rights to employment and 
accommodation. I will be discussing your actions, 
the "OMB" in denying my constitutional and ADA 
rights, my Title VII rights with [a County attorney] 
tomorrow. If they fail to resolve this, then I will be 
suing you personally, Tamaris, the OMB and the 
County on a substantial indemnity basis for well in 
excess of $500g.  

 
Petitioner ended the email with "See you soon in court." 

35. Six minutes later, at 7:01 p.m., Petitioner sent another email to 

Ms. Colon. In this message, Petitioner stated: 
I must commend you for trying to deflect the 
egregious violation of my rights through trying to 
claim my rights to an interview are somehow 
superceded [sic] by this department withdrawing 
an interview based on race, geography, nationality 
and disability … in a call in which this Tamaris 
said and I quote – "we are full up" … . I asked her 
to leave my interview time through an email. If 
that qualifies as "poor customer service" then you 
have a very BIG legal problem using that as a 
diversion for blantant [sic] discrimination based on 
race, color, nationality, and disability. 
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Petitioner ended this email with, "I will be happy to take you to Federal 
Court not the Courthouse right across the street. See you soon in court." 

36. Petitioner wrote Ms. Colon once more at 7:03 p.m. In this email, 
Petitioner accused Ms. Colon of "a blatant discrimination of interest in 
applying the ACT. Your superiors told you to deny me my rights under the 

ADA and you did so." Petitioner then declared that he was going to "sue you 
personally. … Trust me on that." 

37. After Monday, October 28, 2019, Petitioner never heard back from 

Ms. Morales or Ms. Colon regarding his application for the Analyst Position. 
Consequently, Petitioner claims that the County, by refusing to respond to 
his request for a telephone interview, denied him his rights under the FCRA 

and the ADA. 
38. At the final hearing, Petitioner vehemently denied that he was rude to 

Ms. Morales or during his call with Ms. Colon. Petitioner professed that he 

was perfectly polite to Ms. Morales. In addition, he asserted that 
Ms. Morales's testimony that he hung up the phone on her is totally false. 
Petitioner also contended that he did not threaten Ms. Colon with legal action 
as a means of intimidation. He was just exercising his rights as a disabled 

person.  
39. Petitioner further charged that the County's excuse for removing him 

from consideration was based on a misconstrued comment overheard during 

a brief phone call. Petitioner insists that his single utterance, "What do you 
want (Stewart)," cannot and should not justify the County's discriminatory 
action. 

40. The County ultimately hired Lizette Rivera for the Analyst Position. 
Petitioner alleges that the decision to hire Ms. Rivera is evidence of the 
County's female employees working together to eliminate white, male 

candidates. Petitioner maintains that Ms. Morales, a Hispanic female, 
favored another Hispanic (nondisabled) female (Ms. Rivera) for the Analyst 
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Position. Consequently, Petitioner claims that Ms. Morales rigged the process 
and discriminated against Petitioner.  

41. At the final hearing, the County did not dispute that, while the OMB 
initially considered Petitioner for the Analyst Position, it quickly decided not 
to interview him for the job. The County also confirmed that the OMB did 

interview, and ultimately hire, Ms. Rivera to fill the Analyst Position. 
42. Regarding the County's decision not to interview Petitioner, after the 

initial phone call, Ms. Morales testified that she was quite startled by 

Petitioner's rude and unprofessional conduct. She immediately reported the 
conversation to her supervisor, Sharon Chauharjasingh, who is the Director 
of the OMB. Ms. Morales expressed to Ms. Chauharjasingh how shocked she 

was by Petitioner's behavior. Ms. Morales further relayed that because 
Petitioner was "in a rush," he did not provide her his availability for a 
telephone interview. Consequently, she had no information which would 

allow her to schedule him for an interview on Friday.  
43. Ms. Morales's testimony describing the telephone interaction with 

Petitioner was credible and is credited. Petitioner admitted to parts of 
Ms. Morales's versions, including that fact that he was in a rush and that he 

yelled, "what do you want?" 
44. Other than the two phone calls with Petitioner on Thursday, 

October 24, 2019, Ms. Morales was not involved in the OMB's decision not to 

interview Petitioner or to hire Ms. Rivera. (Those decisions belonged to 
Ms. Chauharjasingh.) Ms. Morales did not participate on the interview panel 
for either Ms. Rivera or Mr. Lower.   

45. Ms. Morales further testified that at no time during her phone calls 
with Petitioner did he inform her that he had a disability, or that he needed 
an accommodation to participate in the interview process. 

46. Ms. Chauharjasingh also testified at the final hearing. 
Ms. Chauharjasingh initially explained that the OMB is tasked with 
preparing the County's annual budget of approximately $1 billion. The 
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person who fills the Analyst Position will work in the OMB. The duties of the 
Analyst Position include reviewing the budgets of the different County 

departments, as well as assisting those departments with budget questions 
and preparation related tasks. The Analyst Position will also review 
budgetary impacts and projections, and be prepared to personally discuss 

these issues with County representatives. In addition, the Analyst Position 
will interact daily with other staff members and occasionally contact outside 
companies and the public.   

47. Regarding the hiring of Ms. Rivera, Ms. Chauharjasingh disclosed 
that, because she oversees the OMB, she was responsible for selecting the 
person to fill the Analyst Position. For this opening, Ms. Chauharjasingh was 

the individual who narrowed down the applicants to the shortlist of three 
individuals including Petitioner, Ms. Rivera, and Mr. Lower. In selecting 
these candidates, Ms. Chauharjasingh looked at each applicant's past 

experience as a budget analyst, as well as their aptitude to efficiently assume 
the job duties. Based on their resumes, Ms. Chauharjasingh believed that 
each finalist was qualified for the Analyst Position.  

48. After selecting the three candidates, Ms. Chauharjasingh asked her 

assistant, Ms. Morales, to call each applicant and set up an interview. 
Ms. Chauharjasingh asked Ms. Morales to schedule the interviews for either 
Friday, October 25, 2019, or Monday, October 28, 2019. At the final hearing, 

Ms. Chauharjasingh represented that the County routinely interviews job 
applicants by telephone.  

49. Ms. Chauharjasingh further testified that the decision not to continue 

the interview process with Petitioner was hers. Ms. Chauharjasingh 
recounted that on Thursday morning, October 24, 2019, Ms. Morales came 
into her office looking "shaken up." Ms. Morales reported that she had just 

spoken to Petitioner, and he yelled at her and was rude and unprofessional.  
50. Ms. Chauharjasingh had never heard of a job candidate reacting the 

way Ms. Morales described. Ms. Morales has never complained to her about 
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any other applicant. Based on Ms. Morales's interaction with Petitioner, 
Ms. Chauharjasingh immediately decided to remove Petitioner from 

consideration for the Analyst Position. She therefore directed Ms. Morales to 
"move on" from Petitioner and not to communicate with him any further. 
Instead, Ms. Morales was to only schedule interviews with the other two 

candidates (Ms. Rivera and Mr. Lower). 
51. The County's panel of five interviewers, which included 

Ms. Chauharjasingh, conducted an in-person interview of Ms. Rivera on 

Friday, October 25, 2019, at 11:30 a.m. Mr. Lower was interviewed, in 
person, on Monday morning, October 28, 2019, at 9:30 a.m. Following the 
interviews, the panel ranked the candidates, and then sent the list to 

Ms. Chauharjasingh. Ms. Chauharjasingh extended the offer of employment 
to Ms. Rivera, who was the top-ranked candidate. 

52. Ms. Chauharjasingh concluded her testimony by asserting that 

Petitioner's disability played no role in her decision not to interview him. 
Ms. Chauharjasingh explained that, at the time she decided to terminate the 
interview process with him, neither she nor Ms. Morales had any knowledge 
or information regarding Petitioner's disability.  

53. Instead, the sole basis for removing Petitioner from the shortlist was 
Ms. Morales' interaction with him during her initial phone call. 
Ms. Chauharjasingh testified that, based on the specific responsibilities of the 

Analyst Position, personal traits such as good communication skills, decorum, 
and telephone etiquette are very important. For example, the Detailed Job 
Posting for the Analyst Position includes a Physical Demand Requirement of 

"Expressing or exchanging ideas by spoken word or perceiving sound by ear." 
Consequently, upon hearing Ms. Morales's description of Petitioner's attitude 
and behavior during the telephone call, Ms. Chauharjasingh decided that the 

County did not need to consider Petitioner's application any further.   
54. In her testimony, Ms. Colon expressed that she had no part in the 

OMB's decision not to interview Petitioner. She became involved in this 
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matter only after she received Petitioner's email, addressed to her as the 
County's ADA coordinator, on Friday morning, October 25, 2019.  

55. Ms. Colon stated that after she read Petitioner's email, she did not 
immediately respond because she first wanted to determine what exactly had 
transpired between Petitioner and Ms. Morales the previous day. Ms. Colon 

spoke with both Ms. Morales and Ms. Chauharjasingh on Friday. From these 
conversations, Ms. Colon heard that Petitioner was "rude" during 
Ms. Morales's first telephone call. Further, Petitioner was so "abrupt" that 

Ms. Morales was not able to offer him an interview time. Ms. Morales also 
informed Ms. Colon that Petitioner did not mention a disability or request an 
accommodation during either of their calls.  

56. Regarding her own phone call with Petitioner on Friday afternoon, 
Ms. Colon described an experience very similar to Ms. Morales's. Ms. Colon 
testified that the conversation was "not pleasant." As with Ms. Morales, 

Ms. Colon recounted that Petitioner was "agitated," loud," and "extremely 
unprofessional." During the exchange, Petitioner also threatened to sue her 
and the County. 

57. Regarding her email to Petitioner on Monday evening, October 28, 

2019, in which she wrote that, "The OMB Department had concerns about 
the way you handled the call and treated the employee that contacted you on 
October 24th," Ms. Colon stated that the decision not to schedule Petitioner 

for an interview was made on October 24, 2019. Specifically, after talking 
with Ms. Morales and Ms. Chauharjasingh, Ms. Colon learned that 
Ms. Chauharjasingh had decided not to interview Petitioner immediately 

after Ms. Morales reported to her regarding Petitioner's rude and 
unprofessional interaction with her during their first phone call.  

58. As a final witness, Ms. Fatima Lozano testified regarding her 

participation on the interview panel for the Analyst Position. Ms. Lozano 
described herself as a Human Resources "generalist" with the County. 
Ms. Lozano has taken part in a number of interviews of applicants for County 
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employment. She relayed that the County routinely conducts telephonic 
interviews. 

59. Ms. Lozano repeated that, when hiring employees, the department 
responsible for the position sets up the interviews and selects the winner. For 
the Analyst Position, the OMB selected the applicants who would interview 

for the job.   
60. Regarding scheduling the interviews for the Analyst Position, 

Ms. Lozano testified that, on October 21, 2019, she received a calendar invite 

requesting her availability. The interviews then took place on Friday, 
October 25, 2019, at 11:30 a.m. and Monday, October 28, 2019, at 9:30 a.m. 

61. While the above findings chronical the key aspects of Petitioner's 

discrimination claim, Petitioner also raised several other complaints against 
the County. Petitioner was exceedingly frustrated by the County's failure to 
schedule his interview through the www.governmentjobs.com website. At the 

final hearing, Petitioner elicited testimony from several County employees 
that, although the County pays a hefty annual fee to recruit employees 
through governmentjobs.com, the County only uses the website to solicit 

applications. Petitioner was "shocked" to learn that the County did not take 
advantage of the website's functions to schedule interviews with candidates.  

62. Petitioner was also "stunned" at the County's attempt to schedule his 

interview with less than one day's notice. Petitioner found the practice 
unprofessional and unacceptable. Petitioner represented that the standard 
process used by governmentjobs.com is to email a notification to the job 

applicant at least four to seven days prior to the agreed interview time. 
63. Based on the competent substantial evidence in the record, the 

preponderance of the evidence does not establish that the County 

discriminated against Petitioner based on his disability (handicap), race, or 
national origin. Instead, the credible evidence establishes that the decision 
not to interview Petitioner was made without knowledge of his disability 
prior to his request for an accommodation, and without regard to his race or 
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national origin. The decision to not interview Petitioner was based solely on 
his own behavior, considered rude and unprofessional, effectively 

disqualifying him from the job. Accordingly, Petitioner failed to meet his 
burden of proving that the County committed an unlawful employment 
practice against him in violation of the FCRA. 

 
CONCLUSIONS OF LAW 

64. The Division of Administrative Hearings has jurisdiction over the 

parties and the subject matter of this cause pursuant to sections 120.569, 
120.57(1), and 760.11(7), Florida Statutes. See also Fla. Admin. Code R. 60Y-
4.016. 

65. Petitioner brings this action alleging that the County discriminated 
against him during the hiring process for employment with the County. 
Petitioner specifically charges that the County discriminated against him 

based on a disability (handicap), in that the County failed to fulfill 
Petitioner's request for a reasonable accommodation, which would have 
enabled him to fairly participate in an interview for the Analyst Position.6   

66. The FCRA protects individuals from disability discrimination in the 
workplace. See §§ 760.10 and 760.11, Fla. Stat. Section 760.10 states, in 
pertinent part: 

(1) It is an unlawful employment practice for an 
employer: 
 
(a) To discharge or to fail or refuse to hire any 
individual, or otherwise to discriminate against any 
individual with respect to compensation, terms, 
conditions, or privileges of employment, because of 
such individual's race, color, religion, sex, 

                                                           
6 At various points during the course of this matter, Petitioner also asserted that the County 
discriminated against him based on his race (white), sex (male), and national origin 
(Canadian). However, no evidence or testimony in the record supports Petitioner's 
allegations on these classifications. Instead, based on his testimony at the final hearing, 
Petitioner's claim primarily focuses on allegations that the County failed to accommodate his 
request for a reasonable accommodation.  
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pregnancy, national origin, age, handicap, or 
marital status. 
 

67. Section 760.11(7) permits a party for whom the Commission 
determines that there is not reasonable cause to believe that a violation of 
the FCRA has occurred to request an administrative hearing before DOAH. 

Following an administrative hearing, if the Administrative Law Judge 
("ALJ") finds that a discriminatory act has occurred, the ALJ "shall issue an 
appropriate recommended order to the commission prohibiting the practice 

and recommending affirmative relief from the effects of the practice, 
including back pay." § 760.11(7), Fla. Stat. 

68. The burden of proof in administrative proceedings, absent a statutory 

directive to the contrary, is on the party asserting the affirmative of the 
issue. Dep't of Transp. v. J.W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 1981); see 

also Sec'y, U.S. Dep't of Hous. & Urban Dev. ex rel. Herron v. Blackwell, 908 

F.2d 864, 870 (11th Cir. 1990); and Dep't of Banking & Fin., Div. of Sec. & 

Investor Prot. v. Osborne Stern & Co., 670 So. 2d 932, 935 (Fla. 1996)("The 
general rule is that a party asserting the affirmative of an issue has the 

burden of presenting evidence as to that issue."). The hearing is de novo. 
§ 120.57(1)(k) Fla. Stat. The preponderance of the evidence standard is 
applicable to this matter. § 120.57(1)(j), Fla. Stat. 

69. The FCRA is patterned after Title VII of the Civil Rights Act of 1964, 
as amended. Accordingly, Florida courts hold that federal decisions 
construing Title VII are applicable when considering claims under the FCRA. 

Harper v. Blockbuster Entm't Corp., 139 F.3d 1385, 1387 (11th Cir. 1998); 
Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 21 (Fla. 3d DCA 
2009); and Fla. State Univ. v. Sondel, 685 So. 2d 923, 925 n.1 (Fla. 1st DCA 

1996). 
70. Specifically regarding disability discrimination, the FCRA is construed 

in conformity with the ADA found in 42 U.S.C. § 12101 et seq. Cordoba v. 

Dillard's, Inc., 419 F.3d 1169, 1175 (11th Cir. 2005)(citing Wimberly v. 
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Secs. Tech. Grp., Inc., 866 So. 2d 146, 147 (Fla. 4th DCA 2004))("Because 
Florida courts construe the FCRA in conformity with the ADA, a disability 

discrimination cause of action is analyzed under the ADA."). See also Holly v. 

Clairson Indus., L.L.C., 492 F.3d 1247, 1255 (11th Cir. 2007)(FCRA claims 
are analyzed under the same standards as the ADA.). 

71. Discrimination may be proven by direct, statistical, or circumstantial 
evidence. Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 22 (Fla. 3d 
DCA 2009). Direct evidence of discrimination is "evidence, which if believed, 

proves [the] existence of [a] fact in issue without inference or presumption. ... 
Evidence that only suggests discrimination, ... or that is subject to more than 
one interpretation, ... does not constitute direct evidence." Leme v. S. Baptist 

Hosp. of Florida, Inc., 248 F. Supp. 3d 1319, 1338 (M.D. Fla. 2017); see also 

Denney v. City of Albany, 247 F.3d 1172, 1182 (11th Cir. 2001)(Direct 

evidence is evidence that, if believed, would prove the existence of 
discriminatory intent behind the decision without any inference or 
presumption.); and Holifield v. Reno, 115 F.3d 1555, 1561 (11th Cir. 1997). 

Courts have held that "'only the most blatant remarks, whose intent could be 
nothing other than to discriminate ...' will constitute direct evidence of 
discrimination." Damon v. Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 

1358-59 (11th Cir. 1999). 
72. The record in this proceeding contains no direct evidence of 

discrimination regarding the County's decision not to interview Petitioner for 

the Analyst Position. Petitioner alleges that Ms. Morales fabricated her claim 
of rudeness as a ruse to exercise a preplanned scheme to eliminate white 
male candidates. However, other than the fact that both women have 
Hispanic last names, Petitioner did not offer direct evidence of a 

discriminatory act on the part of Ms. Morales or any other County employee. 
73. Similarly, Petitioner did not present statistical evidence of disability 

discrimination by the County.  



20 

74. In the absence of direct or statistical evidence of discriminatory intent, 
Petitioner must rely on circumstantial evidence of disability discrimination to 

prove his case. For discrimination claims involving circumstantial evidence, 
Florida courts follow the three-part, burden-shifting framework set forth in 
McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 

668 (1973), and its progeny. See also Valenzuela, 18 So. 3d at 21-2; and 
St. Louis v. Fla. Int'l Univ., 60 So. 3d 455, 458 (Fla. 3d DCA 2011). 

75. Under the McDonnell Douglas framework, Petitioner bears the initial 

burden of establishing, by a preponderance of the evidence, a prima facie case 
of discrimination. McDonnell Douglas, 411 U.S. at 802-04; see also Burke-

Fowler v. Orange Cty., 447 F.3d 1319, 1323 (11th Cir. 2006). Demonstrating a 
prima facie case is not "onerous," but rather only requires Petitioner "to 
establish facts adequate to permit an inference of discrimination." Holifield, 

115 F.3d at 1562. 
76. If Petitioner establishes a prima facie case of disability discrimination, 

he creates a presumption of discrimination. At that point, the burden shifts 

to the employer to articulate a legitimate, non-discriminatory reason for 
taking the adverse employment action. Valenzuela, 18 So. 3d at 22. The 
reason for the employer's decision should be clear, reasonably specific, and 

worthy of credence. Dep't of Corr. v. Chandler, 582 So. 2d 1183, 1186 (Fla. 1st 
DCA 1991). The employer has the burden of production, not persuasion, to 
demonstrate to the finder of fact that the decision was non-discriminatory. 

See Wilson v. B/E Aerospace, Inc., 376 F.3d 1079, 1087 (11th Cir. 2004). This 
burden of production is "exceedingly light." Holifield, 115 F.3d at 1564. The 
employer only needs to produce evidence of a reason for its decision. It is not 

required to persuade the trier of fact that its decision was actually motivated 
by the reason given. See St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502 (1993). 

77. If the employer meets its burden, the presumption of discrimination 

disappears. The burden then shifts back to the employee to prove that the 
employer's proffered reason was not the true reason but merely a "pretext" 
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for discrimination. See Combs v. Plantation Patterns, 106 F.3d 1519, 1538 
(11th Cir. 1997); Valenzuela, 18 So. 3d at 25. In order to satisfy this final step 

of the process, the employee must "show[] directly that a discriminatory 
reason more likely than not motivated the decision, or indirectly by showing 
that the proffered reason for the employment decision is not worthy of belief." 

Chandler, 582 So. 2d at 1186 (citing Tex. Dep't of Cmty. Aff. v. Burdine, 450 
U.S. 248, 252-56 (1981)). The inquiry on pretext centers on the employer's 
"good faith belief," not the employee's interpretation of the events. Juback v. 

Michaels Stores, Inc., 143 F. Supp. 3d 1195, 1207 (M.D. Fla. 2015). The 
proffered explanation is "not worthy of belief" if the employee demonstrates 
"such weaknesses, implausibilities, inconsistencies, incoherencies, or 

contradictions in the employer's proffered legitimate reasons for its action 
that a reasonable factfinder could find them unworthy of credence." Combs, 
106 F.3d at 1538; see also Reeves v. Sanderson Plumbing Prods., Inc., 530 

U.S. 133, 143, 120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000). Petitioner "must 
prove that the reasons articulated were false and that the discrimination 

was the real reason" for the defendant's actions. City of Miami v. Hervis, 65 
So. 3d 1110, 1117 (Fla. 3d DCA 2011)(quoting St. Mary's Honor Ctr., 509 U.S. 
at 515: "[A] reason cannot be proved to be 'a pretext for discrimination' unless 

it is shown both that the reason was false, and that discrimination was the 
real reason." 

78. Despite the shifting burdens of proof, "the ultimate burden of 

persuading the trier of fact that the defendant intentionally discriminated 
against the plaintiff remains at all times with the plaintiff." Burdine, 450 
U.S. at 253, 101 S. Ct. at 1089, 67 L. Ed. 2d 207; Valenzuela, 18 So. 3d at 22. 

In other words, regardless of whether a petitioner presents direct evidence or 
relies on the McDonnell Douglas presumption to establish a discrimination 
claim, Petitioner "always has the burden of demonstrating that, more 

probably than not, the employer took an adverse employment action against 
him on the basis of a protected personal characteristic." Leme, 248 F. Supp. 
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3d 1319 (M.D. Fla. 2017)(citing Wright v. Southland Corp., 187 F.3d 1287, 
1292 (11th Cir. 1999)). 

79. To establish a claim for disability discrimination under the FCRA, 
Petitioner must show that: (1) he had a disability; (2) he was a qualified 
individual; (3) the employer took an adverse employment action against him; 

and (4) the employer took that action because of the petitioner's disability. 
Leme v. S. Baptist Hosp. of Florida, Inc., 248 F. Supp. 3d 1319, 1337–38 
(M.D. Fla. 2017); see also Lucas v. W.W. Grainger, Inc., 257 F.3d 1249, 1255 

(11th Cir. 2001)(Using circumstantial evidence, "[i]n order to establish a 
prima facie case of discrimination under the ADA, the plaintiff must show 
that: (1) he is disabled; (2) he was a qualified individual at the relevant time, 

meaning he could perform the essential functions of the job in question with 
or without reasonable accommodations; and (3) he was discriminated against 
because of his disability;" Frazier-White v. Gee, 818 F.3d 1249, 1255 (11th Cir. 

2016); and 42 U.S.C. § 12112(a).  
80. A petitioner may pursue a disability discrimination claim on three 

distinct theories including intentional discrimination, disparate treatment, or 

failure to make reasonable accommodations. Leme, 248 F. Supp. 3d at 1338; 
Rylee v. Chapman, 316 Fed. Appx. 901, 906 (11th Cir. 2009). Pertinent to 
Petitioner's claim, "[f]ailure to accommodate is an independent basis for 

liability under the ADA." Alboniga v. Sch. Bd. of Broward Cty., 87 F. Supp. 
3d 1319, 1337 (S.D. Fla. 2015). 

81. To prevail on a failure to accommodate claim, Petitioner must 

demonstrate that: (1) he was a qualified individual with a disability; (2) he 
made a specific request for a reasonable accommodation; and (3) the employer 
failed to provide the reasonable accommodation, or engage in the requisite 

interactive process in order to identify a reasonable accommodation. 
D'Onofrio v. Costco Wholesale Corp., 964 F.3d 1014, 1021 (11th Cir. 2020); see 

also 42 U.S.C. § 12112(b); and Lucas, 257 F.3d at 1255 ("An employer 

unlawfully discriminates against a qualified individual with a disability 



23 

when the employer fails to provide 'reasonable accommodations' for the 
disability--unless doing so would impose undue hardship on the employer."). 

The third prong examines whether, but for Petitioner's disability, he would 
have been subjected to the alleged discrimination. Alboniga, 87 F. Supp. 3d at 
1338; and Holly, 492 F.3d at 1263, n.17 (The petitioner "bears the burden of 

showing not only that [the employer] failed to reasonably accommodate his 
disability, but that, but for [the employer's] failure to accommodate his 
disability, he would not have been terminated."). 

82. A petitioner is "qualified" if he, with or without reasonable 
accommodation, can perform the essential functions and job requirements of 
the position he desires. Earl v. Meryns, Inc., 207 F.3d 1361, 1365 (11th Cir. 

2000). 
83. A qualified individual is not entitled to the accommodation of his 

choice, but rather, only to a "reasonable" accommodation. Stewart v. Happy 

Herman's Cheshire Bridge, Inc., 117 F.3d 1278, 1286 (11th Cir. 1997).  
84. A petitioner bears the burden both to identify an accommodation and 

to show that it is "reasonable." Lucas, 257 F.3d at 1255. "Whether an 

accommodation is reasonable depends on specific circumstances." Terrell v. 

USAir, 132 F.3d 621, 626 (11th Cir. 1998). An accommodation is "reasonable" 
and, therefore, required under the ADA, only if it enables the employee to 

perform the essential functions of the job. LaChance v. Duffy's Draft House, 
146 F.3d 832, 835 (11th Cir. 1998). An employer need not accommodate an 
employee in any manner the employee desires, nor reallocate job duties to 

change the essential functions of the job. Mervyns, Inc., 207 F.3d at 1367. The 
intent of the ADA is that "'an employer needs only to provide meaningful 

equal employment opportunities' ... '[t]he ADA was never intended to turn 
nondiscrimination into discrimination' against the non-disabled." United 

States Equal Employment Opportunity Comm'n v. St. Joseph's Hosp., Inc., 

842 F.3d 1333, 1346 (11th Cir. 2016)(quoting Terrell, 132 F.3d at 627). 
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85. Moreover, an employer is not required to provide an employee with 
"the maximum accommodation or every conceivable accommodation possible." 

Stewart, 117 F.3d at 1285. Neither is an employer required "to transform the 
position into another one by eliminating functions that are essential to the 
nature of the job as it exists." Lucas, 257 F.3d at 1260.  

86. Finally, "the duty to provide a reasonable accommodation is not 
triggered unless a specific demand for an accommodation has been made." 
Gaston v. Bellingrath Gardens & Home, Inc., 167 F.3d 1361, 1363 (11th Cir. 

1999). 
87. Turning to the facts found in this matter regarding Petitioner's failure 

to accommodate claim, Petitioner proved, and County did not dispute, that he 

is "disabled" under the FCRA. Petitioner is disabled due to hearing loss; 
hearing is a "major life activity" under the ADA.7  

88. Petitioner also established, and again, the County did not dispute, 

that he was "qualified" for the Analyst Position. Both the County's Human 
Resources Department and Ms. Chauharjasingh screened Petitioner's resume 
and found that he possessed the requisite experience and training to perform 

the functions of the job for which he applied. 
89. Next, Petitioner showed that he made a specific request for an 

accommodation. On Friday morning, October 25, 2019, in an email to the 

County Manager, Petitioner stated, "I am disabled and covered under the 
ADA Act. I make this request for accommodation under the ADA Act." 
Moments later, Petitioner emailed Ms. Colon in the County's Human 

Resources Department requesting his "interview to be rescheduled." That 
afternoon, in a telephone call with Ms. Colon, Petitioner specifically 
expressed that he was disabled, and he needed a telephone interview for a job 

opening with the County. 

                                                           
7 A "disability" is defined as (A) a physical or mental impairment that substantially limits 
one or more major life activities of such individual; (B) a record of such an impairment; or 
(C) being regarded as having such an impairment. 42 U.S.C. § 12102(1). See St. Joseph's 
Hosp., Inc., 842 F.3d at 1343. 
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90. The facts further demonstrate that Petitioner's request was 
"reasonable." The accommodation Petitioner sought was to participate in his 

interview by telephone. Over the course of his conversations with Ms. Colon, 
Petitioner indicated that he was available for a telephonic interview at 
various times every day from October 28 through November 1, 2019. 

Ms. Morales, Ms. Chauharjasingh, and Ms. Colon all readily agreed that the 
County regularly conducts interviews by telephone. In addition, the fact that 
the County actually interviewed one job candidate (Mr. Lower) on Monday, 

October 28, 2019, after Petitioner made his request, provides sufficient 
evidence that the County could have arranged for a phone call with Petitioner 
within their interview schedule. 

91. Finally, it is undisputed that the County did not provide Petitioner the 
specific accommodation he requested.  

92. However, despite the fact that Petitioner established that the County 
could have provided him a reasonable accommodation, Petitioner did not 

carry his ultimate burden of proving that the County took some action 
against him "because of his disability" or any other protected characteristic. 
Based on the facts in the record, Petitioner did not demonstrate that, but for 

the County's failure to accommodate his disability (hearing loss), he would 
have interviewed for the Analyst Position.  

93. On the contrary, the competent substantial evidence does not connect 

the County's decision not to interview Petitioner (or set up a telephone 
interview) to Petitioner's disability or any other protected characteristic. 
Instead, the facts adduced at the evidentiary hearing demonstrate that the 

County did not interview Petitioner because it determined that his 
personality was incompatible with the role of the Analyst Position. Ms. 
Morales convincingly testified that, during her phone call on Thursday, 
October 24, 2019, she found Petitioner "aggressive," "loud," and "rude." 

Thereafter, Ms. Chauharjasingh credibly expressed that, based on hearing 
Ms. Morales's report of Petitioner's unprofessional conduct, she immediately 
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decided not to interview Petitioner. Ms. Chauharjasingh supported her 
decision by explaining that the County simply did not want to hire someone 

who displayed (even momentarily) such disagreeable tendencies.8 
94. The evidence further shows that Petitioner fell out of consideration for 

the Analyst Position before the decision maker had any knowledge that he 

was disabled. Ms. Chauharjasingh eliminated Petitioner from contention for 
the job on Thursday morning, October 24, 2019. Petitioner did not convey his 
specific accommodation request to the County until Friday, October 25, 2019. 
The County, however, relied on Ms. Chauharjasingh's decision from the 

previous day throughout its subsequent communications with Petitioner.  
95. Accordingly, Petitioner failed to prove that, but for the County's 

failure to accommodate his disability (by providing a telephonic interview), 

the County would have included Petitioner in the selection process for the 
Analyst Position. Conversely, the County witnesses credibly testified that the 
reason Petitioner was not interviewed was not related to his claimed 

disability or any other protected characteristic. 
96. At the final hearing, Petitioner expressed his extreme frustration with 

the County's "egregious" decision not to schedule him for an interview for the 
Analyst Position. It should be noted, however, that in a proceeding under the 

FCRA, the court is "not in the business of adjudging whether employment 
decisions are prudent or fair. Instead, [the court's] sole concern is whether 
unlawful discriminatory animus motivates a challenged employment 

decision." Damon v. Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 1361 
(11th Cir. 1999). Not everything that makes an employee unhappy is an 
actionable adverse action for purposes of the FCRA. Davis v. Town of Lake 

Park, 245 F.3d 1232, 1238 (11th Cir. 2001). For example, an employer may 

                                                           
8 See, e.g., Saweress v. Ivey, 354 F. Supp. 3d 1288, 1306 (M.D. Fla. 2019)("Negative scores 
during an interview for interpersonal skills, as well as personality and judgment, can also 
establish a legitimate reason for an employment decision."); see also Mira v. Monroe Cty. Sch. 
Bd., 687 F. Supp. 1538, 1550–51 (S.D. Fla. 1988) (citing multiple cases finding employment 
decisions to be lawful when based on subjective evaluations of personality and judgment). 
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fire an employee "for a good reason, a bad reason, a reason based on 
erroneous facts, or for no reason at all, as long as its action is not for a 

discriminatory reason." Nix v. WLCY Radio/Rahall Commc'ns, 738 F.2d 
1181, 1187 (11th Cir. 1984). An employee cannot succeed by simply 
quarreling with the wisdom of the employer's reasons. Chapman v. AI 

Transp., 229 F.3d 1012 (l1th Cir. 2000); see also Alexander v. Fulton Cty., 

Ga., 207 F.3d 1303, 1341 (11th Cir. 2000)("[I]t is not the court's role to 
second-guess the wisdom of an employer's decisions as long as the decisions 

are not racially motivated."). While canceling an interview based on a single, 
relatively short phone call may seem extreme and unjustified to Petitioner, 
no evidence ties the County's decision not to interview Petitioner to his 

disability or any other protected characteristic. 
97. In sum, the evidence on record does not support Petitioner's claim that 

the County discriminated against him based on his disability or any other 

protected characteristic. Petitioner did not show that the County's stated 
reason for not scheduling him for a telephonic interview for the Analyst 
Position was "because of his disability" or was made with discriminatory 

intent. Accordingly, Petitioner failed to prove, by a preponderance of the 
evidence, that the County took an adverse employment action against him on 
the basis of his disability. 

RECOMMENDATION 
Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations issue a 

final order finding that Petitioner, Robert F. Cameron, did not prove that 
Respondent, Osceola County, committed an unlawful employment practice 
against him, and dismissing his Petition for Relief from an unlawful 

employment practice. 
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DONE AND ENTERED this 12th day of November, 2020, in Tallahassee, 
Leon County, Florida. 

S  

J. BRUCE CULPEPPER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 12th day of November, 2020. 
 
 

COPIES FURNISHED: 
 
Tammy S. Barton, Agency Clerk 
Florida Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, Florida  32399-7020 
(eServed) 
 
Robert Finley Cameron 
1 Churchill Street, Apartment 10  
St. Catharines, Ontario, Canada  L25 2-P3 C 
(eServed) 
 
Frank M. Townsend, Esquire 
Osceola County Attorney's Office 
1 Courthouse Square, Suite 4700 
Kissimmee, Florida  34741 
(eServed) 
 
Cheyanne Costilla, General Counsel 
Florida Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, Florida  32399 
(eServed) 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
All parties have the right to submit written exceptions within 15 days from 
the date of this Recommended Order. Any exceptions to this Recommended 
Order should be filed with the agency that will issue the Final Order in this 
case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MARY F. GARRETT, 
 
     Petitioner, 
 
vs. 
 
EASTERN FLORIDA STATE COLLEGE, 
 
     Respondent. 
                                                                  / 

 
 
 
 
Case No. 20-2922 
 

 
RECOMMENDED ORDER 

On September 14, 2020, Administrative Law Judge Robert J. Telfer III, of 
the Florida Division of Administrative Hearings (Division), conducted an 
evidentiary hearing pursuant to section 120.57(1), Florida Statutes (2018), 

via the ZOOM web-conference platform. 
 

APPEARANCES 

For Petitioner:        Mary F. Garrett, pro se 
Apartment 2508 
2741 Caribbean Isle Boulevard 
Melbourne, Florida  32935 

 
For Respondent:     Mark E. Levitt, Esquire 

Allen, Norton & Blue, P.A. 
Suite 100 
1477 West Fairbanks Avenue 
Winter Park, Florida  32789 

 
STATEMENT OF THE ISSUE 

Whether Respondent Eastern Florida State College (EFSC) engaged in 

discriminatory employment practices and retaliation, in violation of the 
Florida Civil Rights Act (FCRA), as alleged in the Petition for Relief; and, if 
so, the appropriate penalty. 
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PRELIMINARY STATEMENT 
On June 3, 2019, Petitioner Mary F. Garrett filed an Employment 

Complaint of Discrimination with the Florida Commission on Human 
Relations (FCHR), alleging that EFSC discriminated against her, on the 
basis of her race, sex, and age, and retaliated against her. Ms. Garrett’s 

Complaint stated: 
 
Complainant, an African American Female, began 
her employment with Respondent in 09/2000 and 
holds the position of Coordinator of Undergraduate 
Research. Claimant was subjected to retaliation, 
disparate treatment, different terms and conditions 
of employment and was held to a different standard 
because of her Age (53), Race-Black, Sex-Female. 
Claimant performed the duties and responsibilities 
of her position in an exceptional manner and was 
not the subject of any disciplinary issues. Claimant 
was informed on 07/09/2018 by Ms. Darla Ferguson 
that her position (eLearning coordinator) with 
Eastern Florida State College (EFSC) was now 
eliminated. Ms. Ferguson further stated, there was 
a job offer as coordinator in the Office of 
Undergraduate Research (OUR) and indicated 
“they found this position for you.” Claimant 
accepted the job and was told to report to the 
Melbourne campus to meet with Dr. Sandy 
Handfield and her new supervisor, on 7/10/2018. 
When EFSC personnel were redirected after 
closure of the Patrick AFB Center EFSC location, 
Marian Shelpman and Justin Looney were given 
different EFSC career opportunities. Justin Looney 
was given the option to select from two positions as 
full-time faculty or manager at his preferred 
campus location. Both positions offered to him were 
opportunities in career advancement and pay. 
Marian Shelpman and Claimant were not given the 
same consideration. When Justin Looney arrived at 
the Titusville campus, office personnel knew his 
arrival date and had his office location ready to 
occupy. When Claimant arrived at the Melbourne 
campus on 7/10/18, Dr. Handfield indicated she 
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received an email the afternoon of 7/9/18 of news of 
her new position and impending arrival on 7/10. 
The OUR office space was not ready for staff to 
occupy. On 7/19/2018, the first meeting with 
Herber and Spring were held in the OUR. They 
discussed expectations, goals, and action plans they 
wanted the OUR coordinator to work on. 
Subsequent meetings became tenser with little 
collaboration due to the approach used by the two 
faculty members (Herber and Spring) to direct the 
OUR coordinator’s actions and Spring’s actions to 
build an environment for intimidation and control. 
When Claimant performed actions without their 
knowledge or consent, the working relationship 
became even more strenuous, especially with 
Spring. Dr. Handfield was made aware of the work 
environment issues with Herber and Spring. On 
4/2/2019, Claimant met with her Supervisor,  
Dr. Handfield, to discuss the performance 
evaluation for the six-month probationary period of 
7/9/2018 to 1/10/2019. The evaluation indicated 
development was needed in four areas to include 
productivity, written communication, team work, 
and valuing differences. Areas of improvement 
were noted as email etiquette, timely responses to 
students, and follow-through. She requested 
evidence to support reasons for the low ratings on 
the evaluation and no evidence was presented.  
Dr. Handfield indicated she sought input from 
Herber and Spring to complete the performance 
evaluation. She submitted a formal complaint on 
4/23, met with Ms. Ferguson on 4/29, and expected 
the work environment to change. 
 

Thereafter, on May 20, 2020, FCHR issued a “Determination: No 
Reasonable Cause,” that determined that no reasonable cause existed to 
believe that an unlawful practice occurred. On June 24, 2020, Ms. Garrett 

filed a Petition for Relief. The Petition for Relief alleged: 
 
The petitioner received a negative 6-month 
evaluation in April 2018. Input by two faculty 
members without full knowledge of the work or job 
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tasks performed by the petitioner supported the 
evaluation. The subsequent corrective action plan 
was based on the recommendation of the two 
faculty members. The written plan given to the 
petitioner in November 2019 was a direct 
collaborative effort between the campus provost 
and the two faculty members. A reversal of the 
commission’s determination is based on faculty are 
prohibited from serving in the role of supervisor 
over staff. The two faculty members received 
authority through the campus provost to serve as 
supervisor, make modifications to work 
environment, duties, and position requirements. No 
other Eastern Florida State College offices or 
departments permit faculty to have full authority 
to make permanent changes to a staff member’s job 
description. 
 

* * * 
 
The alleged acts of discrimination were performed 
with malice and intent to harm the career and 
personal reputation of the petitioner. The 
persecution, undue stress, and adverse employment 
actions were a direct result of personal prejudices 
and not based on quality of petitioner’s work as 
coordinator in the Office of Undergraduate 
Research. The statute stipulates individuals within 
the state have freedom from discrimination because 
of race, color, religion, sex, national origin, age, 
handicap, or marital status and thereby to protect 
their interest in personal dignity. The respondents 
allegedly committed public acts through electronic 
emails, committee meetings, and faculty meetings 
to disrobe the petitioner of personal dignity. 
 

* * * 
 
The petitioner requests 6-month employment 
evaluation removed and destroyed from employee 
records, promotion to position of director or higher, 
back-pay to accommodate the current pay salary for 
said position beginning July 8, 2018 to current 
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date, and acknowledgement of completion of 6-
month corrective action plan. 

 

On June 25, 2020, FCHR transmitted the Petition to the Division and 
assigned the undersigned Administrative Law Judge (ALJ) to conduct an 
evidentiary hearing. 

 
The undersigned conducted the final hearing on September 14, 2020.  

Ms. Garrett testified on her own behalf and called no additional witnesses. 

Because she had not timely exchanged proposed exhibits with Respondent, 
pursuant to the July 21, 2020, Order of Pre-hearing Instructions, and had not 
timely provided the proposed exhibits to the Division, pursuant to the  
August 28, 2020, Amended Notice of Hearing, the undersigned prohibited the 

introduction of any of Ms. Garrett’s exhibits. EFSC called no witnesses and 
introduced no exhibits at the final hearing. 

 

The one-volume Transcript of the hearing was filed with the Division on 
October 12, 2020. On October 22, 2020, the parties timely submitted proposed 
recommended orders, which the undersigned has considered in the 

preparation of this Recommended Order. 
 
All statutory references are to the 2018 codification of the Florida 

Statutes, unless otherwise indicated. 

 
FINDINGS OF FACT 

1. Ms. Garrett is a 53-year-old African American woman. EFSC is a public 

college in Brevard County, Florida. For the time period relevant to this 
matter, EFSC is, and has been, her employer. 

2. On July 9, 2018, Darla Ferguson informed Ms. Garrett that EFSC 

eliminated her position as e-Learning Coordinator. 
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3. EFSC did not fill Ms. Garrett’s position in the e-Learning department; 
rather, the prior job duties were assigned to other members in the e-Learning 

department. 
4. After eliminating the position of e-Learning Coordinator, EFSC offered 

Ms. Garrett the position of Coordinator of the Office of Undergraduate 

Research (OUR). 
5. The OUR department supports and promotes research opportunities 

among undergraduate research students through EFSC’s four campuses. 
6. Ms. Garrett accepted EFSC’s offer, and Ms. Garrett became EFSC’s 

first employee to hold the position as Coordinator of OUR. 
7. In lieu of offering Ms. Garrett the position of Coordinator of OUR, 

EFSC could have laid off Ms. Garrett following the elimination of her position 

as e-Learning Coordinator. However, rather than laying her off, EFSC found 
a new position for Ms. Garrett. 

8. Following her transfer to the position as Coordinator of OUR,  

Ms. Garrett’s salary and benefits remained unchanged from her prior 
position as e-Learning Coordinator. 

9. On July 10, 2018, Ms. Garrett met with Dr. Sandra Handfield, Scott 
Herber, and Dr. Ashley Spring to discuss Ms. Garrett’s new position as 

Coordinator of OUR. 
10. At that meeting, Dr. Handfield—who was Ms. Garrett’s new 

supervisor—informed Ms. Garrett that Dr. Spring and Mr. Herber were the 

founders of OUR. Prior to Ms. Garrett’s arrival as Coordinator of OUR,  
Dr. Spring and Mr. Herber, who were full-time faculty members, oversaw the 
OUR program. 

11. Dr. Handfield also informed Ms. Garrett that should she have any 
questions regarding her position as Coordinator of OUR, she should consult 
with Dr. Spring and Mr. Herber. 
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12. As of the date of the final hearing, Ms. Garrett remained employed by 
EFSC as the Coordinator of OUR, and continues to receive the same salary 

and benefits that she received when she was the e-Learning Coordinator. 
Allegations of Adverse Employment Action 

13. EFSC originally intended for the Coordinator of OUR to be a Director, 

and possess a doctorate degree. However, EFSC later changed this position to 
Coordinator, which did not require a doctorate degree, and which had a lower 
salary. 

14. Ms. Garrett never applied for the Director of OUR position, and she 

does not have a doctorate degree. 
15. Ms. Garrett testified concerning her belief for the reason that EFSC 

transferred her to the Coordinator of OUR position, stating: 

 
I believe they did that because the intent was to 
put me in a position that was beyond my reach so 
that when I had issues and problems, they could 
use that and tie it with this position in order to say 
that I could not do the job. 
 

16. On April 12, 2019, Ms. Garrett received a six-month performance 
evaluation covering her first six months in her position as Coordinator of 

OUR. Dr. Handfield provided the performance evaluation approximately four 
months after the performance period ended. 

17. The performance evaluation indicated that Ms. Garrett was deficient 

in the areas of teamwork, valuing differences, and communication. 
18. Following the performance evaluation, Ms. Garrett did not lose any 

pay or benefits, and nothing adverse happened to Ms. Garrett as a result of 
the performance evaluation. 

19. Ms. Garrett testified that she believed Dr. Handfield gave her that 
evaluation “as a form of retaliation[,]” but not on the basis of her race, age, or 
gender. She further testified as follows: 
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Q. Okay. But just to be clear, not gender, age, or 
race. You think it’s retaliation, what she did, 
correct? 
 
A. Correct. 
 
Q. Okay. And what was she retaliating against you 
for in your view or what facts do you have that it 
was for retaliation? 
 
A. I believe it was retaliation based on the input 
from the faculty members, based on the 
interactions we had during the actual performance 
review period, which would have been July 9th, 
2018, until January 9th, 2019. 
 
Q. So based on the interaction you had with  
Dr. Handfield, Dr. Spring and Mr. Herber for the 
six months before that; is that what you’re saying? 
 
A. Yes 
 

20. In January 2019, Ms. Garrett requested that she use Canvas shell 

computer software to enable her to build an orientation outline. EFSC denied 
this request, because it would not generate money. 
Allegations of Comparator 

21. Ms. Garrett identified Justin Looney, a 38-year-old white male, as a 
comparator in support of her discrimination claim.1 

22. Ms. Garrett’s testimony was that Mr. Looney was an EFSC employee 

working as an Academic Services Coordinator at EFSC’s Patrick Air Force 
Base campus; upon the closing of that campus, EFSC eliminated  
Mr. Looney’s position and, similarly to Ms. Garrett, transferred him to a 
newly-created position in which he received the same salary and benefits. 

                                                           
1 At the final hearing, Ms. Garrett also mentioned Marian Sheltman as a possible 
comparator, stating that she was a white female. However, Ms. Garrett failed to introduce 
any additional facts or evidence concerning Ms. Sheltman’s status or to explain how the 
undersigned could consider Ms. Sheltman as a valid comparator. The undersigned finds that 
Ms. Garrett failed to establish Ms. Sheltman as a comparator in this matter. 
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23. Ms. Garrett contends that EFSC treated Mr. Looney differently, 
during his transfer, in that EFSC provided Mr. Looney more notice time 

between the elimination of his prior position and the transfer to his new 
position. 

24. Ms. Garrett also contends that EFSC treated Mr. Looney differently 

than her because Mr. Looney was Dr. Handfield’s son-in-law. 
Allegations of Hostile Work Environment 

25. Ms. Garrett testified that at the July 10, 2018, meeting, Dr. Spring 
commented about the uncleanliness of the OUR office, and recommended that 

Ms. Garrett obtain a broom and dustpan to keep the office clean. Ms. Garrett 
also testified that she declined to assist Dr. Spring in hanging posters on the 
wall of the OUR office. Ms. Garrett also testified that Dr. Spring noticed that 

the OUR signage was covered up on the outside of the building, and asked 
Ms. Garrett to correct this. 

26. Ms. Garrett testified that in subsequent meetings with Dr. Handfield, 

she “shared [her] concerns regarding the work environment[,]” and stated 
that she did not feel comfortable with the things Dr. Spring and Mr. Herber 
asked of her because these things “were in violation of college policy.” 

27. Ms. Garrett testified that Dr. Spring micromanaged her role as the 

Coordinator of OUR; for example, Dr. Spring continued to process online 
student research forms, and coordinated the Fall 2018 OUR board meeting. 
Ms. Garrett also testified that Dr. Spring opened the OUR online student 

forms too early, which prevented Ms. Garrett from matching faculty mentors 
with student applicants.2 

28. Ms. Garrett also testified that Dr. Spring made decisions concerning 

the OUR without consulting with her. 
29. Ms. Garrett testified that Dr. Spring would send her e-mails asking if 

Ms. Garrett had completed the work requested of her. 

                                                           
2 Ms. Garrett also testified that Mr. Herber was not involved in micromanaging her role as 
the Coordinator of OUR. 
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30. Ms. Garrett testified that Dr. Spring told Ms. Garrett what she should 
be doing, and would become vocal with her dissatisfaction of Ms. Garrett’s job 

performance. 
31. Ms. Garrett testified that she did not know why Dr. Spring engaged in 

any of these actions.  

32. After a November 2018 meeting with Dr. Spring, Ms. Garrett testified 
that her work atmosphere became “more tense … in terms of Dr. Spring and 
Mr. Herber starting to make comments about allegations about my work.” 
She further testified that after this meeting, Dr. Handfield “started issuing 

directives[,]” such as requiring Ms. Garrett to first ask Dr. Spring and  
Mr. Herber for input prior going to other EFSC campuses to host information 
tables. 

33. Ms. Garrett claimed that she was subjected to a hostile work 
environment in which “in every meeting that I planned and hosted,  
Dr. Spring and Mr. Herber would say disparaging comments during the 

meeting.” For example, “[t]hey would talk across me and I did not reply.” 
34. Although Dr. Handfield was Ms. Garrett’s supervisor, Ms. Garrett 

testified that Dr. Handfield openly discussed supervision of the OUR with  
Dr. Spring and Mr. Herber. 

Findings of Ultimate Fact 
35. Ms. Garrett presented no persuasive action that EFSC’s decisions 

concerning, or actions affecting, her, directly or indirectly, were motivated in 

any way by race-based, sex-based, or age-based discriminatory animus. There 
is no competent, persuasive evidence in the record, direct or circumstantial, 
upon which the undersigned could make a finding of unlawful race, sex, or 

age discrimination. 
36. Ms. Garrett presented no persuasive evidence that EFSC’s actions 

subjected her to harassment based on race, sex, or age. There is no 
competent, persuasive evidence in the record, direct or circumstantial, upon 
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which the undersigned could make a finding of unlawful race, sex, or age 
harassment. 

37. Ms. Garrett presented no persuasive evidence that EFSC 
discriminated against her because she opposed an unlawful employment 
practice, or because she made a charge, testified, assisted, or participated in 

any manner in an investigation, proceeding, or hearing under the FCRA. 
There is no competent, persuasive evidence in the record, direct or 
circumstantial, upon which the undersigned could make a finding of unlawful 
retaliation. 

38. Ms. Garrett presented no persuasive evidence that EFSC’s actions 
were sufficiently severe or persuasive to alter the terms and conditions of her 
employment to create a hostile work environment. There is no competent, 

persuasive evidence in the record upon which the undersigned could make a 
finding of hostile work environment. 

 

CONCLUSIONS OF LAW 
39. The Division has jurisdiction over the subject matter and the parties 

to this proceeding in accordance with sections 120.569, 120.57(1),  
and 760.11(7), Florida Statutes. See also Fla. Admin. Code R. 60Y-4.016 

(providing upon a petition for relief from an unlawful employment practice, a 
hearing shall be conducted by an administrative law judge.). 

40. The FCRA protects individuals from discrimination and retaliation in 

the workplace. See §§ 760.10 and 760.11, Fla. Stat. Section 760.10 states, in 
pertinent part: 

 
(1) It is an unlawful employment practice for an 
employer: 
 
(a) To discharge or fail or refuse to hire any 
individual, or otherwise to discriminate against any 
individual with respect to compensation, terms, 
conditions, or privileges of employment, because of 
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such individual’s race, color, religion, sex, 
pregnancy, national origin, age, handicap, or 
marital status. 
 

* * * 
 
(7) It is an unlawful employment practice for an 
employer … to discriminate against any person 
because that person has opposed any practice 
which is an unlawful employment practice under 
this section, or because that person has made a 
charge, testified, assisted, or participated in any 
manner in an investigation, proceeding, or hearing 
under this section. 
 

41. Because the FCRA is patterned after federal anti-discrimination laws, 
such as Title VII of the Civil Rights Act of 1964 (Title VII), courts rely on 

federal Title VII cases when analyzing race discrimination and retaliation 
claims brought pursuant to the FCRA. See Ponce v. City of Naples, 2017 WL 
4574649, at *4 (M.D. Fla. Oct. 13, 2017); Harper v. Blockbuster Entm’t Corp., 

139 F.3d 1385, 1387 (11th Cir. 1998)(finding that complaint fails for the same 
reasons under Title VII and the FCRA); Valenzuela v. GlobeGround N. Am., 

LLC, 18 So. 3d 17, 21 (Fla. 3d DCA 2009). 

42. The burden of proof in an administrative proceeding is on Ms. Garrett 
as the complainant. See Dep’t of Banking & Fin., Div. of Sec. & Investor Prot. 

v. Osborne Stern & Co., 670 So. 2d 932, 935 (Fla. 1996)(“The general rule is 
that a party asserting the affirmative of an issue has the burden of 
presenting evidence as to that issue.”). To show a violation of the FCRA,  

Ms. Garrett must establish, by a preponderance of the evidence, a prima facie 
case of discrimination, retaliation, or hostile work environment. See St. Louis 

v. Fla. Int’l. Univ., 60 So. 3d 455, 458-59 (Fla. 3d DCA 2011)(reversing jury 

verdict awarding damages on FCRA racial discrimination and retaliation 
claims where employee failed to show similarly situated employees outside 
his protected class were treated more favorably). A “prima facie” case means 
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it is legally sufficient to establish a fact or that a violation happened, unless 
disproved. 

43. The “preponderance of the evidence” standard is the “greater weight” 
of the evidence, or evidence that “more likely than not” tends to prove the fact 
at issue. This means that if the undersigned found the parties presented 

equally competent substantial evidence, Ms. Garrett would not have proved 
her claims by the “greater weight” of the evidence, and would not prevail in 
this proceeding. See Gross v. Lyons, 763 So. 2d 276, 289 n.1 (Fla. 2000). 

Race, Sex, and Age Discrimination 
44. A Title VII plaintiff may establish a claim of unlawful race, sex, and 

age discrimination or disparate treatment through either direct or 
circumstantial evidence. See Robertson v. Interactive College of 

Technology/Interactive Learning Sys., 743 Fed. Appx. 269, 275 (11th Cir. 
July 16, 2018). The Eleventh Circuit has defined direct evidence of 

discrimination as “evidence which, if believed, would prove the existence of 
discrimination without inference or presumption.” Holifield v. Reno, 115 F.3d 
1555, 1561 (11th Cir. 1997). 

45. Ms. Garrett presented no direct evidence of discrimination based on 
race, sex, or age. 

46. When reviewing race discrimination claims supported by 
circumstantial evidence, courts follow the framework set forth in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 802-04, 93 S. Ct. 1817, 37 L. Ed. 2d 668 
(1973). This framework involves a three-step process. Ms. Garrett must first 

establish a prima facie case of discrimination. If Ms. Garrett does so, a 
presumption of discrimination arises against EFSC. Then, EFSC has the 
burden to articulate a legitimate, non-discriminatory reason for its action. If 
EFSC can articulate such a reason, Ms. Garrett’s presumption of 

discrimination evaporates. Finally, Ms. Garrett has the burden of proving 
that EFSC’s legitimate reason was pretext for discrimination. A “pretext” is a 
reason given in its justification for conduct that is not the real reason. See 
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McDonnell Douglas Corp., 411 U.S. at 802; Scholz v. RDV Sports, Inc., 710 
So. 2d 618, 624 (Fla. 5th DCA 1998). 

47. In order to establish a prima facie case of discrimination or disparate 
treatment, Ms. Garrett must show that: (a) she belongs to a protected class;  
(b) she was subject to an adverse employment action; (c) her employer treated 

similarly situated employees outside of her protected class more favorably; 
and (d) that she was qualified to do the job. See McDonnell Douglas Corp., 

411 U.S. at 802-04; Burke-Fowler v. Orange Cty., 447 F.3d 1319, 1323 (11th 

Cir. 2006). 
48. Ms. Garrett belongs to a protected class: African-American female,  

age 53. 

49. Establishing whether an “adverse employment action” occurred is a 
crucial component in any discrimination claim under the FCRA, because 
without it, there is no relief. See Davis v. Town of Lake Park, Fla., 245 F.3d 

1232, 1235 (11th Cir. 2001)(holding that an adverse employment action is 
required to obtain relief under Title VII’s anti-discrimination clause). To 
show she suffered an “adverse employment action,” Ms. Garrett must “show a 

serious and material change in the terms, conditions, or privileges of 
employment.” Id. at 1239. 

50. Ms. Garrett did not establish that EFSC subjected her to an adverse 

employment action. Ms. Garrett’s testimony is devoid of any allegation that 
EFSC’s transfer of Ms. Garrett from e-Learning Coordinator to Coordinator 
of OUR was because of her race, sex, or age. Further, Ms. Garrett did not lose 
salary or benefits as a result of this transfer. See Collins v. Miami-Dade Cty., 

361 F. Supp. 2d 1362, 1371-72 (S.D. Fla. 2005)(finding that an employee’s 
transfer without any evidence that she suffered a loss in salary or other 
tangible benefits is insufficient to qualify as an adverse employment action). 

51. Ms. Garrett also did not establish that EFSC subjected her to an 
adverse employment action when it denied her request to use the Canvas 
shell software to build an orientation outline. Ms. Garrett’s own testimony 
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reflected that this request was denied “based on the fact that the college will 
not generate money and by not generating money they didn’t have the means 

in order to pay the faculty.” Not only did Ms. Garrett fail to establish that 
EFSC’s decision was because of her race, sex, or age, she additionally failed to 
establish that this denial resulted in “a serious and material change in the 

terms, conditions, or privileges of [her] employment.” Davis, 245 F.3d at 
1239. 

52. Additionally, Ms. Garrett did not establish that EFSC treated any 

similarly-situated employees outside of her protected class more favorably. If 
a petitioner fails to identify similarly-situated employees outside of her 
protected class who the employer treats more favorably, her “case must fail 
because the burden is on [her] to establish his prima facie case.” Jones v. 

Bessmer Carraway Med. Ctr., 137 F.3d 1306, 1311 (11th Cir.), modified on 

other grounds, 151 F.3d 1321 (11th Cir. 1998); Mac Papers v. Boyd, No. 1D19-

2008, 2020 WL 6110622, at *2 (Fla. 1st DCA Oct. 16, 2020)(holding that the 
plaintiff’s prima facie case under the McDonnell Douglas framework was 
negated when the plaintiff only presented evidence of a legally inadequate 

comparator). Ms. Garrett’s argument that Mr. Looney, a 38-year-old white 
male, was treated more favorably than Ms. Garrett upon the elimination of 
his position and transfer to a new position, fails for the following reasons:  

(a) Ms. Garrett’s testimony about Mr. Looney was hearsay, and cannot form 
the basis for such a finding; and (b) Ms. Garrett’s hearsay testimony actually 
revealed that Mr. Looney was treated similarly, in that he was transferred to 
a newly-created position at the same salary and benefits as his previous 

position, and the potentially additional notice time between the elimination 
of his prior position and transfer to his new position is not a “serious and 
material change” in the terms, conditions, or privileges of employment. 

53. Ms. Garrett failed to establish a prima facie case of unlawful 
discrimination or disparate treatment based on her race, sex, or age. 
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Retaliation 
54. To establish a prima facie case of retaliation, Ms. Garrett must show 

that: (a) she was engaged in statutorily protected expression or conduct;  
(b) she suffered an adverse employment action; and (c) there is a causal 
relationship between the two events. Holifield, 115 F.3d at 1566. 

55. In order to satisfy the “statutorily protected expression or conduct” 
requirement, Ms. Garrett must establish that her opposition to unlawful 
employment practices was sufficient to communicate to EFSC that she 

believed that EFSC was engaged in unlawful discriminatory conduct. See 

Murphy v. City of Aventura, 616 F. Supp. 2d 1267, 1279 (S.D. Fla. 2009); 
Webb v. R&B Holding Co., Inc., 992 F. Supp. 1382, 1389 (S.D. Fla. 1998). 

56. If Ms. Garrett establishes a prima facie case of retaliation, the burden 
then shifts to EFSC to articulate a legitimate, non-discriminatory reason for 
its action. See Addison v. Fla. Dep’t of Corr., 683 Fed. Appx. 770, 774 (11th 

Cir. 2017); Sierminski v. Transouth Fin. Corp., 216 F.3d 945, 950 (11th Cir. 
2000). This burden is a very light one. See Holifield, 115 F.3d at 1564. 

57. If EFSC meets this burden, the burden then shifts back to  
Ms. Garrett, to show that EFSC’s proffered reason is mere pretext. See James 

v. Total Sols., Inc., 691 Fed Appx. 572, 574 (11th Cir. 2017); Quigg v. Thomas 

Cty. Sch. Dist., 814 F.3d 1227, 1237 (11th Cir. 2016). 
58. Ms. Garrett contends that Dr. Handfield’s six-month performance 

evaluation was in retaliation for the interactions that Ms. Garrett had with 

Dr. Handfield, Dr. Spring, and Mr. Herber during the previous six months 
after her transfer to the position of Coordinator of OUR. 

59. Ms. Garrett’s interactions with Dr. Handfield, Dr. Spring, and  

Mr. Herber do not amount to protected activity under either the participation 
clause or the opposition clause of the FCRA. The participation clause only 
“protects proceedings and activities which occur in conjunction with or after 
the filing of a formal charge with the EEOC; it does not include participating 

in an employer’s internal, in-house investigation, conducted apart from a 
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formal charge with the EEOC.” EEOC v. Total Sys. Servs., Inc., 221 F.3d 
1171, 1174 (11th Cir. 2000). Ms. Garrett did not file her FCHR Charge until 

after her interactions with Dr. Handfield, Dr. Spring, and Mr. Herber, and 
thus, her interactions are not protected activity under the participation 
clause. 

60. The opposition clause requires that an employee “show that she 
reasonably believed that she was opposing a violation of Title VII by her 
employer.” Allen v. Ambu-Stat, LLC, 799 F. App’x 703, 711 (11th Cir. 2020) 

(internal quotations omitted). Ms. Garrett’s testimony failed to establish that 
she opposed any unlawful employment practice by EFSC during her 
interactions with Dr. Handfield, Dr. Spring, and Mr. Herber. Instead, her 

testimony shows that these interactions consisted of personality conflicts 
with her supervisor and coworkers, which do not constitute unlawful 
employment practices. See Faragher v. City of Boca Raton, 524 U.S. 775, 778 

(1998)(holding that “the ordinary tribulations of the workplace” do not 
constitute actionable harassment). 

61. Additionally, Ms. Garrett’s testimony failed to establish a causal 
connection between her interactions with Dr. Handfield, Dr. Spring, and  

Mr. Herber, and the performance evaluation she contends was retaliatory. 
Ms. Garrett testified that these interactions were six months prior to her 
performance evaluation. “In the absence of other evidence tending to show 

causation, if there is a substantial delay between the protected expression 
and the adverse action, the complaint of retaliation fails as a matter of law.” 
Thomas v. Cooper Lighting, Inc., 506 F.3d 1361, 1364 (11th Cir. 2007). 

Significantly, “[a] three to four month disparity between the statutorily 
protected expression and the adverse employment action is not enough,” to 
satisfy causation. Id. 

62. Ms. Garrett failed to establish a prima facie case of retaliation. 
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Hostile Work Environment 
63. To establish a prima facie case of hostile work environment,  

Ms. Garrett must show that: (a) she is a member of a protected class; (b) she 
was “subjected to unwelcome harassment”; (c) the harassment was based 
upon a protected trait; (d) the harassment was “severe or pervasive enough to 

alter the terms and conditions of employment and create a hostile or abusive 
working environment”; and (e) the employer is liable for the hostile work 
environment through either vicarious or direct liability. Jones v. UPS Ground 

Freight, 683 F.3d 1283, 1292 (11th Cir. 2012). To be clear, “[i]t is a bedrock 
principle that not all objectionable conduct or language amounts to 
discrimination under Title VII.” Id. at 1297 (internal quotations omitted). 

Rather, “only conduct that is ‘based on’ a protected category, such as race, 
may be considered in a hostile work environment analysis.” Id. Accordingly, 
“[i]nnocuous statements or conduct, or boorish ones that do not relate to the 

[protected trait] of the actor or of the offended party (the plaintiff), are not 
counted.” Id. 

64. Ms. Garrett failed to establish that any actions and conduct she 

experienced at EFSC were based on her protected status, i.e., race, sex, or 
age. Her testimony never established this critical element (and, as noted 
previously, she presented no additional evidence beyond her testimony). 

65. Ms. Garrett’s testimony failed to establish that “the workplace is 
permeated with discriminatory intimidation, ridicule, and insult, that is 
sufficiently severe or pervasive to alter conditions of the victim’s employment 

and create an abusive working environment.” Harris v. Forklift Sys., Inc., 510 
U.S. 17, 21 (1993) (internal quotations and citations omitted). 

66. Ms. Garrett’s failure to establish that the alleged hostile work 

environment was based on her race, sex, or age, and that the alleged 
harassment was sufficiently severe or pervasive to alter the terms of her 
employment, creating a hostile work environment, ends the undersigned’s 
analysis of her hostile work environment claim. The undersigned concludes 
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that Ms. Garrett has failed to establish a prima facie case of hostile work 
environment. 

 
RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions of Law, the 

undersigned hereby RECOMMENDS that the Florida Commission on Human 
Relations issue a final order dismissing Mary F. Garrett’s Petition for Relief. 

 
DONE AND ENTERED this 12th day of November, 2020, in Tallahassee, 

Leon County, Florida. 

S  
ROBERT J. TELFER III 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 12th day of November, 2020. 
 
 

COPIES FURNISHED: 
 
Tammy S. Barton, Agency Clerk 
Florida Commission on Human Relations 
Room 110 
4075 Esplanade Way 
Tallahassee, Florida  32399-7020 
(eServed) 
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Mary F. Garrett 
Apartment 2508 
2741 Caribbean Isle Boulevard 
Melbourne, Florida  32935 
(eServed) 
 
Mark E. Levitt, Esquire 
Allen, Norton & Blue, P.A. 
Suite 100 
1477 West Fairbanks Avenue 
Winter Park, Florida  32789 
(eServed) 
 
Cheyanne Costilla, General Counsel 
Florida Commission on Human Relations 
Room 110 
4075 Esplanade Way 
Tallahassee, Florida  32399-7020 
(eServed) 
 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
All parties have the right to submit written exceptions within 15 days from 
the date of this Recommended Order. Any exceptions to this Recommended 
Order should be filed with the agency that will issue the Final Order in this 
case. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

AUGUST MOUZON,

Petitioner,

vs.

ORANGE COUNTY PUBLIC SCHOOLS,

Respondent.
                                                                    /

Case No. 20-3975

RECOMMENDED ORDER OF DISMISSAL 

This cause comes before the undersigned based upon Respondent's Motion to 
Dismiss, or in the alternative, Motion for Summary Final Order (Motion); and 
Petitioner's Response to the Motion (Response). Argument on the Motion was heard 
on November 6, 2020, during a pre-hearing conference. The Motion asserts that 
there are no disputed issues of material fact that enable Petitioner to recover under 
the Florida Civil Rights Act (FCRA), and therefore, the Motion is treated as a 
motion to relinquish jurisdiction under section 120.57(1)(i), Florida Statutes (2020).   

Statement of the Issue
The dispositive issue presented is whether Petitioner, August Mouzon, has 

alleged a cause of action against Respondent, the School Board of Orange County 
(School Board or Respondent), under the FCRA for gender discrimination or 
retaliation.1 Having concluded that, even if what he has alleged is true, Petitioner 
has not established a discrimination or retaliation claim, it is unnecessary to 
determine whether the alleged discriminatory or retaliatory action indeed took 
place.

1 Petitioner erroneously identified Respondent as Orange County Public Schools in the Florida 
Commission on Human Relations (FCHR) proceedings.  Respondent's legal title is School Board of 
Orange County, Florida. For the purposes of these proceedings the case style shall remain as 
initially filed. 
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PROCEDURAL HISTORY

On April 1, 2019, Petitioner, August Mouzon (Petitioner), filed a Technical 
Assistance Questionnaire for Employment Complaints (Questionnaire) with FCHR 
alleging discriminated against Petitioner due to his sex and by retaliating against 
him, in violation of sections of the FCRA.

On July 29, 2020, FCHR issued a Notice of Determination (Notice) indicating it 
had made a "No Reasonable Cause" determination on Petitioner's Complaint of 
Employment Discrimination, in which he alleged that he had been "subjected to 
different terms and condition of employment, a hostile work environment and 
unlawful termination on the basis of his sex (male), and that he suffered retaliation 
in violation of the [FCRA]." The Notice indicated that Petitioner could request an 
administrative hearing by filing a Petition for Relief form within 35 days of the date 
the Notice.  

On August 31, 2020, Petitioner timely filed a Petition for Relief (Petition) with 
FCHR, requesting an administrative hearing before the Division of Administrative 
Hearings (DOAH). Attached to the Petition is a letter describing Petitioner's claims 
against the School Board. On September 2, 2020, FCHR forwarded the Petition to 
DOAH for the assignment of an Administrative Law Judge to conduct all necessary 
proceedings required under the law and submit recommended findings to FCHR. 
Thereafter, pursuant to the dates submitted by the parties in a Joint Response to 
Initial Order and Procedural Order, the undersigned set this matter for a final 
hearing. 

FINDINGS OF FACT

The allegations contained in the Questionnaire, Petition, and Response are 
accepted as true for the purpose of this Order and quoted below where appropriate.
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1. Petitioner, a male, was hired by the School Board as a physical education 
teacher.

2. Petitioner began in this position at the Cherokee School on August 7, 2017.
3. Petitioner's immediate supervisor was the Principal of the Cherokee School, 

Rojina Durant, a female.
4. Principal Durant began to take retaliatory actions against Petitioner after he 

contacted the School Board Whistleblower hotline, State of Florida Child Abuse 
Hotline, and School Board's Employee Relations Department in December 2017.

5. The School Board terminated Petitioner on April 17, 2018. 
6. Principal Durant's female staff collaborated to carry out retaliatory actions 

against him. 
7. "This is all due to [Petitioner] reporting student abuse on [] several occasions. 

Durant wanted to silence [him]."
8. "[Petitioner] witnessed Durant doing similar incidents in the past to mislead 

others and perpetrated an image mainly because she is not active with 
students/staffs and usually not present at the school as all the other school 
administrators." 

9. "Durant wanted to get rid of [Petitioner] because [he] had asked to be 
transferred after receiving retaliatory treatment after student abuse was reported. 
She denied [him] a change in position that she had spoken to [him] about prior to 
the December 2017 reporting of student abuse." 

10. "Durant started removing some of [Petitioner's] position responsibilities 
(Sport Club) in early 2018 (Jan-March) without [his] knowledge, [and] she spoke to 
[Petitioner] in derogatory manners during meetings."

11. Petitioner "shared [his] concerns with the Whistle Blower Senior Director 
Internal Audit Linda J. Lindsey CPA … [in April 2018] and prior to this date [ ] had 
left voice messages 3 to 4 times on explaining Durant discriminatory behavior 
toward [Petitioner]. [He] discussed how Durant unfairly targeted [him] and there is 
a cover-up of child abuse cases which are not clearly and accurately reported based 
upon [Petitioner's] eyewitness accounts."
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12. "[He] reported several complaints to the State of Florida Child Abuse hotline 
as required by law as a teacher and notified Employee Relation Acacia Vierbicky to 
report ongoing complaints about school administrator Durant."

13. "The discriminatory actions taken against [Petitioner] were retaliation for 
contacting the 'confidential' whistleblower hotline (as early as December 2017) 
regarding student abuse."

14. "[Petitioner] repeatedly shared [his] concerns with the Orange County Public 
School District Office, to no avail. [Petitioner] believes this is due to the student 
population make-up (i.e. underprivileged, special needs kids that were defined as 
"problem" kids in traditional elementary schools)." 

15. "Never in [Petitioner's] entire career had [he] been subjected to the 
defamatory, overt retaliatory behavior that was directed toward [him], after [he] 
reported the abusive behaviors that were ongoing at Cherokee Elementary. [He] 
received retaliatory treatment after first reporting student abuse in December 2017 
up until … March 2018 when it started taking an emotional/physical impact on him 
where [he] needed to take sick days off."

16. "[Petitioner] described in [his] original complaint the protections [he] had 
when reporting the abuse claims against students as well as the laws the Florida 
Legislature put in place to protect workers." 

17. Petitioner has experienced bias and retaliation from Principal Durant for 
"doing the right things." 

18. The School Board's stated reason for Petitioner's termination was "job 
abandonment."

19. Petitioner's teacher contract was actually terminated because he "attempted 
to protect the students from continual child abuse, child abuse cover-up, and child 
neglect. ... This was the final retaliatory action against [him] for reporting child 
abuse at the campus."

20. At the pre-hearing conference Petitioner essentially dropped his claim that 
he suffered any wrong because of his gender. Rather, he confirmed that the School 
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Board's actions, including termination, were motivated by his reporting of alleged 
abuses.

CONCLUSIONS OF LAW

21. Pursuant to section 760.10(1)(a), Florida Statutes, it is an unlawful 
employment practice for an employer to "discharge or to fail or refuse to hire any 
individual, or otherwise to discriminate against any individual with respect to 
compensation, terms, conditions, or privileges of employment, because of such 
individual's race, color, religion, sex, pregnancy, national origin, age, handicap, or 
marital status."2 

22. To establish a prima facie case of disparate treatment, Petitioner must 
demonstrate that he:

(1) belonged to a protected class; 
(2) suffered an adverse employment action; 
(3) was qualified to do his job; and 
(4) was treated less favorably than similarly situated 
employees outside of the protected class.

Alvarez v. Lakeland Area Mass Transit Dist., 2020 WL 3473286, at *10 (M.D. Fla. 
June 25, 2020). Bostock v. Clayton Cty., Ga., No. 17-1618, 2020 WL 3146686, at *5 
(U.S. June 15, 2020)(holding sexual identity discrimination is actionable under Title 
VII).  

23. Here, Petitioner utterly failed to allege that he suffered any employment 
action because of his race, color, religion, sex, national origin, age, handicap, or 
marital status. Although Petitioner selected the box marked "Sex" in his 
Questionnaire, he admitted at the pre-hearing conference, in his Petition, and in his 
Response that the alleged wrongs committed against him by the School Board were 
in retaliation for reporting alleged abuse, and are not based on any protected class. 

2 The FCRA is patterned after Title VII of the federal Civil Rights Act of 1964, as amended.  As such, 
Florida courts have held that federal decisions construing Title VII are applicable when considering 
claims under the FCRA. Harper v. Blockbuster Entm’t Corp., 139 F.3d 1385, 1387 (11th Cir. 1998); 
Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 21 (Fla. 3d DCA 2009). See also 42 U.S.C. § 
2000e-3(a). 
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As such, he has alleged no claim for gender or sex discrimination under the FCRA. 
24. Turning to the retaliation claim, the FCRA protects individuals from 

retaliation in the workplace. Section 760.10(7) states: 
It is an unlawful employment practice for an employer ... 
to discriminate against any person because that person 
has opposed any practice which is an unlawful 
employment practice under this section, or because that 
person has made a charge, testified, assisted, or 
participated in any manner in an investigation, 
proceeding, or hearing under this section. (emphasis 
added).

25. To establish a prima facie case of retaliation, Petitioner must demonstrate 
that:  

(1) he engaged in statutorily protected activity; 
(2) he suffered a materially adverse employment action; 
and 
(3) there was a causal connection between the protected 
activity and the adverse employment action.  

Kidd v. Mando Am. Corp., 731 F.3d 1196, 1211 (11th Cir. 2013); Webb-Edwards v. 

Orange Cty. Sheriff's Office, 525 F.3d 1013, 1028 (11th Cir. 2008). The failure to 
satisfy any of these elements is fatal to a complaint of retaliation. Higdon v. 

Jackson, 393 F.3d 1211, 1219 (11th Cir. 2004). 
26. The Questionnaire, Petitioner, and Response clearly allege retaliation 

because of Petitioner's reports of abuse, and not because he reported or opposed 
employment practices under the FCRA. At the pre-hearing conference, Petitioner 
did not mention or provide any allegations that could be construed to establish that 
he "has opposed any practice which is an unlawful employment practice under" the 
FCRA. § 760.10(7), Fla. Stat. Rather, he admitted he was concerned about the abuse 
against students occurring at Cherokee School. He reiterated that he had reported 
alleged abuse to the School Board and they did not investigate his claims.  

27. In his Response, Petitioner further emphasized that his claim is under the 
Florida Public Whistleblower Act (Whistleblower Act), not the FCRA:
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The Whistleblower's Act states, contained in sections 
112.3187-112.31895, Florida Statutes, is intended to 
prevent agencies, or independent contractors of agencies, 
from taking retaliatory action against an employee who 
reports violations of the law on the part of a public 
employer or an independent contractor. It protects any 
individual "who discloses information to an appropriate 
agency alleging improper use of governmental office, gross 
waste of funds, or any other abuse or gross neglect of duty 
on the part of an agency, public officer, or employee. "To 
qualify as a whistleblower complaint, particular 
information must be disclosed to certain statutorily 
designated officials. The act provides that for disclosures 
concerning a local governmental entity, such as a county 
or a school district, the information must be disclosed to a 
chief executive officer as defined in section 447.203(9), 
Florida Statutes, or "other appropriate local official." I 
reported to whistleblower Ms. Linda Lindsey school Board 
internal Auditor on several occasions (Feb, March, April 
of 2018). Which the District is required to keep records. 
The Staff Attorney, Employee Relations, Labor Relations, 
School Principal, and other staff are aware of unlawful 
and unethical behavior. OCSB failed to protect me and 
the students' health, welfare [a]nd safety. I refused to 
obey an unlawful order; employment practice. Federal 
and Florida laws are in place to protect employees from 
upholding the laws. Ms. Durant and Ms. Cartwright did 
not enforce the District's policy and procedure as such, the 
inconsistency to enforce the policy and procedure by 
school administration led to this legal complaint.

28. If true, Petitioner was terminated because he reported what he deemed 
violations of the Florida Department of Education Principles of Professional 
Conduct for the Education Profession. The allegations may support a Whistleblower 
Act claim that Respondent engaged in an unfair and retaliatory labor practice 
pursuant to section 112.3187, Florida Statutes, but they do not support a claim that 
Respondent engaged in discrimination or retaliation under chapter 760.3

3 The undersigned makes no finding, conclusion of law, or recommendation relating to Petitioner's 
potential claim under the Whistleblower Act. 
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29. Based on Petitioner's allegations in his Petition, as well as those in his 
Response, the facts taken in a light most favorable to him do not sustain a cause of 
action for retaliation under the FCRA. Petitioner failed to allege or produce 
sufficient evidence to establish the first element of a prima facie case of retaliation: 
report of a protected activity under the FCRA. 

30. Section 120.57(1)(i) states, in part:  
An order relinquishing jurisdiction shall be rendered if 
the administrative law judge determines from the 
pleadings, depositions, answers to interrogatories, and 
admission on file, together with supporting and opposing 
affidavits, if any, that no genuine issue as to any material 
fact exists.

31. After considering the record and drawing all reasonable inferences in the 
light most favorable to Petitioner, the undersigned concludes that no genuine 
dispute of material fact exists as to the issue of whether Respondent discriminated 
against Petitioner based on his sex or gender, or whether Respondent unlawfully 
retaliated against Petitioner for opposing an unlawful employment practice in 
violation of the FCRA. Consequently, Petitioner's claims under the FCRA fail as a 
matter of law, and his Petition for Relief must be dismissed. 

RECOMMENDATION

It is, therefore, RECOMMENDED that that the Florida Commission on Human 
Relations issue a final order dismissing the Petition for Relief filed by August 
Mouzon in FCHR No. 201919094.
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DONE AND ORDERED this 13th day of November, 2020, in Tallahassee, Leon 
County, Florida.

S  
HETAL DESAI
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 13th day of November, 2020.

COPIES FURNISHED:

Tammy S. Barton, Agency Clerk
Florida Commission on Human Relations
Room 110
4075 Esplanade Way
Tallahassee, Florida  32399-7020
(eServed)

August Mouzon
Apartment 201
265 Port Augustine Circle
Ocoee, Florida  34761
(eServed)

John C. Palmerini, Esquire
Orange County Public Schools
445 West Amelia Street
Orlando, Florida  32801
(eServed)
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Keshara Cowans, Esquire
Orange County Public Schools
445 West Amelia Street
Orlando, Florida  32801
(eServed)
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
DESIREE BROWN, 
 
     Petitioner, 
 
vs. 
 
ASHLEY FURNITURE HOMESTORE, 
 
     Respondent. 
                                                                  / 

 
 
 
 
Case No. 19-5685 
 

 
RECOMMENDED ORDER 

Pursuant to notice, a final hearing was conducted in this case on 
February 18, 2020, in Gainesville, Florida, and on August 27, 2020, via 
Zoom teleconference, before Lawrence P. Stevenson, a duly-designated 

Administrative Law Judge (“ALJ”) of the Division of Administrative Hearings 
(“DOAH”). 

 

APPEARANCES 
For Petitioner:   Amber Robinson, Esquire 
                            Robinson Law Office PLLC 
                            Suite 264 
                            695 Central Avenue 
                            St. Petersburg, Florida  33701 
 
                            Ralph Strzalkowski, Esquire 
                            Ralph Strzalkowski, Attorney at Law 
                            320 Southeast 3rd Street, Apartment A17 
                            Gainesville, Florida  32601-1817 
 
For Respondent: William E. Grob, Esquire 
                             Sara G. Sanfilippo, Esquire 
                             Ogletree, Deakins, Nash, Smoak & Stewart, P.C. 
                             Suite 3600 
                             100 North Tampa Street 
                             Tampa, Florida  33602 
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STATEMENT OF THE ISSUES 
The issues are whether Respondent, Ashley Furniture Homestore, 

subjected Petitioner to unlawful sexual harassment and a hostile work 
environment based upon her sex, in violation of section 760.10, Florida 
Statutes,1 and/or whether Respondent retaliated against Petitioner for the 

exercise of protected rights under section 760.10. 
 

PRELIMINARY STATEMENT 
On May 18, 2018, Petitioner, Desiree Brown (“Ms. Brown” or “Petitioner”), 

filed with the Florida Commission on Human Relations ("FCHR") an 
Employment Complaint of Discrimination against Ashley Furniture 
Homestore (“Ashley Furniture”). Ms. Brown alleged that she had been 

discriminated against in violation of chapter 760 and Title VII of the Federal 
Civil Rights Act, based upon her sex, and that the Ashley Furniture had 
retaliated against her, resulting in the termination of her employment. 

 
The FCHR conducted an investigation of Ms. Brown’s allegations. On 

November 13, 2018, the FCHR issued a written determination finding that 

there was reasonable cause to believe that the discriminatory and/or 
retaliatory acts had occurred. On December 27, 2018, the FCHR issued a 
written rescission of its finding of reasonable cause, stating that it had been 

“improperly issued.” The rescission notice stated that the FCHR “will now 
undertake a complete investigation of the allegations of discrimination, and 
upon completion of the investigation, the Commission will issue a new 

Determination.” On September 17, 2019, the FCHR issued a written 
determination that there was no reasonable cause to believe that an unlawful 

                                                           
1 Citations shall be to Florida Statutes (2020) unless otherwise specified. Section 760.10 has 
been unchanged since 1992, save for a 2015 amendment adding pregnancy to the list of 
classifications protected from discriminatory employment practices. Ch. 2015-68, § 6, Laws of 
Fla. 
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practice occurred. The FCHR’s determination stated as follows, in relevant 
part: 

Complainant worked for Respondent, a furniture 
store, as a sales associate. Complainant claimed 
that she was compelled to resign because her 
supervisor made unwanted sexual advances 
towards her and she was subjected to a hostile 
work environment after reporting her supervisor's 
behavior. Respondent stated that it investigated 
Complainant's complaints about her supervisor and 
found that Complainant was not subjected to any 
sexual advances. Respondent explained that 
Complainant was told to leave and suspend [sic.] 
because she was involved in an altercation with a 
coworker. Complainant was reprimanded for failing 
to meet her sales quotas, received a Final Written 
Warning when her sales did not improve, and then 
resigned. The investigation did not reveal other 
employees who engaged in similar conduct without 
being disciplined. Complainant alleged that she 
was subjected to disparate treatment based on her 
sex. Complainant fails to prove a prima facie case 
because the investigation did not reveal evidence of 
similarly situated comparators outside 
Complainant's protected class who were treated 
more favorably or any other evidence of 
discrimination. Also, Complainant alleged that she 
was harassed based on her sex. Complainant fails 
to prove a prima facie case because the evidence 
does not show that Complainant suffered any 
severe or pervasive conduct. In addition, 
Complainant alleged that Respondent retaliated 
against her. Assuming Complainant can prove a 
prima facie case, this claim still fails because 
Respondent articulated a legitimate nonretaliatory 
reason for disciplining Complainant and the 
investigation did not reveal evidence that this 
reason was a pretext for retaliation. Also, 
Complainant alleged that she was subjected to 
constructive termination. Complainant fails to 
prove a prima facie case because the evidence does 
not show, under an objective standard, that 
Respondent made working conditions so difficult 
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that a reasonable person in Complainant's position 
would have felt compelled to resign.  

 

On October 21, 2019, Ms. Brown timely filed a Petition for Relief with the 
FCHR. On October 23, 2019, the FCHR referred the case to DOAH for the 
assignment of an ALJ and the conduct of a formal hearing. The final hearing 

was initially scheduled for December 9, 2019. A joint motion for continuance 
was granted by Order dated December 4, 2019. The hearing was rescheduled 
for February 18, 2020, on which date it was convened. 

 
At the conclusion of the proceedings on February 18, 2020, Petitioner 

moved for a continuance so that two of her witnesses who failed to appear for 
the hearing could be heard. The undersigned granted the motion over 

Respondent’s objection. The hearing was ultimately reconvened and 
concluded on August 27, 2020. 

 

At the hearing, Ms. Brown testified on her own behalf and presented the 
testimony of: Ashley Furniture employee Angela DeSue; former Ashley 
Furniture General Manager Lawrence “Larry” Lamb; and former Ashley 

Furniture Customer Service Representative Aaron Ross. Petitioner offered 
her Exhibits 1 through 5 and 7 through 13, which were duplicative of exhibits 
offered by Respondent. The parties stipulated that only Respondent’s 

numeration of the exhibits would be used to avoid confusion in the record. 
 
Respondent presented the testimony of its former Human Resources 

Manager Gladys Lopez and General Manager Julie Houser. Respondent’s 
Exhibits 3, 5, 7, 8, 10 through 14, 16, 21 through 23, 26 through 30, 34, 36, 
37, 41 through 43, 45, 47, 50, 55, 59, and 62 through 65 were entered into 
evidence. 
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The first volume of the two-volume Transcript of the final hearing was 
filed with DOAH on March 11, 2020. The second volume was filed with 

DOAH on October 7, 2020. Respondent timely filed its Proposed 
Recommended Order on October 19, 2020. Petitioner did not file a proposed 
recommended order. 

 
FINDINGS OF FACT 

Based on the evidence adduced at hearing, and the record as a whole, the 
following Findings of Fact are made: 

1. Ashley Furniture is an employer as that term is defined in 
section 760.02(7). Ashley Furniture is a furniture manufacturer with retail 
stores around the world, including Gainesville, Florida. 

2. Ms. Brown is an African American female. 
3. Ms. Brown began working as a Retail Sales Associate (“RSA”) on 

July 31, 2017, at Ashley Furniture’s Gainesville retail store. Petitioner 

worked at the Gainesville store until May 13, 2018. 
4. At the time she was hired, Ms. Brown’s immediate supervisor was Sales 

Manager Leon Hildreth, a white male. Mr. Hildreth’s supervisor was 

Lawrence Lamb, the Store Manager.2 Mr. Lamb is a white male. 
5. Ms. Brown testified that her working relationship with Mr. Hildreth 

was “amazing” at first. Mr. Hildreth was always there to help and to 
encourage the employees. When Ms. Brown completed a sale, she would get a 

“high five” from Mr. Hildreth.  
6. Ms. Brown testified that her relationship with Mr. Hildreth changed 

after about three months. Ms. Brown did not testify as to exact dates, but her 

Employment Complaint of Discrimination specified “mid-October 2017.” 
Mr. Hildreth hugged her in a way that made her uncomfortable. He would 

                                                           
2 The Store Manager supervised two subordinate managers: the Sales Manager, who oversaw 
the RSAs; and the Office Manager, who ran the non-sales functions of the store. 
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make jokes about female breasts and whisper insinuating things in her ear. 
On three occasions in late 2017, Mr. Hildreth hugged her around her waist. 

7. Ms. Brown testified that she complained to Mr. Lamb about 
Mr. Hildreth’s hugging. Ms. Brown stated that Mr. Lamb told her that he had 
seen Mr. Hildreth hugging women inappropriately and that he intended to 

report Mr. Hildreth to Ashley Furniture’s upper management. Ms. Brown 
testified that Mr. Lamb later told her that he had counseled Mr. Hildreth 
about the hugging and had made a report to Ashley Furniture’s Human 
Resources (“HR”) department. 

8. Mr. Lamb testified that Mr. Hildreth was a “charismatic” and 
gregarious person, attributes that are generally desirable in a Sales 
Manager. Mr. Hildreth interacted well with customers and with most 

employees. 
9. Mr. Lamb testified that he had “a couple of situations” with 

Mr. Hildreth. Mr. Hildreth liked what he called a “family atmosphere” in the 

store, which included what Mr. Lamb believed to be an unprofessional level of 
physical contact. Mr. Hildreth was fond of hugging his subordinate 
employees. Mr. Lamb spoke to Mr. Hildreth about the hugging and was 
“rebuffed.” Mr. Hildreth simply stated, “That’s how I manage.” 

10. Mr. Lamb again brought up the hugging issue during Mr. Hildreth’s 
evaluation in December 2017. Mr. Hildreth gave him the same response and 
pointed to the improved sales figures in the store as evidence that his 

“family” approach was effective. Mr. Lamb documented his conversations 
with Mr. Hildreth in a Word document and placed the document in 
Mr. Hildreth’s personnel file.  

11. Mr. Lamb testified that, because he was getting nowhere with 
Mr. Hildreth, he spoke with Regional Manager Aaron Leroux about the 
problem. Mr. Leroux said that he would talk to Mr. Hildreth about it. 
Mr. Lamb left the employ of Ashley Furniture on January 4, 2018, a few  



7 

weeks after this conversation.3 Mr. Lamb testified that he did not believe 
Mr. Leroux ever followed through on his promise to address the issue with 

Mr. Hildreth. 
12. While Mr. Lamb testified as to his observations about Mr. Hildreth’s 

behavior, he did not expressly confirm having a conversation with Ms. Brown 

about Mr. Hildreth’s specific actions toward her.4 Mr. Lamb also did not 
specify whether Mr. Hildreth’s practice of hugging was confined to female 
associates or whether he hugged RSAs of both sexes to foster a “family 
atmosphere.” Mr. Lamb testified that he had no knowledge of any events that 

occurred at Ashley Furniture after January 4, 2018. 
13. Ms. Brown testified that things escalated after Mr. Lamb left and 

Mr. Hildreth was the only supervisor present during her shifts. She stated 

that other managers would come to the store, presumably to fill in until 
Mr. Lamb’s replacement was hired, but that Mr. Hildreth was careful to 
approach her only when they were alone. He would approach her at the “sales 

point,” i.e., the place where the RSA was stationed to greet customers, and 
“tell me things like he wants to perform oral on me.”  

14. Ms. Brown would tell Mr. Hildreth that such talk made her 
uncomfortable. She repeatedly told him that she did not come to work to 

fulfill his sexual desires. Mr. Hildreth would attempt to defuse the situation 
by pretending that he was joking. However, Ms. Brown stated that once it 
became clear that she would not accede to his sexual advances, Mr. Hildreth 

became increasingly hostile toward her. 
15. Ms. Brown testified that Mr. Hildreth would no longer help her with 

sales. If she needed help or asked a question, Mr. Hildreth would berate her 

                                                           
3 Mr. Lamb’s departure was not on good terms. He had accused the company of age 
discrimination and believed that it had retaliated against him, though he did not seek legal 
redress. Mr. Lamb had also been accused of sexual harassment by a subordinate employee, 
but an internal investigation was resolved in his favor. 
 
4 The undersigned notes that neither party directly asked Mr. Lamb about his conversations 
with Ms. Brown. 
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in front of customers. Mr. Hildreth would ask if she was dumb or make snide 
remarks about “rocket scientists.” 

16. Ms. Brown testified that Angela “Angie” DeSue, the housekeeper in 
the Gainesville store, witnessed Mr. Hildreth pull Ms. Brown’s hair in a 
joking but sexual way. Ms. Brown stated that Ms. DeSue was present in the 

break room when Mr. Hildreth was talking about Ms. Brown’s breasts, 
comparing them to chicken breasts because he liked them so much. 
Ms. Brown testified that Ms. DeSue also saw Mr. Hildreth attempt to bribe 
her by offering her his credit card to buy dinner. 

17. Ms. Brown testified that she was afraid to say anything to HR for fear 
of losing her job. She stated that she spoke to Ashley Furniture Executive 
Vice President Steve King at a large employees’ meeting in February 2018. 

Mr. King asked her to email him the details of her complaint. Ms. Brown 
testified that she attempted to send Mr. King an email on March 3, 2020, but 
the email address he had given her was not correct.  

18. On February 26, 2018, Julie Houser, the new Store Manager, began 
work full time in the Gainesville store. Ms. Houser had been one of the 
managers who filled the slot temporarily after Mr. Lamb resigned. 
Ms. Houser testified that when she started, Ms. Brown was notable for being 

a “low writer,” i.e., an employee who fails to meet sales expectations. Two 
days after she arrived, Ms. Houser gave Ms. Brown two written reprimands 
(“corrective action reports” or “CARs” in Ashley Furniture parlance) for 

failing to meet her expected sales goals. One of the CARs covered February 
2018 and the other was for January 2018. Ms. Houser did not know why 
Ms. Brown had not been given the January 2018 CAR until the end of 

February. She only knew that upper management asked her to give 
Ms. Brown the CARs. 

19. On March 6, 2018, Ms. Houser met with Ms. Brown to discuss her 
performance. Ms. Brown told Ms. Houser that she was under a lot of stress. 

Ms. Brown described an argument with her sister that culminated in a fist 
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fight and Ms. Brown ramming her sister’s car several times. The police were 
called and Ms. Brown was charged with a felony. Ms. Brown stated that she 

was on “parole” and that the charges would be dropped if she maintained a 
clean record for three months.5 Ms. Brown told Ms. Houser that keeping her 
job was a condition of staying out of jail and that she was desperate not to be 

fired.  
20. Ms. Houser testified that Ms. Brown also told her that Mr. Hildreth 

had made sexual advances, including inappropriate touching, and said sexual 
things to her. Ms. Houser recalled that Ms. Brown told her the touching had 

occurred “a few months ago” but that she had been afraid to report it. 
Ms. Houser could not recall whether Ms. Brown described specific episodes of 
Mr. Hildreth’s behavior.  

21. Ms. Houser assured Ms. Brown that any information she shared would 
be confidential and shared only with HR Manager Gladys Lopez and 
Mr. Leroux, the Regional Manager. 

22. On March 6, 2018, Ms. Brown forwarded to Ms. Lopez the email she 
had attempted to send to Mr. King. The email provided as follows, in relevant 
part, verbatim: 

Hello, my name is Desiree Brown and I am an 
employee at Ashley’s furniture on Archer road blvd 
in Gainesville Fl. I am writing this letter to you 
because of the sexual harassment I’ve been dealing 
with for the past 3 months. I’ve been holding it in 
due to the fear of losing my job. And I don’t want to 
lose my job because I love this job, and adore this 
job. This job has been the best job I ever had But I 
can’t hold it in any longer I’ve been feeling very 
uncomfortable at work because starting 3 months 
ago he (my Manager) would tell me he want to be 
with me, and make me feel so uncomfortable. He 
would say thing like if he was my age I don’t know 
what he would do to me, and he wish he was my 

                                                           
5 Given that she had not gone to trial on the charges, Ms. Brown could not have been on 
“parole.” It is presumed that her continued employment was a condition of a pre-trial 
diversion program, completion of which would lead to dismissal of the felony charge.  
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age so he could make me his. And he Kept 
repeating only if he was my age, he would try to 
take me out to dinner, he would ask me to always 
marry him, date him. He also ask to perform oral 
sex on me, tell me he will love to perform oral on 
me while at the job on the sales floor and even 
when I’m on point but as I kept turning him down 
he started getting angry yelling at me, threatening 
me, and telling an employee Ms. Angie that I’m not 
his favorite. Every time I try to get help from him 
he don’t want to help me out or be full of 
frustration and anger and take it out on me when 
he have to come and do a over ride for sales or 
customer purposes. He handled a situation 
unprofessionally in front of my customers once also. 
Mr. West[6] that came to visit are store to help out 
can vouch for it because they went up to him and 
told him how he handled the situation poorly and 
he yelled at me pointing his finger in my face on 
the sales floor in front of customers for no reason 
once and I was only trying to get help with a 
problem I was haveing. He also yells at me when I 
have a question and try to belittle me because I 
don’t want to be apart of none of the sexual activity 
he wants me to be apart of. Or be with him. He 
would say things like my customers think I’m 
stupid or I act as if I’m stupid and Some times he 
would even pull my hair and then smile at me 
when he walk by me. That was two weeks ago on 
02-28-2018. At the private event at work he called 
me in to the office and told me he wouldn’t be able 
to start a meeting without ms. Julie because he 
have to have another manager in the room with 
him to sign my CAR sheet but he still started the 
meeting with out her and I don’t think she knew 
anything about it because she never came in or into 
the meeting. he was asking me questions like you 
wouldn’t say I was trying to touch on you, make 
you do anything that you don’t want to do sexually, 
or say I yelled at you because you didn’t want to do 
anything sexually. And I looked at him and said 
what?? And then I said no and that’s when we he 

                                                           
6 Ms. Brown testified that she thought “Mr. West” was Mr. King’s son. Mr. West was not 
otherwise identified in the record. 
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laughed and said oh ok you know how y’all females 
are and rubbed me on my shoulder and we had exit 
the office. I am sorry but I can no longer take this 
harassment and wrote this email with high hopes 
that someone will help me or reach out to me. And 
if this letter does not help according to the policies 
and guidelines at Ashley furniture sexual 
harassment is completely unacceptable. Although I 
do not want to go this route of getting an Lawyer 
involved I will if there is nothing done in regards to 
my cry out for help! I feel unsafe uncomfortable and 
very mistreated…. 
 

23. Ms. Lopez testified that Ms. Brown’s written statement was her first 
notice of any problem between Mr. Hildreth and Ms. Brown. She stated that 
Mr. Lamb had not told her of Ms. Brown’s allegations and that she was 

unaware that Mr. Lamb had placed a written memorandum in Mr. Hildreth’s 
personnel file regarding his hugging of employees. 

24. Ms. Lopez testified that on March 7, 2018, she spoke to Ms. Brown on 
the phone. Ms. Lopez stated that Ms. Brown was “all over the place” in 

describing events. Ms. Lopez understood that Ms. Brown’s distress made it 
hard for her to give a coherent narrative, but Ms. Lopez also needed facts to 
begin an investigation. Ms. Lopez tried to ascertain when these incidents of 

harassment took place and who was present. Ms. Lopez recalled Ms. Brown 
describing Mr. Hildreth’s pulling her hair, calling her stupid on the sales 
floor, and touching her shoulder. Ms. Lopez did not recall anything about 

chicken breasts. Ms. Brown was able to give her the names of some potential 
witnesses. 

25. Ms. Lopez and Ms. Houser agreed that work schedules should be 
adjusted so that Ms. Brown was never working at a time when Mr. Hildreth 

was her sole supervisor. After March 6, 2018, Ms. Brown worked only when 
Ms. Houser was in the store. Ms. Brown made no further allegations against 
Mr. Hildreth after March 6, 2018. 
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26. Ms. Houser wrote a memorandum to Ms. Lopez on March 8, 2018. The 
memorandum described Ms. Houser’s conversation with Ms. Brown on 

March 6, 2018, including the counseling as to Ms. Brown’s poor job 
performance and a description of the incident between Ms. Brown and her 
sister. As to the allegations against Mr. Hildreth, Ms. Houser wrote: 

Desiree told me that she has also been dealing with 
stress in the store and that Leon had touched her 
inappropriately and also stated that he had 
touched another employee named Angie 
inappropriately. She said she was too scared to tell 
anyone for fear of losing her job. I asked her when 
this happened and she said a few months ago. 
 
Leon and I distributed quite a few CARS last week 
and 2 were given to Desiree. She is on her final for 
poor performance. I was in the room while Leon 
issued the CAR to Desiree and we all signed it. 
  

27. On March 15, 2018, Ms. Lopez came to the Gainesville store to conduct 
witness interviews and take written statements. Ms. Lopez interviewed RSAs 

Roddrick Chandler, Shawon Shorter, Justin Terry, Travis Glenney, and 
Shoaeb Basa. She also interviewed Ms. Houser, Ms. DeSue, Mr. Hildreth, and 
Office Manager Amy O’Neill. 

28.  None of the RSAs corroborated Ms. Brown’s allegations against 
Mr. Hildreth. Ms. Lopez noted that most of the RSAs were generally aware of 
Ms. Brown’s allegations.7 They told Ms. Lopez that they learned about the 

allegations from Ms. Brown, though she had agreed with Ms. Lopez and 
Ms. Houser to keep the matter confidential pending Ms. Lopez’s 
investigation. 

29. Ms. DeSue testified at the hearing. She stated that on one occasion in 

the break room, an RSA expressed an interest in dating Ms. Brown. 

                                                           
7 The written statements of two RSAs, Shawon Shorter and Justin Terry, state that 
Ms. Brown told them that Mr. Hildreth was treating her differently since she turned down 
his dinner invitation. She apparently made no other allegations in her conversations with 
these RSAs. 
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Mr. Hildreth told the RSA that he couldn’t have Ms. Brown because 
Mr. Hildreth was saving her for his son. Ms. DeSue testified that she once 

saw Mr. Hildreth give Ms. Brown his debit card and tell her to go out and buy 
lunch for them both. 

30. Ms. DeSue stated that Mr. Hildreth had talked to her and to other 

employees besides Ms. Brown. In context, “talked” plainly meant that 
Mr. Hildreth had made romantic and/or sexual overtures. Ms. DeSue testified 
that Mr. Hildreth had once given her his debit card, and that he was dating 
two Ashley Furniture employees at one time.  

31. Ms. DeSue testified that staff had Publix fried chicken for lunch one 
day. Mr. Hildreth said, “guess which piece I like out of the seven pieces…. I 
like the two breasts.” Ms. DeSue did not testify that this statement was 

directed at anyone in particular. 
32. Ms. DeSue testified that she saw everyone in the store treat 

Ms. Brown differently after her allegations against Mr. Hildreth became 

known. Ms. DeSue stated that she wanted to come forward in support of 
Ms. Brown, but was afraid because she feared retribution from Mr. Hildreth 
and being ostracized by her fellow employees.  

33. On March 26, 2018, Ms. Lopez conducted her final interview with 

Mr. Hildreth, who denied all the allegations. Ms. Lopez stated that 
Mr. Hildreth seemed sad and disappointed when he learned of Ms. Brown’s 
accusations. Ms. Lopez described him as being “kind of in shock” and 

“emotionally visibly charged” during the interview. Mr. Hildreth vehemently 
denied Ms. Brown’s accusations and offered to take a polygraph test. 

34. Neither party called Mr. Hildreth as a witness. An email written by 

Mr. Hildreth to Ms. Lopez following his interview on March 26, 2020, was 
admitted without objection as a hearsay document. The text of the email is 
consistent with Ms. Lopez’s description of her interview with Mr. Hildreth. 
He denies all of Ms. Brown’s accusations as well as Ms. DeSue’s allegation 

that he dated Ashley Furniture employees. The email is accepted as 
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corroborative of Ms. Lopez’s testimony that Mr. Hildreth denied the 
allegations. The email has been disregarded as to the truth of Mr. Hildreth’s 

denial, as it does not supplement or explain other admissible evidence on that 
point. 

35. As the investigation continued, it became apparent to Ms. Houser that 

Ms. Brown was speaking to potential witnesses about her allegations and 
trying to influence their statements to Ms. Lopez. On March 26, 2018,  
Beth-Anne McDeavitt of AcceptanceNOW8 approached Ms. Houser to 
complain that Ms. Brown was trying to induce her to make false statements. 

Ms. Houser also learned that Ms. Brown had typed her witness statement on 
the break room computer, purposely leaving it up on the screen for the other 
RSAs to read.  

36. On March 25, 2018, RSA Roddrick Chandler reported to Ms. Houser 
that while lying down in the break room with a headache, he overheard 
Ms. Brown speaking to someone on the phone. In the words of Mr. Chandler’s 

written statement, verbatim, Ms. Brown said “she was going to get leon and 
Julie fired and said that she was going to say leon sexual ask her favors Julie 
was stank bitch no good hoe and she was going to fram them to get them 
fired.” 

37. Ms. Houser reported Ms. Brown’s actions to Ms. Lopez. Ms. Houser 
believed that Ms. Brown was creating a hostile work environment by 
spreading the substance of her allegations throughout the store. Her actions 

were creating animosity as employees took sides in the matter.  
38. Ms. Houser told Ms. Lopez that she feared disciplining Ms. Brown for 

unrelated matters such as poor sales. Both Ms. Houser and Mr. Hildreth felt 

they were walking on eggshells because Ms. Brown would threaten a lawsuit 
whenever an issue arose as to her job performance.  

                                                           
8 AcceptanceNOW is a credit company that works in-house with retail companies such as 
Ashley Furniture to finance customer purchases. 
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39. After interviewing the employees in the Gainesville store and hearing 
from Ms. Houser about Ms. Brown’s actions, Ms. Lopez spoke with Ms. Brown 

to remind her not to interfere in the investigation. Ms. Lopez testified that 
another reason for speaking with Ms. Brown was to calm her down. 
Ms. Brown was livid when she learned that Ms. Houser reported being 

present at the February 28 CAR meeting at which Ms. Brown claimed to 
have been alone with Mr. Hildreth.  

40. Ms. Lopez concluded that she could not substantiate the allegations 
made by Ms. Brown. Despite this conclusion, Ms. Lopez and Ms. Houser 

continued the practice of having Ms. Brown work only when Ms. Houser was 
also present. Ms. Lopez believed this practice was necessary to prevent either 
Ms. Brown or Mr. Hildreth from feeling uncomfortable in the workplace. 

Transferring one or the other of the employees was not an option because 
Ashley Furniture did not have another store in the Gainesville area. 

41. Ms. Lopez testified that the scheduling adjustment was probably 

unnecessary because Mr. Hildreth avoided Ms. Brown as much as he possibly 
could. Mr. Hildreth was uncomfortable in her presence. 

42. Mr. Hildreth was not disciplined. He remained nominally Ms. Brown’s 
manager, but he did not supervise her directly. He was not involved in her 

sales, and other managers would provide Ms. Brown with any supervisory 
assistance she needed. 

43. Though her sales improved briefly after she reported her allegations 

against Mr. Hildreth on March 6, 2018, Ms. Brown soon resumed the 
problematic performance that on February 28, 2018, had led to an 
admonition that the next CAR for poor sales would be her last. As March 

2018 progressed, Ms. Brown began coming in late or missing shifts altogether 
without calling management. On March 11, 2018, she was scheduled to begin 
work at 10:30 a.m. She did not arrive until 12:20 p.m., her only excuse being 
that she thought she was supposed to come in late. Ms. Houser and 
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Ms. O’Neill counseled her and Ms. Brown told them it would not happen 
again. 

44. Ashley Furniture attendance records indicated that Ms. Brown called 
in sick on March 20, 2018, but failed to submit a physician’s note to document 
her illness. She failed to appear for work on March 23, 2018, and left work 

early without permission on March 24, 2018. Ms. Brown later submitted a 
note stating that she had missed work because she was taking care of a 
situation involving her driver’s license. Ms. Brown told Ms. Houser that a 
friend of hers had rented a car. The car had “bad tags.” The friend had an 

accident in the car and handed the police officer Ms. Brown’s identification. 
In a summary memorandum to Ms. Lopez, dated March 26, 2018, Ms. Houser 
wrote, “From what I can see, none of this makes sense.” 

45. In a memorandum to Ms. Lopez and Mr. Leroux sent the previous day, 
March 25, 2018, Ms. Houser had recounted her meeting with Ms. Brown 
about the incident with the car and wrote, “I explained to her that she is 

missing a lot of hours and this is a personal issue not medical. Also discussed 
her numbers for the month and she said, ‘I can’t do my job in this work 
atmosphere with the sexual harassment.’ I have her on my schedule and have 
for the past 2 weeks.” 

46. Later on March 25, 2018, Ms. Houser sent a second memorandum to 
Ms. Lopez and Mr. Leroux that read as follows, verbatim: 

Today I was trying to do a coaching session with 
Desiree discussing her numbers and how her 
volume was so low compared to the rest of the 
store. 
 
Also that this was a 5 week month. She said it was 
probably because she had taken time off. I 
mentioned that it was only a few days that she had 
taken off, but she had called out quite a bit because 
of personal problems  
 
She also said that it was difficult to work in this 
environment having been sexually harassed. I 
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mentioned to that I had changed the schedule to 
put her on my schedule the past couple of weeks 
and asked her if anything had happened in that 
time and she said no. I also asked her if there was 
anything I could do to help. She said it was hard to 
work in this atmosphere. When I asked her to write 
what she wanted in the RSA comments, she was 
reluctant as she said that it was due to sexual 
harassment by Leon. That since the time I first 
came here, when Leon was alone in the room with 
her giving her 2 Corrective Actions. I mentioned 
that I was in the room also, but had to get up to go 
and do and over ride but came back when he put 
the 2 sheets in front of her and told her what they 
were for (which was poor performance). She signed, 
Leon signed and I signed. She then went a little 
crazy and said that I was never in the room and 
how could I do this having 22 year old daughters 
myself? How would I like it if someone asked them 
for sexual favors and sexually harassed them? I 
told her that I remember that day. She then got 
really angry and turned a totally different person 
and said I can’t believe this! I can’t stay here. She 
left the room and I went to see where she went and 
she said that she was calling Gladys [Lopez]. She 
came back in a totally different person and came 
and asked me for an over ride like nothing had 
happened 5 minutes before. 
 
Gladys and I spoke after that. 
 
While I was typing this letter, Rod [Roddrick 
Chandler] came in to get me as he heard Desiree on 
her phone calling me some pretty nasty words to 
someone on her phone and talking about Leon and 
how she was going to make up stuff about us to get 
us fired. I called Gladys and handed Rod the phone 
to tell Gladys exactly what he heard in the 
breakroom…. 
 

47. Ms. Houser testified that on May 13, 2018, she witnessed an 
altercation at the customer service desk between Ms. Brown and RSA 
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Courtney Gillard. Ms. Brown snatched some sales paperwork from 
Mr. Gillard’s hands and he yanked it back.  

48. Under Ashley Furniture’s sales floor protocol, RSAs who collaborate on 
a sale are expected to split the commission for the sale. If one RSA drops a 
customer, then another RSA can pick up that customer and keep all of the 

commission generated by any sales to that customer.  
49. The altercation on May 13 came about because Mr. Gillard incorrectly 

believed that Ms. Brown had dropped a customer. Ms. Brown snatched the 
paperwork in an effort to see whether Mr. Gillard had split the sale with her. 

50. Ms. Houser separated the two employees. She took Mr. Gillard aside 
to calm him down and make sure the sale was split. While this was occurring, 
Ms. Brown walked away with a customer. When she returned, she began 

yelling at Ms. Houser that Mr. Gillard had done the same thing the previous 
day. Ms. Brown refused to talk to Ms. Houser about the situation. 

51. Ms. Houser phoned Ms. Lopez for advice. Ms. Lopez told her to call 

Ms. O’Neill, the Office Manager, and have her come in and speak to 
Ms. Brown. Ms. Houser noted that this was Mother’s Day and Ms. O’Neill 
was not scheduled to work, but she called her in nonetheless.  

52. When Ms. O’Neill arrived, she and Ms. Houser first talked to 

Mr. Gillard. They told him they were sending him home for the rest of the 
day because of his behavior on the sales floor. Mr. Gillard apologized and left 
without further incident. 

53. Ms. O’Neill next approached Ms. Brown to give her the same 
reprimand and send her home. Ms. Brown refused to go home. Ms. Brown 
testified that an investigator with the City of Gainesville’s Office of Equal 

Opportunity9 had told her that her employer could not make her go home if 
she had done nothing wrong. She claimed the investigator told her that  

                                                           
9 Ms. Brown had filed a complaint with this office on April 3, 2018. 
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sending her home would be an act of retaliation on the part of Ashley 
Furniture. 

54. Ms. Brown denied having snatched the papers from Mr. Gillard’s 
hands. She told Ms. O’Neill that RSAs Shawon Shorter and Aaron Ross were 
at the counter during her altercation with Mr. Gillard and could verify her 

version of events. 
55. Ms. Houser recollected that Ms. Shorter said she didn’t hear anything 

and that Mr. Ross saw the same thing that Ms. Houser did, i.e., a back-and-
forth snatching of the paperwork. When he testified at the hearing, Mr. Ross 

could recall no details of the altercation between Ms. Brown and Mr. Gillard. 
 56. Ms. Houser and Ms. O’Neill reconnoitered on the phone with 

Ms. Lopez. The decision was made to suspend Ms. Brown pending an 

investigation of the incident and have the police escort her from the store. 
57. On May 23, 2018, Mr. Gillard was issued a CAR for his unprofessional 

behavior on the sales floor on May 13, 2018. 

58. Ms. Brown never returned to work at Ashley Furniture after May 13, 
2018. On May 18, 2018, she filed with the FCHR her Employment Complaint 
of Discrimination against Ashley Furniture.    

59. On May 25, 2018, Ms. O’Neill phoned Ms. Brown at the request of 

Ms. Houser and asked her to come in for a meeting with Mr. Leroux, the 
Regional Manager. Ms. Brown agreed to come in and exchanged a few 
pleasantries with Ms. O’Neill during their short conversation. Thirty minutes 

later, Ms. Brown called Ms. O’Neill back to inquire what the meeting was 
about. Ms. O’Neill responded that she was making the call at Ms. Houser’s 
request and did not know the nature of the meeting. She told Ms. Brown she 

would find out and call her back. 
60. Ms. O’Neill called Ms. Brown back and told her that the meeting was 

to discuss in-store issues, including her suspension. Ms. Brown stated that 
she was not coming in for such a meeting. She did not trust Mr. Leroux 

because, in her words, he and Mr. Hildreth were “besties.”  
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61. Ms. Brown told Ms. O’Neill that she did not work for Ashley Furniture 
anymore. Ms. O’Neill asked what she meant by that. Ms. Brown stated that 

she quit. Ms. O’Neill asked her repeatedly if she meant what she was saying 
and would not be coming back to work. Ms. Brown confirmed that she would 
not be “lifting a finger” for Ashley Furniture and hung up on Ms. O’Neill. 

62. Ms. Brown did not allege that her separation from employment with 
Ashley Furniture was anything other than a voluntary resignation.10 The 
Petition does allege that Ms. Brown’s treatment in connection with the events 
of May 13, 2018, constituted retaliation by Ashley Furniture. 

63. To the extent that her testimony is credible, Ms. DeSue corroborated 
Ms. Brown’s testimony that Mr. Hildreth hugged her and gave her his debit 
card to buy lunch. Mr. Lamb corroborated that Mr. Hildreth was prone to 

hugging employees. 
64. However, the more lurid accusations against Mr. Hildreth are 

supported only by Ms. Brown’s testimony. Her testimony would be sufficient 

if she could be deemed a reliable witness, but there are at least two broad 
indications that Ms. Brown is not a credible witness. 

65. First, the timing of her accusations was suspect. Though the alleged 
statements regarding oral sex and the inappropriate touching had occurred 

between October and December 2017, Ms. Brown did not make her 
accusations against Mr. Hildreth until after the February 28, 2018, meeting 
at which she learned her job was in jeopardy for poor performance. With a 

felony charge pending against her, Ms. Brown stood a chance of going to jail 
if she lost her job. 

66. Ms. Brown claimed to have reported the incidents to Mr. Lamb during 

2017. Mr. Lamb did not volunteer his recollection on that point and 
Ms. Brown’s attorneys did not ask him about it. Given the circumstances of 

                                                           
10 It is noted that in her testimony, Ms. Brown twice used the odd formulation, “I resigned 
because I was fired.” Ms. Brown did not elaborate and the undersigned declines to speculate 
as to what she had in mind. 
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Mr. Lamb’s departure from Ashley Furniture, it seems unlikely that he would 
shade his testimony to protect the company. 

67. When she finally made her allegations to Ms. Houser on March 6, 
2018, Ms. Brown stated that she had not come forward earlier because she  
was afraid. However, she also stated that she had come forward to Mr. Lamb 

in 2017. Both versions of this story cannot be true. 
68. Second, Ms. Brown repeatedly named “witnesses” who could not 

corroborate her stories. No employee other than Ms. DeSue reported first-

hand knowledge of anything untoward. Two RSAs reported hearing from 
Ms. Brown only that she had declined a date with Mr. Hildreth. Ms. Brown 
interfered in the internal investigation of her allegations, attempting to 
promote false testimony and publicizing her witness statement to her co-

workers. One employee even reported hearing Ms. Brown telling someone on 
the phone that her plan was to “frame” Mr. Hildreth and Ms. Houser to get 
them both fired. 

69. Even Ms. DeSue did not corroborate the most serious allegations 
against Mr. Hildreth. She stated that she heard the “chicken breast” 
comment but did not testify that it was directed at Ms. Brown. Neither her 

witness statements nor her testimony mentioned anything about oral sex. 
The undersigned would not expect Ms. DeSue to have witnessed Mr. Hildreth 
making such statements, but would expect that Ms. Brown would have told 
her about them. 

70. The evidence produced at hearing establishes that Ashley Furniture 
took Ms. Brown’s accusations seriously. As soon as she reported them to 
Ms. Houser, she was separated from Mr. Hildreth. Ashley Furniture’s HR 

Manager interviewed every employee who could possibly have any relevant 
information. Ms. Lopez ultimately concluded that she could not sustain the 
allegations due to a lack of corroborating evidence. Even after the company 

concluded that no adverse employment action should be taken against 
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Mr. Hildreth, it continued to adjust Ms. Brown’s schedule so that she would 
never be alone under Mr. Hildreth’s supervision. 

71. The evidence convincingly established that Ms. Brown was not 
subjected to unlawful retaliation. She alleged that she was forced to work in a 
hostile atmosphere after she made her allegations against Mr. Hildreth, but 

she offered no specific instances of Ashley Furniture acting against her for 
reasons unrelated to her performance as an RSA. 

72. The chief allegation regarding retaliation is that the events of May 13, 
2018, resulting in Ms. Brown’s suspension and police escort from the 

premises of the Gainesville store, were retaliatory. However, the evidence 
established that Mr. Gillard, the RSA with whom Ms. Brown had the 
altercation over splitting a commission, was also sent home, suspended for 

the remainder of his shift, and issued a CAR for unprofessional behavior. 
There is no reason to infer that Ms. Brown’s discipline would have been any 
different if she had not chosen to escalate the conflict by refusing to comply 

with her supervisor’s instruction to leave the store. 
73. Ms. Brown offered no evidence that she was treated differently than 

any other similarly situated employee. 
74. Ms. Brown offered no evidence that her separation from employment 

with Ashley Furniture was anything other than voluntary. 
75. In summary, Petitioner offered insufficient credible evidence that she 

was subjected to a sexually hostile work environment or sexual harassment. 

Petitioner also offered no credible evidence that she was subjected to 
unlawful retaliation. 

76. Petitioner offered no credible evidence disputing the legitimate, 

nondiscriminatory reason given by Ashley Furniture for sending her home 
and suspending her employment.  

77. Petitioner offered no credible evidence that Ashley Furniture’s stated 

reasons for sending Petitioner home and suspending her employment were a 
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pretext for discrimination based upon Petitioner’s sex or a pretext for 
unlawful retaliation. 

78. Petitioner offered no credible evidence that she was constructively 
discharged from her employment or that Ashley Furniture involuntarily 
terminated her employment. 

 
CONCLUSIONS OF LAW 

79. The Division of Administrative Hearings has jurisdiction of the subject 

matter of and the parties to this proceeding. §§ 120.569 and 120.57(1), Fla. 
Stat. 

80. The Florida Civil Rights Act of 1992 (the "Florida Civil Rights Act" or 

the "FCRA"), chapter 760, prohibits discrimination in the workplace.  
81. Section 760.10 states the following, in relevant part: 

(1) It is an unlawful employment practice for an 
employer: 
  
(a) To discharge or to fail or refuse to hire any 
individual, or otherwise to discriminate against any 
individual with respect to compensation, terms, 
conditions, or privileges of employment, because of 
such individual's race, color, religion, sex, national 
origin, age, handicap, or marital status. 
 

* * * 
 

(7) It is an unlawful employment practice for an 
employer, an employment agency, a joint labor-
management committee, or a labor organization to 
discriminate against any person because that 
person has opposed any practice which is an 
unlawful employment practice under this section, 
or because that person has made a charge, testified, 
assisted, or participated in any manner in an 
investigation, proceeding, or hearing under this 
section. 
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82. Ashley Furniture is an "employer" as defined in section 760.02(7), 
which provides the following: 

(7) "Employer" means any person employing 15 or 
more employees for each working day in each of 20 
or more calendar weeks in the current or preceding 
calendar year, and any agent of such a person. 
 

83. Florida courts have determined that federal case law applies to claims 
arising under the Florida Civil Rights Act, and as such, the United States 
Supreme Court's model for employment discrimination cases set forth in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 
668 (1973), applies to claims arising under section 760.10, absent direct 
evidence of discrimination. See Harper v. Blockbuster Entm’t Corp., 139 F.3d 

1385, 1387 (11th Cir. 1998); Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d 
1353, 1361 (S.D. Fla. 2002); Fla. State Univ. v. Sondel, 685 So. 2d 923, 925 
n.1 (Fla. 1st DCA 1996); Fla. Dep’t of Cmty. Aff. v. Bryant, 586 So. 2d 1205 

(Fla. 1st DCA 1991). 
84. “Direct evidence is ‘evidence, which if believed, proves existence of fact 

in issue without inference or presumption.’” Rollins v. TechSouth, Inc., 833 

F.2d 1525, 1528 n.6 (11th Cir. 1987)(quoting Black’s Law Dictionary 413 (5th 
ed. 1979)). In Carter v. City of Miami, 870 F.2d 578, 582 (11th Cir. 1989), the 

court stated:  
This Court has held that not every comment 
concerning a person's age presents direct evidence 
of discrimination. [Young v. Gen. Foods Corp., 840 
F.2d 825, 829 (11th Cir. 1988)]. The Young Court 
made clear that remarks merely referring to 
characteristics associated with increasing age, or 
facially neutral comments from which a plaintiff 
has inferred discriminatory intent, are not directly 
probative of discrimination. Id. Rather, courts have 
found only the most blatant remarks, whose intent 
could be nothing other than to discriminate on the 
basis of age, to constitute direct evidence of 
discrimination. 
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Petitioner offered no credible evidence that would satisfy the stringent 
standard of direct evidence of discrimination. 

85. Under the McDonnell Douglas analysis for establishing discrimination 
through circumstantial evidence, in employment discrimination cases, 
Petitioner has the burden of establishing, by a preponderance of the evidence, 

a prima facie case of unlawful discrimination. If the prima facie case is 
established, the burden shifts to the employer to rebut this preliminary 
showing by producing evidence that the adverse action was taken for some 

legitimate, non-discriminatory reason. If the employer rebuts the prima facie 
case, the burden shifts back to Petitioner to show by a preponderance of the 
evidence that the employer's offered reasons for its adverse employment 
decision were  pretextual. See Texas Dep’t of Cmty. Aff. v. Burdine, 450 U.S. 

248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981). “The inquiry into pretext 
centers on the employer’s beliefs, not the employee’s beliefs….” Alvarez v. 

Royal Atlantic Developers, Inc., 610 F.3d 1253, 1266 (11th Cir. 2010)(the 
issue is whether the employer was dissatisfied with the employee for a non-
discriminatory reason, not whether that reason was unfair or mistaken). 

86. In order to prove a prima facie case of a hostile work environment 
discrimination claim due to sexual harassment under chapter 760, Petitioner 
must establish that: (1) she belongs to a protected group; (2) she was 
subjected to unwelcome sexual harassment, such as sexual advances, 

requests for sexual favors, and other conduct of a sexual nature; (3) the 
harassment complained of was based upon her sex; (4) the harassment was 
sufficiently severe or pervasive to alter the conditions of employment and 

create a discriminatorily abusive working environment; and (5) there is a 
basis for holding Ashley Furniture liable. See Miller v. Kenworth of Dothan, 
277 F.3d 1269, 1275 (11th Cir. 2002); Johnson v. Booker T. Washington 

Broadcasting Serv., Inc., 234 F.3d 501, 509 (11th Cir. 2000); Booth v. Pasco 

Cty., 829 F.Supp.2d 1180, 1188 (M.D. Fla.2011). 
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87. “Harassment is severe or pervasive for Title VII purposes only if it is 
both subjectively and objectively severe and pervasive.” Booker T. 

Washington, 234 F.3d at 509. The United States Supreme Court has stated: 
“We have never held that workplace harassment, even harassment between 
men and women, is automatically discrimination because of sex merely 

because the words used have sexual content or connotations.” Oncale v. 

Sundowner Offshore Serv., Inc., 523 U.S. 75, 80 (1998). 

88. In assessing whether harassment is objectively severe or pervasive, 
courts typically look to: (1) the frequency of the conduct; (2) the severity of the 
conduct; (3) whether the conduct was physically threatening and humiliating 
or just a mere utterance; and (4) whether the conduct unreasonably interferes 

with the employee’s work performance. See Hulsey v. Pride Restaurants, LLC, 
367 F.3d 1238, 1247-48 (11th Cir. 2004). This standard is very high and is 
designed to be “sufficiently demanding to ensure that Title VII does not 

become a ‘general civility code.’” Faragher v. City of Boca Raton, 524 U.S. 
775, 788 (1998)(quoting Oncale, 523 U.S. at 80). To satisfy this standard, 

Petitioner must show that the workplace was “permeated with 
‘discriminatory intimidation, ridicule, and insult.’” Harris v. Forklift Sys., 

Inc., 510 U.S. 17, 21 (1993)(quoting Meritor Savings Bank, FSB v. Vinson, 

477 U.S. 57, 65 (1986)). “[S]imple teasing, offhand comments, and isolated 
incidents (unless extremely serious) will not amount to discriminatory 
changes in the ‘terms or conditions of employment.’” Faragher, 524 U.S. at 

788(quoting Oncale, 523 U.S. at 82). 
89. Petitioner has failed to prove a prima facie case of sexual harassment. 
90. Petitioner is an African American female and is therefore a member of 

a protected group. 
91. Petitioner offered no credible evidence beyond her own testimony to 

prove that she was subjected to unlawful harassment based upon her sex. 

There were sufficient discrepancies in Petitioner’s testimony to render it 
unreliable as the sole basis for concluding that she was subjected to sexual 
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harassment. None of the witnesses presented at the hearing could 
substantiate Petitioner’s allegations. Even Ms. DeSue, Petitioner’s most 

supportive witness, corroborated only that Mr. Hildreth bought lunch with 
his debit card and once made a suggestive remark about chicken breasts that 
may or may not have been directed at Petitioner. 

92. Petitioner failed to demonstrate that any harassment she suffered was 
sufficiently severe or pervasive to alter the conditions of her employment and 
create a discriminatorily abusive working environment. Even if Petitioner’s 
allegations were accepted as proven, they amount to Mr. Hildreth’s hugging 

Petitioner in a manner that made her uncomfortable and making grossly 
inappropriate sexual suggestions on a few occasions between October and 
December 2017. The question would obviously be closer had Petitioner proven 

these allegations, but would still likely fall short of being so “severe or 
pervasive” as to meet the standard established by the cases cited above. 

93. Petitioner failed to demonstrate that there is a basis for holding 

Ashley Furniture liable, whatever the sins of Mr. Hildreth. When Petitioner 
reported sexual advances by Mr. Hildreth, Ashley Furniture immediately 
launched an investigation, which included interviewing every witness 
Petitioner named, plus additional employees, and obtaining written 

statements from the witnesses. Despite finding the evidence insufficient to 
substantiate Petitioner’s allegations, Ashley Furniture changed the store’s 
work schedule so that Petitioner would never work alone with Mr. Hildreth 

as the only manager in the store.  
94. As to Petitioner’s retaliation claim, the court in Blizzard v. Appliance 

Direct, Inc., 16 So. 3d 922, 926 (Fla. 5th DCA 2009), described the elements of 

such a claim as follows:  
To establish a prima facie case of retaliation under 
section 760.10(7), a plaintiff must demonstrate: 
(1) that he or she engaged in statutorily protected 
activity; (2) that he or she suffered adverse 
employment action and (3) that the adverse 
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employment action was causally related to the 
protected activity. See Harper v. Blockbuster 
Entm’t Corp., 139 F.3d 1385, 1388 (11th Cir.), cert. 
denied 525 U.S. 1000, 119 S. Ct. 509, 142 L.Ed.2d 
422 (1998). Once the plaintiff makes a prima facie 
showing, the burden shifts and the defendant must 
articulate a legitimate, nondiscriminatory reason 
for the adverse employment action. Wells v. 
Colorado Dep't of Transp., 325 F.3d 1205, 1212 
(10th Cir. 2003). The plaintiff must then respond 
by demonstrating that defendant's asserted reasons 
for the adverse action are pretextual. Id. 
 

95. Petitioner has failed to establish a prima facie case of retaliation. 
96. Petitioner established that she engaged in a statutorily protected 

activity, in that she reported sexual advances to Ms. Houser on March 6, 
2018, and to Ms. Lopez on March 8, 2018. She filed a Complaint of 
Discrimination with the City of Gainesville’s Office of Equal Opportunity on 

April 3, 2018. 
97. Petitioner established that she suffered adverse employment action, in 

that she was sent home from work and suspended on May 13, 2018. 

98. Petitioner failed to prove that her adverse employment action was 
causally related to her statutorily protected activity. Even if she had proven 
the third element of the retaliation claim, Ashley Furniture articulated a 

legitimate, nondiscriminatory reason for the adverse employment action. 
Petitioner was involved in a disruptive imbroglio with another employee on 
the sales floor, in full view of customers. The other employee was also 

admonished and sent home for the rest of his shift. 
99. Because Ashley Furniture articulated legitimate, non-retaliatory 

reasons for sending Petitioner home from work and suspending her 

employment, the burden shifts back to Petitioner to produce evidence that 
Ashley Furniture’s stated reasons are a pretext for retaliation. To establish 
pretext, Petitioner must “cast sufficient doubt” on Ashley Furniture’s 
proffered non-retaliatory reasons “to permit a reasonable factfinder to 
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conclude that the employer’s proffered ‘legitimate reasons were not what 
actually motivated its conduct.’” Combs v. Plantation Patterns, 106 F.3d 1519, 

1538 (11th Cir. 1997)(quoting Cooper-Houston v. Southern Ry. Co., 37 F.3d 
603, 605 (11th Cir. 1994)). 

100. Petitioner failed to produce any evidence to prove that Ashley 

Furniture’s stated reasons for sending her home from work and suspending 
her employment were pretextual. To the contrary, the evidence established 
that Petitioner refused to leave the store after her supervisor instructed her 

to do so and her disruptive behavior forced management to call the police to 
escort Petitioner out of the store.  

101. Petitioner’s unsupported suspicions as to motive, standing alone, are 

insufficient to establish that Ms. Houser and Ms. Lopez’s testimony regarding 
the reasons for sending Petitioner home from work and suspending her 
employment are false. In the absence of evidence that Ashley Furniture’s 

actions were retaliatory, the undersigned is constrained to defer to the 
company’s business decision. 

102.  Petitioner failed to establish that her employment was involuntarily 

terminated. Petitioner’s own testimony, consistent with her Petition, was 
that she resigned from Ashley Furniture. 

103. Constructive discharge qualifies as an adverse employment decision. 

Poole v. Country Club of Columbus, Inc., 129 F.3d 551, 553, n.2 (11th Cir. 
1997). Constructive discharge occurs when an employer deliberately makes 
an employee’s working conditions intolerable and thereby forces the employee 

to quit his/her job. Bryant v. Jones, 575 F.3d 1281, 1298 (11th Cir. 2009). The 
bar to establish a case for constructive discharge is quite high: “[a] claim for 
constructive discharge requires the employee to demonstrate that the work 

environment and conditions of employment were so unbearable that a 
reasonable person in that person’s position would be compelled to resign.” 
Virgo v. Riviera Beach Assoc., 30 F.3d 1350, 1363 (11th Cir. 1994). “The 

standard for proving constructive discharge is higher than the standard for 
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proving a hostile work environment.” Hipp v. Liberty Nat. Life Ins. Co., 252 
F.3d 1208, 1231 (11th Cir. 2001). 

104. Petitioner offered insufficient credible evidence to establish that her 
working conditions met the legal standards necessary to establish 
constructive discharge. She was justifiably sent home for her unprofessional 

behavior in the workplace and then refused to return when contacted by 
Ashley Furniture. 

 

RECOMMENDATION 
Based upon the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations issue a 

final order finding that Ashley Furniture Homestore did not commit any 
unlawful employment practices and dismissing the Petition for Relief filed in 
this case.  

 
DONE AND ENTERED this 9th day of November, 2020, in Tallahassee, Leon 

County, Florida. 

S  
LAWRENCE P. STEVENSON 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 9th day of November, 2020. 
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COPIES FURNISHED: 
 
Tammy S. Barton, Agency Clerk 
Florida Commission on Human Relations 
Room 110 
4075 Esplanade Way 
Tallahassee, Florida  32399-7020 
(eServed) 
 
Sara G. Sanfilippo, Esquire 
William Edward Grob, Esquire 
Ogletree, Deakins, Nash, Smoak & Stewart, P.C. 
Suite 3600 
100 North Tampa Street 
Tampa, Florida  33602 
(eServed) 
 
Ralph Strzalkowski, Esquire 
Ralph Strzalkowski, Attorney at Law 
Apartment A17 
320 Southeast 3rd Street 
Gainesville, Florida  32601 
(eServed) 
 
Amber Robinson, Esquire 
Robinson Law Office PLLC 
Suite 264 
695 Central Avenue 
St. Petersburg, Florida  33701 
(eServed) 
 
Cheyanne Costilla, General Counsel 
Florida Commission on Human Relations 
Room 110 
4075 Esplanade Way 
Tallahassee, Florida  32399-7020 
(eServed) 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 
the date of this Recommended Order. Any exceptions to this Recommended 
Order should be filed with the agency that will issue the Final Order in this 
case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MICHAEL GRASSO, 
 
     Petitioner, 
 
vs. 
 
ST. MARKS STONE CRAB FESTIVAL, INC., 
 
     Respondent. 
                                                                  / 

 
 
 
 
Case No. 20-3036 
 

 
RECOMMENDED ORDER 

Pursuant to notice, a formal administrative hearing was conducted in 
Tallahassee, Florida, on August 27 and September 17, 2020, before 
Administrative Law Judge Garnett W. Chisenhall of the Division of 

Administrative Hearings (“DOAH”). 
 

APPEARANCES 

For Petitioner:        Michael Grasso, pro se 
2017 Gardenbrook Lane 
Tallahassee, Florida  32301 

 
For Respondent:     Ronald A. Mowrey, Esquire 

Mowrey Law Firm, P.A. 
515 North Adams Street 
Tallahassee, Florida  32301 

 

STATEMENT OF THE ISSUE 
Whether Respondent (“the St. Marks Stone Crab Festival” or “the 

Festival”) violated the Florida Civil Rights Act, chapter 760, part I, Florida 
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Statutes (2019),1 by precluding Petitioner (“Michael Grasso” or “Mr. Grasso”) 
from bringing his dog onto its premises. 

 
Mr. Grasso filed a Charge of Discrimination with the Florida Commission 

on Human Relations (“the Commission”) on December 20, 2019, alleging that 

the St. Marks Stone Crab Festival discriminated against him based on his 
disability: 

 
I am an individual with a disability. I was 
discriminated against because of my disability. On 
October 26, 2019, I attempted to enter the St. 
Marks Stone Crab Festival. As I approached the 
table where admissions were being taken, a female 
who identified herself as Anna Bell told me that 
there was a no pet policy. I told her that I 
understood but my dog is a service animal for my 
disability and is exempt from rules for pets. This 
individual then asked me to produce an ID card 
proving he was actually a service animal. I told her 
that I did not have one and I tried to explain to her 
that the law did not require me to have one. I also 
told her that I would not enter if she did not want 
us to and I then asked her who was in charge so 
that I could follow up later. When I told her about 
the law, she proceeded to get the sheriff’s officers 
who were on site. The officer (Deputy Yarbrough) 
spoke with me and admitted that they did not know 
the law as it pertained to service animals and I 
printed it out for him. Mr. Yarbrough 
acknowledged that the law said that an ID was not 
required, but he said that since it was the rules of 
the Festival, he was there to enforce their rules. 
Mr. Yarbrough maintained that I was not allowed 
entrance unless I left my service animal elsewhere. 
I wrote a letter to Ray Stokes who sits on the city 
council and I called him, and he was belligerent 
and questioned whether I had a need for a service 

                                                           
1 Unless stated otherwise, all statutory references shall be to the 2019 version of the Florida 
Statutes.   
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animal. Mr. Stokes refused further contact with 
me.  
 

On June 5, 2020, the Commission issued a Notice setting forth its 
determination that reasonable cause existed to believe that an unlawful 
practice had occurred: 

 
[Mr. Grasso] attempted to enter [the Festival] on 
October 26, 2019. [Mr. Grasso] alleged that [the 
Festival] denied him service by refusing to let him 
enter due to his disability and need for a service 
animal. The investigation supports his allegations. 
[Mr. Grasso] provided proof that he is disabled and 
requires the use of a service animal. [The Festival] 
acknowledged that it has a policy of requiring 
disabled guests with service animals to provide 
identification proving that the animal is a service 
animal. [The Festival] also acknowledged that since 
[Mr. Grasso] did not have documentation that his 
dog is a service animal, he was denied entry into 
the festival. This is direct evidence of disability 
discrimination.   
 

Mr. Grasso filed a Petition for Relief on July 6, 2020, and the Commission 

referred this matter to DOAH on July 7, 2020, for a formal administrative 
hearing.  

 

The final hearing was commenced as scheduled on August 27, 2020.  
Due to unforeseen circumstances, the final hearing was continued to 
September 17, 2020, and completed that day. 

 
Mr. Grasso called himself, Deputy Robert Standeford, and Sergeant 

Jeffrey Yarbrough as witnesses. Petitioner’s Exhibits 1 through 8 were 
accepted into evidence.  
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The St. Marks Stone Crab Festival called Paula Bell and William M. 
Bishop, Jr., as witnesses and did not attempt to move any exhibits into 

evidence.  
 
The Transcript from the proceeding conducted on August 27, 2020, was 

filed on September 16, 2020, and the Transcript from the proceeding 
conducted on September 17, 2020, was filed on October 21, 2020. Both parties 
filed their proposed recommended orders prior to October 21, 2020, and those 

pleadings were considered in the preparation of this Recommended Order.   
 

FINDINGS OF FACT 

Based on the evidence adduced at the final hearing, the record as a whole, 
and matters subject to official recognition, the following Findings of Fact are 
made: 

The Parties 
1. Mr. Grasso previously worked as the CEO of a multi-million dollar 

company and served on the board of directors of another entity. The record 
evidence and testimony persuasively established that Mr. Grasso suffered a 

severely traumatic episode in 2007 causing him to suffer from post-traumatic 
stress disorder (“PTSD”) and anxiety. Mr. Grasso also has difficulty with 
crowds and dealing with strangers.    

2. At some point, Mr. Grasso relocated from Las Vegas to the Florida 
Keys, and a psychiatrist treating him at the time suggested that  
Mr. Grasso obtain an emotional support animal. Mr. Grasso heeded that 

advice and rescued Zuco, a large labrador-mastiff mix, from a shelter in May 
of 2016, when Zuco was one and a half years old.  

3. Mr. Grasso trained hundreds of dogs when he owned a pet store in the 

1990s, and he utilized a training program he found on the internet to teach 
Zuco how to be a service animal.  
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4. Mr. Grasso has spent many hours training Zuco, and the first step in 
Zuco’s training involved vigilance commands such as block and watch. The 

block command calls for Zuco to act as a barrier between Mr. Grasso and 
others. The watch command requires Zuco to monitor what is occurring 
behind Mr. Grasso, and Zuco’s movements will alert Mr. Grasso to the 

presence of potential dangers. Mr. Grasso has also trained Zuco to enter a 
room prior to Mr. Grasso in order to assess the situation inside. Finally, Zuco 
is very sensitive to changes in Mr. Grasso’s moods and will attempt to remove 

Mr. Grasso from a stressful situation if he becomes upset.2   
5. Mr. Grasso moved to St. Marks, Florida in 2018. He lives on a boat 

docked at a local marina. Mr. Grasso works part-time doing handyman-type 

work for the marina owner who allows Zuco to be with Mr. Grasso while he 
works.  

6. Mr. Grasso has been treating with Dr. Joseph Dorn since November of 

2018, and Dr. Dorn has diagnosed Mr. Grasso as suffering from PTSD. In 
addition, the Social Security Administration has diagnosed Mr. Grasso as a 
disabled individual entitled to monthly payments. According to Mr. Grasso, 
he can no longer engage in the type of work he performed prior to the 2007 

incident because his PTSD and anxiety make it impossible for him to 
maintain a full-time job.   

7. The St. Marks Stone Crab Festival is a not-for-profit Florida 

corporation. The Festival began as a means to raise funds for the St Marks 

                                                           
2 Mr. Grasso described Zuco’s training as follows: “And one of the things that I taught him – 
you asked what I teach him. And what I teach him is vigilance commands such as ‘block’ and 
‘watch.’ Like if I walk up to – if there’s people back here and I walk up to a counter to pay for 
something, I’ll tell him to ‘watch.’ He’ll turn around, he’ll pay attention behind me, and if 
anybody approaches me, his body language will let me know. He’ll either start wagging his 
tail first, it it’s just – if somebody’s approaching aggressively, he will immediately make – 
like, either bark or, you know, kind of (nonverbal utterance) like, let me know that 
something’s going on behind you that you need to turn around and watch. And ‘block’ is a 
command that you use to keep – to just put him between me and the public. If I’m walking 
somewhere with him, you’ll always notice that he is between me and the public all the time. 
Whenever somebody’s coming to approach me that I don’t know, he’s between us.”   



6 

Volunteer Fire Department. Since its inception, the Festival’s mission has 
expanded to encompass other activities such as beautifying the City of  

St. Marks and funding a substantial portion of the St. Marks Fourth of July 
celebration. The Festival draws 10 to 12 thousand attendees a year.   

8. The Festival admits people who pay an admission fee. During the 

events described herein, the Festival admitted animals with documentation 
or vests identifying them as service animals. If the animal did not have 
documentation or a vest, then the Festival would not admit the animal. 

The Events of October 26, 2019 
9. The Festival was scheduled to open at 10:00 a.m. on October 26, 2019, 

and Mr. Grasso arrived at 9:30 a.m. with Zuco in order to assess the crowd 

size. He had never attended the Festival before and planned to leave if he 
determined that the crowd would be too large. 

10. Zuco was on a leash but not wearing a vest or anything else 

identifying him as a service animal.   
11. When Mr. Grasso attempted to enter the Festival, he encountered 

Paula Bell, a Festival volunteer who was collecting admission fees from 
patrons. Ms. Bell relayed to Mr. Grasso that the Festival had a no dog policy 

and that he could enter the Festival without Zuco. After Mr. Grasso 
explained that Zuco was a service animal, Ms. Bell requested documentation 
substantiating that Zuco was a service animal rather than a pet. At that 

point, the conversation became heated with Mr. Grasso stating that he did 
not have any documentation substantiating Zuco’s service animal status and 
that requiring him to furnish such documentation was against the law.  

12. The Festival had retained multiple off-duty officers from the Wakulla 
County Sheriff’s Office to provide security. After Mr. Grasso asserted that the 
Festival was violating the law, he and Ms. Bell wanted to get law 

enforcement involved.   
13. Mr. Grasso had walked about a block-and-a-half from the location of 

his confrontation with Ms. Bell by the time Sergeant Jeffrey Yarbrough 
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arrived at the scene. Upon Sergeant Yarbrough’s arrival, Ms. Bell called to 
Mr. Grasso, and he returned to engage in further discussions.  

14. Mr. Grasso soon left again in order to retrieve a copy of section 413.08, 
Florida Statutes,3 from his boat and returned within a few minutes.  
Mr. Grasso and Sergeant Yarbrough began a heated discussion that caught 

the attention of Deputy Sheriff Robert Standeford who was patrolling the 
Festival Grounds. Deputy Standeford intervened because the discussion 
between Sergeant Yarbrough and Mr. Grasso had become loud and needed to 

be deescalated. Deputy Standeford tried to calm Mr. Grasso so that Deputy 
Yarbrough could read section 413.08. 

15. After Sergeant Yarbrough read the statute, either he or someone 

associated with the Festival’s management decided that Mr. Grasso could 
stay but Zuco could not. After forcefully expressing his displeasure with that 
decision, Mr. Grasso headed back toward his boat.  

16. Given that people were yelling at various times during the 
aforementioned verbal exchanges, Deputy Standeford noticed that Zuco was 
understandably “a little nervous.” Nevertheless, Zuco never became 
aggressive, and Deputy Standeford had no concerns that Zuco was dangerous.    

Ultimate Findings 
17. The St. Marks Stone Crab Festival is a “public accommodation” within 

the meaning of section 760.02(11). The greater weight of the evidence 

indicates that it is a place of exhibition or entertainment.4  

                                                           
3 Section 413.08(3) provides that “[a]n individual with a disability has the right to be 
accompanied by a service animal in all areas of public accommodation that the public or 
customers are normally permitted to occupy.” Section 413.08(3)(b), specifies that 
“[d]ocumentation that the service animal is trained is not a precondition for providing service 
to an individual accompanied by a service animal. A public accommodation may not ask 
about the nature or extent of an individual’s disability. To determine the difference between 
a service animal and a pet, a public accommodation may ask if an animal is a service animal 
required because of a disability and what work or tasks the animal has been trained to 
perform.”   
 
4 The Festival made no argument that it was not a “public accommodation” within the 
meaning of section 760.02(11).    



8 

18. The greater weight of the evidence demonstrates that PTSD 
substantially limits Mr. Grasso’s ability to work. As a result, he has a 

“handicap” within the meaning of section 760.08. 
19. The greater weight of the evidence demonstrates that Zuco is a 

“service animal” within the meaning of section 413.08(1)(d). Mr. Grasso has 

trained Zuco to perform very specific tasks designed to help  
Mr. Grasso feel secure in unfamiliar surroundings and around people.  

20. The greater weight of the evidence demonstrates that the Festival 

violated section 413.08(2)(b) by conditioning Mr. Grasso’s entry on him 
producing documentation substantiating Zuco’s status as a service animal.   

21. The greater weight of the evidence demonstrates that the Festival 

violated section 760.08 by denying Mr. Grasso access to a public 
accommodation. 

 

CONCLUSIONS OF LAW 
22. DOAH has jurisdiction over the parties to this proceeding and the 

subject matter pursuant to sections 120.569, 120.57(1), and 760.11(1), Florida 
Statutes. 

23. The Florida Civil Rights Act of 1992 (“the Florida Civil Rights Act” or 
“the Act”), chapter 760, prohibits discrimination in places of public 
accommodation.   

24. Section 760.08 provides that:  
 
[a]ll persons are entitled to the full and equal 
enjoyment of the goods, services, facilities, 
privileges, advantages, and accommodations of any 
place of public accommodation without 
discrimination or segregation on the ground of race, 
color, national origin, sex, pregnancy, handicap, 
familial status, or religion.  
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25. Section 760.02(11), defines a “public accommodation” as: 
 
places of public accommodation, lodgings, facilities 
principally engaged in selling food for consumption 
on the premises, gasoline stations, places of 
exhibition or entertainment, and other covered 
establishments. Each of the following 
establishments which serves the public is a place of 
public accommodation within the meaning of this 
section: 
 
(a) Any inn, hotel, motel, or other establishment 
which provides lodging to transient guests, other 
than an establishment located within a building 
which contains not more than four rooms for rent or 
hire and which is actually occupied by the 
proprietor of such establishment as his or her 
residence. 
 
(b) Any restaurant, cafeteria, lunchroom, lunch 
counter, soda fountain, or other facility principally 
engaged in selling food for consumption on the 
premises, including, but not limited to, any such 
facility located on the premises of any retail 
establishment, or any gasoline station. 
 
(c) Any motion picture theater, theater, concert 
hall, sports arena, stadium, or other place of 
exhibition or entertainment. 
 
(d) Any establishment which is physically located 
within the premises of any establishment otherwise 
covered by this subsection, or within the premises 
of which is physically located any such covered 
establishment, and which holds itself out as serving 
patrons of such covered establishment. 
 

26. Florida provides additional protections for disabled persons who 
utilize service animals. Section 413.08(2) mandates that:  

 
[a]n individual with a disability is entitled to full 
and equal accommodations, advantages, facilities, 
and privileges in all public accommodations. A 
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public accommodation must modify its policies, 
practices, and procedures to permit use of a service 
animal by an individual with a disability. This 
section does not require any person, firm, business, 
or corporation, or any agent thereof, to modify or 
provide any vehicle, premises, facility, or service to 
a higher degree of accommodation than is required 
for a person not so disabled.  
 

27. With regard to service animals, section 413.08(3) provides that: 
 
An individual with a disability has the right to be 
accompanied by a service animal in all areas of a 
public accommodation that the public or customers 
are normally permitted to occupy. 
 
(a) The service animal must be under the control 
of its handler and must have a harness, leash, or 
other tether, unless either the handler is unable 
because of a disability to use a harness, leash, or 
other tether, or the use of a harness, leash, or other 
tether would interfere with the service animal’s 
safe, effective performance of work or tasks, in 
which case the service animal must be otherwise 
under the handler’s control by means of voice 
control, signals, or other effective means. 
 
(b) Documentation that the service animal is 
trained is not a precondition for providing service to 
an individual accompanied by a service animal. A 
public accommodation may not ask about the 
nature or extent of an individual’s disability. To 
determine the difference between a service animal 
and a pet, a public accommodation may ask if an 
animal is a service animal required because of a 
disability and what work or tasks the animal has 
been trained to perform. 
 

28. In establishing that one was the victim of discrimination, a petitioner 

can produce: (a) direct evidence that discrimination motivated disparate 
treatment in the provision of services; or (b) circumstantial evidence 
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sufficient to allow the trier of fact to infer that discrimination caused 
disparate treatment. 

29. Direct evidence is evidence that, if believed, would prove the existence 
of discriminatory intent without resort to inference or presumption. Denney v. 

City of Albany, 247 F.3d 1172, 1182 (11th Cir. 2001); Holifield v. Reno, 115 

F.3d 1555, 1561 (11th Cir. 1997). As to the nature of the evidence, “only the 
most blatant remarks, whose intent could be nothing other than to 
discriminate . . . will constitute direct evidence of discrimination.” Damon v. 

Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 1358-59 (11th Cir. 1999) 
(citations omitted). 

30. During the time period relevant to the instant case, the Festival only 

admitted animals with documentation or vests identifying them as service 
animals. That policy was directly contrary to the provision in section 
413.08(3)(b) stating that “[d]ocumentation that the service animal is trained 

is not a precondition for providing service to an individual accompanied by a 
service animal.” Denying Mr. Grasso entry into the festival based on the 
aforementioned policy is direct evidence of discrimination based on his 

disability. 
31. Moreover, even if it were assumed that there is no direct evidence of 

discrimination in the instant case, Mr. Grasso presented circumstantial 

evidence sufficient to allow a trier of fact to infer that discrimination led to 
the disparate treatment.  

32. With regard to evaluating discrimination claims based on 

circumstantial evidence, Title II of the Civil Rights Act of 1964, 42 U.S.C.  
§ 2000a, prohibits discrimination in places of public accommodation, in 
language identical to that found in section 760.08. Because of the relatively 

small number of Title II cases, federal courts routinely find guidance in the 
law of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e, including 
the law of the shifting burdens of evidence production. See Fahim v. Marriott 

Hotel Serv., 551 F.3d 344, 349 (5th Cir. 2008), and cases cited therein. The 
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United States Supreme Court’s model for employment discrimination cases 
set forth in McDonnell Douglas Corporation v. Green, 411 U.S. 792, 93 S. Ct. 

1817, 36 L. Ed. 2d 668 (1973), also provides the model for Title II cases. 
Fahim, 551 F.3d at 349-50.   

33. Under the McDonnell analysis, as modified for cases of discrimination 

in places of public accommodation, a petitioner has the burden of establishing 
a prima facie case of unlawful discrimination by a preponderance of the 
evidence. If the prima facie case is established, then the burden shifts to the 

respondent to rebut that preliminary showing by producing evidence that the 
allegedly discriminatory action was taken for some legitimate, non-
discriminatory reason. If the respondent rebuts the prima facie case, then the 

burden shifts back to the petitioner to show by a preponderance of the 
evidence that the respondent’s offered reason was pretextual or that the 
respondent’s reason, if true, was only one reason for its action and that 

another motivating factor was the petitioner’s protected characteristic.   
34. In order to prove a prima facie case of unlawful public accommodation 

discrimination under section 760.08, a petitioner must establish that he or 

she: (a) is a member of a protected class; (b) attempted to contract for the 
services of a public accommodation; (c) was denied those services; and (d) the 
services were made available to similarly situated persons outside his or her 

protected class. Fahim, 551 F.3d at 350.    
35. The question of whether Mr. Grasso belongs to a protected class turns 

on whether PTSD is a disability. With regard to disability discrimination, the 

Act is construed in conformity with the Americans with Disabilities Act (“the 
ADA”) found in 42 U.S.C. § 1201 et seq. Cordoba v. Dillard’s, Inc., 419 F.3d 
1169, 1175 (11th Cir. 2005)(citing Wimberly v. Secs Tech Grp., Inc., 866 So. 

2d 146, 147 (Fla. 4th DCA 2004)(noting that “[b]ecause Florida Courts 
construe the FCRA in conformity with the ADA, a disability discrimination 

cause of action is analyzed under the ADA.”). See also Holly v. Clairson 
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Indus., LLC, 492 F.3d 1247, 1255 (11th Cir. 2007)(noting that FCRA claims 
are analyzed under the same standards as the ADA).  

36. The 11th Circuit has stated that a diagnosis of PTSD by itself does not 
establish that one is disabled under the ADA. Haines v. Cherokee Cty, 2010 
WL 2821853, at *12 (N.D. GA 2010). The impairment must substantially 

limit a major life activity such as caring for oneself, performing manual 
tasks, walking, seeing, hearing, speaking, breathing, learning, and working. 
Id. When the major life activity at issue is that of working, an alleged victim 

of discrimination must demonstrate that he or she is unable to work in a 
broad class of jobs. The inability to perform a single, particular job does not 
constitute a substantial limitation in the major life activity of working. See 

D’Angelo v. ConAgra Foods, Inc., 422 F.3d 1220, 1227 (11th Cir. 2005).   
37. The greater weight of the evidence demonstrates that Mr. Grasso is 

disabled within the meaning of the ADA and thus satisfies the first prong of a 

prima facie case of unlawful public accommodation discrimination under 
section 760.08. As a result of the traumatic incident he experienced in 2007,  
Mr. Grasso’s ability to work has been substantially limited because he has 

difficulty being around groups of people, especially strangers. As discussed 
above, Zuco acts as a shield between Mr. Grasso and others. With Mr. Grasso 
being so uncomfortable around people, he is unable to perform the work he 

performed prior to the 2007 incident or any sort of work requiring a 
significant amount of interaction with people. His current work of performing 
odd jobs around a marina does not require substantial interaction with 

others.    
38. The Festival argues that Mr. Grasso has not proven that he suffers 

from PTSD. Mr. Grasso moved into evidence a letter from the Social Security 

Administration indicating he was entitled to monthly payments as a disabled 
individual and a document signed by Dr. Joseph Dorn stating Mr. Grasso 
suffers from PTSD. While those documents are hearsay statements being 
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offered to prove that Mr. Grasso suffers from PTSD, the undersigned can 
consider them because their contents supplement and/or corroborate  

Mr. Grasso’s testimony about his symptoms and that he has been diagnosed 
as having PTSD. See § 120.57(1)(c), Fla. Stat. (providing that “[h]earsay 
evidence may be used for the purpose of supplementing or explaining other 

evidence, but it shall not be sufficient in itself to support a finding unless it 
would be admissible over objection in civil actions.”).    

39. There is no dispute that Mr. Grasso attempted to enter the Festival 

and was denied access because he wanted to bring Zuco onto the Festival 
grounds. There is also no dispute that the Festival allowed other, non-
disabled people to enter. Therefore, Mr. Grasso has established the second, 

third, and fourth prongs of a prima facie case of unlawful public 
accommodation discrimination under section 760.08.   

40. In order to counter Mr. Grasso’s prima facie case, the Festival argues 

that Zuco is not a service animal and that it acted appropriately by denying 
access to Mr. Grasso unless he could produce documentation substantiating 
Zuco’s status as a service animal. 

41. Section 413.08(1)(d) defines as service animal as: 
 
an animal that is trained to do work or perform 
tasks for an individual with a disability, including 
a physical, sensory, psychiatric, intellectual, or 
other mental disability. The work done or tasks 
performed must be directly related to the 
individual’s disability and may include, but are not 
limited to, guiding an individual who is visually 
impaired or blind, alerting an individual who is 
deaf or hard of hearing, pulling a wheelchair, 
assisting with mobility or balance, alerting and 
protecting an individual who is having a seizure, 
retrieving objects, alerting an individual to the 
presence of allergens, providing physical support 
and assistance with balance and stability to an 
individual with a mobility disability, helping an 
individual with a psychiatric or neurological 
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disability by preventing or interrupting impulsive 
or destructive behaviors, reminding an individual 
with mental illness to take prescribed medications, 
calming an individual with posttraumatic stress 
disorder during an anxiety attack, or doing other 
specific work or performing other special tasks. A 
service animal is not a pet. For purposes of 
subsections (2), (3), and (4), the term “service 
animal” is limited to a dog or miniature horse. The 
crime-deterrent effect of an animal’s presence and 
the provision of emotional support, well-being, 
comfort, or companionship do not constitute work 
or tasks for purposes of this definition.  
 

(emphasis added).  
 

42. The greater weight of the evidence demonstrates that Zuco helps  

Mr. Grasso control his anxiety when he is in the presence of others.  
Mr. Grasso has trained Zuco to perform very specific tasks that are intended 
to help Mr. Grasso feel secure in unfamiliar surroundings and around people. 

While the Festival argues that Zuco lacks formal training, section 
413.08(1)(d) does not require that animals have any sort of certification in 
order to be considered “service animals.”   

43. In sum, Mr. Grasso has established a prima facie case of 
discrimination, and the burden now shifts to the Festival to rebut that 
preliminary showing by producing evidence that its decision to deny access to 

Mr. Grasso and Zuco was based on a legitimate, non-discriminatory reason. 
44. The Festival’s decision to condition Mr. Grasso’s entry on him 

producing documentation substantiating Zuco’s status as a service animal 

was a violation of section 413.08(2)(b). Florida law only allowed the Festival 
to inquire if Zuco was a service animal and what tasks he had been trained to 
perform. As a result, the Festival’s decision to deny access to Mr. Grasso was 

not based on a legitimate, non-discriminatory reason. See § 413.08(2)(b), Fla. 
Stat. (mandating that “[d]ocumentation that the service animal is trained is 
not a precondition for providing service to an individual accompanied by a 
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service animal. A public accommodation may not ask about the nature or 
extent of an individual’s disability. To determine the difference between a 

service animal and a pet, a public accommodation may ask if an animal is a 
service animal required because of a disability and what work or tasks the 
animal has been trained to perform.”). 

45. The greater weight of the evidence demonstrates that the Festival 
violated section 760.08 by denying Mr. Grasso access to a public 
accommodation. 

46. Mr. Grasso has requested that the undersigned recommend that he be 
awarded damages. However, section 760.11(5) indicates that only a court of 
law, rather than an administrative tribunal, is authorized to award punitive 

damages and compensatory damages for mental anguish, loss of dignity, and 
other intangible injuries in cases such as this. See generally Broward Cty. v. 

La Rosa, 505 So. 2d 422 (Fla. 1987)(holding that an administrative agency 

cannot award damages for personal injuries).5       
 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 
RECOMMENDED that the Florida Commission on Human Relations enter a 
final order: (a) finding that the St. Marks Stone Crab Festival violated the 

Florida Civil Rights Act by conditioning Mr. Grasso’s entry on the production 
of documentation substantiating that his dog was a “service animal”; and  
(b) prohibiting the aforementioned practice.   

                                                           
5 Section 760.11(7) provides that “[i]n the event the final order issued by [the Commission] 
determines that a violation of the Florida Civil Rights Act of 1992 has occurred, the 
aggrieved person may bring, within 1 year of the date of the final order, a civil action under 
subsection (5) as if there has been a reasonable cause determination or accept the affirmative 
relief offered by [the Commission], but not both.”   
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DONE AND ENTERED this 10th day of November, 2020, in Tallahassee, 
Leon County, Florida. 

S  
G. W. CHISENHALL 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 10th day of November, 2020. 
 
 

COPIES FURNISHED: 
 
Tammy S. Barton, Agency Clerk 
Florida Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, Florida  32399-7020 
(eServed) 
 
Michael Grasso 
2017 Gardenbrook Lane 
Tallahassee, Florida  32301 
(eServed) 
 
Ronald A. Mowrey, Esquire 
Mowrey Law Firm, P.A. 
515 North Adams Street 
Tallahassee, Florida  32301 
(eServed) 
 
Cheyanne Costilla, General Counsel 
Florida Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, Florida  32399-7020 
(eServed) 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
All parties have the right to submit written exceptions within 15 days from 
the date of this Recommended Order. Any exceptions to this Recommended 
Order should be filed with the agency that will issue the Final Order in this 
case. 
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