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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MARSHALEE M. WRIGHT, 
 
     Petitioner, 
 
vs. 
 
SCHOOL BOARD OF ALACHUA COUNTY, 
 
     Respondent. 
                                                                  / 

 
 
 
 
Case No. 20-3060 
 

 
RECOMMENDED ORDER 

On September 11, 2020, Administrative Law Judge Robert J. Telfer III, of 
the Florida Division of Administrative Hearings (Division), conducted an 
evidentiary hearing pursuant to section 120.57(1), Florida Statutes (2018), by 

video teleconference at sites in Tallahassee and Gainesville, Florida. 
APPEARANCES 

For Petitioner:        Marshalee M. Wright, pro se 
Gainesville, Florida  32614 

 
For Respondent:     Brian T. Moore, Esquire 

School Board of Alachua County 
620 East University Avenue 
Gainesville, Florida  32601 

 
STATEMENT OF THE ISSUES 

Whether Respondent School Board of Alachua County (School Board) 

engaged in discriminatory employment practices or retaliated against 
Petitioner, in violation of the Florida Civil Rights Act (FCRA), as alleged in 
the Petition for Relief; and, if so, the appropriate penalty. 
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PRELIMINARY STATEMENT 
On December 3, 2019, Petitioner Marshalee M. Wright filed an 

Employment Complaint of Discrimination with the Florida Commission on 
Human Relations (FCHR), alleging that the School Board discriminated 
against her, on the basis of her race and national origin, and retaliated 

against her. Ms. Wright’s Complaint stated: 
 

Complainant (CP), an African American female, 
began her employment with Respondent on 
8/15/2005 and held the position of Teacher. CP was 
subjected to disparate treatment, retaliation, 
different terms and conditions of employment 
because of her race and national origin (Jamaican). 
CP performed the duties and responsibilities of her 
position in a satisfactory manner and was not the 
subject of any disciplinary issues. CP was subjected 
to discrimination at the hands of but limited to 
Kelly Armstrong, former Principal of Glen Springs 
Elementary and current Principal of Oakview 
Middle School, Jacquette Rolle, Principal of 
Metcalfe Elementary, Carmen Ward, President of 
the Alachua County Teachers Union, Kevin Purvis, 
Superintendent of Human Resource, Karen Clarke, 
Superintendent of Alachua County Schools. CP was 
injured at work and was dropped off at the hospital 
by HR and left there. In the past, other employees 
were given the courtesy of contacting their family 
and an ambulance ride. CP received no workman’s 
compensation benefits. Despite CP being extremely 
qualified she was not considered for any 
administrative positions and after making several 
complaints to the teacher’s union and HR, 
Jacquette Rolle was allowed to harass me and 
ultimately tried to get rid of me. CP’s email and all 
her access to the School Board’s systems have been 
taken. CP was placed on leave without board 
approval, as the Florida Statutes and teacher’s 
contract states. CP’s benefits continue to be paid 
and despite a contract, CP have not been paid since 
June. CP was placed [on] unpaid administrative 
leave. 
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Thereafter, on June 14, 2020, Ms. Wright completed an election of rights, 
noting that more than 180 days elapsed since she filed her Employment 

Claim of Discrimination, and requesting that FCHR mail her a Petition for 
Relief to be completed and filed with the Division. On July 8, 2020,  
Ms. Wright filed a Petition for Relief. Additionally, on July 8, 2020, FCHR 

transmitted the Petition to the Division, which assigned the undersigned 
Administrative Law Judge (ALJ) to conduct an evidentiary hearing. 

 

The undersigned conducted the final hearing on September 11, 2020.  
Ms. Wright testified on her own behalf, called no additional witnesses, and 
introduced no exhibits on her behalf. The School Board presented the 

testimony of the following witnesses: Beverly Finley, Supervisor of Human 
Resources for the School Board; Kelly Armstrong, former Principal of Glen 
Springs Elementary School; Kevin Purvis, Assistant Superintendent, Human 

Resources for the School Board; Laurie Bauer, Supervisor II, Human 
Resources for the School Board; Bart Brooks, Supervisor of Human Resources 
for the School Board; and Allen Davis, Gainesville Police Department Officer. 
The undersigned admitted Respondent’s Exhibits R1 through R5 into 

evidence.1 
 
The one-volume Transcript of the hearing was filed with the Division on 

September 25, 2020. On September 30, 2020, Petitioner submitted a 
Proposed Recommended Order, and on October 1, 2020, Respondent 
submitted its Proposed Recommended Order, both of which the undersigned 

has considered in the preparation of this Recommended Order. 
 
All statutory references are to the 2018 codification of the Florida 

Statutes, unless otherwise indicated. 

                                                           
1 At the final hearing, the parties and the undersigned agreed that Exhibits R1 and R4, 
which contained medical information concerning Ms. Wright, shall remain confidential. 
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FINDINGS OF FACT 
1. Ms. Wright, an African-American woman of Jamaican descent, worked 

as a teacher in the Alachua County School District (School District) for 
several years, the last two positions being at Glen Springs Elementary School 
(Glen Springs), from 2016-2018, and Metcalfe Elementary School (Metcalfe), 

for the 2018-2019 school year. 
2. Ms. Wright possesses a bachelor’s of arts in education and a master’s of 

arts in education, both from the University of Florida. In 2017, she completed 

an educational leadership program at the University of Florida. Thereafter, 
in October 2017, she entered the School District’s administrative pool, and 
she informed Glen Springs Principal Armstrong of her intentions to seek an 

administrative position within the School District. 
3. The School District did not hire or promote Ms. Wright to an 

administrative position during the 2017-2018 school year. Mr. Purvis, the 

School District’s Assistant Superintendent for Human Resources, testified 
that it is normal for a person who enters the administrative pool for 
consideration for an administration position to wait some time before 
receiving an appointment to such a position. Mr. Purvis testified that is not 

common for an administrative pool applicant to be appointed assistant 
principal or principal within three months of entering the administrative 
pool. 

4. In December 2017, Ms. Wright approached Principal Armstrong and 
expressed that she was experiencing what she believed was harassment, 
including an attempted break-in at her apartment, people tracking or 

following her, someone tampering with her car’s gas tank, someone hacking 
her cell phone, and an instance in which a fire truck, which she believed may 
have been operated by another school principal’s husband, allegedly 

attempted to block her car from driving to a School District leadership 
meeting. Ms. Wright requested leave to deal with these issues, which 
Principal Armstrong granted.  



5 

5. On February 9, 2018, while Ms. Wright served as the Behavior 
Resource Teacher at Glen Springs, she was involved in an incident in the 

cafeteria, where some students were being served breakfast. Ms. Wright 
testified that she noticed one student was “staggering” and then fell down. 
Then, she began to feel “sick” and “woozy,” and noticed three other students 

who “appeared to look dizzy and sick too.” She also made a statement that 
she observed other teachers who were falling in slow motion. She then 
ordered a lockdown of the cafeteria, and ordered all students to their 

classrooms. 
6. Ms. Wright then went to the front office, and Principal Armstrong 

called the school nurse and district office, which sent a school resource officer 

from a neighboring school, and Ms. Finley (the School Board’s Supervisor of 
Human Resources), to Glen Springs. Ms. Wright refused services from the 
school nurse, although she admitted that she did not feel well. When  

Ms. Finley and the school resource officer arrived, she agreed to be 
transported by Ms. Finley to the emergency room at North Florida Regional 
Medical Center (NFRMC). 

7. Ms. Finley drove Ms. Wright to NFRMC, and she and the school 

resource officer, who followed in a separate vehicle, waited until Ms. Wright 
was admitted to the emergency room. Ms. Finley testified that she and the 
school resource officer gave Ms. Wright their cell phone numbers, and told 

her to call when she was released. 
8. Ms. Wright stated that NFRMC discharged her, with little treatment, 

that same day (a Friday). However, over that weekend, she experienced other 

issues and requested to be returned to NFRMC, and was transported after 
receiving EMS services. Ms. Wright’s recounting of this second visit to 
NFRMC offers a harrowing description of a ten-day hospital stay that 

included an unusual hospital room with a bed on the floor, visits from a 
judge, and nurses and doctors (one of whom she believed was the parent of a 
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Glen Springs kindergartner) injecting her with substances that caused 
partial paralysis. 

9. After her second discharge from NFRMC, and after receiving clearance 
from her treating physician, on March 12, 2018, the School District decided to 
not return Ms. Wright to her previous position at Glen Springs, but rather 

placed her in a temporary position at the Student Services Department at the 
Manning Center, analyzing charter school data and serving as a liaison for 
charter school families, for the remainder of the school year. Ms. Wright 

received the same salary and benefits as her teaching position at Glen 
Springs. 

10. Ms. Wright requested that Ms. Finley, an African American woman, 

facilitate her placement in a new teaching position for the next school year. 
Ms. Finley offered Ms. Wright a position at Lake Forest Elementary School 
as a Title I Intervention teacher, which she declined. Thereafter, Ms. Finley 

offered Ms. Wright a position at Metcalfe as a Title I Intervention teacher for 
the 2018-2019 school year, which she accepted. 

11. During her employment at Metcalfe, Principal Jacquette Rolle asked 
Ms. Wright to utilize a certain curriculum for instruction and perform 

assessments in order to track student performance, as required under School 
Board and state guidelines. When Ms. Wright refused to do so, Principal 
Rolle issued a 24-hour notice for a meeting to be held at Metcalfe with 

Principal Rolle and other School District officials, on October 5, 2019.  
12. Ms. Wright testified that she had another subsequent meeting with 

Principal Rolle, in which Principal Rolle “yelled in my face, not in a low tone, 

at a high tone.” 
13. On April 9, 2019, while working at Metcalfe, Ms. Wright contacted the 

FBI to complain that someone had again hacked her cell phone. The FBI 

referred her to the Gainesville Police Department, which then contacted 
Metcalfe’s school resource officer, Officer Davis, to respond. 
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14. Officer Davis testified that, after the Gainesville Police Department 
dispatch center contacted him, he met with Ms. Wright. Officer Davis 

testified that she relayed concerns about events that happened at Glen 
Springs, that different school principals were following her, that people were 
in her attic, and that her car had been tampered with at a car dealership. He 

stated that “[s]he was like continually talking. She would talk about one 
subject and then all of a sudden she would change to another subject that 
was unrelated to what she was actually talking about at the time.” 

15. Officer Davis testified that, as a police officer, he has received training 
with respect to identifying individuals experiencing mental health crises, and 
in de-escalating such situations. Although Officer Davis did not believe that 

Ms. Wright met the criteria for consideration for a Baker Act, he reported 
that she was experiencing mental health issues that needed to be evaluated. 

16. Officer Davis prepared a report, dated April 9, 2019, that he shared 

with Principal Rolle and that was also provided to the School District. 
Principal Rolle also provided a letter, dated April 9, 2019, that summarized 
her concerns with Ms. Wright, to the School District. 

17. Mr. Purvis, the School Board’s Assistant Superintendent for Human 

Resources, received Officer Davis’s report, as well as Principal Rolle’s letter, 
and decided that Ms. Wright must undergo a “Fitness for Duty” evaluation, 
pursuant to School District Policy 3161. This policy states: 

 
If the Superintendent believes an instructional 
staff member is unable to perform essential 
functions of the position to which the staff member 
is assigned, with or without reasonable 
accommodations, the staff member will be offered 
the opportunity for a meeting to discuss these 
issues. 
 
The Superintendent may require an instructional 
staff member to submit to an appropriate 
examination by a health care provider designated 
by the Board to determine whether or not the staff 
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member is able to perform essential functions of 
the position to which the staff member is assigned, 
with or without reasonable accommodations. The 
Board shall pay any uninsured fees for such 
examinations. 
 
The staff member will be required to execute a 
release that complies with the requirements of the 
Health Insurance Portability and Accountability 
Act (HIPAA) in order to allow the report of the 
medical examination to be released to the 
Superintendent and to allow the Superintendent or 
his/her designee to speak to the health care 
provider who conducted the medical examination to 
get clarification. Refusal to submit to an 
appropriate examination or to execute the HIPAA 
release will be grounds for disciplinary action in 
accordance with the terms of the applicable 
collective bargaining agreement. 
 
As required by Federal law and regulation and 
Board Policy 3122.02, Nondiscrimination Based on 
Genetic Information of the Employee, the 
Superintendent shall direct the provider that is 
designated by the Board to conduct the 
examination, not to provide any genetic 
information in the report of the medical 
examination. 
 
Pursuant to State law and in accordance with the 
Americans with Disabilities Act, as amended, the 
results of any such examination shall be treated as 
a confidential medical record and will be exempt 
from release, except as provided by law. As 
required by Federal law, if the District 
inadvertently receives genetic information about an 
individual who is required to submit to an 
appropriate examination from a medical provider it 
shall be treated as a confidential medical record. 
 
Upon the recommendation of the Superintendent 
and approval of the Board, an instructional staff 
member may be placed on a leave of absence 
related to fitness for duty. Such leave shall be 
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without pay; however, the employee may use 
accrued leave, if available. Furthermore, the 
Superintendent may recommend the instructional 
staff member’s dismissal based upon the results of 
the medical examination. 
 
The instructional staff member is entitled to a 
hearing as provided for in Florida law or the terms 
of the applicable collective bargaining agreement. 
 

18. Ms. Wright contended at the final hearing that she never met with the 
School District Superintendent, who, under this policy, is the individual 

responsible for requiring a “fitness for duty” evaluation. Mr. Purvis testified 
that it is the common practice of the School District for the designee of the 
Superintendent, such as the Assistant Superintendent for Human Resources, 

to require a “fitness for duty” evaluation. 
19. Mr. Purvis, Mr. Brooks (the School District’s Supervisor of Human 

Resources), and Ms. Wright met and discussed this policy and the “fitness for 

duty” evaluation. On April 10, 2019, the School District placed Ms. Wright on 
paid administrative leave pending the outcome of a “fitness for duty” 
evaluation. 

20. Several doctors examined Ms. Wright and these doctors referred her to 
a licensed psychologist, who conducted an evaluation on May 2, 2019; the 
psychologist concluded that Ms. Wright was not fit to return to her duties as 

an elementary school teacher. 
21. On June 5, 2019, Mr. Purvis, Mr. Brooks, Ms. Wright, and Carmen 

Ward (the teacher union’s president), had a meeting in which Mr. Purvis and 

Mr. Brooks shared the results of the “fitness for duty” evaluation. Mr. Purvis 
explained to Ms. Wright that, based on the psychologist’s evaluation, she was 
deemed to be unfit for duty, and would be placed on a leave of absence for the 

2019-2020 school year.  
22. At a September 17, 2019, meeting, the School Board approved the 

placement of Ms. Wright on unpaid leave. 
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23. Mr. Purvis afforded Ms. Wright the opportunity to use her accrued 
paid leave during this unpaid leave time period, and gave her a deadline of 

June 27, 2019, to notify the School District’s human resources department of 
her decision. Ms. Wright did not meet that deadline, but later, on January 6, 
2020, requested some paid leave, which Mr. Purvis granted. 

24. Ms. Finley and Mr. Purvis credibly testified that the School District 
would welcome Ms. Wright back to employment with the School District, if 
she would receive appropriate treatment and clearance from a medical 

professional that would indicate she met the “fitness for duty” requirement in 
School District Policy 3161. After more than a year, Ms. Wright has failed to 
make any attempt to do so. 

25. Ms. Wright presented no persuasive evidence that the School Board’s 
decision concerning, or actions affecting, her, directly or indirectly, were 
motivated in any way by race or national origin-based discriminatory animus. 

There is no competent, substantial evidence in the record, direct or 
circumstantial, upon which the undersigned could make a finding of unlawful 
race or national origin discrimination. 

26. Ms. Wright presented no persuasive evidence that the School Board 

retaliated against her for participating in a statutorily-protected activity. 
There is no competent, substantial evidence in the record, direct or 
circumstantial, upon which the undersigned could make a finding of unlawful 

retaliation. 
 

CONCLUSIONS OF LAW 

27. The Division has jurisdiction over the subject matter and the parties 
to this proceeding in accordance with sections 120.569, 120.57(1),  
and 760.11(7), Florida Statutes. See also Fla. Admin. Code R. 60Y-4.016 

(providing upon a petition for relief from an unlawful employment practice, a 
hearing shall be conducted by an administrative law judge). 
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28. The FCRA protects individuals from discrimination and retaliation in 
the workplace. See §§ 760.10 and 760.11, Fla. Stat. Section 760.10 states, in 

pertinent part: 
 

(1) It is an unlawful employment practice for an 
employer: 
 
(a) To discharge or fail or refuse to hire any 
individual, or otherwise to discriminate against any 
individual with respect to compensation, terms, 
conditions, or privileges of employment, because of 
such individual’s race, color, religion, sex, 
pregnancy, national origin, age, handicap, or 
marital status. 
 

* * * 
 
(7) It is an unlawful employment practice for an 
employer … to discriminate against any person 
because that person has opposed any practice 
which is an unlawful employment practice under 
this section, or because that person has made a 
charge, testified, assisted, or participated in any 
manner in an investigation, proceeding, or hearing 
under this section. 
 

29. Because the FCRA is patterned after federal anti-discrimination laws, 
such as Title VII of the Civil Rights Act of 1964 (Title VII), courts rely on 

federal Title VII cases when analyzing race discrimination and retaliation 
claims brought pursuant to the FCRA. See Ponce v. City of Naples, 2017 WL 
4574649, at *4 (M.D. Fla. Oct. 13, 2017); Harper v. Blockbuster Entm’t Corp., 

139 F.3d 1385, 1387 (11th Cir. 1998) (finding that complaint fails for the 
same reasons under Title VII and the FCRA); Valenzuela v. GlobeGround N. 

Am., LLC, 18 So. 3d 17, 21 (Fla. 3d DCA 2009). 

30. The burden of proof in an administrative proceeding is on Ms. Wright 
as the complainant. See Dep’t of Banking & Fin., Div. of Sec. & Investor Prot. 

v. Osborne Sten & Co., 670 So. 2d 932, 935 (Fla. 1996) (“The general rule is 
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that a party asserting the affirmative of an issue has the burden of 
presenting evidence as to that issue.”). To show a violation of the FCRA,  

Ms. Wright must establish, by a preponderance of the evidence, a prima facie 
case of discrimination or retaliation. See St. Louis v. Fla. Int’l. Univ., 60 So. 
3d 455, 458-59 (Fla. 3d DCA 2011) (reversing jury verdict awarding damages 

on FCRA racial discrimination and retaliation claims where employee failed 
to show similarly situated employees outside his protected class were treated 
more favorably). A “prima facie” case means it is legally sufficient to establish 

a fact or that a violation happened unless disproved. 
31. The “preponderance of the evidence” standard is the “greater weight” 

of the evidence, or evidence that “more likely than not” tends to prove the fact 

at issue. This means that if the undersigned found the parties presented 
equally competent substantial evidence, Ms. Wright would not have proved 
her claims by the “greater weight” of the evidence, and would not prevail in 

this proceeding. See Gross v. Lyons, 763 So. 2d 276, 289 n.1 (Fla. 2000). 
Race Discrimination 

32. A Title VII plaintiff may establish a claim of unlawful race 

discrimination or disparate treatment through either direct or circumstantial 
evidence. See Robertson v. Interactive College of Technology/Interactive 

Learning Sys., 743 Fed. Appx. 269, 275 (11th Cir. July 16, 2018). The 

Eleventh Circuit has defined direct evidence of discrimination as “evidence 
which, if believed, would prove the existence of discrimination without 
inference or presumption.” Holifeld v. Reno, 115 F.3d 1555, 1561 (11th Cir. 

1997). 
33. Ms. Wright presented no direct evidence of discrimination based on 

race or national origin. 

34. When reviewing race discrimination claims supported by 
circumstantial evidence, courts follow the framework set forth in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 802-04, 93 S. Ct. 1817, 37 L. Ed. 2d 668 

(1973). This framework involves a three-step process. Ms. Wright must first 
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establish a prima facie case of discrimination. If Ms. Wright does so, a 
presumption of discrimination arises against the School Board. Then, the 

School Board has the burden to articulate a legitimate, non-discriminatory 
reason for its action. If the School Board can articulate such a reason,  
Ms. Wright’s presumption of discrimination evaporates. Finally, Ms. Wright 

has the burden of proving that the School Board’s legitimate reason was a 
pretext for discrimination. A “pretext” is a reason given in its justification for 
conduct that is not the real reason. See McDonnell Douglas Corp., 411 U.S. at 

802; Scholz v. RDV Sports, Inc., 710 So. 2d 618, 624 (Fla. 5th DCA 1998). 
35. In order to establish a prima facie case of discrimination or disparate 

treatment, Ms. Wright must show that: (a) she belongs to a protected class; 

(b) she was subject to an adverse employment action; (c) her employer treated 
similarly situated employees outside of her protected class more favorably; 
and (d) that she was qualified to do the job. See McDonnell Douglas Corp., 

411 U.S. at 802-04; Burke-Fowler v. Orange Cty., 447 F.3d 1319, 1323 (11th 
Cir. 2006). 

36. It is undisputed that Ms. Wright belongs to a protected class: African 

American Female of Jamaican origin. Further, the School Board subjected 
Ms. Wright to an adverse employment action, when it placed her on leave 
without pay. 

37. However, Ms. Wright did not establish that the School Board treated 
any similarly-situated employees outside of her protected class more 
favorably, with respect to either her consideration for an administrative 

position, or in the School District’s decision to place her on unpaid leave. If a 
petitioner fails to identify similarly-situated employees outside of her 
protected class who the employer treats more favorably, her “case must fail 

because the burden is on [her] to establish [her] prima facie case.” Jones v. 

Bessmer Carraway Med. Ctr., 137 F.3d 1306, 1311 (11th Cir.), modified on 

other grounds, 151 F.3d 1321 (11th Cir. 1998). Ms. Wright failed to identify a 

comparator outside of her protected class that the School Board treated more 
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favorably, and has thus failed to establish a prima facie case for unlawful 
racial or national origin discrimination or disparate treatment. 

38. Additionally, the School Board has articulated a legitimate, non-
discriminatory reason for not appointing Ms. Wright to an administrative 
position and placing her on unpaid leave. This burden is a very light one. See 

Holifield, 115 F.3d at 1564. The School Board established that Ms. Wright 
could not satisfy the “fit for duty” requirement, based on a psychological 
evaluation. Ms. Wright did not establish pretext. 

39. Further, because Ms. Wright could not satisfy the “fit for duty” 
requirement, she has not established that she is qualified to do the job. 

40. Ms. Wright failed to establish a prima facie case of unlawful racial or 

national origin discrimination or disparate treatment, and the School Board 
articulated a legitimate, non-discriminatory reason for not appointing her to 
an administrative position and placing Ms. Wright on unpaid leave. 

Accordingly, her race and national origin discrimination claim must fail. 
Retaliation 

41. To establish a prima facie case of retaliation, Ms. Wright must show 

that: (a) she was engaged in statutorily protected expression or conduct; (b) 
she suffered an adverse employment action; and (c) there is a causal 
relationship between the two events. Holifield, 115 F.3d at 1566. 

42. In order to satisfy the “statutorily protected expression or conduct” 
requirement, Ms. Wright must establish that her opposition to unlawful 
employment practices was sufficient to communicate to the School Board that 

she believed that the School Board was engaged in unlawful discriminatory 
conduct. See Murphy v. City of Aventura, 616 F. Supp. 2d 1267, 1279 (S.D. 
Fla. 2009); Webb v. R&B Holding Co., Inc., 992 F. Supp. 1382, 1389 (S.D. Fla. 

1998). 
43. If Ms. Wright establishes a prima facie case of retaliation, the burden 

then shifts to the School Board to articulate a legitimate, non-retaliatory 

reason for its action. See Addison v. Fla. Dep’t of Corr., 683 Fed. Appx. 770, 
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774 (11th Cir. 2017); Sierminski v. Transouth Fin. Corp., 216 F.3d 945, 950 
(11th Cir. 2000). This burden is a very light one. See Holifield, 115 F.3d at 

1564. 
44. If the School Board meets this burden, the burden then shifts back to 

Ms. Wright, to show that the School Board’s proffered reason is mere pretext. 

See James v. Total Sols., Inc., 691 Fed Appx. 572, 574 (11th Cir. 2017); Quigg 

v. Thomas Cty. Sch. Dist., 814 F.3d 1227, 1237 (11th Cir. 2016). 
45. Ms. Wright contends “all incidents of workplace harassment were 

reported to the [School District’s] Human Resource Department[,]” and that 
the School Board retaliated against her by not appointing her to an 
administrative position and placing her on unpaid leave. 

46. However, the School Board has articulated a legitimate, non-
retaliatory reason for placing Ms. Wright on unpaid leave. The School Board 
established that Ms. Wright could not satisfy the “fit for duty” requirement, 

based on a psychological evaluation. Further, Ms. Wright did not establish 
pretext. 

47. Ms. Wright failed to establish a prima facie case of unlawful 

retaliation, and the School Board articulated a legitimate, non-retaliatory 
reason for not appointing her to an administrative position, and placing her 
on unpaid leave. Accordingly, her retaliation claim must fail. 

 
RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions of Law, the 

undersigned hereby RECOMMENDS that the Florida Commission on Human 
Relations issue a final order dismissing Marshalee M. Wright’s Petition for 
Relief. 
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DONE AND ENTERED this 14th day of October, 2020, in Tallahassee, Leon 
County, Florida. 

S  
ROBERT J. TELFER III 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 14th day of October, 2020. 
 
 

COPIES FURNISHED: 
 
Tammy S. Barton, Agency Clerk 
Florida Commission on Human Relations 
Room 110 
4075 Esplanade Way 
Tallahassee, Florida  32399-7020 
(eServed) 
 
Karen Clarke 
School Board of Alachua County 
620 East University Avenue 
Gainesville, Florida  32601 
 
Marshalee M. Wright 
Post Office Box 141981 
Gainesville, Florida  32614 
(eServed) 
 
Brian T. Moore, Esquire 
School Board of Alachua County 
620 East University Avenue 
Gainesville, Florida  32601 
(eServed) 
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Cheyanne Costilla, General Counsel 
Florida Commission on Human Relations 
Room 110 
4075 Esplanade Way 
Tallahassee, Florida  32399-7020 
(eServed) 
 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
All parties have the right to submit written exceptions within 15 days from 
the date of this Recommended Order. Any exceptions to this Recommended 
Order should be filed with the agency that will issue the Final Order in this 
case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
RUDYARD JULIUS, 
 
     Petitioner, 
 
vs. 
 
SCHOOL BOARD OF BROWARD COUNTY, 
 
     Respondent. 
                                                                  / 

 
 
 
 
Case No. 20-2447 
 

 
RECOMMENDED ORDER 

Administrative Law Judge (“ALJ”) Brittany O. Finkbeiner conducted the 
final hearing in this case for the Division of Administrative Hearings 
(“DOAH”) on August 6, 2020, by Zoom conference.  

 
APPEARANCES 

For Petitioner:  Rudyard Julius, pro se                              19101 Northwest 11th Street                              Pembroke Pines, Florida  33029  
 
For Respondent:     Michael T. Burke, Esquire 
      Johnson, Anselmo, Murdoch, Burke, 
        Piper & Hochman, P.A. 
      2455 East Sunrise Boulevard, Suite 1000 
      Fort Lauderdale, Florida  33304 
                     
                                  

STATEMENT OF THE ISSUE 
Whether Respondent committed the unlawful employment practice 

alleged in the Employment Complaint of Discrimination filed with the 

Florida Commission on Human Relations (“FCHR”), and, if so, what relief 
should be granted. 
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PRELIMINARY STATEMENT 
Petitioner, Rudyard Julius (“Petitioner”), filed an Employment Complaint 

of Discrimination (“Complaint”) with FCHR arising from the August 23, 
2018, termination of Petitioner’s employment as a teacher with Respondent, 
School Board of Broward County (“School Board”). Petitioner’s Complaint 

alleged discrimination based on race, color, national origin, and sex. 
Following its investigation of the Complaint, FCHR notified the parties that 
there was “no reasonable cause to believe that an unlawful practice 

occurred.” 
 
Petitioner elected to pursue administrative remedies, timely filing a 

Petition for Relief with FCHR on or about May 19, 2020. FCHR referred the 
matter to DOAH to assign an ALJ to conduct the final hearing. The final 
hearing was held on August 6, 2020. 

 
At the final hearing, Petitioner testified on his own behalf and did not call 

any witnesses or offer exhibits into evidence. Respondent presented the 
testimony of four witnesses, all of whom were employed by Mirror Lake 

Elementary School (“Mirror Lake”), where Petitioner was teaching at the 
time of his termination. Respondent’s witnesses were: Principal Marlen Veliz 
(“Principal Veliz”); Former Assistant Principal Joan Rosa; Teacher Andrea 

Gresham; and Micro Technology Specialist Osvaldo Hernandez. Respondent’s 
Exhibits 1, 2, and 4 were received into evidence.  

 

The two-volume hearing Transcript was filed with DOAH on 
September 14, 2020. The undersigned granted an extension for the parties to 
complete their proposed recommended orders, which were filed on October 1, 

2020. The undersigned considered both proposed recommended orders in the 
preparation of this Recommended Order.  
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Unless stated otherwise, all statutory references shall be to the 2018 
version of the Florida Statutes.  

 
FINDINGS OF FACT 

1. Petitioner is a Black West-Indian male.   

2. Respondent is a political subdivision of the State of Florida responsible 
for operating the public schools in Broward County. 

3. Petitioner obtained a temporary teaching certificate from the Florida 
Department of Education in 2017. 

4. In October 2017, Petitioner was hired by Respondent as a teacher at 
Walker Elementary School. 

5. As a new teacher, Petitioner was a contract employee subject to a 

probationary period of one school year. During the probationary period, 
Petitioner could be dismissed without cause or resign without breach of 
contract.  

6. Petitioner worked at Walker Elementary School, where he did not have 
his own classroom, but worked with special-needs children in different 
classrooms, until the end of the 2017-2018 school year. There were no 

teaching positions available at that school for the 2018-2019 school year.  
7. In August of 2018, Petitioner was transferred by Respondent to Mirror 

Lake, where he filled a first-grade teaching vacancy.  

8. Andrea Gresham was the team leader for first-grade teachers at Mirror 
Lake. As a new teacher, Petitioner was assigned a mentor to assist him in 
acclimating to the duties of his position. In addition to being the team leader 

for all first-grade teachers at Mirror Lake, Ms. Gresham was also Petitioner’s 
designated mentor.  

9. Petitioner reported for work at Mirror Lake on August 7, 2018. At that 

time, Ms. Gresham took Petitioner on a tour of the campus. She also provided 
Petitioner with sample lesson plans and homework for the students. 
Throughout the week, Petitioner prepared for the first day of school for 
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students with Ms. Gresham’s help. These preparations included Ms. Gresham 
reviewing procedures related to beginning-of-year testing, student homework, 

teacher planning, and student dismissal at the end of the school day.  
10. It was Ms. Gresham’s habit to keep dated notes relevant to her duties 

as a mentor and team leader. As a best practice, she regularly met with 

Principal Veliz to discuss the progress of new teachers. Ms. Gresham kept 
contemporaneous notes of her interactions with Petitioner and kept Principal 
Veliz advised of her observations.   

11. Ms. Gresham observed that Petitioner was not engaged within the 
team of first-grade teachers and had a difficult time grasping school 
procedures despite her attempts to guide him.  

12. The typical first-grade student is six years old at the beginning of the 
school year. Given how young these students are, the protocol at Mirror Lake 
requires teachers to take extra care to ensure that the students are directed 

to the correct mode of transportation during dismissal. Ms. Gresham 
explained the dismissal procedures and emphasized their importance to 
Petitioner on more than one occasion leading up to the students’ first day of 
school.  

13. Each first-grade student is given a lanyard that is color-coded to 
correspond to that student’s teacher. Teachers are responsible for writing 
each child’s mode of transportation, as provided to the teacher by the child’s 

parents, on his or her lanyard every day. At the end of the school day, the 
children are sorted by their mode of transportation and escorted by a 
designated teacher or paraprofessional. The students are categorized as: car 

riders, bus riders, walkers, or attendees of the on-site after-school program.  
14. August 15, 2018, was the first day of the school year for students at 

Mirror Lake. At the end of the school day, Petitioner, along with all of the 

other first-grade teachers, was responsible for assisting his students in 
reporting to the appropriate location for their respective modes of 
transportation. 
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15. On August 15, 2018, Petitioner and Ms. Gresham were both assigned 

to the car-rider group.  

16. While Petitioner and Ms. Gresham were in the car-rider pickup area, 
Ms. Gresham became aware that a student was missing when a visibly upset 
parent exited his vehicle having learned that his child was not present for 

pick-up. Ms. Gresham sought help from the school resource officer and other 
teachers in an effort to locate the missing student. Principal Veliz testified 
credibly that this was the first and last time a student was unaccounted for 

at dismissal at Mirror Lake.   
17. Ms. Gresham asked to see the transportation log that Petitioner had 

compiled for his students to determine how the child was supposed to go 

home and where the mistake may have occurred. In reviewing Petitioner’s 
transportation log, Ms. Gresham noticed that the log had some children’s 
names listed under two different modes of transportation for the same day. 

As a result, Petitioner’s transportation log did not add any clarity to the 
situation. Meanwhile, teachers continued to search the campus for the 
missing student and the school resource officer escorted the father of the 

missing student to the office to speak with Principal Veliz.  
18. Once the student dismissal process was complete for the day, 

Principal Veliz convened a faculty meeting. During the meeting, the faculty 
learned that a second student from Petitioner’s class was missing. Principal 

Veliz adjourned the faculty meeting and assembled the team leaders in the 
office to assist in locating the two missing students. Petitioner returned to his 
classroom and did not join the effort to locate the missing students.  

19. The team leaders proceeded to call private daycares to ask if the 
missing students may have been transported to such a facility by mistake. 
Through these phone calls, both of the missing students were located at the 

same daycare. Thereafter, the children were reunited with their parents.  
20. Principal Veliz met with the parents of the children who had been 

mistakenly sent to the wrong location on August 15, 2018. Principal Veliz 
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personally paid for the daycare center’s charges with respect to one of the 
students who had been inadvertently sent there. Principal Veliz testified that 

the parents were upset that their children had been misplaced and that the 
parents of one of the children requested a transfer to another first-grade 
teacher. 

21. Ms. Gresham had the opportunity to examine the lanyard belonging to 
one of the students who had gone missing during dismissal. She observed 
that Petitioner had written on the lanyard that the student was to ride the 

bus that day, although the parents had previously informed Petitioner that 
the student was to be picked up by car.  

22. In conducting a routine observational visit to Petitioner’s classroom 

during the first week of school, Principal Veliz observed conditions that she 
considered of urgent concern with respect to Petitioner’s academic practices 
and overall classroom management. She observed a lack of structure, 

including students in Petitioner’s class wandering around the room and 
playing with pencils as though they were swords without any redirection. 
Principal Veliz also observed that Petitioner was using obsolete and 
ineffective teaching methods. 

23. Principal Veliz contacted the school district’s employee relations and 
talent acquisition office to discuss Petitioner’s employment status. 
Principal Veliz was notified that Petitioner was still within his one-year 

probationary term, and that his employment could be terminated without a 
formal hearing or progressive disciplinary measures. Principal Veliz made 
the decision to terminate Petitioner’s employment prior to the end of his 

probationary status based on his unsatisfactory performance.  
24. Principal Veliz obtained a form letter from the school district’s human 

resources department, which she modified to fit Petitioner’s circumstances. 

The letter was dated August 23, 2018. The letter stated that Petitioner’s 
name would be submitted to the next School Board meeting for termination 
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of employment during a probationary period and that Petitioner could choose 
to resign in lieu of termination. Petitioner chose not to sign the document. 

25. Petitioner’s employment was terminated at the next meeting of the 
School Board. 

 
CONCLUSIONS OF LAW 

26. DOAH has personal and subject matter jurisdiction in this proceeding 
pursuant to sections 120.569 and 120.57(1), Florida Statutes. 

27. The Florida Civil Rights Act of 1992 (“FCRA”), chapter 760, Florida 

Statutes, prohibits discrimination in the workplace. Among other things, the 
FCRA makes it unlawful for an employer: 

To discharge or to fail or refuse to hire any 
individual with respect to compensation, terms, 
conditions, or privileges of employment, because of 
such individual’s  race, color, religion, sex, 
pregnancy, national origin, age, handicap, or 
marital status. 
 

§ 760.10(1)(a), Fla. Stat. 
28. The FCRA, as amended, is patterned after Title VII of the Civil Rights 

Act of 1964 and 1991 (“Title VII”). Thus, federal decisional authority 
interpreting Title VII is applicable to cases arising under the FCRA. 
Johnson v. Great Expressions Dental Ctrs. of Fla., P.A., 132 So. 3d 1174, 1176 

(Fla. 3d DCA 2014).  
29. A plaintiff can establish a prima facie case for discrimination either by 

direct or circumstantial evidence. Direct evidence requires actual proof that 

the employer acted with a discriminatory motive when making the 
employment decision in question. Scholz v. RDV Sports, Inc., 710 So. 2d 618, 
624 (Fla. 5th DCA 1998). Circumstantial evidence, on the other hand, 

requires a petitioner to satisfy the four-prong test established 
in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). Here, Petitioner’s 
claim is based entirely on circumstantial evidence. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998078150&pubNum=735&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&fi=co_pp_sp_735_624&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_624
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998078150&pubNum=735&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&fi=co_pp_sp_735_624&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_624
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126392&pubNum=708&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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30. Based on the United States Supreme Court’s analysis in 
McDonnell Douglas, in order to establish a prima facie case based on 

circumstantial evidence, Petitioner must show that he: 
1) belongs to a protected class; 
2) was qualified to do the job; 

3) was subjected to an adverse employment action; and 
4) the employer treated similarly situated employees outside the class 

more favorably. 

Id. at 802-03. 
31. If Petitioner were to satisfy all four prongs of the 

McDonnell Douglas framework, then the burden would shift to Respondent to 

produce evidence of a legitimate, non-discriminatory reason for his 
termination. Id.  

32. Petitioner satisfied the first prong by establishing that he is part of a 

protected class within the meaning of the FCRA, which prohibits 
discrimination, in pertinent part, based on “sex,” “race,” and “national origin.” 
Petitioner established that he is a Black West-Indian male.  

33. The parties do not dispute that Petitioner meets the criterion for the 
second prong in that he was qualified to do the job of a first-grade teacher, for 
which he was hired by Respondent.    

34. Petitioner also satisfied the third prong, as his termination from 
employment by Respondent is clearly an adverse employment action, which 
constitutes “a significant change in employment status, such as discharge...” 

Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 744 (1998).  
35. Petitioner’s claim fails as to the fourth prong, which requires a 

showing that Respondent treated similarly situated employees outside the 

class more favorably. With respect to the fourth element, “[e]mployees are 
similarly situated when they are ‘involved in or accused of the same of 
similar conduct’” Fla. Dep’t of Child. & Fam. v. Shapiro, 68 So. 3d 298, 305 

(Fla. 4th DCA 2011)(quoting Moore v. City of Charlotte, 754 F. 2d 1100, 1105 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126392&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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(4th Cir. 1985). “The quantity and quality of the comparator’s misconduct 
[must] be nearly identical.” Maniccia v. Brown, 171 F. 3d 1364, 1368 (11th 

Cir. 1999). Respondent presented credible evidence showing that no other 
teacher at Mirror Lake had ever misplaced a student in the manner 
Petitioner did. Petitioner did not present any evidence to the contrary on this 

point. In fact, he did not present evidence of any kind that similarly-situated 
employees outside of his class were treated more favorably than he was.  

36. Failure to establish a prima facie case of discrimination ends the 

inquiry. Kidd v. Mando Am. Corp., 731 F. 3d 1196, 1202 (11th Cir. 2013). 
Petitioner did not present any evidence that raises an inference of 
discrimination. Even if Petitioner had met his initial burden sufficient to 

establish a prima facie case of discrimination, and the burden had shifted to 
Respondent to articulate a legitimate, nondiscriminatory reason for 
termination, Respondent would have successfully met that burden. The 

persuasive and credible evidence adduced at hearing showed that Petitioner 
was terminated because he failed to properly follow after-school 
transportation protocols resulting in the misplacement of two first-grade 

students. Additionally, Petitioner did not demonstrate even an aptitude for 
proper academic practices and overall classroom management. The reasons 
that were articulated by Respondent for the termination of Petitioner’s 

employment were legitimate and non-discriminatory. No evidence was 
introduced to show that the performance-based reasons were pretextual or 
that other persons with similar performance issues were treated more 

favorably. 
 

RECOMMENDATION 
Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that FCHR enter a final order dismissing the Petition for 
Relief. 
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DONE AND ENTERED this 16th day of October, 2020, in Tallahassee, Leon 
County, Florida. 

S  
BRITTANY O. FINKBEINER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of October, 2020. 
 
 

COPIES FURNISHED: 
 
Tammy S. Barton, Agency Clerk 
Florida Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, Florida  32399-7020 
(eServed) 
 
Rudyard Julius 
19101 Northwest 11th Street 
Pembroke Pines, Florida  33029 
(eServed) 
 
Michael T. Burke, Esquire 
Johnson, Anselmo, Murdoch, Burke, 
  Piper & Hochman, P.A. 
2455 East Sunrise Boulevard, Suite 1000 
Fort Lauderdale, Florida  33304 
(eServed) 
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Cheyenne Costilla, General Counsel 
Florida Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, Florida  32399-7020 
(eServed) 
 

 
NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 
the date of this Recommended Order. Any exceptions to this Recommended 
Order should be filed with the agency that will issue the Final Order in this 
case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MARIA ALVAREZ, 
 
     Petitioner, 
 
vs. 
 
FLAMINGO OIL A RELADYNE COMPANY, 
 
     Respondent. 
                                                                  / 

 
 
 
 
Case No. 20-3320 
 

 
RECOMMENDED ORDER 

This case came before Administrative Law Judge Darren A. Schwartz of 
the Division of Administrative Hearings ("DOAH") for final hearing by Zoom 
conference on September 22, 2020.  

 
APPEARANCES 

For Petitioner:  Maria Del Pilar Alvarez, pro se 
      Apartment 401 
      17000 Northwest 67th Avenue  
      Hialeah, Florida  33015 
 
For Respondent: Kent Wellington, Esquire 
      Graydon Head & Ritchey, LLP 
      312 Walnut Street 
      Cincinnati, Ohio  45202 
 

STATEMENT OF THE ISSUES 
Whether Respondent committed the unlawful employment practice 

alleged in the Petition for Relief filed with the Florida Commission on Human 

Relations ("FCHR"); and, if so, what relief should Petitioner be granted.  
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PRELIMINARY STATEMENT 
On October 2, 2019, Petitioner, Maria Alvarez ("Petitioner"), filed a 

Charge of Discrimination ("Complaint") with FCHR alleging that 
Respondent, Flamingo Oil A Reladyne Company ("Respondent"), 
discriminated against her because of her race, national origin, and age. 

Following its investigation, FCHR notified the parties that "no reasonable 
cause exists to believe that an unlawful practice occurred." 

 

Petitioner elected to pursue administrative remedies, timely filing a 
Petition for Relief with FCHR on July 21, 2020. On July 21, 2020, FCHR 
referred the matter to DOAH to assign an administrative law judge to 

conduct the final hearing. The final hearing was held on September 22, 2020, 
with all parties present. At the hearing, Petitioner testified on her own 
behalf. Petitioner’s Exhibits 1 through 5 were received into evidence. 

Respondent presented the testimony of Gabrielle Moore and Adelkys Romero. 
Respondent’s Exhibits 1 through 21 were received into evidence.  

 
A court reporter was present at the hearing, but no transcript was filed at 

DOAH. The parties timely filed proposed recommended orders, which were 
given consideration in the preparation of this Recommended Order. Unless 
otherwise indicated, all statutory references are to the 2019 version of the 

Florida Statutes. 
 

FINDINGS OF FACT 

1. Respondent distributes engine oils to customers in various industries.  
2. Petitioner, a white female, was employed by Respondent as a customer 

service representative in Miami, Florida, from approximately December 2013 

until her termination on August 7, 2019. According to her Complaint, 
Petitioner’s national origin is Cuban and she was 58 years old at the time of 
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her termination. At all times material hereto, Petitioner was supervised by 
Adelkys Romero, a customer service manager employed by Respondent.  

3. As a customer service representative, Petitioner’s job duties included 
entering orders by phone and email, bulk and package invoicing, and 
answering the telephone.    

4. On December 11, 2017, Petitioner received a final warning letter from 
Ms. Romero because of poor job performance. This letter was given to 
Petitioner because, among other things, she made numerous errors in her 

entries and missed orders. Petitioner was directed to improve her 
performance and advised that failure to do so will result in discharge.  

5. In 2018, Ms. Romero had ongoing conversations with Petitioner about 

the accuracy of her work and the quality of her invoices. 
6. In 2019, Petitioner’s poor job performance continued. In 2019, 

Petitioner received numerous emails documenting approximately 20 errors in 

processing orders.  
7. On July 25, 2019, Petitioner received a second final warning letter for 

unexcused absences. At that time, Petitioner was specifically advised "that 
future incidents or violations of company policy, whether or not similar in 

nature, may result in disciplinary action, up to and including termination."  
8. On July 31, 2019, Petitioner "skipped emails" in orders, which affected 

the accuracy of the delivery of the correct product to customers. 

9. On August 5, 2019, Petitioner made another error with regard to order 
entry.  

10. At the hearing, Petitioner acknowledged she made numerous 

significant errors during her employment with Respondent.  
11. Petitioner’s errors resulted in Respondent incurring additional and 

unnecessary financial costs. 

12. On numerous occasions throughout her employment, Petitioner was 
verbally counseled regarding her poor job performance and advised by 
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Ms. Romero on how to correct her employment deficiencies. However, 
Petitioner’s job performance did not improve.  

13. On August 7, 2019, Petitioner was terminated for poor job 
performance due to her continued order entry errors, incorrect billing, and 
inability to complete work or correct errors in a reasonable amount of time. 

Ms. Romero made the decision to terminate Petitioner. Gabrielle Moore, 
Respondent’s human resources business partner, also participated in the 
decision. 

14. Respondent has policies and procedures in place regarding complaints 
of discrimination and harassment. At no time prior to her termination did 
Petitioner complain to Respondent that she was discriminated against or 

harassed because of her race, national origin, or age. Nor did Ms. Romero 
ever make any derogatory comments in the workplace based on race, national 
origin, or age.  

15. The persuasive and credible evidence adduced at hearing 
demonstrates that Petitioner was terminated for legitimate, 
nondiscriminatory reasons having nothing to do with race, national origin, or 
age. Petitioner’s allegations of discrimination are based on speculation and 

conjecture, and Petitioner failed to prove that Respondent’s reasons for her 
firing are a mere pretext for intentional race, national origin, or age 
discrimination. 

 
CONCLUSIONS OF LAW 

16. DOAH has personal and subject matter jurisdiction in this proceeding 

pursuant to sections 120.569 and 120.57(1), Florida Statutes. 
17. The Florida Civil Rights Act of 1992 ("FCRA"), chapter 760, Florida 

Statutes, prohibits discrimination in the workplace. Among other things, the 

FCRA makes it unlawful for an employer:  
To discharge or to fail or refuse to hire any 
individual, or otherwise to discriminate against any 
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individual with respect to compensation, terms, 
conditions, or privileges of employment, because of 
such individual’s race, color, religion, sex, national 
origin, age, handicap, or marital status.  

 
§ 760.10(1)(a), Fla. Stat.  

18. The FCRA, as amended, is patterned after Title VII of the Civil Rights 

Act of 1964 and 1991 ("Title VII"). Thus, federal decisional authority 
interpreting Title VII is applicable to cases arising under the FCRA. Johnson 

v. Great Expressions Dental Ctrs. of Fla., P.A., 132 So. 3d 1174, 1176 (Fla. 3d 

DCA 2014).  
19. Complainants alleging unlawful race, national origin, or age 

discrimination may prove their case using direct evidence of discriminatory 

intent. Direct evidence is evidence that, if believed, would prove the existence 
of discriminatory intent without resort to inference or presumption. Denney v. 

City of Albany, 247 F. 3d 1172, 1182 (11th Cir. 2001). "[O]nly the most 

blatant remarks, whose intent could mean nothing other than to discriminate 
on the basis of some impermissible factor constitute direct evidence of 
discrimination." Wilson v. B/E Aerospace, Inc., 376 F. 3d 1079, 1086 (11th 

Cir. 2004); See e.g., E.E.O.C. v. Alton Packaging Corp., 901 F. 2d 920, 923 
(11th Cir. 1990)(holding that the general manager’s statement that "if it was 

his company he wouldn’t hire any black people," constitutes direct evidence). 
In the present case, Petitioner failed to present direct evidence of 
discrimination.      

20. When no direct evidence of race, national origin, or age discrimination 

exists, the employee may attempt to establish a case circumstantially 
through the burden-shifting framework articulated in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, 802-05 (1973). The McDonnell Douglas 
framework provides an allocation of the burden of production and an order 
for the presentation of proof in disparate treatment discrimination cases. 

Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 142 (2000).  
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21. First, under the McDonnell Douglas framework, Petitioner must 
establish a prima facie case of discrimination. Id. To establish a prima facie 

case of race or national origin discrimination through circumstantial 
evidence, Petitioner must show that: (1) she belongs to a protected class; 
(2) she was qualified to do the job; (3) she was subjected to an adverse 

employment action; and (4) her employer treated similarly situated 
employees outside her class more favorably. Johnson, 132 So. 3d at 1176; 
Washington v. UPS, Inc., 567 Fed. Appx. 749, 751 (11th Cir. 2014); Burke-

Fowler v. Orange Cty., 447 F.3d 1319, 1323 (11th Cir. 2006). A variation of 
the prima facie case has been recognized for age discrimination cases. In age 
discrimination cases, the fourth prong may be satisfied by a showing that 

Petitioner was replaced by a younger individual, or that the employer treated 
similarly situated employees outside her class more favorably. Washington, 
567 Fed. Appx. at 751. 

22. As to the fourth prong of the prima facie case, an adequate comparator 
must be "similarly situated" in all material respects. Johnson, 132 So. 3d at 
1176; Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 23 (Fla. 3d DCA 

2009); McQueen v. Ala. Dep’t of Transp., 2019 WL 1773270, at *3 (11th Cir. 
2019); Washington, 567 Fed Appx. at 752. To determine whether employees 

are similarly situated, courts evaluate whether the employees are involved 
in, or accused of, the same conduct or similar conduct and are disciplined in 
different ways. Valenzuela, 18 So. 3d at 22-3; Johnson, 132 So. 3d at 1176; 

Burke-Fowler, 447 F.3d at 1323. In making this determination, courts require 
that "the quantity and quality of the comparator’s misconduct be nearly 
identical to prevent courts from second-guessing employers’ reasonable 

decisions and confusing apples with oranges." Valenzuela, 18 So. 3d at 23; 
Burke-Fowler, 447 F. 3d at 1323 (quoting Maniccia v. Brown, 171 F.3d 1364, 
1368 (11th Cir. 1999)).     

23. When the charging party, i.e., Petitioner, is able to establish a prima 
facie case, the burden to go forward with the evidence shifts to the employer 
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to articulate a legitimate, nondiscriminatory explanation for the employment 
action. Importantly, the employer has the burden of production, not 

persuasion, and need only present the fact-finder with evidence that the 
decision was nondiscriminatory. This intermediate burden is "exceedingly 
light." Vessels v. Atlanta Indep. Sch. Sys., 408 F.3d 763, 769-70 (11th Cir. 

2005).  
24. Should the employer meet this burden, the presumption of 

discrimination created by the employee’s prima facie case drops from the 

case. At this juncture, the employee must then establish that the proffered 
reasons were not the true reason for the employment decision, but rather a 
mere pretext for intentional race, national origin, and age discrimination. 

City of Miami v. Hervis, 65 So. 3d 1110, 1117 (Fla. 3d DCA 2011); Valenzuela, 
18 So. 3d at 22.   

25. Courts do not "sit as a super-personnel department that reexamines 

an entity’s business decisions." City of Miami, 65 So. 3d at 1121. Whether an 
employment decision was prudent or fair is irrelevant because an employer 
may fire an employee for a good reason, a bad reason, a reason based on 

erroneous facts, or for no reason at all, as long as its action is not for an 
unlawful discriminatory reason. Sunbeam Television Corp. v. Mitzel, 83 
So. 3d 865, 872 (Fla. 3d DCA 2012). Petitioner "is not allowed to recast an 

employer’s proffered nondiscriminatory reasons or substitute his business 
judgment for that of the employer." Chapman v. AI Transport, et. al., 229 
F.3d 1012, 1030 (11th Cir. 2000). Provided that the proffered reasons are 

ones that might motivate a reasonable employer, an employee must meet 
those reasons head on and rebut them, and the employee cannot succeed by 
simply quarrelling with the wisdom of those reasons. Id. Importantly, the 

ultimate burden of persuading the trier of fact that an employer intentionally 
discriminated against the employee based on race and national origin 
remains at all times with the employee. Texas Dep’t of Cmty. Aff. v. Burdine, 
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450 U.S. 248, 253 (1981); Bush v. Barnett Bank of Pinellas Cty., 916 F. Supp. 
1244, 1252 (M.D. Fla. 1996).1          

26. Turning to the instant case, Petitioner failed to establish the fourth 
prong of the prima facie case--that she was replaced by a younger individual, 
or that the employer treated similarly situated employees outside her 

protected class more favorably.  
27. Having failed to establish a prima facie case, the inquiry need not go 

further and the petition should be dismissed. However, even if Petitioner had 

met her initial burden of establishing a prima facie case, and the burden had 
shifted to Respondent to articulate a legitimate nondiscriminatory reason for 
the termination, Respondent successfully met its burden at the hearing, 

which Petitioner failed to prove was a mere pretext for intentional race, 
national origin, or age discrimination. The persuasive and credible evidence 
adduced at hearing demonstrates that Petitioner was terminated because of 

her poor job performance. Accordingly, the Petition for Relief should be 
dismissed.   

 

RECOMMENDATION 
Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 
final order dismissing the Petition for Relief. 

 

                                                           
1 To ultimately prevail in an age discrimination case, Petitioner must prove by a 
preponderance of the evidence (which may be direct or circumstantial) that age was the "but-
for" cause of the challenged employer decision. Gross v. FBL Fin. Servs., Inc., 557 U.S. 167, 
177-78 (2009); Greene v. Sch. Bd. of Broward Cty., 2014 U.S. Dist. LEXIS 111664, at *13-14 
(S.D. Fla. 2014).  
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DONE AND ENTERED this 16th day of October, 2020, in Tallahassee, Leon 
County, Florida. 

S  
DARREN A. SCHWARTZ 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of October, 2020. 
 
 

COPIES FURNISHED: 
 
Tammy S. Barton, Agency Clerk 
Florida Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, Florida  32399-7020 
(eServed) 
 
Kent Wellington, Esquire 
Graydon Head & Ritchey, LLP 
312 Walnut Street 
Cincinnati, Ohio  45202 
(eServed) 
 
Maria Del Pilar Alvarez 
Apartment 401 
17000 Northwest 67th Avenue 
Hialeah, Florida  33015 
(eServed) 
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Cheyanne Costilla, General Counsel 
Florida Commission on Human Relations 
4075 Esplanade Way, Room 110 
Tallahassee, Florida  32399-7020 
(eServed) 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
All parties have the right to submit written exceptions within 15 days from 
the date of this Recommended Order. Any exceptions to this Recommended 
Order should be filed with the agency that will issue the Final Order in this 
case. 
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