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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

VIRGINIA HOWELL, 

 

     Petitioner, 

 

vs. 

 

COLLEGE OF CENTRAL FLORIDA, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 19-0029 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a formal administrative hearing was 

conducted before Administrative Law Judge Garnett W. Chisenhall 

of the Division of Administrative Hearings (“DOAH”) in Ocala, 

Florida, on March 28, 2019. 

APPEARANCES 

For Petitioner:  Joseph C. Shoemaker, Esquire 

Bogin, Munns, and Munns, P.A. 

628 South 14th Street 

Leesburg, Florida  34748 

 

For Respondent:  Craig Frischer Novick, Esquire 

Susan T. Spradley, Esquire 

Gray Robinson, P.A. 

Post Office Box 3068 

Orlando, Florida  32801 

 

STATEMENT OF THE ISSUES 

The issues for determination are:  (1) did the College of 

Central Florida (“CCF”) commit an unlawful employment practice by 

discriminating against Petitioner on the basis of age and/or sex; 
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and (2) did CCF unlawfully retaliate against Petitioner by firing 

her.   

PRELIMINARY STATEMENT 

On June 6, 2018, Petitioner (“Ms. Howell”) filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(“the Commission”), alleging that she was the victim of age and 

sex discrimination.  In support thereof, Ms. Howell alleged the 

following: 

I was employed by [CCF] from approximately 

August 2015 until I was unlawfully discharged 

on or about July 21, 2017. 

 

I was employed by CCF as a landscape worker 

for nearly two years.  During my employment 

with [CCF], I did not miss work, never had 

any sort of discipline or corrective action 

taken against me, and was an exemplary 

employee.  Nonetheless, I do believe that I 

was discriminated [against] in the work place 

and treated unfairly based upon my gender 

and/or my age and ultimately fired in 

retaliation for complaining about such 

unlawful behavior. 

 

Such unlawful actions started early on in my 

employment and continued until my 

termination.  In approximately January of 

2016, a co-worker, Josh, came up in a Kubota 

four-wheel drive vehicle and tried to push me 

and a handicapped co-worker, Marvin, while we 

were in the parking lot in a golf cart.  As 

this was both inappropriate and obviously 

dangerous, I, of course, told him to stop, 

but he refused to do so and activity of this 

sort continued.   

 

Thereafter, in approximately March 2016, Josh 

came up behind me while I was getting ice and 

ran his finger down my neck.  This action 



 

3 

startled me and was, of course, completely 

inappropriate.  I pushed him away from me and 

told him to keep his hands off of me.  Other 

employees in the area laughed at the 

incident. 

 

In approximately June of 2016, Josh, along 

with another co-worker, again pushed me with 

the Kubota vehicle while I was in the golf 

cart.  Josh hit me harder in this incident 

than in the previous one.  Josh and his co-

worker laughed at me after the incident.  I 

told both to stop and noted that I had a rod 

in my back. 

 

Next, in approximately August 2016, another 

co-worker, Craig, hit the golf cart that I 

was in with the company pickup truck.  Two 

mechanics at the incident started laughing 

and told me to “act like I was hurt.” 

 

Throughout my employment I was harassed 

nearly every day by my younger male co-

workers.  This included calling me various, 

vicious names and acting like they were going 

to hit me with vehicles.  I reported these 

various, ongoing incidents to management, but 

they continued nonetheless. 

 

I was, for example, given the middle finger 

many times by Thomas Smith and was called a 

“[c*nt]” and a “[f***ing c*nt]” by Mr. Smith.  

I told him that I found this offensive and 

asked him to stop and he merely told me that 

he talked to his wife that way.  Mr. Smith 

communicated these incidents to his wife, who 

is also an employee, and I believe she may 

have played some role in getting me 

terminated. 

 

I asked many times to be present when 

management spoke to the offending employees 

as to my complaints, but I was not allowed to 

do so.  Mr. Morelock, the plant operations 

manager, had a meeting with me as to these 

issues.  I was told that he would get back to 

me as to my concerns, but did not do so and 
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never spoke to me again.  I was ultimately 

terminated on or about July 21, 2017 with a 

phone call wherein I was simply told I was 

“no longer needed.”   

 

I felt that I was clearly singled out based 

upon my age and gender and was treated 

significantly less favorably than younger 

and/or male employees of the company.  

Moreover, I was terminated for complaining 

about the ongoing, varied harassment that I 

suffered while employed by CCF.   

 

After conducting an investigation, the Commission issued a 

notice on November 29, 2018, stating that “no reasonable cause 

exists to believe that an unlawful practice occurred.”  The 

Commission explained its determination as follows: 

[Ms. Howell] worked for [CCF], a college, as 

a landscape worker and groundskeeper.   

[Ms. Howell] claimed that she was wrongfully 

terminated after she complained of 

mistreatment by her coworkers.  [Ms. Howell] 

explained that a coworker, Josh, tried to use 

his four-wheel drive vehicle to push her 

while she was sitting in a golf cart.  

Furthermore, [Ms. Howell] stated that Josh 

ran his finger down her neck and hit her golf 

cart while he was driving a truck.  According 

to [Ms. Howell], these incidents took place 

between January 2016 and August 2016.   

[Ms. Howell] discussed mistreatment by her 

co-workers during a meeting with [CCF]’s 

manager of plant safety and facility 

operations, in June 2017.  At this time,  

[Ms. Howell] never mentioned any 

discriminatory conduct and stated that she 

did not want to file a formal complaint.  

Approximately two days after this meeting, 

[CCF] noticed video footage of [Ms. Howell] 

engaging in a verbal altercation with a 

coworker.  [CCF] terminated [Ms. Howell] as a 

result.  The investigation did not reveal 
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other employees who engaged in similar 

conduct without being disciplined.   

[Ms. Howell] alleged that she was subjected 

to disparate treatment based on her age and 

sex.  [Ms. Howell] fails to prove a prima 

facie case because the investigation did not 

reveal evidence of similarly situated 

comparators outside [Ms. Howell]’s protected 

classes who were treated more favorably or 

any other evidence of discrimination.  Also, 

[Ms. Howell] alleged that she was harassed 

based on her sex and age.  Assuming  

[Ms. Howell] can prove a prima facie case, 

this claim still fails because the evidence 

shows that the severe and pervasive conduct 

[Ms. Howell] suffered occurred in 2016.  

Therefore, this claim is not timely.  In 

addition, [Ms. Howell] alleged that [CCF] 

retaliated against her.  [Ms. Howell] fails 

to prove a prima facie case because she was 

not engaged in protected activity as 

described in Section 760.10(7), Florida 

Statutes.        

 

Ms. Howell responded by filing a Petition for Relief with 

the Commission on January 2, 2019, and the Commission referred 

the case to DOAH that same day.   

Via a Notice of Hearing, issued on January 24, 2019, the 

undersigned scheduled the final hearing to occur in Ocala, 

Florida, on March 28 and 29, 2019.   

On March 24, 2019, CCF filed a “Motion to Relinquish 

Jurisdiction from the Administrative Law Judge to the Florida 

Commission on Human Relations” (“the Motion to Relinquish”).     

In addition to arguing that there were no disputed issues of 

material fact, CCF asserted that Ms. Howell’s complaint was 

untimely with regard to the majority of the alleged violations.  
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See § 760.11(1), Fla. Stat. (2015-2017)
1/
 (mandating that “[a]ny 

person aggrieved by a violation of ss. 760.01-760.10 may file a 

complaint with the commission within 365 days of the alleged 

violation, naming the employer . . . responsible for the 

violation and describing the violation.”).  

After considering Ms. Howell’s response, the undersigned 

issued an Order on March 25, 2019, denying the Motion to 

Relinquish.  The aforementioned Order stated that “[w]hile the 

Motion to Relinquish was unsuccessful in definitively 

establishing that there are no disputed issues of material fact, 

it was successful in demonstrating that the issues to be 

addressed at the final hearing can be substantially narrowed.”  

Therefore, the Order specified that “[n]o alleged incidents that 

occurred more than 365 days prior to the date that [Ms. Howell] 

filed her Charge of Discrimination with [the Commission] are at 

issue in this proceeding.”   

The final hearing was commenced as scheduled and completed 

on March 28, 2019.  Ms. Howell testified on her own behalf and 

presented the testimony of Newell Melton, Thomas Smith, Mark 

Sakowski, and Katherine Hunt.  CCF presented the testimony of 

Carol Smith.   

Joint Exhibits 1 through 5 and 8 through 10 were accepted 

into evidence.  Ms. Howell’s Exhibits 2 and 3 and CCF’s   

Exhibits 1 through 7 were accepted into evidence.   
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At the close of the final hearing, the undersigned granted 

the parties’ request that the deadline for their proposed 

recommended orders be 30 days after the filing of the transcript.    

The Transcript was filed with DOAH on April 19, 2019, and 

the parties timely filed their proposed recommended orders on  

May 20, 2019.  The undersigned considered all of the post-hearing 

submittals in the preparation of this Recommended Order.   

FINDINGS OF FACT 

Based on the oral and documentary evidence adduced at the 

final hearing and the entire record in this proceeding, the 

following Findings of Fact are made: 

1.  Ms. Howell began working in CCF’s lawn maintenance 

department on August 17, 2015.  She worked 25 hours a week 

performing activities such as removing weeds, picking up debris, 

and maintaining the flower beds around CCF’s campus.   

2.  CCF’s lawn maintenance department consisted of 

approximately 20 people, but Ms. Howell was the only female.  At 

the time of the final hearing, Ms. Howell was 67 years old.   

3.  Tommy Morelock, CCF’s director of facilities, made the 

decision to hire Ms. Howell.   

4.  Ms. Howell claims that her co-workers mistreated her.  

For example, she asserts that there were at least three occasions 

when co-workers intentionally drove a four-wheel drive vehicle or 

a pickup truck into a golf cart driven by her.  Another alleged 
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incident involved a co-worker running a finger down her neck.  In 

addition, Thomas Smith supposedly “flipped her off” on numerous 

occasions throughout her tenure at CCF and referred to her as a 

“f***ing c*nt.”   

5.  In approximately August of 2016, after a co-worker 

allegedly used a vehicle to strike a golf cart driven by  

Ms. Howell, her fiancée, Newell Melton, called CCF in order to 

lodge a complaint with Mr. Morelock.  Mr. Melton ultimately spoke 

with Katherine Hunt, one of Mr. Morelock’s subordinates and CCF’s 

manager of facility operations and construction projects.   

6.  Ms. Hunt met with Ms. Howell soon afterward about these 

alleged incidents.  Ms. Howell also described how her male co-

workers would grab themselves between the legs.  However,  

Ms. Howell did not indicate that those actions were directed 

toward her.  

7.  Ms. Howell did not mention any improper conduct by 

Thomas Smith during her meeting with Ms. Hunt.     

8.  In late 2016 or early 2017, Ms. Howell also met with 

Mark Sakowski, another of Mr. Morelock’s subordinates and CCF’s 

manager of plant safety and facility operations, about one of the 

vehicle incidents.  Mr. Sakowski told Ms. Howell that he would 

talk to the co-worker in question and asked her to bring any 

future issues to his attention.   
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9.  Ms. Howell did not mention anything to Mr. Sakowski 

about Thomas Smith directing obscene gestures toward her.   

10.  After the meeting, Mr. Sakowski spoke to employees 

within the lawn maintenance department about professionalism, 

safety, and having respect for others.   

11.  Ms. Howell never filed a formal complaint with CCF 

about her co-workers’ alleged misconduct.   

12.  At Mr. Morelock’s request, Ms. Howell met with him and 

Caroline Smith, CCF’s equity officer, on June 7, 2017, to discuss 

her complaints.  During this meeting, Ms. Howell described:   

(a) how her co-workers would drive vehicles into golf carts she 

was occupying; (b) the incident in which a co-worker ran a finger 

down her neck; and (c) a rumor among her co-workers that she was 

planning to file a sexual harassment complaint.     

13.  As CCF’s equity officer, Ms. Smith is responsible for 

investigating student and employee claims of discrimination or 

harassment.  After hearing Ms. Smith’s description of the alleged 

incidents, she concluded that the allegations involved 

inappropriate “horseplay” rather than age and/or gender-based 

discrimination.  She then explained CCF’s employee complaint 

procedure to Ms. Howell, but Ms. Howell declined to initiate a 

formal complaint.     

14.  Ms. Howell did not mention Mr. Smith’s alleged 

misconduct during her meeting with Mr. Morelock and Ms. Smith.   
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15.  In a memorandum dated June 7, 2017, and addressed to 

Ms. Howell, Mr. Morelock wrote the following: 

As discussed in our 11:00 AM meeting today 

with the College Equity Officer, Mrs. Smith, 

to address your complaints regarding 

horseplay in the workplace, rumors, and 

possible harassment, I have met with the 3 

employees in your complaint and have 

addressed these issues. 

 

Please let me know immediately if there are 

any further incidents or if you have any 

additional concerns. 

 

16.  Mr. Morelock noted in the memorandum that Ms. Hunt,  

Mr. Sakowski, and Ms. Smith received copies.  Ms. Howell received 

a copy of Mr. Morelock’s memorandum shortly after their meeting.   

17.  At approximately 12:30 p.m. on July 19, 2017,  

Ms. Howell was nearing the end of her workday and driving a golf 

cart.  She crossed paths with a vehicle driven by Mr. Smith and 

noticed in her rearview mirror that Mr. Smith was directing an 

obscene gesture toward her.
2/
   

18.  Ms. Howell proceeded on her way to leaving the CCF 

campus.  However, she reversed course and, with the assistance of 

another co-worker, spent approximately ten minutes driving around 

the CCF campus looking for Mr. Smith.   

19.  Upon finding Mr. Smith at the back of the CCF campus 

planting junipers, Ms. Howell exited the golf cart and angrily 

told Mr. Smith to stop directing obscene gestures toward her.  

According to Mr. Smith, Ms. Howell went into a “tirade.”      
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20.  After confronting Mr. Smith, Ms. Howell left the campus 

without reporting this new incident to any supervisors.  As far 

as she knew, none of the pertinent supervisors were available.   

21.  Mr. Smith felt threatened and immediately sought out 

Mr. Sakowski.  Mr. Smith reported that Ms. Howell demanded that 

he stop spreading rumors about her, and Ms. Howell supposedly 

stated that CCF, Mr. Smith, and Mr. Smith’s wife “would be 

sorry.”
3/
     

22.  Rather than obtaining Ms. Howell’s version of the 

confrontation, Mr. Sakowski and Ms. Hunt spoke to Mr. Morelock, 

who was on vacation at the time.  Mr. Morelock recommended that 

they confer with CCF’s director of Human Resources and authorized 

them to resolve the matter as they saw fit.    

23.  Mr. Sakowski and Ms. Smith called Ms. Howell on  

July 21, 2017, and notified her that she had been fired.  The 

only explanation given to Ms. Howell was that she did not work 

well with supervisors and co-workers.   

24.  Mr. Sakowski explained that he was concerned about his 

staff’s safety and that of CCF’s students: 

We take safety very seriously on the campus.  

And in this day and age with mass-casualty 

and active-shooter scenarios, we practice 

these drills on campus on an annual basis.  

And it did scare me that -- I did not want it 

[to] make national news. 
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25.  Mr. Sakowski was also concerned by the fact that  

Ms. Howell confronted Mr. Smith rather than reporting his obscene 

gesture to a supervisor: 

Instead of coming back onto campus after 

leaving her shift, she should have come into 

the building and either got myself or  

Ms. Hunt at that time and explained what had 

just happened instead of taking matters into 

her own hands.   

 

26.  Because Mr. Morelock’s memorandum to Ms. Howell 

directed her to “[p]lease let me know immediately if there are 

any further incidents or if you have any additional concerns,” 

Ms. Hunt considered Ms. Howell to be insubordinate when she 

confronted Mr. Smith on July 19, 2017.
4/
    

27.  This was the first disciplinary action that CCF had 

taken against Ms. Howell.   

28.  Since being fired by CCF, Ms. Howell has unsuccessfully 

applied for two positions, a greeter at a hospital and a 

landscaping technician at a local cemetery.  While she considers 

herself to be retired, Ms. Howell is still looking for 

employment.      

Ultimate Findings 

29.  Ms. Howell persuasively testified that Mr. Smith 

directed an obscene gesture toward her on July 19, 2017.   

30.  However, the preponderance of the evidence demonstrates 

that CCF did not know nor should have known that Mr. Smith 



 

13 

directed obscene gestures and/or language toward Ms. Howell.  

While Ms. Howell consistently testified that she did not discuss 

Mr. Smith’s conduct with Mr. Sakowski or Ms. Hunt, she gave 

conflicting testimony as to whether she reported Mr. Smith’s 

conduct to Mr. Morelock during their meeting on June 7, 2017.  In 

contrast, Carol Smith, CCF’s equity officer, persuasively 

testified that Mr. Smith’s conduct was not discussed during that 

meeting.
5/
   

CONCLUSIONS OF LAW 

31.  DOAH has jurisdiction over the parties and the 

subject matter of this proceeding pursuant to sections 120.569 

and 120.57, Florida Statutes, and Florida Administrative Code 

Rule 60Y-4.016(1).   

32.  The legislative scheme contained in sections 760.01 

through 760.11, Florida Statutes, is known as the Florida Civil 

Rights Act of 1992 (“the FCRA”).   

33.  Section 760.10(1)(a) prohibits discrimination “against 

any individual with respect to compensation, terms, conditions, 

or privileges of employment, because of such individual’s race, 

color, religion, sex, national origin, age, handicap, or marital 

status.”   

34.  The FCRA incorporates and adopts the legal principles 

and precedents established in the federal anti-discrimination 
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laws specifically set forth under Title VII of the Civil Rights 

Act of 1964, as amended, 42 U.S.C. § 2000e, et. seq. 

35.  Florida courts have determined that federal 

discrimination law should be used as guidance when construing the 

FCRA.  See Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 

21 (Fla. 3d DCA 2009); Brand v. Fla. Power Corp., 633 So. 2d 504, 

509 (Fla. 1st DCA 1994).     

36.  In the instant case, Ms. Howell has the burden of 

proving by a preponderance of the evidence that CCF committed an 

unlawful employment practice.  See EEOC v. Joe’s Stone Crabs, 

Inc., 296 F.3d 1265, 1273 (11th Cir. 2002)(noting that a claimant 

bears the ultimate burden of persuading the trier of fact that 

the employer intentionally discriminated against the employee);  

§ 120.57(1)(j), Fla. Stat. 

Ms. Howell’s Hostile Work Environment Claim 

37.  Ms. Howell argues that she was subjected to a hostile 

work environment due to her age and/or sex.  As discussed in the 

Preliminary Statement, the majority of the alleged misconduct 

occurred more than 365 days prior to the filing of Ms. Howell’s 

Charge of Discrimination and could not be addressed in this 

proceeding.  See § 760.11(1), Fla. Stat. (2015-2017)(mandating 

that “[a]ny person aggrieved by a violation of s. 509.092 may 

file a complaint with the commission within 365 days of the 
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alleged violation naming the person responsible for the violation 

and describing the violation.”).   

38.  Because Ms. Howell filed her Charge of Discrimination 

on June 6, 2018, the only misconduct that can be addressed is the 

incident on July 19, 2017, when Mr. Smith directed an obscene 

gesture toward Ms. Howell.  While the undersigned credited  

Ms. Howell’s version of what transpired that day, that alone does 

not demonstrate that she has a meritorious hostile work 

environment claim based on age and/or sex discrimination.
6/
      

39.  “Title VII is violated when the workplace is permeated 

with discriminatory intimidation, ridicule, and insult that is 

sufficiently severe or pervasive to alter the conditions of the 

victim’s employment and create an abusive working environment.”  

Coles v. Post Master Gen. United States Postal Serv., 711 Fed. 

Appx. 890, 897 (11th Cir. 2017). 

40.  In order to substantiate such a claim, a plaintiff must 

satisfy the following criteria:  (a) she belongs to a protected 

group; (b) she has been subjected to unwelcome harassment;  

(c) the harassment was based on a protected characteristic of the 

employee; (d) the harassment was sufficiently severe or pervasive 

to alter the terms and conditions of employment; and (e) the 

employer was responsible for the harassment under a theory of 

vicarious or direct liability.  See Miller v. Kenworth of Dothan, 

Inc., 277 F.3d 1269, 1275 (11th Cir. 2002).  
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41.  “Only conduct that is based on a protected category, 

such as age, may be considered in a hostile work environment 

analysis.”  Dexter v. Amedisys Home Health, Inc., 965 F. Supp. 2d 

1280, 1289 (N.D. Ala. 2013).  “Innocuous statements or conduct, 

or boorish ones that do not relate to the age of the actor or of 

the offended party (the plaintiff), are not counted.”  Id.    

42.  With regard to the severity or pervasiveness of 

harassment, an employee must subjectively perceive the harassment 

as sufficiently severe or pervasive to alter the terms or 

conditions of employment, and the employee’s subjective 

perception must be objectively reasonable.  Mendoza v. Borden, 

Inc., 195 F.3d 1238, 1246 (11th Cir. 1999).  “The burden is on 

[the] Plaintiff to demonstrate that she perceived, and that a 

reasonable person would perceive, the working environment to be 

hostile or abusive.”  Dexter, 965 F. Supp. 2d at 1290.    

43.  As for whether an employee’s subjective perception is 

objectively reasonable, the United States Supreme Court has held 

that courts should consider:  (a) the frequency and severity of 

the conduct at issue; (b) whether the conduct is physically 

threatening or humiliating rather than a mere offensive 

utterance; and (c) whether the conduct unreasonably interferes 

with the plaintiff’s job performance.  Mendoza, 195 F.3d at 1246.  

“Although these factors help guide the inquiry, the objective 

element is not subject to mathematical precision.”  Smelter v. S. 



 

17 

Home Care Servs., 904 F.3d 1276, 1285 (11th Cir. 2018).  A court 

“must view the evidence cumulatively and in the totality of the 

circumstances.”  Id. 

44.  The Supreme Court has repeatedly emphasized that simple 

teasing, offhand comments, and isolated incidents, unless 

extremely serious, will not amount to discriminatory changes in 

the terms and conditions of employment.  Dexter, 965 F. Supp. 2d  

at 1290.  “The Eleventh Circuit considers an incident a week to 

be sufficiently frequent to bolster a plaintiff’s case but 

considers an incident every two months to be insufficiently 

frequent to do so.”  Id.  But see Smelter, 904 F.3d at 1286 

(rejecting an argument that a single use of the n-word was 

insufficient to establish severity as a matter of law and noting 

“[t]his Court has observed that the use of this word is 

particularly egregious when directed toward a person in an 

offensive or humiliating manner.”).   

45.  In assessing whether the employer is responsible for 

harassment perpetrated by a co-worker under a theory of vicarious 

or direct liability, “an employer is directly liable for an 

employee’s unlawful harassment if the employer was negligent with 

respect to the offensive behavior.”  Vance v. Ball State Univ., 

133 S. Ct. 2434, 2441, 186 L. Ed. 2d 565 (2013).  Employer 

liability based on a co-worker’s actions requires a showing of 

negligence.  Id.  A plaintiff must show that the employer knew or 
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should have known of the harassing conduct, but failed to take 

prompt remedial action.  Baldwin v. Blue Cross/Blue Shield of 

Ala., 480 F.3d 1287 (11th Cir. 2007).  “Actual notice is 

established by proof that management knew of the harassment, 

whereas constructive notice will be found where the harassment 

was so severe and pervasive that management should have known of 

it.”  Miller, 277 F.3d at 1278.  In evaluating whether there was 

constructive notice, tribunals evaluate the remoteness of the 

location of the harassment as compared to the location of 

management, whether the harassment occurred intermittently over a 

long period of time, whether the victim worked full or part-time, 

and whether there were only a few, discrete instances of 

harassment. 

46.  As for the sufficiency of an employer’s remedial 

action, there is no bright-line test.  “Whether an employer’s 

response is sufficient depends on, among other things, the 

effectiveness of the steps taken, and whether it was reasonably 

likely to prevent the misconduct from recurring.”  Hollon v. DAS 

N.A., Inc., 2016 U.S. Dist. LEXIS 114609, at *19-20 (M.D. Ala. 

2016).   

47.  With regard to the instant case, even if one were to 

assume that Ms. Howell belongs to a protected group, was 

subjected to unwelcome harassment, that the harassment was based 

on a protected characteristic, and that the harassment was 
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sufficiently severe or pervasive to alter the terms and 

conditions of her employment, she still would not have a prima 

facie hostile work environment claim because the preponderance of 

the evidence demonstrated that Ms. Howell did not put CCF on 

notice of Mr. Smith’s allegedly pervasive conduct that occurred 

prior to the obscene gesture on July 19, 2017. 

48.  Even if one were to accept Ms. Howell’s testimony that 

she complained about Mr. Smith during her meeting with  

Mr. Morelock, the fact that she waited until June 7, 2017, to 

notify a supervisor indicates she did not subjectively perceive 

Mr. Smith’s conduct to be sufficiently severe or pervasive to 

alter the terms or conditions of employment.
7/  

Therefore, even if 

one were to credit Ms. Howell’s description of the June 7, 2017, 

meeting over that of Mr. Smith (which the undersigned does not), 

Ms. Howell would still be unable to satisfy all of the elements 

of a prima facie hostile work environment claim.           

Ms. Howell’s Retaliation Claim 

49.  As for Ms. Howell’s claim that her termination was 

unlawful retaliation, the burden of proof in Title VII 

retaliation cases is governed by the framework established in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 

36 L. Ed. 2d 668 (1973).  A plaintiff establishes a prima facie 

case by demonstrating the following:  (a) that she engaged in a 

statutorily protected activity; (b) she experienced an adverse 
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employment action; and (c) a causal link between the protected 

expression and the adverse action.  Coles, 711 Fed. Appx. at 896.  

The burden then shifts to the defendant to negate the inference 

of retaliation by presenting legitimate reasons for the adverse 

employment action.  If the defendant is successful, then the 

plaintiff bears the burden of proving that the reasons offered by 

the defendant are pretextual.  Id.     

50.  With regard to the causal link element, the Eleventh 

Circuit construes “the causal link element broadly so that a 

plaintiff merely has to prove that the protected activity and the 

adverse action are not completely unrelated.”  Williams v. Ala. 

Dep’t of Indus. Rels., 684 Fed. Appx. 888, 894 (11th Cir. 2017).  

“A plaintiff satisfies this element (for the purpose of making a 

prima facie case) if he provides evidence that (1) the defendant 

was aware of his protected expression or activity; and (2) there 

was a close temporal proximity between this awareness and the 

adverse action.”  Id. at 894.  “A close temporal proximity 

between the protected expression and an adverse action is 

sufficient circumstantial evidence of a causal connection for 

purposes of a prima facie case.”  Higdon v. Jackson, 393 F.3d 

1211, 1220 (11th Cir. 2004).  See Donnellon v. Fruehaud Corp., 

794 F.2d 598, 601 (11th Cir. 1986)(stating that “[t]he short 

period of time [(one month)] between the filing of the 

discrimination complaint and the plaintiff’s discharge belies any 
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assertion by the defendant that the plaintiff failed to prove 

causation.”).  However, “[i]f there is a substantial delay 

between the protected expression and the adverse action in the 

absence of other evidence tending to show causation, the 

complaint of retaliation fails as a matter of law.”  Dexter, 965 

F. Supp. 2d at 1295.   

51.  If an employer articulates a legitimate, non-

discriminatory and non-retaliatory reason for the adverse action, 

then a petitioner establishes that the aforementioned reason was 

merely a pretext by demonstrating that the proffered reason was 

not the true reason for the employment decision.  Jackson v. 

State of Ala. State Tenure Comm’n, 405 F.3d 1276, 1289 (11th Cir. 

2005).  “A reason is not pretext for discrimination unless it is 

shown both that the reason was false, and that discrimination was 

the real reason.”  Brooks v. Cnty. Comm’n of Jefferson Cnty., 

Ala., 446 F.3d 1160, 1163 (11th Cir. 2006).  A plaintiff “can 

meet her burden either directly by persuading the court that a 

discriminatory reason more likely motivated the employer or 

indirectly by showing that the employer’s proffered explanation 

is unworthy of credence.”  Dexter, 965 F. Supp. 2d at 1296.  See 

Jones v. Gerwens, 874 F.2d 1534, 1541 (11th Cir. 1989)(noting 

that when assessing whether an employer’s proffered reason was 

pretextual, it is the decision-maker’s motive that is at issue); 

Watkins v. Sverdrup Tech., Inc., 153 F.3d 1308, 1314 (11th Cir. 
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1998)(stating that in order to discredit an employer’s 

explanation, a plaintiff “must demonstrate such weaknesses, 

implausibilities, inconsistencies, incoherencies, or 

contradictions in the employer’s proffered legitimate reasons for 

its action that a reasonable factfinder could find all of those 

reasons unworthy of credence.”); Murphree v. Comm’r, 644 Fed. 

Appx. 962, 968 (11th Cir. 2016)(noting that “[i]n evaluating 

pretext, we ask whether the plaintiff has cast sufficient doubt 

on the defendant’s proffered nondiscriminatory reasons to permit 

a reasonable factfinder to conclude that the employee’s proffered 

legitimate reasons were not what actually motivated its 

conduct.”).   

52.  If the proffered reason is one that might motivate a 

reasonable employer, “an employee must meet that reason head on 

and rebut it, and the employee cannot succeed by simply 

quarreling with the wisdom of that reason.”  Chapman v. AI 

Transp., 229 F.3d 1012, 1030 (11th Cir. 2000)(en banc).  Pretext 

must be established with “concrete evidence in the form of 

specific facts” showing that the proffered reason was pretext; 

“mere conclusory allegations and assertions” are insufficient.  

Bryant v. Jones, 575 F.3d 1281, 1308 (11th Cir. 2009).  A reason 

cannot be pretext for discrimination “unless it is shown both 

that the reason was false, and that discrimination was the real 
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reason.”  Fla. Stat. Univ. v. Sondel, 685 So. 2d 923, 927 (Fla. 

1st DCA 1996).    

53.  The undersigned does not agree with CCF’s decision to 

fire Ms. Howell, especially given the fact that Mr. Sakowski and 

Ms. Hunt did not hear her version of what transpired between 

herself and Mr. Smith on July 19, 2017.  Nevertheless, Ms. Howell 

has not presented specific facts demonstrating that the safety 

concerns cited by Mr. Sakowski and Ms. Hunt were a pretext for 

discrimination.  See Denney v. City of Albany, 247 F.3d 1172, 

1188 (11th Cir. 2001)(noting that a court’s role is not to act as 

a “super-personnel department” and second-guess a company’s 

business decisions).
8/
 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order dismissing Petitioner’s Petition 

for Relief. 
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DONE AND ENTERED this 17th day of June, 2019, in 

Tallahassee, Leon County, Florida. 

S     
G. W. CHISENHALL 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 17th day of June, 2019. 

 

 

ENDNOTES 

 
1/
  Unless stated otherwise, all statutory citations will be to 

the 2018 version of the Florida Statutes.   

 
2/
  Mr. Sakowski was able to view security camera footage of the 

two vehicles passing each other during the time in question.  

According to Mr. Sakowski, the video did not indicate that  

Mr. Smith directed an obscene gesture toward Ms. Howell.  Because 

CCF did not move a copy of the video into evidence, the 

undersigned was unable to independently assess what was visible 

to the camera.  Given Ms. Howell’s subsequent action of returning 

to campus and confronting Mr. Smith, the undersigned finds that 

the preponderance of the evidence demonstrates that Mr. Smith 

directed an obscene gesture toward Ms. Howell when she was 

leaving work on July 19 or 20, 2017.   

 
3/
  Mr. Smith’s wife works for CCF as the executive administrative 

assistant to the vice president of Student Affairs.  Tr., 84-85. 

 
4/
  Ms. Hunt corroborated Mr. Sakowski’s explanation as to why 

they decided to fire Ms. Howell: 

 



 

25 

Q:  Why was [Ms. Howell] terminated? 

 

A:  Because of an incident that occurred on 

college grounds.  She went and directly 

contacted one of her other [co-workers] after 

the incident, after she had left campus, and 

did not directly go and talk to a manager 

first. 

 

And we were worried about the fact that she 

did not listen to a prior request to talk 

[to] a manager first, as well as the safety 

factor of leaving campus and then coming back 

and directly confronting a fellow co-worker.  

So we thought that presented a safety . . . 

 

Q:  Okay.  I’ll ask you a little of that in 

more detail, but what’s the safety issue that 

you’re referencing about leaving campus and 

coming [back]?  How’s that unsafe? 

 

A:  Well, she was done with her shift and 

came back and confronted the other co-worker.  

And so with everything that goes on nowadays, 

you just never know what could happen.  So 

just to, you know, keep our staff safe as 

well as our student population. 

 

Q:  But, again, what does that have to do 

with being done with her shift? 

 

A:  She had had a confrontation with an 

individual, and that individual, after the 

confrontation, had went to one of the other 

managers and told him about the 

confrontation, and they reviewed it.  And I 

guess it wasn’t until she had gone back to 

campus that that individual had gone to the 

other manager, Mark Sakowksi, to tell him 

that. 

 

Q:  Well, maybe I’m confused.  The question 

though, what does her leaving the campus have 

to do with safety? 
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A:  When you come back onto campus and 

confront somebody verbally . . . 

 

Q:  Right. 

 

A:  [W]hen you’re asked to go talk to a 

manager if you have a grievance with that 

person, then that is a safety factor.    

 
5/
  Ms. Howell testified that she did not report Mr. Smith’s 

conduct “[a]t first” but ultimately notified Mr. Morelock.  See 

Tr., 19.  Ms. Howell reiterated those points later in her 

testimony.  See Tr., 48, 58.  However, she contradicted herself 

by testifying that she did not bring Mr. Smith’s behavior to the 

attention of anyone at the college.  See Tr., 54.  Ms. Hunt 

corroborated Ms. Howell’s testimony by testifying that she was 

unaware of any incidents between Ms. Howell and Mr. Smith and 

that Mr. Smith was not discussed during her meeting with  

Ms. Howell.  See Tr., 159, 170-71, 193-94.  However and with 

regard to whether Mr. Smith’s conduct was discussed during  

Ms. Howell’s meeting with Mr. Morelock, Carol Smith testified 

that:  (a) Mr. Smith was never mentioned; (b) Ms. Howell never 

reported that Mr. Smith had made an obscene gesture toward her; 

and (c) it was never reported that Mr. Smith had called  

Ms. Howell a “f***ing c*nt.”  See Tr., 215. 

 
6/
  A compelling argument could have been made that all of  

Mr. Smith’s conduct should have been at issue due to the 

Continuing Violation Doctrine.  As explained by the United States 

Supreme Court in Nat’l R.R. Passenger Corp. v. Morgan, 536 U.S. 

101, 115, 22 S. Ct. 2061, 153 L. Ed. 2d 106 (2002), “[h]ostile 

environment claims are different in kind from discrete acts.  

Their very nature involves repeated conduct.”  “The ‘unlawful 

employment practice’ therefore cannot be said to occur on any 

particular day.  It occurs over a series of days or perhaps years 

and, in direct contrast to discrete acts, a single act of 

harassment may not be actionable on its own.”  Id.  Because 

“incidents constituting a hostile work environment are part of 

one unlawful employment practice, the employer may be liable for 

all acts that are part of this single claim.”  Id. at 118.  See 

Betz v. Chertoff, 578 F.3d 929, 937-38 (8th Cir. 2009)(stating 

that, in the Title VII context, “[t]he Supreme Court has held 

that the continuing violation doctrine applies in hostile work 

environment claims, where, although one incident may not support 

a claim, the claim may be supported by a series of incidents that 

occur over a period of time.”).   
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Because the preponderance of the evidence demonstrated that 

Ms. Howell did not notify CCF about Mr. Smith’s conduct, 

application of the Continuing Violation Doctrine is irrelevant to 

the instant case.  

 
7/
  Ms. Howell testified that she considered Mr. Smith’s conduct 

to be “child’s play, that’s the way I looked at it at first.  

Then I got fed up with it.”  See Tr., 54.    

 
8/
  If Ms. Howell had filed her Charge of Discrimination sooner so 

that the allegations of co-workers intentionally driving vehicles 

into golf carts driven by her could have been at issue and if she 

had been able to prove those claims, then Ms. Howell would have 

had a much stronger basis for arguing that CCF’s safety concerns 

were a pretext.  Multiple instances of employees intentionally 

driving larger vehicles into a golf cart driven by a co-worker 

presents a much more significant safety issue than a single 

instance of an employee verbally confronting a co-worker about an 

obscene gesture.  The former is much more worthy of a summary 

dismissal than the latter. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 
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MICHAEL FLINT, 

 

     Petitioner, 

 

vs. 

 

UNIVERSITY OF CENTRAL FLORIDA, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 19-0520 

 

 

RECOMMENDED ORDER 

 

The final hearing in this matter was conducted before 

Administrative Law Judge Andrew D. Manko of the Division of 

Administrative Hearings (“DOAH”), pursuant to sections 120.569 

and 120.57(1), Florida Statutes (2018),
1/
 on May 2, 2019, by 

video teleconference between sites in Tallahassee and Altamonte 

Springs, Florida. 
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For Petitioner:  Michael Wayne Flint, pro se 
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                 O'Connor & O'Connor, LLC 
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                 800 North Magnolia Avenue 

                 Orlando, Florida  32803 

 

                 Maria D. Beckman, Esquire 

                 University of Central Florida 
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                 4365 Andromeda Loop North 

                 Orlando, Florida  32816 
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STATEMENT OF THE ISSUES 

Whether Respondent, University of Central Florida (“UCF”), 

engaged in a discriminatory employment practice and/or 

retaliated against Petitioner, Michael Flint. 

PRELIMINARY STATEMENT 

Mr. Flint filed a Complaint with the Florida Commission on 

Human Relations (“Commission”) on February 15, 2018, alleging 

that UCF engaged in a discriminatory employment practice by 

terminating him from his doctoral program on the basis of his 

age and/or handicap and retaliating against him. 

The Commission investigated the claims and, on December 27, 

2018, issued a determination that there was no reasonable cause 

to believe that an unlawful employment practice occurred. 

On January 29, 2019, Mr. Flint timely requested a hearing 

by filing a Petition for Relief and the Commission transmitted 

the Petition to DOAH that same day to conduct a formal 

administrative hearing under section 120.57. 

Before the hearing, UCF moved to dismiss the Petition on 

grounds that DOAH lacked subject matter jurisdiction because the 

substantive allegations raised by Mr. Flint were not employment-

related.  The undersigned denied the motion without prejudice to 

re-raising the issue at the final hearing.  

The final hearing occurred on May 2, 2019.  Mr. Flint 

testified on his own behalf and presented the testimony of four 
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witnesses:  Robert Wood, Esquire, an instructor in UCF’s Legal 

Affairs Department; Dr. Thomas Wan, the former director of UCF’s 

Public Affairs Doctoral Program (“PAF Program”); Dr. Cory 

Watkins, an associate professor, undergraduate program director, 

and internship coordinator in UCF’s Criminal Justice Department, 

and a member of Mr. Flint’s doctoral committee; and Abby Milon, 

Esquire, an associate lecturer in UCF’s Legal Studies 

Department.  Mr. Flint introduced no exhibits into evidence. 

UCF presented the testimony of three live witnesses: 

Dr. Robyne Stevenson, the former director of UCF’s PAF Program; 

Dr. Catherine Kaukinen, the chair of UCF’s Department of 

Criminal Justice; and Dr. Barbara Fritzsche, the associate dean 

of the College of Graduate Studies (“CGS”) at UCF.  UCF also 

presented the testimony of two witnesses via video depositions:  

Dr. Sophia Dziegielewski, a tenured professor in UCF’s College 

of Social Work and chair of Mr. Flint’s doctoral committee; and 

Ranetta Guinn, the director of Graduate Affairs for UCF’s 

College of Health Professions and Sciences.  Respondent’s 

Exhibits 1 through 22 were admitted into evidence without 

objection. 

The parties gave their closing arguments during a 

telephonic conference on May 3, 2019. 

A two-volume Transcript of the final hearing was filed on 

May 24, 2019.  The parties timely filed their Proposed 
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Recommended Orders (“PROs”), which were duly considered in 

preparing this Recommended Order. 

FINDINGS OF FACT 

1.  UCF is a state university located in Orlando, Florida, 

with an enrollment of about 60,000 undergraduate students and 

10,000 graduate students.   

2.  Mr. Flint is a 71-year-old Vietnam combat veteran who 

suffers from post-traumatic stress disorder (“PTSD”), chronic 

fatigue, bipolar disorder, traumatic brain injury (“TBI”), and 

diabetes.  He spent 30 years as a police officer.  He graduated 

from Yale University with a degree in Psychology and, in 2002, 

obtained a master’s degree in Criminal Justice from UCF.   

3.  Mr. Flint is currently a full-time instructor at UCF in 

the Criminal Justice Department and has held that position for 

over 15 years.   

4.  In 2006, Mr. Flint learned that some faculty members 

were taking doctoral classes for free pursuant to a UCF policy. 

Like other state workers, UCF allowed its employees (and their 

spouses and children) to take up to six credit hours per 

semester for free so long as the course had an open seat and did 

not cost the school money.  The privilege also applied to 

coursework towards a doctoral degree, though employees had to 

pay for their required dissertation credit hours.   
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5.  Mr. Flint believed that obtaining his doctorate degree 

would make him a better instructor and ensure he had cutting 

edge knowledge in his teaching field.  But, he understood that 

pursuing this degree was both completely independent from and 

secondary to his full-time faculty position.  Indeed, UCF 

neither encouraged nor required him to pursue a doctorate 

degree, as a condition of continued employment or for training, 

job security, or advancement purposes.  His job as a full-time 

instructor would remain unaffected by the classes he took. 

6.  The process for obtaining a doctorate degree is 

rigorous.  First, students must complete their coursework, which 

often takes about two years, and pass a set of comprehensive 

exams.  Then, they decide on their area of research and choose a 

dissertation committee, which is typically comprised of five 

faculty members:  a chair, often with expertise in the student’s 

area of research, and four other faculty members, one or two 

within the student’s area of research and one or two outside of 

that area.  Next, they draft a prospectus outlining the focus of 

the research, which has to be approved by and defended before 

the committee, after which they conduct intense research for 

about a year.  Students then complete their dissertation, which 

must be approved by and defended before the committee.  If 

successful, they are approved to graduate.   
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7.  Like most universities, UCF follows the seven-year 

rule, which required all doctoral students to complete their 

degrees within seven years of admission so as to ensure that the 

research and coursework does not become stale.  Although 

exceptions could be granted, they are discretionary academic 

decisions based on the circumstances of the particular student.  

Exceptions beyond ten years are extremely rare and, of those 

granted such an exception, only about half ultimately graduated.   

8.  Understanding that pursuing this degree would be 

secondary to his full-time job and that he had to complete the 

process in seven years, Mr. Flint applied for and was accepted 

into the PAF Program in the College of Health and Public Affairs 

(“COHPA”).  He began his doctoral coursework in August 2006.   

9.  From 2006 through 2009, Mr. Flint worked full-time 

teaching five to six courses in the Fall and Spring semesters 

and three to four courses in the Summer semesters.   During this 

same period, he took about one to two substantive courses 

towards his degree for free each semester, although he backed 

off his coursework (with approval from Dr. Thomas Wan, the PAF 

Program director at the time) for a brief period when his wife 

was diagnosed with cancer.   

10.  However, in late 2009, Mr. Flint developed Guillain-

Barre Syndrome (“GBS”), which caused him to be hospitalized, 

placed on life support for almost two months, after which he 
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spent an additional six months at home recovering.  While in the 

hospital, he developed diabetes.  He also developed chronic 

fatigue syndrome, from which he continues to suffer years after 

his recovery. 

11.  UCF placed him on administrative medical leave from 

his teaching responsibilities for Spring and Summer 2010, but he 

resumed teaching a full course load in Fall 2010 and has 

continued to do so ever since.   

12.  As for his doctorate degree, Mr. Flint requested a 

special leave of absence from CGS, which oversaw all of the 

graduate programs across the university.  CGS granted the 

request and placed a hold on his enrollment for all of 2010.  

Mr. Flint returned to taking classes in Spring 2011 and 

completed his substantive coursework in Fall 2011.   

13.  Still teaching full-time each semester, Mr. Flint 

moved on to the comprehensive exam phase of his studies.  He 

studied for those exams in 2012 and passed them after one 

unsuccessful attempt in Fall 2013.  Although the average student 

finished their coursework and exams in about two years, it took 

Mr. Flint seven years. 

14.  While continuing to meet his full-time teaching 

obligations, Mr. Flint spent 2013 and 2014 trying to conduct 

dissertation research and prepare his prospectus, now having to 

pay for those credit hours.  His dissertation committee 
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initially consisted of Dr. Bob Langworthy, as chair, and 

Dr. Matt Matusiak, Dr. Jeff Rosky, and Dr. Sophia Dziegielewski.   

15.  However, by Fall 2014, Mr. Flint had not yet submitted 

his prospectus to his committee.  Ranetta Guinn, the director of 

Graduate Affairs for COHPA, met with him because it had been 

over seven years since he began the program.  They created a 

timeline for finishing his prospectus by March 2015, defending 

it by May 2015, and defending his dissertation by April 2016.  

Ms. Guinn explained that he would need to apply for an exception 

from CGS to extend the deadline to ten years. 

16.  Unfortunately, around the same time, Dr. Langworthy 

retired and Mr. Flint had to find a replacement chair for his 

committee.  Dr. Dziegielewski ultimately agreed to serve as the 

chair, but that required Mr. Flint to find another faculty 

member in his area of expertise to serve on the committee.  

Dr. Cory Watkins ultimately agreed.   

17.  In March 2015, Mr. Flint petitioned CGS to extend the 

graduation deadline to ten years based on his 2009 GBS 

diagnosis, chronic fatigue, diabetes, and his disability rating 

as a combat veteran.  He did not inform CGS, or anyone else at 

UCF, about his PTSD, bipolar disorder, or TBI.  

Dr. Dziegielewski wrote a letter supporting his petition based 

on a Summer 2016 graduation.  The director of the PAF Program 
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also wrote a supporting letter based on his medical issues and 

recent setback in having to find a new committee chair.   

18.  In April 2015, CGS approved the petition and extended 

the deadline for Mr. Flint to graduate through Summer 2016.  The 

letter noted that no further petitions would be considered.   

19.  At the time, Mr. Flint believed it was a reasonable 

accommodation and that he would be able to meet the timeline, 

but ultimately was unable to do so.  He did not defend his 

prospectus until January 2016, though he was supposed to 

complete that task by May 2015.  He began drafting his 

dissertation in the Spring 2016 (again, having to pay for those 

credit hours), but did not timely defend it by May 2016.  

Notwithstanding, he was permitted to continue working in the 

hopes he could defend and graduate by the end of 2016.   

20.  When Mr. Flint had not yet submitted his dissertation 

in October 2016, he informed Dr. Dziegielewski that he was 

struggling with his normal workload, periodic illnesses, and 

chronic fatigue but would try to finish.  But he did not 

petition CGS for another exception.  He also failed to notify 

her or anyone else at UCF about his PTSD or bipolar disorder.
2/
  

Because he ultimately failed to submit even a draft of his 

dissertation, he received an unsatisfactory dissertation grade 

for the Fall 2016 semester. 
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21.  In January 2017, CGS dismissed Mr. Flint from the PAF 

Program.  He filed an appeal to be reinstated but the grievance 

committee, limited to the issue of whether CGS followed proper 

procedure in reaching its decision, denied relief in March 2017.   

22.  While his appeal was pending, Mr. Flint submitted a 

draft of his dissertation.  Upon review in March/April 2017, his 

committee members generally believed that it was almost ready 

and that he could complete his revisions and defend it in 

Fall 2017 or Spring 2018 at the latest.  However, the PAF 

Program director confirmed nothing could be done because the 

draft was not then defensible, no more extensions could be 

given, and his appeal already had been denied.    

23.  Notwithstanding his dissertation issues, Mr. Flint met 

his full-time teaching obligations throughout this period.  He 

never asked for leave or a reduced schedule to have more time to 

devote to his studies.  He taught consistently each summer to 

earn additional compensation, though doing so was not required, 

instead of focusing his attention on his studies.  Even when his 

supervisor asked him to take a certification course on top of 

teaching in Fall 2016, he did not even think to ask if he could 

delay that course for a semester so he had more time to finish 

his dissertation.  He also could have reduced his teaching load 

that semester by one course to account for the certification 

class, but chose not to do so.  
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24.  Mr. Flint was clearly a devoted employee who made his 

teaching position his main priority.  Unfortunately, the 

combination of putting his studies second and the many medical 

conditions from which he suffered caused him to fail to meet the 

extended deadlines and to be dismissed from the PAF Program.   

25.  Mr. Flint then filed a complaint with the Commission, 

alleging that UCF wrongfully dismissed him from the PAF Program 

and retaliated against him based on his age and handicaps. 

26.  To establish that UCF discriminated against him, 

Mr. Flint presented the testimony of two other UCF faculty 

members, Robert Wood, Esquire (62 years old), and Abby Milon, 

Esquire (59 years old), who believed UCF had taken adverse 

employment actions against them and other older faculty members 

relating specifically to their teaching positions, such as 

reducing their course loads.  However, neither of them were in a 

doctorate program like Mr. Flint and, moreover, their complaints 

related solely to their jobs as faculty members.   

27.  Conversely, Mr. Flint suffered no such adverse actions 

relating to his job as a faculty member.  He could not complain 

about the way UCF treated him in that role, even after he 

challenged his dismissal from the PAF Program, as that academic 

decision did not adversely impact his faculty position.  He also 

is still permitted to take up to two courses for free per 

semester at UCF, just as he was before.   
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28.  Both UCF and Mr. Flint also presented the testimony of 

several UCF faculty members involved in Mr. Flint’s studies, 

from his committee members to PAF Program directors to the 

associate dean of CGS.  Every such witness who testified about 

Mr. Flint’s dismissal confirmed that the decision was based on 

his failure to meet the agreed-upon extended deadlines and that 

his age and handicaps, most of which were unknown to the 

decision makers, had nothing to do it.  Though his committee 

members confirmed that they were supportive of him being given a 

chance to graduate, they acknowledged that CGS made the final 

decision, that he had not adhered to the deadlines after they 

were extended, and that it was quite rare for any student (young 

or older, healthy or sick) to graduate beyond the ten-year mark. 

CONCLUSIONS OF LAW 

29.  DOAH has jurisdiction over the parties and the subject 

matter of this cause.  §§ 120.569, 120.57(1), & 760.11(7), Fla. 

Stat.; Fla. Admin. Code R. 60Y-4.016.
3/ 

30.  The Florida Civil Rights Act of 1992 (“FCRA”) protects 

employees from discrimination at work, including on the basis of 

age and/or handicap.  See §§ 760.10(1)(a) & 760.11, Fla. Stat.  

Handicap is defined as “a physical or mental impairment which 

substantially limits one or more major life activities.”  

§ 760.22(7), Fla. Stat. 
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31.  The FCRA “is remedial and requires a liberal 

construction to preserve and promote access to the remedy 

intended by the Legislature.”  Woodham v. Blue Cross & Blue 

Shield of Fla., 829 So. 2d 891, 894 (Fla. 2002) (quoting Joshua 

v. City of Gainesville, 768 So. 2d 432, 435 (Fla. 2000)).   

32.  The burden of proof is on Mr. Flint as the 

complainant.  Dep’t of Banking & Fin., Div. of Sec. & Investor 

Prot. v. Osborne Stern & Co., 670 So. 2d 932, 934 (Fla. 1996).  

To prove a violation of the FCRA, Mr. Flint must establish a 

prima facie case of discrimination by a preponderance of the 

evidence, Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 

22 (Fla. 3d DCA 2009); § 120.57(1)(j), Fla. Stat., which is 

defined as evidence that “more likely than not” tends to prove a 

certain proposition.  S. Fla. Water Mgmt. Dist. v. RLI Live Oak, 

LLC, 139 So. 3d 869, 872 (Fla. 2014).  

33.  Because the FCRA is patterned after Title VII of the 

Civil Rights Act of 1964, as amended, 42 U.S.C. §§ 2000e-17, 

“the Florida statute will take on the same constructions as 

placed on its federal prototype.”  Brand v. Fla. Power Corp., 

633 So. 2d 504, 509 (Fla. 1st DCA 1994); Harper v. Blockbuster 

Entm’t Corp., 139 F.3d 1385, 1387 (11th Cir. 1998).   

34.  “It is well-settled law that Florida courts follow the 

three-part framework set forth in McDonnell Douglas Corp. v. 

Green, 411 U.S. 792, 802-04 (1973), and its progeny, for 
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establishing, by circumstantial evidence, a discrimination claim 

based on disparate treatment in the workplace.”  Valenzuela,  

18 So. 3d at 21-22.   

35.  Under the McDonnell Douglas framework, Mr. Flint has 

the initial burden of establishing a prima facie case of age- or 

handicap-based discrimination.  To do so, Mr. Flint must 

demonstrate that:  1) he is a member of a protected class; 2) he 

was qualified for the position; 3) he was subjected to an adverse 

employment action; and 4) his employer treated  similarly-situated 

employees outside of his protected class more favorably than he 

was treated.  Valenzuela, 18 So. 3d at 22; Burke-Fowler v. Orange 

Cty., 447 F.3d 1319, 1323 (11th Cir. 2006). 

36.  Mr. Flint fails to establish that he was discriminated 

against on the basis of his age or handicap. 

37.  It is undisputed that Mr. Flint is a member of a 

protected class based on both his age (71 years old) and 

handicaps (PTSD and chronic fatigue, among others). 

38.  However, Mr. Flint did not suffer any adverse 

employment action.  Mr. Flint’s employment at UCF is as a full-

time instructor and he still maintains that job today.  He 

confirmed that his teaching position has been unaffected by the 

academic decision to dismiss him from the PAF Program.  

39.  Mr. Flint contends that the PAF Program was a form of 

credentialing and training, and that his termination therefrom 
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could adversely affect his employment and career development, and 

his vulnerability to layoff.  However, the weight of the credible 

evidence did not support that contention.  UCF neither encourages 

nor requires their instructors to obtain doctorate degrees and 

Mr. Flint’s failure to obtain his has had and will have no effect 

on his teaching position.  UCF also does not offer their 

employees free doctorate degrees or give them special treatment 

when applying for or pursuing such a degree.  This always was an 

independent endeavor from his job and Mr. Flint understood that.  

40.  At best, the only link between Mr. Flint’s job and his 

studies was the fact that he could take up to six credit hours of 

his coursework for free each semester.  But he is still permitted 

to utilize that privilege without regard for his dismissal from 

the PAF Program.  It also cannot be ignored that the privilege 

only applied to his substantive coursework, which he completed in 

2011, and from that point forward Mr. Flint had to pay for his 

dissertation credit hours.  Thus, at the time of his dismissal in 

2017, he was no longer utilizing the privilege as a benefit 

towards earning his degree.     

41.  Even if Mr. Flint had suffered an adverse employment 

action, his claim would fail because he has not established that 

UCF’s decision was discriminatory.  For one, the evidence is 

undisputed that, at the time of his dismissal from the doctorate 

program, no one at UCF knew about his PTSD, bipolar disorder, or 
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TBI.  Although Mr. Flint had informed UCF about his chronic 

fatigue and diabetes, he knew he was falling behind and never 

asked CGS for an accommodation before he missed the Summer 2016 

graduation deadline or before he was dismissed in January 2017.  

42.  Moreover, the two faculty members who testified on 

Mr. Flint’s behalf were not similarly situated.  They were not 

obtaining their graduate degrees like Mr. Flint and their 

complaints were for actions related to their teaching jobs.  

Conversely, Mr. Flint’s complaints challenged the academic 

decision to dismiss him as a student from the PAF Program and he 

confirmed no adverse actions against his job had been taken. 

43.  Employers are also prohibited from retaliation, such 

as “discriminat[ing] against any person because that person has 

opposed any practice which is an unlawful employment practice 

under this section.”  § 760.10(7), Fla. Stat.  

44.  As to this claim, Mr. Flint must establish a prima 

facie case of retaliation by proving that:  (1) he was engaged 

in statutorily protected conduct; (2) he suffered an adverse 

employment action; and (3) there is a causal relationship 

between the events.  Holifield v. Reno, 115 F.3d 1555, 1566 

(11th Cir. 1997). 

45.  Much like his employment discrimination claim, 

Mr. Flint fails to establish that UCF engaged in any retaliation 

against him because he suffered no adverse employment action as a 
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result of being terminated from the PAF Program.  His job as an 

instructor remains intact and he is still permitted to take 

classes for free as a privilege of his employment.   

46.  At the end of the day, Mr. Flint’s complaint is that 

UCF should not have dismissed him from the PAF Program when he 

was so close to finishing.  Though it may not be employment 

discrimination, his complaint is understandable given the 

serious medical and personal setbacks he suffered during the 

course of his studies.  Most of the setbacks were out of his 

control, such as his wife’s cancer, his year-long battle with 

GBS that almost killed him, his PTSD and chronic fatigue, and 

having to change the direction of his research mid-stream when 

his committee chair retired.  At the time of his dismissal, he 

had completed a final draft of his dissertation that his 

committee believed could be ready to defend in a few months.  

47.  If this case were an academic appeal, the undersigned 

would not hesitate to find that Mr. Flint’s dismissal from the 

PAF Program seems unfair and that, given the totality of the 

circumstances, UCF should give him a final opportunity to finish 

his dissertation based on the parameters outlined by his 

committee.  Mr. Flint is a 71-year-old Vietnam combat veteran 

suffering from multiple ailments beyond his control, a 30-year 

veteran of the police force, and a devoted UCF employee for the 

last 15 years.  He is reaching the sunset of his career and 
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wanted to further his studies primarily to be a better faculty 

member for UCF.  While the rationale for the seven-year rule 

makes perfect sense, the evidence established that discretionary 

academic exceptions can be given and this certainly seems like 

the rare case that would warrant such an exception.     

48.  But this is not an academic appeal and, thus, the 

undersigned is constrained to determine only if UCF engaged in 

employment discrimination.  And, for all the reasons discussed 

herein, the answer to that question is undeniably no. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order finding that Petitioner, Michael 

Flint, failed to establish that Respondent, University of 

Central Florida, committed an unlawful employment practice 

against him and dismissing his Petition for Relief. 
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DONE AND ENTERED this 17th day of June, 2019, in 

Tallahassee, Leon County, Florida. 

S                                   

ANDREW D. MANKO 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 17th day of June, 2019. 

 

 

ENDNOTES 

 
1/
  All statutory references are to Florida Statutes (2018), 

unless otherwise noted. 

 
2/
  Mr. Flint also never notified anyone at UCF about his TBI 

because he was not diagnosed with it until later.   

 
3/
  In its PRO, UCF renewed its pre-hearing argument that the 

Commission lacked jurisdiction to investigate Mr. Flint’s claims 

because they were not employment-related.  However, Mr. Flint is 

an employee of UCF and his complaint alleged that UCF engaged in 

discrimination by terminating him from the PAF Program, which he 

contended had been largely a free endeavor as a privilege of his 

employment.  The Commission, thus, had jurisdiction to 

investigate the claim and issue its no-cause determination 

pursuant to its statutory authority.  See § 760.06(5), Fla. 

Stat. (authorizing the Commission to “receive, initiate, 

investigate, seek to conciliate, hold hearings on, and act upon 

complaints alleging any discriminatory practice”); 

§ 760.10(1)(a), Fla. Stat. (“It is an unlawful employment 

practice for an employer:  (a) To discharge or to fail or refuse 

to hire any individual, or otherwise to discriminate against any 

individual with respect to compensation, terms, conditions, or 

privileges of employment, because of such individual’s race, 
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color, religion, sex, pregnancy, national origin, age, handicap, 

or marital status.”). 

 

Though Mr. Flint’s claims may ultimately fail on the merits if 

the evidence does not establish that his dismissal from the PAF 

Program was an employment-related decision (discriminatory or 

otherwise), the Commission could not have resolved that critical 

question in the first instance without conducting an 

investigation into the allegations.  That is why this case is 

distinguishable from Honig v. Fla. Comm’n on Human Relations, 

659 So. 2d 1236 (Fla. 5th DCA 1995), on which UCF relies, as the 

claimant there was a student (not an employee) and the complaint 

alleged discrimination based solely on the grade he received as 

a student in a class. 
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Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399-7020 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

JOSEPH QUINN, 

 

     Petitioner, 

 

vs. 

 

L.S.P. OFFICIALS, INC., 

 

     Respondent.
1/
 

_______________________________/ 

 

 

 

 

Case No. 18-4573 

 

 

RECOMMENDED ORDER 

 

This case came before Administrative Law Judge John G. 

Van Laningham for final hearing by video teleconference on 

November 8, 2018, and April 12, 2019, at sites in Tallahassee 

and Miami, Florida. 

APPEARANCES 

For Petitioner:  Jose O. Casteñeda, Esquire 

  Casteñeda Law Group 

  Post Office Box 670008 

  Coral Springs, Florida  33067 

 

For Respondent:  Mark R. Antonelli, Esquire 

  Gaebe, Mullen, Antonelli & DiMatteo 

  420 South Dixie Highway, Third Floor 

  Coral Gables, Florida  33146 

 

STATEMENT OF THE ISSUE 

The issue in this case is whether an employment 

relationship existed between Petitioner and Respondent, which 

would permit Petitioner to seek an administrative remedy for 
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alleged unlawful discrimination in violation of the Florida 

Civil Rights Act.  

PRELIMINARY STATEMENT 

 

On August 3, 2018, the Florida Commission on Human 

Relations (the "FCHR") issued a Determination, stating that its 

investigation into Petitioner Joseph Quinn's complaint that 

Respondent L.S.P. Officials, Inc., had discriminated against him 

on the basis of his race (white) and age (over 40) had uncovered 

no reasonable cause for believing that an unlawful employment 

practice had occurred.  Specifically, the FCHR found that 

Mr. Quinn's "charge must fail" because he had been unable "to 

show that he had an employee-employer relationship with 

Respondent."  Thereafter, Mr. Quinn filed a Petition for Relief, 

which the FCHR transmitted to the Division of Administrative 

Hearings ("DOAH") on August 30, 2018.   

The final hearing began on November 8, 2018.  Soon after 

the hearing started, however, it became evident to everyone that 

the parties were not prepared to address adequately the question 

of whether Mr. Quinn had been an independent contractor of 

Respondent (as opposed to Respondent's employee)——a point he had 

conceded, to his detriment, during the FCHR's investigation.  

This particular issue is significant because it bears on subject 

matter jurisdiction.  With the parties' agreement, the 
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undersigned adjourned the hearing, to be reconvened at a later 

date. 

On December 27, 2018, Respondent moved to dismiss the 

petition based on the allegedly undisputed fact that Mr. Quinn 

had not been its employee.  Mr. Quinn opposed the motion in 

writing, and, on January 25, 2019, the undersigned entered an 

Order Denying Motion to Dismiss, being unable to conclude that 

Respondent had demonstrated the nonexistence of a factual 

dispute concerning Mr. Quinn's employment status.  The 

undersigned simultaneously severed the employee/independent 

contractor dispute, so that a hearing limited to that issue 

could be conducted ahead of the hearing on the merits, should 

one be necessary.   

The hearing to determine Mr. Quinn's employment status 

ultimately took place on April 12, 2019.  Mr. Quinn testified on 

his own behalf and submitted Petitioner's Exhibits 1 and 2, 

which were received into evidence.  In its case, Respondent 

called Freddie Williams as a witness.  Respondent's Exhibits 1 

and 2 were admitted into evidence as well.  

The final hearing transcript was filed on May 3, 2019.  

Each party timely filed a proposed recommended order on or 

before the deadline established at hearing, which was May 23, 

2019. 
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Unless otherwise indicated, citations to the official 

statute law of the state of Florida refer to Florida Statutes 

2018. 

FINDINGS OF FACT 

1.  Respondent L.S.P. Officials, Inc. ("LSPO"), is a 

Florida profit corporation, formed in October 2013 by Freddie 

Williams, who has been the company's president at all times.  

Since 2013, Mr. Williams has been the Supervisor of Basketball 

Officials ("Supervisor") for the Sun Conference, an athletic 

conference of small colleges in the National Association of 

Intercollegiate Athletics ("NAIA").   

2.  As Supervisor, Mr. Williams assigns referees and 

umpires, whom he also recruits, to officiate at Sun Conference 

basketball games.  Officials work the games in three-man crews, 

and each man is paid a flat, per-game fee for his performance.  

Compensation for the officials comes from the conference, which 

collects money for this purpose from the member schools, and is 

paid to the officials through LSPO.  After becoming Supervisor, 

Mr. Williams incorporated LSPO, at the behest of the Sun 

Conference, to serve as the clearinghouse for distributing 

officials' fees.  LSPO conducts no other business and, according 

to Mr. Williams, has never had any employees——a matter presently 

in dispute. 
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3.  Petitioner Joseph Quinn ("Quinn") is a full-time 

employee of the U.S. Department of Homeland Security in 

south Florida.  His avocation is officiating basketball games, 

which he has done on the side since at least 2003.  During this 

time, Quinn has officiated at the high school level and for 

small college programs.  He worked Sun Conference games from 

the 2008-09 season through the 2013-14 season (the latter being 

Mr. Williams's first season as Supervisor). 

4.  On August 24, 2013, before the beginning of the 2013-14 

season, Quinn signed the following agreement (the "Officials 

Contract"): 

 

 

 

 

 

 

 

 

 

 

 

 

Sun Conference
2013/2014 Basketball Season

Fred Williams, Supervisor of Bnsketbnll Officials
560 Peppergrass Run West Palm Beach, FL 33411 ^4232

786.543.3430 cell

You have been approved as an independent contractor to serve as a Collegiate Basketball
Official working with the Sun Conference for the 2013/2014 basketball season.

As an independent contractor, my signature on this agreement indicates that I folly
understand that I am not an employee of the Sun Conference or any of its member
institutions. I further agree not to hold the Sun Conference, the Conference
Commissioner, member institutions, or the Coordinator of Officials; liable for injury,
accident or any loss sustained as a result of any assignment. I also understand that my
compensation will be a flat fee, no withholdings will be deducted, and an IRS 1099 form
will be sent to me at the end of the season.

The Coordinator of Officials will make every reasonable effort to provide the official
with his or her schedule of assignments prior to the start of the season. I further
understand that this agreement does not carry any obligation on the part of the Sun
Conference or the Coordinator of Officials for a specific number of assignments. Any
assignment shall besubject to cancellation by the Conference Coordinator of Officials, if
such is deemed to be in the best interest of the Conference or served institutions.
By signing this agreement, I acknowledge that I will maintain a satisfactory knowledge of
the rules and mechanics that govern NCAA men’s basketball. Furthermore, I will carry
out my game assignments in accordance to the rules of the Sun Conference and its
member institutes. .

I understand and agree to the conditions above.

g/W\S
Dad

JdseA Qv j IA.A

Officials Signature Print Name
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5.  Quinn must establish the existence of an employment 

relationship because FCHR does not have jurisdiction to hear 

claims involving alleged discrimination against independent 

contractors.  Not surprisingly, therefore, Quinn's current 

litigating position is that he was not an independent 

contractor, but an employee of LSPO——which, awkwardly for 

Quinn's theory, had not yet come into being as of August 24, 

2013.  The Officials Contract is obviously a major stumbling 

block for Quinn inasmuch as it clearly describes him as an 

independent contractor and conspicuously makes no mention of 

LSPO.  Mr. Williams, moreover, is identified in the Officials 

Contract as "Supervisor of Basketball Officials," his Sun 

Conference title, and——for all that appears in the agreement——he 

seems to have been acting as an agent of the Sun Conference and 

not in his personal capacity or as an officer of LSPO.   

6.  Based solely on the Officials Contract, the most 

reasonable and natural conclusion is that Quinn agreed to 

provide basketball officiating services for one season to the 

Sun Conference as an independent contractor.  Other facts bear 

out this conclusion.    

7.  The 2013-14 basketball season began in October or 

November of 2013 and lasted until March 2014.  During that 

season, Quinn was assigned five games in the Sun Conference, and 

he officiated each of them, declining none.  (As is customary in 
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this line of work, a sports official for the Sun Conference may 

"turn back" an assignment for any reason, but doing so is 

frowned upon.)  For each game, regardless of the amount of time 

involved, Quinn received a fee of $175.00, which, as mentioned, 

was paid by the colleges in the conference, through LSPO.  LSPO 

did not charge any fee to the officials for its role as 

middleman.  Nor did LSPO (or the Sun Conference) withhold 

federal income, Social Security, or Medicare taxes from the 

officials' fees. 

8.  As an official, Quinn was responsible for purchasing 

his own uniforms, which needed to comply with the National 

Collegiate Athletic Association ("NCAA") and NAIA rules, as 

applicable.  At a preseason meeting, Mr. Williams gave the 

officials a whistle bearing the Sun Conference logo, which they 

could use for games if they wanted, and a conference polo shirt, 

which could be worn off court. 

9.  Quinn received no reimbursement for travel expenses, 

including food and lodging, incurred while working as a Sun 

Conference official——just the flat fee of $175.00 per game.   

10.  During the course of a basketball game, the three 

officials on the court had the exclusive authority to call 

fouls, stop and resume play, and otherwise control the conduct 

of the contest.  Officiating is a specialized skill that 

requires not only thorough knowledge of the game and its rules, 
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but also an ability to exercise good judgment on the fly.  

Neither Mr. Williams nor anyone else exerted control over 

Quinn's on-court performance, either in regard to the means he 

should employ or the results to be obtained. 

11.  As Supervisor, Mr. Williams gave Quinn and the other 

Sun Conference officials a high degree of autonomy.  He 

instructed them to arrive at the game site 60 minutes before a 

contest and to dress professionally on the job when not in 

uniform.  In addition, at the preseason meeting mentioned 

previously, Mr. Williams reviewed NCAA rules, noted points of 

emphasis from the conference's standpoint, provided some 

guidance regarding the mechanics of officiating, and highlighted 

differences between NCAA and NAIA rules.  Otherwise, however, he 

left the officials largely to themselves.   

12.  Quinn was not precluded by his relationship with the 

Sun Conference from officiating in other leagues.   

13.  Quinn did not receive an IRS Form W-2 from LSPO or the 

Sun Conference.   

14.  Following the 2013-14 season, Mr. Williams, as 

Supervisor, elected not to renew Quinn's contract as a 

conference official.  Mr. Williams informed Quinn of this 

decision in the following letter: 
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15.  Notably, nothing in the foregoing letter suggests that 

Mr. Williams acted in any capacity other than Supervisor, e.g., 

as president of LSPO, nor does the letter support the notion 

that LSPO (which is not mentioned) terminated Quinn's 

employment.   

Ultimate Factual Determinations 

16.  It is determined that Quinn was not an employee of 

LSPO.  Rather, Quinn was an independent contractor of the Sun 

Conference, and, in that capacity, he officiated five basketball 

games during the 2013-14 season, receiving a fee of $175.00 per 

game for his services as a sports official. 

August 8,2014

To: Joseph Quinn

I,Freddie Williams,Supervisor of Officials for The Sun Conference,am writing you to inform you
that I will not be offering you a contract to officiate in the conference for the 2014/15-
basketball season. Although there may be other contributing factors, your on court

performance was a major factor in this decision. Your failure to accept constructive criticism
when given by me as the Supervisor of Officials and supporting staff at camp,also played a
major role in this decision. If corrective measures are taken and it's in the best interest of ALL
parties involved, this decision MAY be revisited in the future.

k you for your years of sep/ieeaiiThe Sun Conference and feel free to contact me
questions. /|\

in closing^if^ou/tfave,

£2, 4
(Sincerely,
Freddie Williams,Supervisor of Official̂

The Sun Conference

786-543-3430
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CONCLUSIONS OF LAW 

17.  DOAH has personal jurisdiction in this proceeding 

pursuant to sections 120.569 and 120.57(1), Florida Statutes.  

Whether DOAH has subject matter jurisdiction is the issue of law 

in dispute.   

18.  The Florida Civil Rights Act of 1992 (the "FCRA") is 

codified in sections 760.01 through 760.11, Florida Statutes.  

When "a Florida statute [such as the FCRA] is modeled after a 

federal law on the same subject, the Florida statute will take 

on the same constructions as placed on its federal prototype, 

insofar as such interpretation is harmonious with the spirit and 

policy of the Florida legislation."  Brand v. Fla. Power Corp., 

633 So. 2d 504, 509 (Fla. 1st DCA 1994).  Therefore, the FCRA 

should be interpreted, where possible, to conform to Title VII 

of the Civil Rights Act of 1964, which contains the principal 

federal antidiscrimination laws.   

19.  Section 760.10(1)(a) provides that it is an unlawful 

employment practice for an employer: 

To discharge or to fail or refuse to hire 

any individual, or otherwise to discriminate 

against any individual with respect to 

compensation, terms, conditions, or 

privileges of employment, because of such 

individual's race, color, religion, sex, 

pregnancy, national origin, age, handicap, 

or marital status. 
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20.  Section 760.10(7) provides as follows: 

It is an unlawful employment practice for an 

employer, an employment agency, a joint 

labor-management committee, or a labor 

organization to discriminate against any 

person because that person has opposed any 

practice which is an unlawful employment 

practice under this section, or because that 

person has made a charge, testified, 

assisted, or participated in any manner in 

an investigation, proceeding, or hearing 

under this section. 

 

21.  The term "'[e]mployer' means any person employing 15 

or more employees for each working day in each of 20 or more 

calendar weeks in the current or preceding calendar year, and 

any agent of such a person."  § 760.02(7), Fla. Stat.  The term 

"'[e]mployment agency' means any person regularly undertaking, 

with or without compensation, to procure employees for an 

employer or to procure for employees opportunities to work for 

an employer, and includes an agent of such a person."  

§ 760.02(7), Fla. Stat.  The term "employee" is not defined. 

22.  The U.S. Eleventh Circuit Court of Appeals has held 

that only an employee may bring a suit under Title VII for 

redress of an unlawful employment practice.  See Llampallas v. 

Mini-Circuits, Inc., 163 F.3d 1236, 1242 (11th Cir. 1998).  As 

the court explained, without such limitation, "any person could 

sue an 'employer' under the statute regardless of whether [he 

or] she actually had an employment relationship with that 

employer."  Id. at 1243.  The undersigned, following Brand, 
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concludes that the Florida Legislature intended to limit the 

scope of the FCRA to specific employment relationships, just as 

Title VII is so limited.    

23.  The concomitant questions of whether the 

plaintiff/petitioner is an employee and whether the 

respondent/defendant is an employer bear on subject matter 

jurisdiction.  Id. at 1242. 

24.  Because an independent contractor is not an employee, 

an independent contractor cannot maintain a claim under 

Title VII——or, correspondingly, under the FCRA——based on an 

alleged unlawful employment practice.  See Cobb v. Sun Papers, 

Inc., 673 F.2d 337, 342 (11th Cir. 1982)(affirming dismissal of 

Title VII action on grounds that plaintiff was an independent 

contractor); Perry v. Health Mgmt. Assocs., 2014 U.S. Dist. 

LEXIS 156903, at *4 (M.D. Fla. Nov. 5, 2014)("The protection 

against discrimination afforded by Title VII does not extend to 

independent contractors; thus, a plaintiff must be an employee 

to bring a Title VII suit.").  

25.  For purposes of Title VII, the term "employee" "is to 

be construed in light of general common law concepts."  Cobb, 

673 F.2d at 340-41.  The undersigned concludes, again following 

Brand, that the same common law analysis should be used in 

deciding, in actions brought under the FCRA, whether a 
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plaintiff/petitioner was an employee or an independent 

contractor.  

26.  In Cantor v. Cochran, 184 So. 2d 173, 174-75 

(Fla. 1966), the Supreme Court adopted, as the Florida common 

law test for determining whether an employment relationship 

exists, the nonexclusive list of factors set forth in 

Restatement of the Law, Agency (Second) § 220 (Am. Law 

Inst. 1958), as follows: 

(2)  In determining whether one acting for 

another is a servant or an independent 

contractor, the following matters of fact, 

among others, are considered: 

(a)  the extent of control which, by the 

agreement, the master may exercise over the 

details of the work; 

(b)  whether or not the one employed is 

engaged in a distinct occupation or 

business; 

(c)  the kind of occupation, with reference 

to whether, in the locality, the work is 

usually done under the direction of the 

employer or by a specialist without 

supervision; 

(d)  the skill required in the particular 

occupation; 

(e)  whether the employer or the workman 

supplies the instrumentalities, tools, and 

the place of work for the person doing the 

work; 

(f)  the length of time for which the person 

is employed; 

(g)  the method of payment, whether by the 

time or by the job; 

(h)  whether or not the work is a part of 

the regular business of the employer; 

(i)  whether or not the parties believe they 

are creating the relation of master and 

servant; and 
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(j)  whether the principal is or is not in 

business. 

 

27.  The undersigned considered and weighed all of these 

factors in reaching the ultimate determination that Quinn was an 

independent contractor; it is the undersigned's judgment, as the 

trier-of-facts, that the totality of the evidence tips the 

balance so strongly in favor of this finding that a detailed 

analysis of each individual factor is unnecessary. 

28.  LSPO argues that section 440.02(15)(d)11., Florida 

Statutes, which defines (in part) the term "employee" for 

purposes of the Workers' Compensation Law, should be taken into 

account, as well.  This statute provides as follows: 

A person who performs services as a sports 

official for an entity sponsoring an 

interscholastic sports event or for a public 

entity or private, nonprofit organization 

that sponsors an amateur sports event [is 

not an "employee"].  For purposes of this 

subparagraph, such a person is an 

independent contractor.  For purposes of 

this subparagraph, the term "sports 

official" means any person who is a neutral 

participant in a sports event, including, 

but not limited to, umpires, referees, 

judges, linespersons, scorekeepers, or 

timekeepers.  This subparagraph does not 

apply to any person employed by a district 

school board who serves as a sports official 

as required by the employing school board or 

who serves as a sports official as part of 

his or her responsibilities during normal 

school hours. 

 

29.  Section 440.02(15)(d)11. accords with the 

determination that the undersigned reached independently by 
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applying the relevant common law test.  It is not necessary in 

this case, therefore, to decide what role, if any, the 

definition of "employee" under chapter 440 might play in an 

action for employment discrimination under the FCRA. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing this action for lack of 

jurisdiction on the ground that Quinn was not an employee of 

LSPO. 

DONE AND ENTERED this 21st day of June, 2019, in 

Tallahassee, Leon County, Florida. 

S                                   

JOHN G. VAN LANINGHAM 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 21st day of June, 2017. 
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ENDNOTE 

 
1/
  The caption has been amended to reflect Respondent's actual 

corporate name. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

FRANCES B. SCHLEIN, 

 

     Petitioner, 

 

vs. 

 

WORKING AMERICA, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 18-6246 

 

 

RECOMMENDED ORDER 

 

On March 25, 2019, Administrative Law Judge Hetal Desai of 

the Division of Administrative Hearings (DOAH) conducted the 

final hearing in this matter by video teleconference with 

locations in Altamonte Springs and Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  Frances Schlein, pro se 

                 108 Puelba Lane 

                 Kissimmee, Florida  34743 

 

For Respondent:  Kathleen M. Keller, Esquire 

                 Bredhoff & Kaiser, PLLC 

                 Suite 1000 

                 805 15th Street Northwest 

                 Washington, DC  20005 

 

STATEMENT OF THE ISSUE 

Whether Respondent, Working America, discriminated against 

Petitioner, Frances B. Schlein, based on her religion, race, 

and/or nationality (Jewish/Hebrew) when it did not hire her, in 

violation of the Florida Civil Rights Act (FCRA). 
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PRELIMINARY STATEMENT 

On October 18, 2018, the Florida Commission on Human 

Relations (the Commission) rendered a “Determination:  No 

Reasonable Cause” against Ms. Schlein, finding there was no 

reasonable cause to support her claims that she was not hired by 

Working America because of her religion.
1/
  Ms. Schlein filed a 

Petition for Relief on November 26, 2018, alleging 

discrimination by Working America against her based on her 

“ethnic Jewish Hebrew features,” and her surname. 

The Commission transmitted the Petition to DOAH, where it 

was assigned to the undersigned and noticed for a final hearing. 

After two continuances, the final hearing was held on March 25, 

2019. 

Petitioner presented her own testimony and one additional 

witness:  Roberto Velazquez.  Respondent offered the testimony 

of Angel Darcourt, who also served as its corporate 

representative.  No exhibits were offered into evidence. 

The Transcript was filed with DOAH on January 28, 2019.  

Ms. Schlein requested and was granted two extensions, making the 

proposed recommended orders (PROs) due on May 31, 2019. 

Respondent timely filed its PRO, but Ms. Schlein did not. 

Instead she filed her PRO, along with a letter explaining 

the delay, on June 3, 2019.  The undersigned treats the letter 

as a motion to accept the late-filed PRO.  On June 18, 2019, 
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Respondent filed Exceptions to Petitioner’s Proposed Recommended 

Order, which the undersigned treats as a response to the motion 

to accept Petitioner’s late-filed PRO.  Because Respondent’s 

objection was not filed in the time allotted by Florida 

Administrative Code Rule 28-106.204(1), the undersigned has 

accepted Petitioner’s PRO, and reviewed all post-hearing 

submittals by the parties. 

Unless otherwise indicated, all statutory and 

administrative rule references are to the 2016 version of the 

Florida Statutes and Florida Administrative Code. 

FINDINGS OF FACT 

1.  Ms. Schlein applied for the position of canvasser in 

July 2016 with Working America.  Ms. Schlein’s religion is 

Judaism, but she also considers being Jewish a part of her 

national origin and race.
2/
  

2.  Working America is a non-profit organization focusing 

on economic issues such as jobs, education, healthcare, 

retirement security, and corporate accountability.  It is an 

“employer” as defined by section 760.02(7), Florida Statutes 

(2016). 

3.  In July 2016, Angel Darcourt served as a field director 

for Working America in Orlando, Florida.  As a field director, 

Ms. Darcourt had authority to hire employees for Working 
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America.  Working America originally hired Ms. Darcourt for the 

canvasser position——the same job Petitioner had applied for.  

4.  Although not offered as an exhibit, Ms. Darcourt 

testified Working America has an equal employment opportunity 

(EEO) policy, which “is against discrimination.”  Working 

America’s EEO policy encourages people of all backgrounds, 

including women, “people of color,” and people who are LGBTQ 

(lesbian, gay, bisexual, transgender, or queer) to apply for 

positions.  This EEO policy is included in all advertisements.  

Job Duties of a Canvasser 

5.  Working America is a canvassing organization which 

conducts community outreach.  In July 2016, Working America was 

hiring employees to canvass on behalf of the 2016 Democratic 

presidential candidate.  This involved going to door-to-door to 

engage people in conversations about what issues they were 

concerned about in the presidential election, and then sharing 

information about the Working America’s candidate’s views on 

that issue. 

6.  In the Orlando area, Working America was seeking to 

reach out and spread information in neighborhoods on the 

Democratic candidate’s views on immigration policy.  As 

explained by Ms. Darcourt, this was a “hot button” issue in the 

2016 presidential campaign given the Republican candidate’s 
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promise to build a wall to prevent illegal immigration across 

the United States-Mexico border.  

7.  The job of “canvasser” for Working America was to 

interact with the public, inform them of a candidate’s position, 

and leave a positive impression of that candidate in hopes to 

garner support and a vote in the upcoming election.  Canvassers 

work without direct supervision.  Therefore, the ability to 

speak without assistance about political issues in a tactful and 

non-offensive way is a basic qualification for the position.   

8.  In 2016, Working America was also trying to “spread the 

message” regarding the Democratic presidential candidate, so it 

was imperative Working America canvassers use the right talking 

points and terminology when discussing the candidate’s position 

on various issues.  

The Hiring Process  

9.  Applicants for the canvasser position could indicate 

interest in working for Working America by clicking on an 

electronic link via on-line advertisements.  An interested 

candidate could enter his or her information, and then would be 

contacted by phone by a Working America employee.  

Alternatively, an applicant could call or apply to Working 

America directly. 

10.  Once Working America made telephone contact with the 

applicant, it would screen the applicant to ensure he or she was 



6 

comfortable going door-to-door, could work the necessary hours, 

and was in support of the Democratic presidential candidate.  

11.  If the applicant was approved after an initial phone 

screening, Working America would bring the applicant in for a 

face-to-face interview with a field director.  

12.  The field director then interviewed the candidate to 

determine if he or she would be good for the canvassing 

position.  If he or she thought the candidate was acceptable, 

the applicant would be offered a background check form, before a 

second interview. 

13.  The second interview consisted of shadowing a field 

manager, and ultimately participating in door-to-door 

canvassing.  The field manager would then make a recommendation 

regarding the candidate to a field director.  

14.  The field director would make the ultimate decision to 

hire.  

The Interview  

15.  Ms. Schlein visited the Orlando office of Working 

America with two other applicants:  Robert Velazquez and Robert 

Diaz.  It is unclear if any of these three individuals had gone 

through the initial phone screening before coming to Working 

America’s office.  

16.  Regardless, upon arrival to the office, the three were 

greeted by Ms. Darcourt and a conversation ensued in both 
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Spanish and English.  Ms. Darcourt asked the trio where they 

were from.  Mr. Velazquez indicated he was from Puerto Rico;  

Mr. Diaz said he was from Cuba; and Ms. Schlein said she was 

from Bronx, New York.  Ms. Darcourt then gave all three an 

application to fill out, and proceeded to interview them 

separately.   

17.  Ms. Darcourt’s interview with Ms. Schlein did not go 

well.  At some point the discussion turned to immigration 

policy.  Ms. Darcourt indicated she was half-Cuban and half- 

Mexican.  Ms. Schlein responded that her family were also 

immigrants, but emphasized the fact that her family immigrated 

to the United States legally.  

18.  Ms. Schlein went on to use the word “illegals” to 

describe Mexican immigrants.  Specifically, Ms. Schlein stated 

she did not like the Republican presidential candidate, but that 

she “agreed with him on the illegals.”  She also indicated she 

understood Cubans needed asylum, but did not understand why 

Mexicans could not come here legally.   

19.  Ms. Darcourt immediately informed Ms. Schlein that 

using the word “illegals” to describe humans was inappropriate.  

Either Ms. Darcourt suggested Ms. Schlein do some research on 

Mexican immigration, or Ms. Schlein indicated she would do some 

research on the issue. 
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20.  Regardless, both parties had negative reactions to the 

conversation.  Ms. Darcourt found Ms. Schlein’s use of the word 

“illegals” personally offensive.  In turn, Ms. Schlein felt 

anger from Ms. Darcourt during the interview. 

21.  Ms. Schlein’s conduct at the interview raised concerns 

with Ms. Darcourt of how she might act if hired and was working 

unsupervised.  Ms. Darcourt believed this kind of language, or 

agreeing with the Republican candidate’s views on immigration 

during canvassing, would be counterproductive to garnering 

support for the Democratic candidate promoted by Working 

America. 

22.  Ms. Darcourt was also concerned that Ms. Schlein’s 

language and position on immigration policy would offend some of 

the other Working America employees, who were immigrants or 

whose families had recently immigrated to the United States.  

23.  Ms. Darcourt’s concerns are validated by Ms. Schlein’s 

demeanor and testimony at the hearing.  Although Ms. Schlein may 

not have intended to be offensive, Ms. Schlein’s statements 

regarding Mexicans, “gay,” “black,” and other minorities lead to 

the conclusion, at the very least, that she is unaware these 

statements may be perceived as insulting.  

24.  Ms. Darcourt made the decision not to give Ms. Schlein 

a second interview.  At the end of the interview, she informed 

Ms. Schlein she would call her if she thought she would be a 
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good fit.  Ms. Darcourt never called Ms. Schlein, even though, 

according to Mr. Velazquez, who was hired and began working for 

Working America, it was still looking for canvassers. 

25.  A few weeks later, Ms. Schlein contacted Ms. Darcourt 

to let her know she had researched the immigration issue.  

Although there is a dispute about the language used by  

Ms. Schlein, there is no dispute Ms. Schlein conveyed that she 

believed Ms. Darcourt was unqualified to be in a management 

position, and questioned whether Working America employees who 

were from other countries or ethnicities had been properly 

vetted.   

26.  Ms. Schlein admits Ms. Darcourt never asked about her 

religion, nor was there any discussion at any time about the 

fact she was Jewish.  

27.  As evidence of discrimination, Ms. Schlein claims  

Ms. Darcourt gave her “dirty looks” and “the silent treatment,” 

while she was friendly to other employees.  Even if true, there 

is no evidence Ms. Darcourt’s conduct was based on the fact  

Ms. Schlein is Jewish. 

28.  Mr. Velazquez also testified Ms. Darcourt was “not 

friendly” toward Ms. Schlein, but was “friendly” toward him and 

Mr. Diaz.  His testimony, however, was conclusory and 

unreliable.  He could not provide any details of specific 

conduct and stated his “memory’s not too good.”  Additionally, 



10 

Mr. Velazquez admitted on cross-examination he is in a personal 

relationship and lives with Ms. Schlein.  More importantly, his 

conclusion about Ms. Darcourt’s feelings toward Ms. Schlein was 

based on a single interaction he witnessed when they initially 

arrived at the Working America office.  He was not present 

during the interview. 

29.  There was also testimony about an employee known only 

as Layla, who was allegedly mistreated by the Working America 

management.  It is unclear when or what position Layla held at 

Working America, but she was described as being Jewish, from a 

Muslim country, who spoke Spanish.  Ms. Schlein admitted she had 

never met this employee and had only spoken with her on the 

phone; Mr. Velazquez’s knowledge regarding this employee was 

entirely secondhand.  The undersigned cannot base any finding of 

fact based on this testimony as it is anecdotal and entirely 

based on hearsay.  See § 120.57(1)(c), Fla. Stat.
3/ 
 

30.  The undersigned finds Working America did not hire  

Ms. Schlein based on her poor interview, and not based on the 

fact she was Jewish. 

CONCLUSIONS OF LAW 

31.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

cause pursuant to sections 120.569, 120.57(1), and 760.11(7), 

Florida Statutes.  See Fla. Admin. Code R. 60Y-4.016. 
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32.  The FCRA protects individuals from discrimination in 

the workplace.  See §§ 760.10 and 760.11, Fla. Stat.  Section 

760.10 states, in pertinent part: 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual’s race, color, religion, sex, 

pregnancy, national origin, age, handicap, 

or marital status.  (emphasis added).  

 

33.  Because the FCRA is patterned after Title VII of the 

Civil Rights Act of 1964, as amended (Title VII), Florida courts 

are guided by federal decisions construing Title VII when 

considering claims under the FCRA.  See In re Standard Jury 

Instructions in Civil Cases—Report No. 16-01, 214 So. 3d 552, 

555 (Fla. 2017) (“Florida courts have endorsed the general rule 

that, because the FCRA was patterned after Title VII, the 

Florida statute should be given the same construction as the 

federal courts give the federal act.”); Carsillo v. City of Lake 

Worth, 995 So. 2d 1118, 1119 (Fla. 4th DCA 2008) (finding FCRA 

should be construed the same as Title VII with regard to 

pregnancy discrimination protections). 

34.  The burden of proof in an administrative proceeding is 

on Ms. Schlein as the complainant.  See Dep’t of Banking & Fin., 

Div. of Sec. & Investor Prot. v. Osborne Stern & Co., 670 So. 2d 
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932, 935 (Fla. 1996) (“The general rule is that a party asserting 

the affirmative of an issue has the burden of presenting evidence 

as to that issue.”).  To show a violation of the FCRA,  

Ms. Schlein must establish, by a preponderance of the evidence, a 

prima facie case of discrimination.  See St. Louis v. Fla. Int’l 

Univ., 60 So. 3d 455, 458-59 (Fla. 3d DCA 2011).   

35.  “Preponderance of the evidence” is the “greater 

weight” of the evidence, or evidence that “more likely than not” 

tends to prove the fact at issue.  This means that if the 

undersigned found the parties presented equally competent 

substantial evidence, Ms. Schlein would not have proved her 

claims by the “greater weight” of the evidence, and would not 

prevail.  See Gross v. Lyons, 763 So. 2d 276, 289 n.1 (Fla. 

2000).  In an FCRA case, the petitioner may meet this burden by 

presenting direct evidence of discrimination, or circumstantial 

evidence that creates an inference of discrimination.  See Tseng 

v. Fla. A&M Univ., 380 Fed. App'x 908, 909 (11th Cir. 2010).   

36.  Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent behind an 

employment decision without any inference or presumption.  

Denney v. City of Albany, 247 F.3d 1172, 1182 (11th Cir. 2001).  

Courts have held that “‘only the most blatant remarks, whose 

intent could be nothing other than to discriminate . . .’ will 

constitute direct evidence of discrimination.”  Damon v. Fleming 
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Supermarkets of Fla., Inc., 196 F.3d 1354, 1358-59 (11th Cir. 

1999) (citations omitted).   

37.  Here, none of Ms. Darcourt’s behavior described by  

Ms. Schlein or Mr. Velazquez rises to the level of direct 

evidence of discrimination.  In addition, Ms. Schlein asserts in 

her PRO that Working America’s commitment to diversity in its 

policies, while failing to specifically mention Jewish people as 

a protected class, constitutes evidence of discrimination.  The 

existence of an EEO policy, or encouraging diversity in the 

workplace, cannot be said to be discrimination.  See Nagy v. 

Taylor Cty. Sch. Dist., 2017 U.S. Dist. LEXIS 165154, at *21 

(M.D. Ga. Oct. 5, 2017) (“the Court does not find un-

constitutional or discriminatory a hiring procedure that 

requires a committee to ‘reflect the community’ and be ‘composed 

of differing genders, races, [and] ages,’ because this does not 

one-sidedly benefit a particular group.”). 

38.  Alternatively, Ms. Schlein can establish her case 

through circumstantial proof following the framework set forth 

in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04, 93 S. 

Ct. 1817, 36 L. Ed. 2d 668 (1973).  In this case, the framework 

involves a three-step process.  First, Ms. Schlein must establish 

a prima facie case of discrimination based on her religion, race, 

and/or nationality; if Ms. Schlein does so, a presumption of 

discrimination arises against Respondent.  If Ms. Schlein 
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completes step one, Respondent has the burden to present a 

legitimate, non-discriminatory reason for its employment actions; 

if Respondent can put forth such a reason, Ms. Schlein’s 

presumption of discrimination evaporates.  Finally, if Respondent 

can complete the second step, Ms. Schlein has the burden of 

proving the reason established by Respondent was a pretext for 

discrimination.  McDonnell Douglas Corp., 411 U.S. at 802; Scholz 

v. RDV Sports, Inc., 710 So. 2d 618, 624 (Fla. 5th DCA 1998) 

(evaluating race discrimination claim under FCRA). 

39.  Although these burdens of production shift back and 

forth, the ultimate burden of persuasion that Working America 

intentionally discriminated against her remains at all times with 

Ms. Schlein.  See EEOC v. Joe's Stone Crabs, Inc., 296 F.3d 1265, 

1273 (11th Cir. 2002); Byrd v. RT Foods, Inc., 948 So. 2d 921, 

927 (Fla. 4th DCA 2007) (noting under FCRA the ultimate burden of 

proving intentional discrimination remains with the plaintiff at 

all times). 

40.  Petitioner correctly argues that this is not a 

religious accommodation case.  Rather, based on the assertions 

in her Petition for Relief and at the hearing, her claim is that 

Working America failed to hire her because she is Jewish.   

41.  To demonstrate a prima facie case in the failure-to-

hire context, Ms. Schlein must establish:  (1) she is a member 

of a protected class; (2) who applied and was qualified for the 



15 

position; (3) despite her qualifications, she was not selected; 

and (4) either the position was filled by a person outside the 

protected class, or the position remained open and the employer 

continued to seek applicants.  Shannon v. AMTRAK, 2019 U.S. App. 

LEXIS 14775, at *22-23 (11th Cir. May 20, 2019). 

42.  Ms. Schlein established three of the four elements of 

a prima facie case.  Regarding the first prong, Working America 

admits Petitioner belonged to a protected class based on her 

Jewish religion.  (Resp. PRO, ¶ 34).  There also is no dispute 

that Working America declined to hire Ms. Schlein for the 

canvasser position, and thus, the third element is satisfied.  

As to the fourth element, Ms. Schlein established through the 

testimony of Mr. Velazquez that Working America continued to 

seek applicants for the canvasser position after she was 

rejected.   

43.  Ms. Schlein, however, has not established the second 

prong——that she was qualified for the position.  Based on her 

interview, Working America had valid reasons to believe  

Ms. Schlein lacked the tact and self-awareness necessary for 

speaking to the public about immigration issues.  Moreover, it 

had no confidence she could leave a positive impression of the 

candidate’s views, especially on the subject of immigration.  

Therefore, she has failed to carry her burden of establishing a 

prima facie case for a “failure to hire” discrimination claim. 
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44.  Even if she had met her burden of establishing a prima 

facie case of discrimination under the McDonnell Douglas burden-

shifting framework, Working America had a legitimate non-

discriminatory reason to not offer her a position of canvasser:  

a poor interview.  

45.  Interview performance qualifies as a legally 

sufficient, legitimate, nondiscriminatory reason not to hire a 

candidate if the hiring employer articulates a clear and 

reasonably specific factual basis on which it based its opinion.  

See Babb v. Sec’y, Dep’t of Vets. Aff., 743 F. App’x 280, 290, 

n.4 (11th Cir. 2018) (finding decision to not promote plaintiff, 

where she had offered inadequate answers to technical questions 

and made disparaging remarks about coworkers in her interview, 

was not motivated by retaliatory animus where decision was based 

on plaintiff’s interview performance).
4/
  This is particularly 

true where, as in this case, the job involves public interaction 

and the applicant’s demeanor and responses at the interview are 

inappropriate.  See Saweress v. Ivey, 354 F. Supp. 3d 1288, 1299 

(M.D. Fla. 2019) (“Defendant’s proffered reasons for failing to 

hire Plaintiff——poor communication and interpersonal skills 

displayed during his [deputy sheriff] interview——satisfy 

Defendant’s burden of articulating a legitimate, 

nondiscriminatory basis for the decision.”); McCoy v. People 

Care, Inc., 2013 U.S. Dist. LEXIS 134966, at *17-18 (S.D.N.Y. 
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Sep. 20, 2013) (finding applicant was not suitable for 

employment as a home health aide after employer observed her 

disruptive behavior and inability or unwillingness to follow 

directions in application process).  Any reasonable employer 

would have been justifiably concerned about hiring an employee 

who behaved as Ms. Schlein did at her interview, or who made 

statements similar to the type made by Ms. Schlein at the 

hearing regarding minorities and immigrants.   

46.  Given that Working America established it had a 

legitimate, nondiscriminatory reason not to hire Ms. Schlein, 

the burden shifts back to her to demonstrate by competent 

evidence Working America’s reason not to hire her was “a 

pretext.”  McDonnell Douglas, 411 U.S. at 805.  A “pretext” is a 

reason given in justification for conduct that is not the real 

reason.  Id.  Ms. Schlein could do this by offering competent 

evidence that a discriminatory reason more likely motivated 

Working America, or indirectly by showing that the explanation 

is “unworthy of credence.”  Id. at 804-05.  

47.  Here, Ms. Schlein has not offered sufficient evidence 

that would cast doubt on Working America’s proffered 

nondiscriminatory reason for not hiring, nor has she shown that 

this reason was not what actually motivated its conduct.  See 

Taylor v. Roche, 196 Fed. App’x 799, 802 (11th Cir. 2006) 

(finding Air Force’s assertion that plaintiff’s poor attitude 
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during his interview was not a pretext for discrimination); 

Conner v. LaFarge N. Am., Inc., 343 Fed. Appx. 537 (11th Cir. 

2009) (finding decision not to hire was not a pretext for 

discrimination where during the interview candidate indicated he 

was not willing to discipline employees, lacked leadership, 

decision-making skills, and technical aptitude and experience 

required for the position.).   

48.  Rather, much of Ms. Schlein’s testimony and argument 

at the hearing was that she was treated unfairly by Ms. Darcourt, 

and should have been allowed to move ahead in the hiring process 

after she had educated herself on immigration issues.  Even if 

the undersigned accepted Ms. Schlein’s view that Ms. Darcourt 

overreacted to the use of “illegals” in the interview, there was 

no evidence the decision not to hire Ms. Schlein was motivated 

by her religion, race, or nationality.  “[T]he wisdom of the 

decision cannot be second-guessed here.  A plaintiff cannot 

establish pretext merely by showing he or she was better 

qualified than the hired candidate; the plaintiff must show the 

hiring decision was made because of an illegal motive.”  Mells, 

2015 U.S. Dist. LEXIS 103891, at *17 (finding plaintiff who 

arguably had more experience than other candidates, but ranked 

fourth out of five candidates after interview portion of hiring 

process, had not shown decision to not hire her was racially 

motivated). 
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49.  Consequently, Ms. Schlein did not meet her ultimate 

burden of proving by a preponderance of the evidence that Working 

America’s actions were discriminatory based on her religion, 

race, or ethnicity.  

50.  The undersigned finds Working America’s actions did 

not violate the FCRA. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order dismissing Frances B. Schlein’s 

Petition for Relief. 

DONE AND ENTERED this 21st day of June, 2019, in 

Tallahassee, Leon County, Florida. 

S                                   

HETAL DESAI 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 21st day of June, 2019. 
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ENDNOTES 

 
1/
  Although the transmittal letter from the Commission indicated 

a Charge of Discrimination was attached, it was not included.  A 

Technical Assistance Questionnaire for Employment Complaints 

against another entity unrelated to Working America was 

attached, but not considered. 

 
2/
  Ms. Schlein repeatedly asserted at the hearing that “it is 

very obvious” that she is “a Jew” because of her features and 

her name.  The undersigned finds Ms. Schlein is Jewish, not 

because of her appearance or her name, but because her testimony 

that she is Jewish was undisputed. 

 
3/
  Pursuant to section 120.57(1)(c), hearsay is admissible in 

administrative proceedings, but it is not sufficient in itself 

to support a finding of fact.  Rather, it can only be used to 

supplement or explain non-hearsay evidence. 

 
4/
  See also Mells v. Shinseki, 2015 U.S. Dist. LEXIS 103891 

(M.D. Fla. 2015) (finding no discrimination where decision to 

not hire plaintiff was based on her inability to discuss 

responsibilities for the promotion adequately at the interview); 
Conner v. Lafarge N. Am. Inc., 343 F. App’x 537, 538 (11th Cir. 

2009) (accepting employer's nondiscriminatory reason for not 

promoting plaintiff; plaintiff performed poorly in interview for 

management position in areas of leadership, decision-making, and 

safety); Johnson v. City of Mobile, Ala. 321 Fed. App’x 826, 

833, (11th Cir 2009) (finding decision not to hire was not 

discriminatory where applicant was tentative and lacked self-

confidence during the interview). 
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will issue the Final Order in this case. 



TBD | 201925 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 93 of 100 

 

 

 

 

 

201925 TBD.R 005 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Flemings v. US Security Associates 

CITATION: 201925 TBD.R 005 

DATE: 6/18/2019 

STATE: FL  

 

CASE NO: 

2018-04959 (FCHR) 

19-002223 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 19002223DWH-061719-15193319.pdf 

PAGES: 5 

 

RESULT: withdrawn (file in separate court) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

ZONYA A. FLEMINGS,

     Petitioner,

vs.

U.S. SECURITY ASSOCIATES, INC.,

     Respondent.
_______________________________/

Case No. 19-2223

RECOMMENDED ORDER OF DISMISSAL 

This cause came before the undersigned on Respondent U.S. 
Security Associates, Inc.’s (U.S. Security), June 7, 2019, 
Motion to Dismiss Case in Light of Pending Litigation filed by 
Petitioner (Motion).  Petitioner, Zonya A. Flemings, did not 
respond to the Motion within the applicable time frame.  See 
Fla. Admin. Code R. 28-106.204(1).  However, Ms. Flemings, who 
is proceeding pro se in this proceeding, filed a Proposed 
Recommended Order on June 4, 2019.

Ms. Flemings filed an Amended Charge of Discrimination 
against U.S. Security and Miami-Dade County-DPTW, jointly with 
the Equal Employment Opportunity Commission and the Florida 
Commission on Human Relations (FCHR), on September 26, 2017.  
Ms. Flemings filed a second Charge of Discrimination against 
U.S. Security on March 28, 2018.  FCHR issued its Determination:  
No Reasonable Cause, on March 22, 2019, more than 180 days after 
Ms. Flemings filed her second Charge of Discrimination.

On October 24, 2018 (more than 180 days after filing the 
Amended Charge of Discrimination and the second Charge of 
Discrimination), Ms. Flemings filed a Complaint in the Eleventh 
Judicial Circuit, in and for Miami-Dade County, Florida, case 
number 2018-035860-CA-01.  Ms. Flemings’s state court complaint 
alleged two counts against U.S. Security:  sex and race 
discrimination, in violation of the Florida Civil Rights Act 
(FCRA); and retaliation, in violation of the FCRA.
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U.S. Security removed Ms. Flemings’s lawsuit to the United 
States District Court for the Southern District of Florida, case 
number 18-cv-24861, on November 20, 2018.  Since removal, 
Ms. Flemings has prosecuted her lawsuit, and is currently on her 
Third Amended Complaint, filed May 21, 2019.

In the instant proceeding, Ms. Flemings filed a Petition 
for Relief (Petition), pursuant to sections 760.11(4)(b), 
and 760.11(8), Florida Statutes, on April 26, 2019.  
Ms. Flemings’s Petition alleges that U.S. Security engaged in 
the following unlawful employment practices:  discrimination, in 
violation of the FCRA; and retaliation, in violation of the 
FCRA.  

Ms. Flemings’s Third Amended Complaint, currently pending 
in the Southern District of Florida, case number 18-cv-24861, 
makes allegations that are identical to the instant Petition, 
concerning discrimination and retaliation with regard to U.S. 
Security.   

The Motion contains numerous exhibits, which are primarily 
copies of pleadings Ms. Flemings filed in the Eleventh Judicial 
Circuit and the Southern District of Florida.  Because the 
Motion challenges the subject matter of the Division of the 
Division of Administrative Hearings (Division), the undersigned 
may go beyond the four corners of the Petition and consider 
these exhibits.  See Seminole Tribe of Fla. v. McCor, 903 So. 2d 
353, 357 (Fla. 2d DCA 2005).  

The Motion states that because Ms. Flemings has already 
elected to pursue her remedy by filing a civil action in a court 
of competent jurisdiction, the Division lacks jurisdiction to 
proceed with Ms. Flemings’s Petition.  The undersigned notes 
that when FCHR did not issue a decision on Ms. Flemings’s 
Amended Charge of Discrimination and second Charge of 
Discrimination within 180 days, Ms. Flemings elected to file a 
civil action in the Eleventh Judicial Circuit, in and for Miami-
Dade County.  Then, after the 180-day period after filing her 
Amended Charge of Discrimination and second Charge of 
Discrimination had passed, and after Ms. Flemings filed her 
lawsuit in the Eleventh Judicial Circuit, in and for Miami-Dade 
County, FCHR issued its Determination:  No Reasonable Cause; 
Ms. Flemings thereafter filed the instant Petition.
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Section 760.11(8) provides:

(8)  In the event that the commission fails 
to conciliate or determine whether there is 
a reasonable cause on any complaint under 
this section within 180 days of the filing 
of the complaint, an aggrieved person may 
proceed under subsection (4), as if the 
commission determined that there was 
reasonable cause.

Section 760.11(4) provides:

(4)  In the event that the commission 
determines that there is reasonable cause to 
believe that a discriminatory practice has 
occurred in violation of the Florida Civil 
Rights Act of 1992, the aggrieved person may 
either:

(a)  Bring a civil action against the person 
named in the complaint in any court of 
competent jurisdiction; or

(b)  Request an administrative hearing under 
ss. 120.569 and 120.57.

The election by the aggrieved person of 
filing a civil action or requesting an 
administrative hearing under this subsection 
is the exclusive procedure available to the 
aggrieved person pursuant to this act.

Based on the plain, unambiguous language of sections 
760.11(8) and (4), because FCHR failed to determine whether 
there was reasonable cause on Ms. Flemings’s Amended Charge of 
Discrimination and second Charge of Discrimination within 180 
days, Ms. Fleming was entitled to proceed as if FCHR determined 
that there was reasonable cause, based on her Amended Charge of 
Discrimination and second Charge of Discrimination, that a 
discriminatory practice had occurred under chapter 760.  
Ms. Fleming elected to pursue a civil action and as section 
760.11(4) states, an election of filing a civil action or an 
administrative hearing was the exclusive procedure available to 
her.  Having elected to pursue a civil action, Ms. Flemings is 
foreclosed from pursuing an administrative hearing on the same 
matter.



4

Additionally, section 760.11(5), in pertinent part, states:

A civil action brought under this section 
shall be commenced no later than 1 year 
after the date of determination of 
reasonable cause by the commission.  The 
commencement of such action shall divest the 
commission of jurisdiction of the complaint, 
except that the commission may intervene in 
the civil action as a matter of right.

In the instant proceeding, Ms. Flemings, after not 
receiving a determination on her Amended Charge of 
Discrimination and second Charge of Discrimination from FCHR 
within 180 days, elected to bring a civil action in the Eleventh 
Judicial Circuit, in and for Miami-Dade County.  After U.S. 
Security removed the lawsuit to the Southern District of 
Florida, Ms. Flemings has continued to pursue her civil action 
in that forum.  Ms. Flemings’s lawsuit contains identical 
allegations to those raised in her Petition.  By operation of 
section 760.11(5), Ms. Flemings’s lawsuit has divested FCHR and 
the undersigned of jurisdiction in this matter.  

Based on the foregoing, the undersigned concludes that 
Ms. Flemings elected to pursue her remedy, by filing a civil 
action in a court of competent jurisdiction, pursuant to 
sections 760.11(8) and (4)(a), and as a result, the undersigned 
is divested of jurisdiction to consider her Petition, pursuant 
to section 760.11(5).  This disposition shall have no effect on 
Ms. Flemings’s pending lawsuit in the Southern District of 
Florida.

Accordingly, with the undersigned being fully advised in 
the premises, it is, therefore, 

ORDERED that:

1.  The undersigned RECOMMENDS that the Florida Commission 
on Human Relations dismiss Ms. Flemings’s Petition.

2.  The final hearing scheduled for June 25, 2019, is 
canceled.

3.  The file of the Division of Administrative Hearings is 
closed.  Jurisdiction is relinquished to the Florida Commission 
on Human Relations.
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DONE AND ORDERED this 18th day of June, 2019, in 
Tallahassee, Leon County, Florida.

S                                   

ROBERT J. TELFER III
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 18th day of June, 2019.

COPIES FURNISHED:

Tammy S. Barton, Agency Clerk
Florida Commission on Human Relations
Room 110
4075 Esplanade Way
Tallahassee, Florida  32399-7020
(eServed)

Zonya Flemings
Post Office Box 10054
Erie, Pennsylvania  16504
(eServed)

Oni A. Holley Brown, Esquire
U.S. Security Associates, Inc.
Suite 500
200 Mansell Court
Roswell, Georgia  30076

Jose I. Leon, Esquire
Gordon & Rees - Scully Mansukhani
Suite 3900
100 Southeast Second Street
Miami, Florida  33131
(eServed)
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