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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

NYLEAH JACKSON, 

 

     Petitioner, 

 

vs. 

 

CITY OF OCALA, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 19-0439 

 

 

RECOMMENDED ORDER 

 

A formal hearing was conducted in this case on March 21, 

2019, in Ocala, Florida, before Lawrence P. Stevenson, a duly-

designated Administrative Law Judge with the Division of 

Administrative Hearings (“DOAH”). 

APPEARANCES 

For Petitioner:  Nyleah Jackson, pro se 

                      3428 Northeast 17th Avenue   

                      Ocala, Florida  34479 

 

 For Respondent:  Patrick G. Gilligan, Esquire 

                      Gilligan, Gooding, Franjola & 

                        Batsel, P.A. 

                      1531 Southeast 36th Avenue 

                      Ocala, Florida  34471 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent, City of Ocala (“the 

City”), retaliated against Petitioner, Nyleah Jackson 

(“Petitioner” or “Ms. Jackson”), for exercising her right to 
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file a claim of employment discrimination against the City 

pursuant to section 760.10, Florida Statutes (2018).
1/
 

PRELIMINARY STATEMENT 

On October 2, 2017, Petitioner filed an Employment 

Complaint of Discrimination with the Florida Commission on Human 

Relations (“FCHR”).  Petitioner alleged the City discriminated 

against her because of her race by failing to promote her to an 

Administrative Specialist III position, instead hiring a 

Caucasian female with less education, seniority, and applicable 

job experience.   

Upon FCHR notifying Petitioner that it had failed to 

complete its investigation within the statutorily allotted 

180 days, Petitioner notified FCHR that she wished to go forward 

with an administrative hearing at DOAH.  She filed a Petition 

for Relief with FCHR on July 16, 2018.  FCHR referred the matter 

to DOAH, which assigned it DOAH Case No. 18-3639. 

The case was heard by Administrative Law Judge James H. 

Peterson III on September 5, 2018.  In a Recommended Order dated 

December 28, 2018, Judge Peterson found that the evidence did 

not support a finding of illegal discrimination and concluded 

that the FCHR should dismiss the Petition for Relief.  In a 

Final Order dated March 26, 2019, the FCHR adopted Judge 

Peterson’s Recommended Order in toto.  The allegations made by 

Petitioner in DOAH Case No. 18-3639 are not at issue in this 
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proceeding.  That case will be generally referenced in this 

Recommended Order as the “discrimination complaint.” 

On March 23, 2018, Petitioner filed a second Employment 

Complaint of Discrimination with the FCHR, this time alleging 

that the City had illegally retaliated against her for 

complaining internally about the City’s discriminatory actions 

against her and for filing her original Employment Complaint of 

Discrimination.  Again, the FCHR did not complete its 

investigation within 180 days after the filing of the complaint.  

Petitioner elected to file a Petition for Relief in order to 

proceed with an administrative hearing.  The FCHR referred the 

matter to DOAH on January 24, 2019.  The case was assigned to 

the undersigned and scheduled for hearing on March 21, 2019, on 

which date it was convened and completed.  This case will be 

referenced in this Recommended Order as the “retaliation 

complaint,” except where specific reference is necessary to 

distinguish the Employment Complaint of Discrimination from the 

Petition for Relief. 

Petitioner testified on her own behalf and entered 

Petitioner’s Exhibits A through H into evidence.  Respondent 

called Petitioner as a witness in its case and also presented 

the testimony of the following City employees:  Human Resources 

and Risk Management Director Jared Sorensen; Administrative 

Assistant III Erica Wilson; and Fiscal Administrator Judy Wade.  
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Respondent’s composite Exhibits 1 and 2 were entered into 

evidence.   

At the final hearing, the parties agreed to file their 

proposed recommended orders within 30 days of the filing of the 

Transcript at DOAH.  The one-volume Transcript of the hearing 

was filed at DOAH on April 1, 2019.  Both parties timely filed 

their Proposed Recommended Orders on April 29, 2019. 

FINDINGS OF FACT 

1.  The City is an employer as that term is defined in 

section 760.02(7). 

2.  Petitioner, an African American female, was hired by 

the City as an Administrative Specialist II on May 2, 2016.  She 

worked in that job position until her resignation on February 7, 

2018.  Petitioner initially worked in the City’s Electric 

Utility Department and then transferred to the Public Works 

Department.  Her duties were primarily secretarial, clerical, 

and administrative. 

3.  Petitioner testified that when she started in Public 

Works, her direct supervisor was Tom Casey, but that at some 

point Judy Wade appeared to take over at least some of those 

supervisory duties.  In her telling, Petitioner never recognized 

Ms. Wade as her direct supervisor except as to specific tasks 

delegated by Mr. Casey. 



 

5 

4.  Ms. Wade was the Fiscal Administrator for Public Works.  

She testified that Tom Casey and Darren Park are her superiors 

in Public Works.  Ms. Wade credibly testified that she was 

Petitioner’s direct supervisor for the entire time that 

Petitioner worked in Public Works.  Ms. Wade’s supervisory 

duties included monitoring Petitioner’s attendance at work and 

her leave requests. 

5.  Petitioner’s testimony that she was unaware Ms. Wade 

was her direct supervisor for all purposes is not credited. 

6.  On or about August 25, 2017, Petitioner presented a 

formal grievance to the City alleging that she had been 

discriminated against because of her race when she was not hired 

for a vacant Administrative Assistant III position. 

7.  On or about August 31, 2017, Human Resources and Risk 

Management Director Jared Sorensen spoke with Petitioner and 

asked her to clarify whether she was pursuing a formal grievance 

under the City’s Collective Bargaining Agreement (“CBA”) with 

the International Brotherhood of Electrical Workers or under the 

City’s Employee Handbook.  Petitioner responded that she wished 

to file her grievance under the CBA. 

8.  On September 13, 2017, Petitioner sent an email to 

Mr. Sorensen, with copies to Mr. Casey and Mr. Park.  The email 

stated as follows, in relevant part: 
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Both the City of Ocala Employee Handbook and 

Collective Bargaining Agreement allows [sic] 

a response in writing within 10 business 

days of receipt of the grievance.  I spoke 

with Tom Casey and Darren Park as well as 

sent my grievance, via interoffice to Human 

Resources, on August 25, 2017.  From my 

meeting, I gathered that classification 

matters, discriminatory/biased hiring 

decisions and equal pay issues is [sic] in 

the Human Resource jurisdiction.  I received 

a call last week from Jared stating that the 

target response date was September 8th, 2017 

but I would have a definitive response by 

September 11th, 2017.  I plan to hold my 

employer/HR accountable and liable to this 

deadline as promised.  It is now 

September 13th with no response. 

 

9.  The email concluded with a demand for a response 

regarding Petitioner’s remedies no later than September 14, 

2017. 

10.  The record evidence indicates that the City’s response 

was delayed for two reasons.  First, Petitioner had indicated 

that she wished to pursue her grievance through the CBA, and 

Mr. Sorensen’s conversations with Petitioner’s union 

representative led him to believe that Petitioner’s grievance 

was going to be refiled to clearly establish a starting date for 

the CBA process.  Second, Hurricane Irma had just passed through 

the state, causing significant damage in Marion County and 

delaying the City’s ability to respond to non-emergency matters 

such as Petitioner’s grievance. 



 

7 

11.  Of greater significance to this retaliation case, 

Petitioner’s direct supervisor, Ms. Wade, was not copied on any 

of the correspondence regarding Petitioner’s discrimination 

claim or her grievance.  The only way Ms. Wade would have known 

of these matters was through word-of-mouth in the office.   

12.  Ms. Wade credibly testified that she was unaware of 

any of these matters at the time they were occurring.  

Petitioner believed that Ms. Wade knew of her complaints, but 

provided no direct evidence of Ms. Wade’s knowledge. 

13.  One week after her email to Mr. Sorensen, on 

September 20, 2017, Petitioner interviewed for an open position 

in the City’s Fleet Department.  The Fleet Department is 

separate from Public Works and is located in a different 

building. 

14.  Ms. Wade testified that Petitioner did not inform her 

that she would be absent from the Public Works office or that 

she would be interviewing for a position in the Fleet 

Department.  Ms. Wade stated that she checked Petitioner’s 

office and saw that she was not present.  Ms. Wade asked a co-

worker about Petitioner’s location and was informed that 

Petitioner was out at a job interview.   

15.  Petitioner testified that she told Ms. Wade that she 

would be out of the office.  She did not tell Ms. Wade why she 

was going out.  Petitioner testified that she believed Ms. Wade 
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was not her supervisor and had no reason to know that she was 

going out on a job interview.  Petitioner stated that she told 

Mr. Casey why she would be out of the office.   

16.  Petitioner did not call Mr. Casey as a witness to 

corroborate her version of events.  As indicated above, the 

undersigned does not credit Petitioner’s assertion that she did 

not believe Ms. Wade was her direct supervisor. 

17.  When Petitioner returned to the office, Ms. Wade 

informed her that she was required to use paid time off (“PTO”) 

for personal business such as job interviews.  Ms. Wade sent a 

request through “Kronos,” the City’s payroll software system, to 

dock Petitioner for 30 minutes of PTO for the time she was not 

in the office. 

18.  Within a few days of making the Kronos request, 

Ms. Wade discussed the matter with Mr. Sorensen, who told her 

that City policy provided that employees could interview for 

other open positions within the City without using any PTO.  The 

time used for such internal interviews was to be treated as 

regular work time.  Evidence produced at the hearing indicated 

that Petitioner had gone out on such internal interviews 

previously and not been charged with PTO.   

19.  Ms. Wade, having learned that she was mistaken 

regarding City policy, took steps to restore Petitioner’s PTO.  

On September 26, 2017, Ms. Wade submitted a payroll correction 



 

9 

to adjust Petitioner’s pay to her full regular hourly rate.  On 

October 3, 2017, Ms. Wade informed Petitioner of her mistake and 

that she had reversed the docking of Petitioner’s PTO. 

20.  Petitioner contended that Ms. Wade’s docking of her 

pay was in retaliation for her complaint of discrimination and 

filing of a grievance.  Petitioner stated that Ms. Wade’s 

reversal of the PTO decision was due solely to the fact that 

Petitioner contacted her union representative about the matter.  

Petitioner conceded that the only evidence connecting her 

discrimination complaint to Ms. Wade’s action on September 20, 

2017, was their proximity in time.  Ms. Wade credibly testified 

that she did not know about Petitioner’s discrimination 

complaint on September 20, 2017, and that no one working for the 

City ever instructed her to take any adverse action against 

Petitioner.   

21.  On October 2, 2017, the FCHR received Petitioner’s 

initial Employment Complaint of Discrimination.  The FCHR sent a 

Notice of Filing of Complaint of Discrimination to the City.  

The Notice was dated October 3, 2017, but was not received by 

the City until October 6, 2017.  Ms. Wade testified that she was 

unaware of any potential claim of discrimination by Petitioner 

prior to October 6, 2017. 

22.  Petitioner claimed that Ms. Wade was aware of 

Petitioner’s intention to file the discrimination complaint when 
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Ms. Wade originally docked Petitioner’s PTO in September 2017.  

To support this claim, Petitioner first testified that one of 

the emails she sent regarding her potential discrimination 

complaint was copied to Ms. Wade.  When the actual emails were 

produced by the City and showed that Ms. Wade was not copied on 

any of them, Petitioner testified that she had told Ms. Wade of 

her discrimination complaint at a meeting that included Ms. Wade 

and Mr. Park. 

23.  Ms. Wade credibly testified that she had no memory of 

discussing the discrimination complaint with Petitioner at a 

meeting.  Petitioner did not produce Mr. Park as a witness to 

corroborate her testimony regarding a meeting.  Ms. Wade’s 

testimony is credited on this point.  Petitioner failed to 

demonstrate that Ms. Wade’s actions on September 20, 2017, were 

in retaliation for Petitioner’s discrimination complaint. 

24.  On November 20, 2017, the City hired Erica Wilson as 

the new Administrative Specialist III to work in Public Works.  

She assumed the duties of the previous Administrative 

Specialist III, Melinda Day, who had retired.  

25.  Petitioner and Ms. Day had worked cooperatively in 

preparing payroll reports for Public Works.  Petitioner would 

summarize the payroll cards for the stormwater division, and 

Ms. Day would summarize the payroll cards for the streets and 

traffic divisions.  Once the summaries were completed, either 
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Petitioner or Ms. Day would transmit them by email to the 

Payroll Department.  Petitioner and Ms. Day alternated the task 

of sending the email to Payroll, with each employee transmitting 

the information every other week. 

26.  After Ms. Day retired, Public Works was shorthanded 

for a time.  During this period, Petitioner began summarizing 

all of the payroll cards for the stormwater, streets, and 

traffic divisions, and transmitting all of that information to 

Payroll on a weekly basis.  After Ms. Wilson was hired at Public 

Works, Petitioner continued to perform her new duties while 

Ms. Wilson came up to speed on her new job. 

27.  In January 2018, Ms. Wade convened a meeting with 

Petitioner and Ms. Wilson to discuss the transition for 

Ms. Wilson to take over the payroll duties formerly performed by 

Ms. Day.  At the conclusion of the meeting, Ms. Wade announced 

that Ms. Wilson would be in charge of sending all the emails to 

Payroll and Petitioner would continue summarizing all of the pay 

cards for all three divisions of Public Works.
2/
  In other words, 

the work would be divided more or less as it was before Ms. Day 

retired.  

28.  At the meeting with Ms. Wade and Ms. Wilson, 

Petitioner voiced no dispute or concerns with the division of 

duties ordered by Ms. Wade.  Neither Ms. Wade nor Ms. Wilson 

recalled Petitioner’s being upset by or objecting to the plan 
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outlined by Ms. Wade.  Petitioner herself conceded that she said 

nothing to indicate her disagreement with the re-assignment. 

29.  Petitioner contends that Ms. Wade’s decision to take 

some of Ms. Day’s former duties from her and assign them to 

Ms. Day’s successor was a retaliatory reduction of her job 

duties.  Again, Petitioner’s only evidentiary support for her 

contention is that the alleged retaliatory action occurred after 

she made her discrimination complaint with the FCHR.   

30.  Ms. Wilson testified that she considered the entire 

matter of payroll duties to be a minor part of her job.  

Ms. Wade testified that her only intention in redistributing 

duties was to restore the status quo ante from before Ms. Day 

retired. 

31.  Also in January 2018, another event caused Petitioner 

to believe that Ms. Wade was retaliating against her.  

Petitioner alleged that Ms. Wade further reduced her job duties 

by forbidding her to contact vendors used by the City or to 

contact City employee John Long, who was the City’s Vendor 

Relations Manager.  The specific issue concerned Petitioner’s 

contacts with UniFirst, the vendor who laundered uniforms for 

every department of the City. 

32.  Petitioner’s routine job duties included taking 

delivery of uniforms for Public Works employees from UniFirst 

drivers.  She discussed with those drivers any issues regarding 



 

13 

the number of uniforms delivered, the condition of the uniforms, 

and the amount of the invoice.  Petitioner had no responsibility 

for dealing with UniFirst’s management on behalf of the City as 

a whole. 

33.  In April 2017, Petitioner inserted herself into a 

quality of service dispute with UniFirst.  Uniform shirts were 

coming back from UniFirst in a soiled and threadbare condition.  

At first, Petitioner followed protocol and addressed her 

complaints to Mr. Long, who conveyed them to Jeff Peterson, 

UniFirst’s district service manager.  However, after some back-

and-forth between Mr. Long and Mr. Peterson, Petitioner elected 

to send an email of her own to Mr. Peterson.  Ms. Wade 

considered this action unprofessional and counseled Petitioner 

about it.  Ms. Wade did not believe further discipline was 

necessary because the situation was unlikely to recur. 

34.  However, in January 2018, a similar quality control 

issue arose with UniFirst.  Mr. Long and Petitioner exchanged 

emails that indicated Mr. Long believed Petitioner was the 

City’s point person regarding UniFirst, based on her handling of 

the previous issue in 2017.  However, Ms. Wade directed 

Petitioner not to contact UniFirst management directly because 

the City employed Mr. Long to handle citywide vendor relations.   

35.  Petitioner alleged that Ms. Wade had instructed her to 

have no contact with anyone from UniFirst, and that this 
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instruction amounted to a retaliatory reduction of her assigned 

duties.  At the hearing, Ms. Wade made it clear that her order 

was meant only to stop Petitioner from contacting UniFirst’s 

management, an action that was never in Petitioner’s scope of 

duties.  Petitioner was still expected to deal with the UniFirst 

driver who delivered uniforms to Public Works.  Her job duties 

were unchanged. 

36.  Petitioner alleged that Ms. Wade retaliated against 

her by denying her leave to which she was entitled.  On 

February 5, 2018, Petitioner requested that she be allowed to 

use 2.5 hours of accrued “safety time”
3/
 that afternoon, and her 

“floating holiday”
4/
 on the following day, February 6, 2018.  

Ms. Wade denied the request.  Petitioner nonetheless left work 

early on February 5, 2018, and did not come into work on the 

following day, missing 10.5 hours of work in total.  The City 

applied Petitioner’s accrued PTO time, 6.2 hours, to the time 

she missed work.  For the remaining 4.3 hours, Petitioner was 

charged for leave without pay. 

37.  Ms. Wade testified that she denied the leave request 

because the Public Works Department has a written policy stating 

that if an employee is requesting fewer than five days off, the 

request should be made no less than 48 hours prior to the 

employee’s absence.
5/
  Ms. Wade stated that the policy’s purpose 

was to ensure that enough employees were present to perform 
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needed work.  Supervisors have discretion to deviate from the 

policy, but only where the employee shows good cause for the 

failure to provide sufficient notice.  In this case, Petitioner 

provided Ms. Wade with no reason for her request.  

38.  Petitioner testified that she was never made aware of 

the policy, and suggested that the City invented the policy 

after the fact as a response to her claim of discrimination.  

Petitioner presented documents showing that she had previously 

been allowed to take time off with less than 48 hours’ notice. 

39.  Ms. Wade reviewed Petitioner’s documents at the 

hearing.  She did not recall the specific details of any 

particular leave request, but testified as to her general 

practice in granting leave with less than 48 hours’ notice.  

Ms. Wade stated that in some cases, Petitioner had likely made 

an oral request more than 48 hours prior to the leave, but did 

not submit the written request into the Kronos system until 

later.  In such cases, Petitioner’s leave request would have 

been granted.   

40.  In other cases, Petitioner had likely presented 

Ms. Wade with extenuating circumstances justifying the short 

notice.  Ms. Wade demonstrated her department’s even-handed 

application of the policy by producing contemporaneous records 

showing that other Public Works employees had been denied the 

use of safety hours and floating holidays when they failed to 



 

16 

give 48 hours notice to their supervisors.  Petitioner failed to 

establish that Ms. Wade’s denial of her leave request was 

retaliatory. 

41.  Petitioner offered evidence on two issues that were 

beyond the scope of her Employment Complaint of Discrimination 

regarding retaliation.  First, she claimed that the City 

retaliated against her by denying her the ability to use “flex 

time” to work an extra hour on February 1, 2018, so that she 

could leave an hour early on February 2, 2018.  Petitioner 

claimed that this denial was in derogation of the City’s policy 

and prior practice.  Second, Petitioner claimed that the City 

retaliated against her by denying her request to attend a 

training class. 

42.  The City objected to Petitioner’s presentation of this 

evidence because these matters were not covered in Petitioner’s 

second Employment Complaint of Discrimination regarding 

retaliation.  Petitioner conceded that these matters were not 

mentioned in her retaliation complaint, but maintained that she 

had submitted materials on these issues to, and discussed them 

with, the FCHR.  She also raised the issues in her subsequent 

Petition for Relief. 

43.  The undersigned allowed Petitioner to present her 

evidence because of the ambiguity of the procedural situation.  

It appears that during its investigative phase, the FCHR 
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accepted evidence from Petitioner as to issues outside the four 

corners of Petitioner’s retaliation complaint.  However, the 

FCHR ultimately issued no finding as to probable cause.  Thus, 

it is unclear which issues the FCHR formally considered.  While 

finding persuasive the City’s argument that Petitioner should be 

held to the issues raised in her Employment Complaint of 

Discrimination, the undersigned decided that if he were to err, 

it would be on the side of allowing Petitioner to present all of 

her evidence at the hearing. 

44.  As to the first issue outside the Employment Complaint 

of Discrimination, Petitioner testified that, on February 1, 

2018, she requested that she be allowed to work an extra hour 

and then use the “flex time” to take an hour off work the next 

day.  Petitioner presented an email chain between Ms. Wade and 

her regarding this request.  Ms. Wade ultimately denied the 

request on the ground that the City does not allow employees to 

“flex ahead,” i.e., work extra time now in anticipation of 

taking time off later.  Ms. Wade told Petitioner that she would 

be allowed to flex an hour on February 1, 2018, and then work 

through her lunch hour on February 2, 2018.  

45.  Petitioner testified that the City had always allowed 

her and other employees to flex ahead, and that the denial in 

this instance could only be explained as retaliation by Ms. Wade 

for her discrimination complaint.  Petitioner did not offer 
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evidence of the City’s written policy on flex time or evidence 

that the City even had such a policy.  She offered exhibits 

purporting to demonstrate that she and other employees had been 

allowed to work extra time on one day to take time off on a 

later date.  However, the coding on these documents was not 

clear and Petitioner did not adequately explain them.   

46.  The City declined to offer evidence on this issue 

because of its contention that it was outside the scope of 

Petitioner’s Employment Complaint of Discrimination.  Petitioner 

failed to establish that Ms. Wade’s stated view of the City’s 

flex time policy was incorrect or that Ms. Wade deviated from 

past policy and practice by declining to allow Petitioner to 

flex ahead on February 1, 2018. 

47.  As to the second issue outside the Employment 

Complaint of Discrimination, Petitioner testified that on 

October 12, 2017, she submitted a request to Ms. Wade to take 

two training courses being offered by the City:  “Attitude Means 

Everything” and “Communicating with Diplomacy and Tact.”  

Ms. Wade gave Petitioner permission to take the first class but 

denied her permission to take the second.   

48.  Ms. Wade testified that the “Communicating with 

Diplomacy and Tact” course was designated as a “leadership” 

course, meaning that only supervisors are generally approved to 
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take it.  Petitioner’s position with the City was not 

supervisory. 

49.  Petitioner showed Ms. Wade a document that Petitioner 

stated was a list of employees who had attended the 

“Communicating with Diplomacy and Tact” course.  Petitioner 

asked Ms. Wade whether all of the listed people were 

supervisors.  Ms. Wade testified that she could not answer the 

question because she did not know the people on the list, none 

of whom were employed by Public Works.  Petitioner herself did 

not identify the employees on the list.  In the absence of any 

evidence to demonstrate that Ms. Wade did anything more than 

follow City policy on training course participation, it cannot 

be found that Ms. Wade retaliated against Petitioner by denying 

her request to take the “Communicating with Diplomacy and Tact” 

course. 

50.  On February 7, 2018, Petitioner voluntarily resigned 

her employment with the City.  Petitioner alleged that her 

resignation was a “constructive discharge” due to the City’s 

denial of paid leave time for February 6, 2018, as well as the 

other allegedly adverse retaliatory actions taken by the City 

since the filing of her discrimination complaint.  

51.  Petitioner offered no credible evidence that the City 

retaliated against her for engaging in protected activity.  The 

only employee specifically cited by Petitioner as allegedly 



 

20 

retaliating against her was her direct supervisor, Ms. Wade.  

The evidence established that Ms. Wade became aware of 

Petitioner’s discrimination complaint no earlier than October 6, 

2017, after she allegedly retaliated against Petitioner by 

requiring her to use PTO for an internal job interview.  

Additionally, Ms. Wade rectified the situation as soon as 

Mr. Sorensen corrected her understanding of City policy. 

52.  None of the later allegations of retaliation were 

credible.  In January 2018, Ms. Wade gave Petitioner some minor 

Administrative Assistant III duties at a time when Public Works 

was shorthanded, then gave those duties back to the 

Administrative Assistant III position after the new person was 

hired and learned the job.  There was no reason for Petitioner 

to take offense at this routine reshuffling of minor job duties.   

53.  Also in January 2018, Ms. Wade directed Petitioner not 

to contact UniFirst’s management regarding citywide vendor 

performance issues.  Such contacts were not part of Petitioner’s 

job duties and Ms. Wade had already counseled Petitioner against 

taking it upon herself to send emails to UniFirst’s management.  

Petitioner’s actual job duties in relation to UniFirst’s 

delivery of uniforms to the Public Works Department never 

changed. 

54.  Ms. Wade’s denial of Petitioner’s February 5, 2018, 

leave request was in keeping with the express policy of the 
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Public Works Department that leave requests be made at least 

48 hours prior to the employee’s absence from work.  The 

evidence established that this was not a rigid policy, but 

Petitioner failed to show that she presented Ms. Wade with the 

kind of extenuating circumstances that historically have been 

the basis for granting leave requests less than 48 hours before 

the employee’s proposed absence.  There was nothing retaliatory 

about Ms. Wade’s following the stated policy of Public Works. 

55.  Petitioner was allowed to raise two issues that were 

not included in her Employment Complaint of Discrimination 

regarding retaliation.  As to these issues, Petitioner failed to 

offer proof sufficient to establish that either Ms. Wade’s 

denial of her request for flex time or Ms. Wade’s denial of 

Petitioner’s request to attend a “leadership” training course 

was an incident of retaliation. 

56.  Petitioner failed to prove any incidents of 

retaliation.  Because she voluntarily resigned her position with 

the City, Petitioner did not establish that the City took an 

adverse employment action against her in any form. 

CONCLUSIONS OF LAW 

57.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 
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58.  The Florida Civil Rights Act of 1992 (the "Florida 

Civil Rights Act" or the "Act"), chapter 760, prohibits employer 

retaliation for engaging in protected activity.   

59.  Section 760.10 states the following, in relevant part: 

(7)  It is an unlawful employment practice 

for an employer, an employment agency, a 

joint labor-management committee, or a labor 

organization to discriminate against any 

person because that person has opposed any 

practice which is an unlawful employment 

practice under this section, or because that 

person has made a charge, testified, 

assisted, or participated in any manner in 

an investigation, proceeding, or hearing 

under this section. 

  

60.  The City is an "employer" as defined in section 

760.02(7), which provides the following: 

(7)  "Employer" means any person employing 

15 or more employees for each working day in 

each of 20 or more calendar weeks in the 

current or preceding calendar year, and any 

agent of such a person. 

 

61.  Florida courts have determined that federal case law 

applies to claims arising under the Florida Civil Rights Act, 

and as such, the United States Supreme Court's model for 

employment discrimination cases set forth in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 

(1973), applies to claims arising under section 760.10, absent 

direct evidence of discrimination or retaliation.
6/
  See Harper 

v. Blockbuster Entm’t Corp., 139 F.3d 1385, 1387 (11th Cir. 

1998); Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d 1353, 
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1361 (S.D. Fla. 2002); Fla. State Univ. v. Sondel, 685 So. 2d 

923, 925 n.1 (Fla. 1st DCA 1996); Fla. Dep’t of Cmty. Aff. v. 

Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991).  

62. Under the McDonnell analysis, in employment retaliation 

cases, Petitioner has the burden of establishing by a 

preponderance of evidence a prima facie case of unlawful 

retaliation.  See, e.g., Burlington Northern & Santa Fe Ry. v. 

White, 548 U.S. 53 (2006).  If the prima facie case is 

established, the burden shifts to the employer to rebut this 

preliminary showing by producing evidence that the adverse 

action was taken for some legitimate, non-retaliatory reason.  

If the employer rebuts the prima facie case, the burden shifts 

back to Petitioner to show by a preponderance of evidence that 

the employer's offered reasons for its adverse employment 

decision were pretextual.  See Texas Dep’t of Cmty. Aff. v. 

Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 

63.  In order to prove a prima facie case of unlawful 

employment retaliation under chapter 760, Petitioner must 

establish that:  (1) she engaged in protected activity; (2) she 

suffered an adverse employment action; and (3) there was a 

causal relationship between (1) and (2).  See Pennington v. City 

of Huntsville, 261 F.3d 1262, 1266 (11th Cir. 2001).
7/
  To 

establish this causal relationship, Petitioner must prove “that 

the unlawful retaliation would not have occurred in the absence 
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of the alleged wrongful action or actions of the employer.”  

Univ. of Tex. Med. Ctr. v. Nassar, 133 S. Ct. 2517, 2533 (2013).  

This standard has also been called “but-for causation.”  See, 

e.g., Frazier-White v. Gee, 818 F.3d 1249, 1258 (11th Cir. 

2016). 

64.  Petitioner established that she engaged in protected 

activity by participating in prior employment discrimination 

litigation. 

65.  Petitioner failed to establish that any of the actions 

of which she complained was an adverse employment action. 

66.  Having failed to establish that any retaliation or 

adverse employment action of any kind occurred, Petitioner has 

clearly failed to establish the “but-for causation” element of a 

prima facie case of unlawful employment retaliation under 

chapter 760. 

67.  Even if Petitioner had met her burden and established 

a prima facie case of retaliation, she failed to show that the 

City’s legitimate business reasons for their various decisions 

were false and a pretext for retaliation.  To establish pretext, 

Petitioner must “cast sufficient doubt” on the City’s proffered 

nondiscriminatory reasons “to permit a reasonable factfinder to 

conclude that the [employer’s] proffered legitimate reasons were 

not what actually motivated its conduct.”  Murphree v. Comm’r, 

644 Fed. Appx. 962, 968 (11th Cir. 2016), quoting Combs v. 
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Plantation Patterns, 106 F.3d 1519, 1538 (11th Cir. 1997).  If 

the proffered reason is one that might motivate a reasonable 

employer, “an employee must meet that reason head on and rebut 

it, and the employee cannot succeed by simply quarreling with 

the wisdom of that reason.”  Chapman v. AI Transp., 229 F.3d 

1012, 1030 (11th Cir. 2000) (en banc).  Pretext must be 

established with “concrete evidence in the form of specific 

facts” showing that the proffered reason was pretext; “mere 

conclusory allegations and assertions” are insufficient.  Bryant 

v. Jones, 575 F.3d 1281, 1308 (11th Cir. 2009), quoting Earley 

v. Champion Int’l Corp., 907 F.2d 1077, 1081 (11th Cir. 1990). 

68.  Petitioner failed to provide evidence, aside from her 

own suspicions, that the City’s proffered reasons for the 

supervisory actions taken by Ms. Wade were pretextual or used as 

a means of surreptitious retaliation against Petitioner.  

Petitioner’s preoccupation with her discrimination complaint 

appears to have led her to misconstrue routine and customary 

interactions with other City staff and supervisors as 

retaliation.  There was no evidence that any of Ms. Wade’s 

supervisory decisions had anything to do with Petitioner’s 

discrimination complaint.  None of the actions of which 

Petitioner complains was severe enough to constitute 

“constructive discharge” by the City. 
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69.  In summary, Petitioner failed to establish that the 

City took an adverse employment action against her or that any 

employment action taken by the City was in retaliation for 

Petitioner’s having engaged in protected activities.     

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that the City of Ocala did not 

commit any unlawful employment practices and dismissing the 

Petition for Relief filed in this case. 

DONE AND ENTERED this 28th day of May, 2019, in 

Tallahassee, Leon County, Florida. 

S                                   

LAWRENCE P. STEVENSON 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 28th day of May, 2019. 
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ENDNOTES 

 
1/
  Citations shall be to Florida Statutes (2018) unless 

otherwise specified.  Section 760.10 has been unchanged since 

1992, save for a 2015 amendment adding pregnancy to the list of 

classifications protected from discriminatory employment 

practices.  Ch. 2015-68, § 6, Laws of Fla. 

 
2/
  This finding is based on Ms. Wilson’s recollection of events.  

Petitioner testified that Ms. Wade essentially directed 

Ms. Wilson to perform the duties that Ms. Day had previously 

performed.  The slight difference in the division of duties 

recalled by Petitioner and Ms. Wilson is of no significance to 

the ultimate finding that no retaliation occurred. 

 
3/
  “Safety hours” are awarded by the City to employees of 

particular departments that have achieved a certain number of 

days without a loss of time due to accident. 

 
4/
  The “floating holiday” is simply an extra day off awarded 

annually to each City employee. 

 
5/
  For five days or more of leave, the employee should make the 

request at least five days prior to the planned absence. 

 
6/
  “Direct evidence is ‘evidence, which if believed, proves 

existence of fact in issue without inference or presumption.’"  

Rollins v. TechSouth, Inc., 833 F.2d 1525, 1528 n.6 (11th Cir. 

1987) (quoting Black’s Law Dictionary 413 (5th ed. 1979)).  

“Only the most blatant remarks, whose intent could be nothing 

other than to discriminate on the basis of a protected 

classification, constitute direct evidence.”  Kilpatrick v. 

Tyson Foods, Inc., 268 Fed. Appx. 860, 862 (11th Cir. 

2008)(citation omitted).  Direct testimony that a defendant 

acted with a retaliatory motive, if credited by the finder of 

fact, would change the legal standard “dramatically” from the 

McDonnell test.  Bell v. Birmingham Linen Serv., 715 F.2d 1552, 

1557 (11th Cir. 1983).  Petitioner offered no evidence that 

would satisfy the stringent standard of direct evidence of 

retaliation. 

 
7/
  Florida courts have articulated an identical standard: 

 

To establish a prima facie case of 

retaliation under section 760.10(7), a 

plaintiff must demonstrate:  (1) that he or 

she engaged in statutorily protected 
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activity; (2) that he or she suffered 

adverse employment action and (3) that the 

adverse employment action was causally 

related to the protected activity.  See 

Harper v. Blockbuster Entm’t Corp., 139 F.3d 

1385, 1388 (11th Cir.), cert. denied 525 

U.S. 1000, 119 S.Ct. 509, 142 L.Ed.2d 422 

(1998).  Once the plaintiff makes a prima 

facie showing, the burden shifts and the 

defendant must articulate a legitimate, 

nondiscriminatory reason for the adverse 

employment action.  Wells v. Colorado Dep't 

of Transp., 325 F.3d 1205, 1212 (10th Cir. 

2003).  The plaintiff must then respond by 

demonstrating that defendant's asserted 

reasons for the adverse action are 

pretextual.  Id. 

 

Blizzard v. Appliance Direct, Inc., 16 So. 3d 922, 926 (Fla. 5th 

DCA 2009). 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

VADIM TROSHKIN, 

 

     Petitioner, 

 

vs. 

 

ARMOR CORRECTIONAL HEALTH 

SERVICES, INC., 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 18-6315 

 

 

RECOMMENDED ORDER 

 

A formal hearing was conducted in this case on April 25, 

2019, via video teleconference from locations in Tallahassee and 

Jacksonville, Florida, before Lawrence P. Stevenson, a duly-

designated Administrative Law Judge with the Division of 

Administrative Hearings. 

APPEARANCES 

For Petitioner:  Vadim Troshkin, pro se 

                      400 East Bay Street, Apartment 1204 

                      Jacksonville, Florida  32202 

 

For Respondent:  Patricia M. Rego Chapman, Esquire 

                      Dean, Ringers, Morgan & Lawton, P.A. 

                      201 East Pine Street, Suite 1200 

  Orlando, Florida  32801 

STATEMENT OF THE ISSUE 

The issue is whether Respondent, Armor Correctional Health 

Service, Inc. (“Armor”), discriminated against Petitioner, Vadim 

Troshkin (“Petitioner” or “Mr. Troshkin”), based upon his age, 
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national origin, race, or sex, in violation of section 760.10, 

Florida Statutes (2015).
1/
   

PRELIMINARY STATEMENT 

On or about May 22, 2018, Petitioner filed with the Florida 

Commission on Human Relations ("FCHR") an Employment Charge of 

Discrimination against Armor.  Petitioner alleged that he had 

been discriminated against pursuant to chapter 760, Title VII of 

the Federal Civil Rights Act, and/or the Federal Age 

Discrimination Act, based upon race, sex, and/or age,
2/
 as 

follows: 

I am a Caucasian male over the age of 40.  I 

was discriminated against for these reasons.  

I applied for an ARNP position with this 

company on March 22, 2018.  Ms. Selena 

McClain expressed on several occasions that 

White people are evil, especially the ones 

from Europe.  I had my background security 

and fingerprints done on March 22, 2018.  I 

found out that the results came back on 

March 23, 2018.  Ms. McClain did not tell me 

my results [came] back.  On April 10, 2018, 

Ms. McClain sent me an email stating that I 

would not be hired because I had a history 

of violations/infractions.  I never had any 

felonies or misdemeanors.  Infractions 

cannot be a reason to deny me employment. 

 

The FCHR investigated Petitioner's Charge.  In a letter 

dated November 16, 2018, the FCHR issued its determination that 

there was no reasonable cause to believe that an unlawful 

practice had occurred.  The letter stated as follows, in 

relevant part: 
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Complainant applied for a position as a 

nurse practitioner at Respondent's 

healthcare service.  Complainant stated that 

he interviewed for this position, but he was 

not hired.  When he asked why he was not 

hired, Respondent's administrative assistant 

told Complainant that Respondent could not 

hire him because he did not pass the 

background screening.  Complainant admitted 

that he had an infraction on his record.  

Respondent explained that it provides 

healthcare services to correctional 

institutions and correctional institutions 

require their employees and contractors to 

pass a background screening.  This is 

because passing a background screening is a 

prerequisite for obtaining clearance to 

enter the premises of a correctional 

institution.  Thus, not being able to enter 

Respondent's clients' correctional 

facilities rendered Complainant unqualified 

to work for Respondent.  Complainant alleged 

that Respondent failed to hire him based on 

his race, sex, and age.  Complainant fails 

to prove a prima facie case because the 

evidence does not show that Complainant was 

qualified for the nurse practitioner 

position.  

 

On November 29, 2018, Petitioner timely filed a Petition 

for Relief with the FCHR.  On November 30, 2018, the FCHR 

referred the case to DOAH.  The case was initially assigned to 

Administrative Law Judge Suzanne Van Wyk and scheduled for 

hearing on April 25, 2019.  Due to a scheduling conflict, the 

case was re-assigned to Administrative Law Judge Lawrence P. 

Stevenson, who conducted the hearing on the scheduled date. 

At the hearing, Petitioner testified on his own behalf.  

He offered no exhibits into evidence.  Armor presented the 
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testimony of its former Regional Manager Vicki Hailey, and its 

former Administrative Assistant Selena McClain.  Respondent's 

Exhibits 3 through 6 were entered into evidence. 

No transcript of the hearing was ordered by either party.  

Respondent timely submitted a Proposed Recommended Order on 

May 6, 2019.  Petitioner filed no post-hearing written 

submission.  

FINDINGS OF FACT 

1.  Armor is an employer as that term is defined in section 

760.02(7).  Armor provides healthcare services in correctional 

facilities.  Armor has a contract with the Jacksonville 

Sheriff’s Office (“JSO”) to provide healthcare services in 

correctional facilities in Duval County. 

2.  Petitioner is a Caucasian male over the age of 40.  His 

country of origin is Ukraine. 

3.  Sometime in February 2018, Mr. Troshkin applied for an 

Advanced Registered Nurse Practitioner (“ARNP”) position with 

Armor at the detention facility adjacent to the JSO headquarters 

on Bay Street in downtown Jacksonville.  There is no dispute 

that Mr. Troshkin is a licensed ARNP in the State of Florida. 

4.  At the time Mr. Troshkin applied for the job, Vicky 

Hailey was Armor’s regional manager overseeing the Jacksonville 

detention facility.  Ms. Hailey’s duties included interviewing 

and hiring applicants to work in the facility. 
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5.  On March 21, 2018, Ms. Hailey conducted an in-person 

interview with Mr. Troshkin at a job fair in Jacksonville.  

Ms. Hailey was impressed by Mr. Troshkin and made him a job 

offer on the spot.  Mr. Troshkin was given a “provisional offer” 

to work for a salary of $87,000 per year.  The offer was 

conditioned on Mr. Troshkin’s passing a JSO background 

screening.  JSO mandates this security clearance for any Armor 

employee working at the Jacksonville detention facility.   

6.  Mr. Troshkin accepted the provisional offer.  

Mr. Troshkin testified that he was especially eager to obtain 

this position because he lived in a condominium directly across 

the street from the JSO headquarters and the detention facility.  

He believed that his proximity to the workplace would be an 

advantage to him and to his employer. 

7.  When Ms. Hailey made the provisional offer to 

Mr. Troshkin on March 21, 2018, she instructed him to contact 

Selena McClain, an administrative assistant at the Jacksonville 

detention facility, to schedule a time to be fingerprinted for 

the background screening. 

8.  Ms. McClain met Mr. Troshkin at the Jacksonville 

detention facility on March 22, 2018, and escorted him to the 

JSO headquarters for fingerprinting.   

9.  Ms. McClain’s job duties included coordinating the 

fingerprinting of applicants and corresponding with the JSO as 
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to the status of the background screenings.  Ms. McClain had no 

authority to make decisions regarding Armor’s hiring process. 

10.  Background screenings are usually completed within 

48 hours of fingerprinting.  If issues come up during the 

screening, the process can take as long as a month.  No employee 

of Armor has any control over the time taken by the JSO to 

complete its background screening process. 

11.  On March 26, 2018, Sergeant Shaun Taylor of the JSO 

sent an email to Ms. McClain stating as follows: 

Vadim Troshkin’s background results came 

back with criminal history that needs to be 

reviewed by FDLE.
[3/]

  I submitted the 

paperwork and I will let you know if they 

request anything further. 

 

12.  On the afternoon of April 10, 2018, Ms. McClain 

received another email from Sgt. Taylor.  This email read as 

follows: 

FDLE just called about Vadim Troshkin and 

stated that they are having problems getting 

records from San Diego.  They asked me to 

reach out to see if he has any documentation 

that shows the disposition and severity for 

each of his charges.  Thanks. 

 

13.  Also on April 10, 2018, Ms. McClain had a discussion 

with Ms. Hailey as to delays in the background checks for 

Mr. Troshkin and two other candidates for employment.  Both of 

the other candidates were female.   
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14.  Ms. Hailey made the decision to stop the screening 

process as to these three candidates and to withdraw their 

provisional job offers.  Ms. McClain had no role in the 

decision, aside from providing information to Ms. Hailey.   

15.  Ms. Hailey directed Ms. McClain to inform Sgt. Taylor 

that the JSO could stop the background screening process as to 

these three candidates.  Ms. McClain sent Sgt. Taylor an email 

to that effect at 3:19 p.m., on April 10, 2018, a little more 

than 20 minutes after Sgt. Taylor’s email to her about the 

problems FDLE was having in obtaining records for Mr. Troshkin. 

16.  At the hearing, Ms. Hailey testified that she needed 

to fill the ARNP vacancy at the Jacksonville detention facility 

as soon as possible.  She had no way of knowing how long 

Mr. Troshkin’s background screening would take or whether it 

would result in a security clearance.  Ms. Hailey had other 

qualified candidates who had already passed their background 

screenings, so she made the decision to withdraw the offer to 

Mr. Troshkin and give the ARNP job to one of the other 

candidates.  Because of the JSO’s requirement that Armor 

employees pass a background screening, Mr. Troshkin was 

technically not qualified for the ARNP position at the time 

Ms. Hailey needed to fill it.   

17.  Mr. Troshkin offered no evidence that any other 

applicant whose background screening was taking longer than 
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expected, and whose position Armor deemed critical to fill, was 

treated differently than he was.  

18.  Ms. Hailey testified that her reasoning was the same 

as to the two female candidates whose offers were withdrawn.  

She stated that withdrawing offers because of problems or delays 

with the background screening process was not uncommon. 

19.  On April 10, 2018, at 3:59 p.m., Ms. McClain sent 

Mr. Troshkin, via email, a letter on behalf of Armor that read 

as follows: 

Dear Vadim, 

 

We regret to inform you that you failed to 

pass the Jail’s security clearance.  

Therefore, Armor is unable to extend an 

offer of employment. 

 

As always we wish you well in your future 

employment endeavors. 

 

20.  Ms. McClain testified that this letter was generated 

via a template.  She chose from a menu the language that most 

closely applied to Mr. Troshkin’s situation.  Unfortunately, the 

language chosen from the menu left Mr. Troshkin with the 

understandable impression that he had failed the background 

screening, when in reality the screening had never been 

completed. 

21.  Mr. Troshkin phoned Ms. McClain, who told him that his 

background screening report had not been received by Armor and 
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therefore the company had decided to move on to another job 

candidate. 

22.  Mr. Troshkin was perplexed.  He testified that he had 

no felony or even misdemeanor convictions on his record.  His 

only problem with law enforcement had been an “unpleasant 

incident” in California, which he referred to as an 

“infraction.”  He stated that he had been unlawfully arrested 

but that the incident had resulted in no criminal conviction.  

The case had been closed and sealed.  Mr. Troshkin declined to 

offer any more details about the California incident. 

23.  Mr. Troshkin began thinking about his dealings with 

Armor.  Ms. Hailey and the other persons he met during the 

interview process had been friendly and positive.   

24.  Ms. McClain, however, had been difficult.  At the 

outset of the fingerprinting process on March 22, 2018, the 

JSO’s fingerprint machine was not functioning properly.  

Mr. Troshkin and Ms. McClain were forced to make small talk for 

about an hour while the machine was being repaired. 

25.  Mr. Troshkin testified that things were not going 

badly until he mentioned that he was a supporter of President 

Trump.  Ms. McClain, who is African American, castigated him, 

wondering aloud why “you people” come here and support President 

Trump.  In the context of the conversation, Mr. Troshkin took 

“you people” to mean white immigrants from Eastern Europe. 
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26.  Looking back at how events had transpired, 

Mr. Troshkin convinced himself that Ms. McClain was behind his 

rejection by Armor.  He testified that he contacted an 

unidentified person with the FBI who told him that his 

background screening results had been sent to the JSO on the day 

after he was fingerprinted.  Therefore, Ms. McClain must have 

done something to prevent the results from reaching Armor, or 

have lied about the results not reaching the JSO. 

27.  Mr. Troshkin’s vague reference to his contact in the 

FBI cannot be credited.  Also, Ms. McClain was in fact simply 

acting as a conduit, passing on information that Sgt. Taylor had 

provided to her, though Mr. Troshkin did not know that at the 

time.   

28.  Armor’s role in the background screening process is 

entirely passive.  The Armor employees who testified at the 

hearing did not know how JSO performs the background screenings 

or which databases the JSO consults during the screenings.  JSO 

notifies Armor of any delays in the process and, ultimately, 

whether or not the applicant passes.  Armor is not notified as 

to the reasons why an applicant fails a background screening.  

Armor is not given a report by the JSO reflecting the results of 

a background screening. 

29.  Mr. Troshkin began sending emails to Ms. Hailey and 

other Armor employees.
4/
  The first email was sent on April 16, 
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2018, to Ms. Hailey and Jackie Mattina, an Armor employee who 

had participated in Mr. Troshkin’s interview at the job fair.  

The email stated that he had contacted “the Florida FBI 

background check up,” and the person he spoke with told him that 

he had been “cleared” on March 23, 2018.  He stated that he 

could not understand why Ms. McClain “keeps saying that they 

never received any report and I do not pass that background 

check up.” 

30.  Later on the same date, Mr. Troshkin sent another 

email to Ms. Mattina, complaining about the drug dealing that 

went on near his apartment, “right in front of sheriff office.”  

He stated that the area was “infested with drug dealers” who 

“give handshakes to cops sitting right there.  But it is me with 

my infraction ‘disturbance of peace’ is the real threat to the 

whole justice system and society.” 

31.  On April 18, 2018, Mr. Troshkin sent another email to 

Ms. Mattina that stated as follows: 

Good afternoon, 

 

I am still in disbelief that Mrs. McClain 

ruined my career in jail.  It is right in 

front of my building.  I would cover any 

shift you need coverage.  And I am a good 

guy, no drugs, exercise daily 2 hours, spend 

3 hours daily studying and reviewing 

material.  Mrs. McClain windows probably 

facing my condo pool.  If she changes her 

mind I am right there at the pool.  She just 

need to open window and waive her hand. 
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I looked through the requirement for the 

position and it says not to have felonies.  

I have only infraction.  6 years ago.  Next 

year it will not even show in my background 

check up. 

 

Still crying, Vadim Troshkin 

 

32.  At some point in this time frame, Mr. Troshkin sent a 

series of messages to Ms. McClain’s private Facebook account.  

The messages read as follows: 

[S]o you decided my fate not to have this 

job, even if I don’t have any felonies or 

misdemeanors.  Pure racism and 

discrimination.  I qualify for any federal 

job. 

 

I am a good person and good nurse 

practitioner.  I am just tired when some 

prejudiced people discriminate against hard-

working immigrants like me. 

 

[D]o you realize how many times cops 

fabricate complete lies and destroy lives of 

many people.  Do you realize that according 

to statistics 20% inmates are in jail by 

fabricated charges.  Maybe it is time to 

stop being a hypocrite and playing righteous 

as cops can fabricate anything on anybody 

including you or your family, friends etc. 

 

You do not have any idea how much I needed 

that job and I was going to give 200% of 

myself into this job.  No, you just threw my 

opportunity away.  And completely unfair and 

even illegally. 

 

As an immigrant from ex-Soviet union I 

experience discrimination mostly on daily 

basis.  And that incident happened only 

because red-neck cop fabricated all.  She, 

it was she tortured me for 6 hours.  I will 

never forget her happy eyes when she was 



 

13 

watching being in horrible pain.  She 

fabricated all of it. 

 

[B]ut I forgot you are so righteous, almost 

saint. 

 

33.  On April 22, 2018, Mr. Troshkin came to JSO 

headquarters and asked to speak with Ms. McClain.  He testified 

that the person at the desk phoned Ms. McClain and that he could 

hear Ms. McClain screaming over the phone.  Mr. Troshkin 

testified that he could hear Ms. McClain calling him a 

“criminal” and directing the JSO personnel to either evict or 

arrest him. 

34.  Ms. McClain credibly testified that she felt 

threatened when Mr. Troshkin contacted her via her private 

Facebook account and she reported the contact to Ms. Hailey, who 

in turn contacted Armor’s legal counsel.  In a letter dated 

April 18, 2018, Armor’s attorneys conveyed the company’s request 

that Mr. Troshkin cease and desist his communications to Armor’s 

employees.  Mr. Troshkin complied with the attorneys’ request. 

35.  Mr. Troshkin testified that he had no complaints about 

Ms. Hailey or the manner in which he was interviewed and given a 

job offer.  He testified that he never felt that Ms. Hailey 

harbored any discriminatory intent towards him or ever 

discriminated against him.  Mr. Troshkin testified that the only 

individual at Armor who discriminated against him was Selena 

McClain. 
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36.  Ms. McClain credibly testified she had no 

discriminatory animus towards Mr. Troshkin.  She credibly denied 

that her initial conversation with Mr. Troshkin included any 

disparaging remarks about his race or national origin.  She 

credibly denied screaming at a JSO employee over the phone that 

Mr. Troshkin should be arrested.  She testified that she did not 

know his country of origin. 

37.  As found above, Ms. McClain’s only role in this matter 

was to pass information from Sgt. Taylor to Ms. Hailey.  The 

decision not to proceed with hiring Mr. Troshkin was made by 

Ms. Hailey alone and was based on Sgt. Taylor’s information, not 

on any misinformation allegedly provided by Ms. McClain. 

38.  In summary, Petitioner offered no credible evidence 

that he was discriminated against on the basis of his age, 

national origin, race, or sex. 

39.  Petitioner offered no credible evidence that he was 

qualified for the position, given that a mandatory condition for 

hiring Petitioner was that he receive a security clearance to 

work in the JSO’s Jacksonville detention facility. 

40.  Petitioner offered no credible evidence disputing the 

legitimate, non-discriminatory reasons given by Armor for his 

termination. 

41.  Petitioner offered no credible evidence that Armor’s 

stated reasons for not hiring Petitioner were a pretext for 
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discrimination based on Petitioner's age, national origin, race, 

or sex. 

CONCLUSIONS OF LAW 

42.  The Division of Administrative Hearings has 

jurisdiction of the subject matter and of the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

43.  The Florida Civil Rights Act of 1992 (the "Florida 

Civil Rights Act" or the "Act"), chapter 760, prohibits 

discrimination in the workplace. 

44.  Section 760.10 states the following, in relevant part: 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

45.  Armor is an "employer" as defined in section 

760.02(7), which provides the following: 

(7)  "Employer" means any person employing 

15 or more employees for each working day in 

each of 20 or more calendar weeks in the 

current or preceding calendar year, and any 

agent of such a person. 

 

46.  Florida courts have determined that federal case law 

applies to claims arising under the Florida Civil Rights Act, 

and as such, the United States Supreme Court's model for 
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employment discrimination cases set forth in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 

(1973), applies to claims arising under section 760.10, absent 

direct evidence of discrimination.
5/
  See Harper v. Blockbuster 

Entm’t Corp., 139 F.3d 1385, 1387 (11th Cir. 1998); Paraohao v. 

Bankers Club, Inc., 225 F. Supp. 2d 1353, 1361 (S.D. Fla. 2002); 

Fla. State Univ. v. Sondel, 685 So. 2d 923, 925 n.1 (Fla. 1st 

DCA 1996); Fla. Dep’t of Cmty. Aff. v. Bryant, 586 So. 2d 1205 

(Fla. 1st DCA 1991). 

47.  Under the McDonnell analysis, in employment 

discrimination cases, Petitioner has the burden of establishing 

by a preponderance of evidence a prima facie case of unlawful 

discrimination.  If the prima facie case is established, the 

burden shifts to the employer to rebut this preliminary showing 

by producing evidence that the adverse action was taken for some 

legitimate, non-discriminatory reason.  If the employer rebuts 

the prima facie case, the burden shifts back to Petitioner to 

show by a preponderance of evidence that the employer's offered 

reasons for its adverse employment decision were pretextual.  

See Texas Dep’t of Cmty. Aff. v. Burdine, 450 U.S. 248, 101 S. 

Ct. 1089, 67 L. Ed. 2d 207 (1981). 

48.  In order to prove a prima facie case of unlawful 

employment discrimination under chapter 760, Petitioner must 

establish that:  (1) he is a member of the protected group; 
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(2) he was subject to adverse employment action; (3) Armor 

treated similarly situated employees outside of his protected 

classifications more favorably; and (4) Petitioner was qualified 

to do the job and/or was performing his job at a level that met 

the employer’s legitimate expectations.  See, e.g., Jiles v. 

United Parcel Serv., Inc., 360 Fed. Appx. 61, 64 (11th Cir. 

2010); Burke-Fowler v. Orange Cnty., 447 F.3d 1319, 1323 (11th 

Cir. 2006); Knight v. Baptist Hosp. of Miami, Inc., 330 F.3d 

1313, 1316 (11th Cir. 2003); Williams v. Vitro Serv. Corp., 144 

F.3d 1438, 1441 (11th Cir. 1998); McKenzie v. EAP Mgmt. Corp., 

40 F. Supp. 2d 1369, 1374-75 (S.D. Fla. 1999). 

49.  Petitioner has failed to prove a prima facie case of 

unlawful employment discrimination. 

50.  Petitioner established that he is a member of a 

protected group, in that he is a Caucasian male over the age 

of 40 and is of Ukrainian national origin.   

51.  Petitioner established that he was subject to an 

adverse employment action, in that he was given a provisional 

job offer by Armor that was later withdrawn. 

52.  Petitioner offered no credible evidence to support an 

inference that he was discriminated against because of his age, 

national origin, race, or sex. 

53.  Petitioner failed to demonstrate that he possessed all 

of the necessary qualifications to work as an ARNP for Armor at 
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the Jacksonville detention facility.  An essential requirement 

of the job was that Petitioner obtain a security clearance from 

the JSO.  Petitioner was unable to obtain that clearance in a 

timely fashion. 

54.  Petitioner offered no evidence to establish that any 

similarly situated employee was treated differently by Armor.
6/
  

The evidence shows that Ms. Hailey made the same decision with 

respect to two female applicants on the same date she decided to 

withdraw the offer to Petitioner.  Ms. Hailey testified that she 

routinely made the same decision with respect to applicants 

whose background check did not clear in a reasonable amount of 

time. 

55.  Armor presented adequate evidence of legitimate, non-

discriminatory reasons for withdrawing its offer to Petitioner.  

Ms. Hailey, on behalf of Armor, initially made Petitioner a 

provisional offer conditioned upon his passing a background 

screening.  Only those Armor employees who have obtained a 

security clearance are allowed by the JSO to work in the 

Jacksonville detention facility.  More than two weeks after 

Ms. Hailey made the provisional offer, Petitioner’s background 

screening was still in process.  Ms. Hailey determined that she 

could not hold the ARNP position open any longer and decided to 

fill the position with another qualified applicant who had 

cleared the background screening process.  As of the date the 
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successful candidate was hired, Petitioner was not qualified for 

the position. 

56.  Because Armor articulated a legitimate, 

nondiscriminatory reason for not hiring Petitioner, the burden 

shifts back to Petitioner to produce evidence that Armor's 

stated reason is a pretext for discrimination.  To establish 

pretext, Petitioner must “cast sufficient doubt” on Armor’s 

proffered nondiscriminatory reasons “to permit a reasonable 

factfinder to conclude that the [employer’s] proffered 

legitimate reasons were not what actually motivated its 

conduct.”  Murphree v. Comm’r, 644 Fed. Appx. 962, 968 (11th 

Cir. 2016)(quoting Combs v. Plantation Patterns, 106 F.3d 1519, 

1538 (11th Cir. 1997)).   

57.  If the proffered reason is one that might motivate a 

reasonable employer, “an employee must meet that reason head on 

and rebut it, and the employee cannot succeed by simply 

quarreling with the wisdom of that reason.”  Chapman v. AI 

Transp., 229 F.3d 1012, 1030 (11th Cir. 2000) (en banc).  

Pretext must be established with “concrete evidence in the form 

of specific facts” showing that the proffered reason was 

pretext; “mere conclusory allegations and assertions” are 

insufficient.  Bryant v. Jones, 575 F.3d 1281, 1308 (11th Cir. 

2009)(quoting Earley v. Champion Int’l Corp., 907 F.2d 1077, 

1081 (11th Cir. 1990)).  A reason cannot be a pretext for 
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discrimination “unless it is shown both that the reason was 

false, and that discrimination was the real reason.”  FSU v. 

Sondel, 685 So. 2d 923, 927 (Fla. 1st DCA 1996) (quoting 

St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 515 (1993)).  

58.  Petitioner failed to produce any evidence tending to 

prove that Armor’s stated reasons for withdrawing its offer were 

pretextual.  Petitioner’s suspicions, without more, are 

insufficient to establish that Ms. Hailey and Ms. McClain’s 

testimony regarding the hiring process was false, and that 

Ms. Hailey’s reason for withdrawing the job offer was due to 

Petitioner’s age, national origin, race, or sex. 

59.  It is not the place of the court or tribunal to 

determine who is better qualified for a job, or to sit in 

judgment of an employer’s selection.  “[D]isparities in 

qualifications must be of such weight and significance that no 

reasonable person, in the exercise of impartial judgment, could 

have chosen the candidate selected over the plaintiff for the 

job in question.”  Cooper v. S. Co., 390 F.3d 695, 732 (11th. 

Cir. 2004)(quoting Lee v. GTE Fla., Inc., 226 F.3d 1249, 1254 

(11th Cir. 2000)).   

60.  A court’s role is not to sit as a “super-personnel 

department” to re-examine a company’s business decisions.  The 

court does not ask whether the employer selected the most 

qualified candidate, but whether the selection was based on an 
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unlawful motive.  Denney v. City of Albany, 247 F.3d 1172, 1188 

(11th Cir. 2001).   

61.  Petitioner presented no evidence beyond his own 

speculations to prove Ms. McClain’s sub rosa machinations were 

the real reason he did not get the ARNP job at the Jacksonville 

detention facility.  In the absence of evidence that Armor’s 

action was discriminatory, the undersigned is constrained to 

defer to the company’s business decision. 

62.  In summary, Petitioner failed to establish that 

Armor’s reason for withdrawing its provisional job offer was for 

any other reason than the business reasons proffered by Armor.  

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that Armor Correctional Health 

Services, Inc., did not commit any unlawful employment 

practices, and dismissing the Petition for Relief filed in this 

case. 
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DONE AND ENTERED this 31st day of May, 2019, in 

Tallahassee, Leon County, Florida. 

S                                   

LAWRENCE P. STEVENSON 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 31st day of May, 2019. 

 

 

ENDNOTES 

 
1/
  Citations shall be to Florida Statutes (2018) unless 

otherwise specified.  Section 760.10 has been unchanged since 

1992, save for a 2015 amendment adding pregnancy to the list of 

classifications protected from discriminatory employment 

practices.  Ch. 2015-68, § 6, Laws of Fla. 

 
2/
  It is unclear when “national origin” became part of 

Petitioner’s allegations. 

 
3/
  “FDLE” is an acronym for the Florida Department of Law 

Enforcement. 

 
4/
  Mr. Troshkin’s emails and Facebook messages are reproduced 

verbatim, without correction. 

 
5/
  “Direct evidence is ‘evidence, which if believed, proves 

existence of fact in issue without inference or presumption.’"  

Rollins v. TechSouth, Inc., 833 F.2d 1525, 1528 n.6 (11th Cir. 

1987) (quoting Black’s Law Dictionary 413 (5th ed. 1979)).  

“Only the most blatant remarks, whose intent could be nothing 

other than to discriminate on the basis of a protected 

classification, constitute direct evidence.”  Kilpatrick v. 

Tyson Foods, Inc., 268 Fed. Appx. 860, 862 (11th Cir. 
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2008)(citation omitted).  Direct testimony that a defendant 

acted with a discriminatory or retaliatory motive, if credited 

by the finder of fact, would change the legal standard 

“dramatically” from the McDonnell test.  Bell v. Birmingham 

Linen Serv., 715 F.2d 1552, 1557 (11th Cir. 1983).  Petitioner 

offered no credible evidence that would satisfy the stringent 

standard of direct evidence of discrimination. 

 
6/
  As to the question of disparate treatment, the applicable 

standard was set forth in Maniccia v. Brown, 171 F.3d 1364, 

1368-1369 (11th Cir. 1999): 
 

"In determining whether employees are 

similarly situated for purposes of 

establishing a prima facie case, it is 

necessary to consider whether the employees 

are involved in or accused of the same 

or similar conduct and are disciplined in 

different ways."  Jones v. Bessemer Carraway 

Med. Ctr., 137 F.3d 1306, 1311 (11th 

Cir.), opinion modified by 151 F.3d 1321 

(1998) (quoting Holifield v. Reno, 115 F.3d 

1555, 1562 (11th Cir. 1997)).  "The most 

important factors in the disciplinary 

context are the nature of the offenses 

committed and the nature of the punishments 

imposed."  Id.  (internal quotations and 

citations omitted).  We require that the 

quantity and quality of the comparator's 

misconduct be nearly identical to prevent 

courts from second-guessing employers' 

reasonable decisions and confusing apples 

with oranges.  See Dartmouth Review 

v. Dartmouth College, 889 F.2d 13, 19 (1st 

Cir.1989) ("Exact correlation is neither 

likely nor necessary, but the cases must be 

fair congeners.  In other words, apples 

should be compared to apples.").  (Emphasis 

added). 
 

The Eleventh Circuit has questioned the "nearly identical" 

standard enunciated in Maniccia, but has in recent years 

reaffirmed its adherence to it.  See, e.g., Brown v. Jacobs 

Eng’g, Inc., 572 Fed. Appx. 750, 751 (11th Cir. 2014); Escarra 

v. Regions Bank, 353 Fed. Appx. 401, 404 (11th Cir. 2009); 

Burke-Fowler, 447 F.3d at 1323 n.2.   
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In any event, Petitioner in the instant case failed to 

provide any persuasive evidence to establish disparate 

treatment. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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