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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

HOWARD B. WILLIAMS, 

 

     Petitioner, 

 

vs. 

 

CRST TRUCKING CO.-CRST 

EXPEDITED, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 18-5953 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a formal administrative hearing was 

conducted before Administrative Law Judge Garnett W. Chisenhall 

of the Division of Administrative Hearings (“DOAH”), via webcast 

and telephone conference call between Morganton, North Carolina, 

and Tallahassee, Florida, on January 17, 2019. 

APPEARANCES 

For Petitioner:  Howard Williams, pro se 

2471 Watering Place 

Morganton, North Carolina  28655 

 

For Respondent:  Elizabeth B. Burgess, Esquire 

Carr Allison PA 

305 South Gadsden Street 

Tallahassee, Florida  32301 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent committed an unlawful 

employment practice by discriminating against Petitioner based on 

his age. 
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PRELIMINARY STATEMENT 

Petitioner, Howard B. Williams, filed a complaint on  

October 6, 2017, with the Florida Commission on Human Relations 

(“the Commission”), alleging that CRST Trucking Co.–CRST 

Expedited (“CRST Trucking”), committed an unlawful employment 

practice by discriminating against him based on his age.   

Mr. Williams described the alleged discriminatory act as 

follows: 

In May 2017 I took CRST’s Medical 

Examination.  The medical examiner, Jayne 

Kwiakowsky, who is not an MD but a 

chiropractor, failed me on my medical 

examination.  Jayne based the determination 

on my blood pressure.  She did not take into 

consideration that I had not taken my blood 

pressure medicine, or that I was required by 

the staff at Jacksonville, Fl, to walk on 

asphalt before the medical examination.  

Cameron Holzer, President of CRST Expedited, 

did nothing to reverse this determination 

based on age.  I am [90].  Others in class 

were younger than I & they passed.  

 

The Commission conducted an investigation and issued a 

determination on July 5, 2018, that there was no reasonable cause 

to conclude that an unlawful employment practice had occurred:   

[Mr. Williams] applied to be re-hired as a 

truck driver with Respondent’s trucking 

company.  He alleged that Respondent failed 

to hire him based on his age.  [Mr. Williams] 

fails to prove a prima facie case.  As a 

prerequisite to being hired, all applicants 

must pass a medical exam administered by one 

of the Department of Transportation’s medical 

examiners.  [Mr. Williams] provided a copy of 

Complainant’s medical exam which states that 
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Complainant was unsafe to drive because he 

had hypertension, walked with a forward 

posture, had labored breathing, and had 

tremors in his hands.  Therefore, the 

evidence did not reveal that [Mr. Williams] 

was qualified for the position he sought. 

 

Mr. Williams responded by filing a Petition for Relief with 

the Commission on July 16, 2018.  In addition to reasserting that 

he had not taken his blood pressure medication on the day of the 

medical examination, Mr. Williams denied that he walked with a 

forward posture and had labored breathing.  Mr. Williams also 

asserted that hand tremors do not cause unsafe driving.   

The Commission transmitted the Petition for Relief to DOAH 

on November 14, 2018, in order for DOAH to conduct a formal 

administrative hearing. 

The undersigned scheduled the final hearing to occur in 

Tallahassee, Florida, on January 17, 2019.  During the final 

hearing, neither Mr. Williams nor CRST Trucking offered any 

exhibits into evidence.  Mr. Williams testified on his own behalf 

but called no other witnesses.  CRST Trucking presented no 

witness testimony.   

Mr. Williams filed his Proposed Recommended Order on  

January 24, 2019.  The Transcript from the final hearing was 

filed on January 31, 2019.  CRST Trucking filed its Proposed 

Recommended Order on February 8, 2019.  Each post-hearing 
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submittal was considered in the preparation of this Recommended 

Order. 

FINDINGS OF FACT 

The following Findings of Fact are based on the testimony 

adduced at the final hearing, matters subject to official 

recognition, and the entire record in this proceeding. 

1.  Title 49 C.F.R. § 391.1(a) provides that “[t]he rules in 

this part establish minimum qualifications for persons who drive 

commercial motor vehicles as, for, or on behalf of motor 

carriers.”  During the time relevant to the instant case,       

49 C.F.R. § 391.41(a)(1)(i) mandated that “[a] person subject to 

this part must not operate a commercial motor vehicle unless he 

or she is medically certified as physically qualified to do so. . 

. .”  Title 49 C.F.R. § 391.41(b)(6) specifies that a person is 

qualified to operate a commercial motor vehicle if he “[h]as no 

current clinical diagnosis of high blood pressure likely to 

interfere with his ability to operate a commercial motor vehicle  

safely. . . .”     

2.  A driver of commercial motor vehicles must obtain the 

aforementioned certification every two years.  See 49 C.F.R.  

§ 391.45(b)(1)(mandating that any driver who has not been 

medically examined and certified during the preceding 24 months 

must be medically examined and certified in accordance with  
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§ 391.43 of this subpart as physically qualified to operate a 

commercial motor vehicle).
1/
     

3.  CRST Trucking initially hired Mr. Williams approximately 

15 years ago as a commercial truck driver.  At that time,  

Mr. Williams was 75 or 76 years old. 

4.  Mr. Williams regularly performed drives for CRST 

Trucking that exceeded 1,000 miles.  On one occasion, he drove an 

18-wheeler from Florida to California and back. 

5.  According to Mr. Williams, CRST Trucking wrongfully 

terminated him in 2010 because he supposedly was unable to safely 

get in and out of his truck.     

6.  After he passed the required medical examination, CRST 

Trucking rehired Mr. Williams in 2015 when he was 88 years old.
2/
  

7.  At some point thereafter, Mr. Williams’ employment with 

CRST Trucking ended again.   

8.  Mr. Williams reapplied with CRST Trucking in 2017 when 

he was 90 years old.  After he failed the 2017 examination 

because his blood pressure exceeded the allowable limit, CRST 

Trucking did not rehire him.   

9.  Mr. Williams does not dispute that his blood pressure 

was high during the examination, but he attributes that to his 

failure to take his blood pressure medication beforehand. 

10.  While Mr. Williams testified that CRST Trucking hired 

younger drivers, he presented no evidence that CRST Trucking 
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hired younger drivers who failed to obtain the required 

certification.    

11.  Mr. Williams was a very compelling and articulate 

witness and should be commended for his strong desire to continue 

being a productive member of society.  Even though Mr. Williams 

failed to present a prima facie case of age discrimination, the 

undersigned is convinced that he is capable of performing 

meaningful work as an employee or a volunteer. 

CONCLUSIONS OF LAW 

12.  DOAH has jurisdiction over the parties and the 

subject matter of this proceeding pursuant to sections 120.569 

and 120.57, Florida Statutes (2016),
3/
 and Florida Administrative 

Code Rule 60Y-4.016(1).   

13.  The legislative scheme contained in sections 760.01 

through 760.11, Florida Statutes, is known as the Florida Civil 

Rights Act of 1992 (“the FCRA”).   

14.  Section 760.10(1)(a) prohibits discrimination “against 

any individual with respect to compensation, terms, conditions, 

or privileges of employment, because of such individual’s race, 

color, religion, sex, national origin, age, handicap, or marital 

status.”   

15.  The FCRA incorporates and adopts the legal principles 

and precedents established in the federal anti-discrimination 



 

7 

laws specifically set forth under Title VII of the Civil Rights 

Act of 1964, as amended, 42 U.S.C. § 2000e, et. seq. 

16.  Florida courts have determined that federal 

discrimination law should be used as guidance when construing the 

FCRA.  See Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 

21 (Fla. 3d DCA 2009); Brand v. Fla. Power Corp., 633 So. 2d 504, 

509 (Fla. 1st DCA 1994).   

17.  In the instant case, Mr. Williams has the burden of 

proving by a preponderance of the evidence that CRST Trucking 

committed an unlawful employment practice.  See EEOC v. Joe’s 

Stone Crabs, Inc., 296 F.3d 1265, 1273 (11th Cir. 2002)(noting 

that a claimant bears the ultimate burden of persuading the trier 

of fact that the employer intentionally discriminated against the 

employee); § 120.57(1)(j), Fla. Stat. 

18.  A party may prove unlawful discrimination by direct or 

circumstantial evidence.  Smith v. Fla. Dep’t of Corr., Case  

No. 2:07-cv-631 (M.D. Fla. May 27, 2009), 2009 U.S. Dist. LEXIS 

44885 (M.D. Fla. 2009).  Direct evidence is evidence that, “if 

believed, proves [the] existence of [a] fact in issue without 

inference or presumption.”  Burrell v. Bd. of Trs. of Ga. Mil. 

Coll., 125 F.3d 1390, 1393 (11th Cir. 1997).  Direct evidence 

consists of “only the most blatant remarks, whose intent could be 

nothing other than to discriminate” on the basis of an 
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impermissible factor.  Carter v. City of Miami, 870 F.2d 578, 582 

(11th Cir. 1989).   

19.  There is no direct evidence that CRST Trucking’s 

decision not to rehire Mr. Williams resulted from unlawful 

discrimination based on his age.  That is not uncommon because 

“direct evidence of intent is often unavailable.”  Shealy v. City 

of Albany, 89 F.3d 804, 806 (11th Cir. 1996).  Accordingly, those 

who claim to be victims of intentional discrimination “are 

permitted to establish their cases through inferential and 

circumstantial proof.”  Kline v. Tenn. Valley Auth., 128 F.3d 

337, 348 (6th Cir. 1997). 

20.  To prove unlawful discrimination by circumstantial 

evidence, a party must establish a prima facie case of 

discrimination by a preponderance of the evidence.              

If successful, this creates a presumption of discrimination.  

Then the burden shifts to the employer to offer a legitimate, 

nondiscriminatory reason for the adverse employment action.      

If the employer meets that burden, the presumption disappears and 

the employee must prove that the legitimate reasons were a 

pretext.  Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 25 

(Fla. 3d DCA 2009).  Facts that are sufficient to establish a 

prima facie case must be adequate to permit an inference of 

discrimination.  Id. 
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21.  In order to establish a prima facie case of age 

discrimination, a petitioner must prove that:  (a) he is a member 

of a protected group; (b) he was qualified for the position;   

(c) he was subjected to an adverse employment action; and (d) he 

was treated differently than similarly situated individuals of a 

different age, as opposed to a younger age.  Clark v. Univ. of 

Fla. Jacksonville Phys., Inc., Case No. 17-3272 (Fla. DOAH  

Nov. 30, 2017), rejected in part, Case No. 17-01005 (Fla. FCHR 

Sept. 14, 2018).        

22.  As for the final element of a prima facie case, the 

Commission has explained that: 

With regard to the need to establish that 

Petitioner lost the position to a “younger” 

person, we note that it has been stated, 

“Commission panels have long concluded that 

the Florida Civil Rights Act of 1992 and its 

predecessor law the Human Rights Act of 1977, 

as amended, prohibited age discrimination in 

employment on the basis of any age “birth to 

death.”  See Green v. ATC/VANCOM Management, 

Inc., 20 F.A.L.R. 314 (1997), and Simms v. 

Niagra Lockport Industries, Inc., 8 F.A.L.R. 

3588 (FCHR 1986).  A Commission panel has 

indicated that one of the elements in 

determining a prima facie case of age 

discrimination is that Petitioner is treated 

differently than similarly situated 

individuals of a “different” age, as opposed 

to a “younger” age.  See Musgrove v. Gator 

Human Services, c/o Tiger Success Center, et 

al., 22 F.A.L.R. 355, at 356 (FCHR 1999).  

The Commission has concluded that, unlike the 

federal Age Discrimination in Employment Act 

(ADEA), the age of 40 has no significance in 

the interpretation of the Florida Civil 

Rights Act of 1992.  See Green, at 315.  
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Williams v. Sailorman, Inc., d/b/a Popeye’s 

Chicken and Biscuits, FCHR Order  

No. 04-037 (June 2, 2004).  Accord, Coffy v. 

Porky’s Barbecue Restaurant, FCHR Order  

No. 05-053 (May 18, 2005), Johnson v. Tree of 

Life, Inc., FCHR Order No. 05-087 (July 12, 

2005), and Bean v. Department of 

Transportation, FCHR Order No. 05-107 

(September 23, 2005).      

 

Marchinko v. The Wittemann Co., LLC, Case No. 05-2062 (Fla. DOAH 

Nov. 1, 2005), rejected in part, Case No. 2005-00251 (Fla. FCHR 

Jan. 10, 2006). 

23.  While Mr. Williams testified that CRST Trucking hired 

younger drivers, he presented no evidence that CRST Trucking 

hired other drivers who also failed to obtain the certification 

required by 49 C.F.R. § 391.45(b)(1).  As a result, Mr. Williams 

did not present a prima facie case of age discrimination.   

24.  In addition, Mr. Williams did not prove by a 

preponderance of the evidence that he was qualified to be a 

commercial truck driver.  As noted above, Mr. Williams testified 

that he takes medication for high blood pressure, and 49 C.F.R     

§ 391.41(b)(6) specifies that a person is qualified to operate a 

commercial motor vehicle if he “[h]as no current clinical 

diagnosis of high blood pressure likely to interfere with his 

ability to operate a commercial motor vehicle safely. . . .”       

25.  Even if it were to be concluded that Mr. Williams 

established a prima facie case of age discrimination, his failure 

to obtain the required certification was a legitimate, non-
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discriminatory reason for CRST Trucking not hiring him.         

See 49 C.F.R. § 391.41(a)(1)(i)(mandating that “[a] person 

subject to this part must not operate a commercial motor vehicle 

unless he or she is medically certified as physically qualified 

to do so. . . .”). 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order dismissing Howard B. Williams’s 

Petition for Relief from an unlawful employment practice. 

DONE AND ENTERED this 26th day of February, 2019, in 

Tallahassee, Leon County, Florida. 

S                                   
G. W. CHISENHALL 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 26th day of February, 2019. 
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ENDNOTES 

 
1/
  Title 49 C.F.R. § 391.47 provides a means by which a driver 

can dispute a determination that he or she is not physically 

qualified to operate a commercial motor vehicle.  

 
2/
  Mr. Williams was 91 years old at the time of the final 

hearing.   

 
3/
  All statutory references will be to the 2016 version of the 

Florida Statutes.   

 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399-7020 

(eServed) 

 

Howard Williams 

2471 Watering Place 

Morganton, North Carolina  28655 

 

Elizabeth B. Burgess, Esquire 

Carr Allison PA 

305 South Gadsden Street 

Tallahassee, Florida  32301 

(eServed) 

 

Kayla M. Scarpone, Esquire 

Carr Allison 

205 South Gadsden Street 

Tallahassee, Florida  32301 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399-7020 

(eServed) 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 



TBD | 201909 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 17 of 97 

 

 

 

 

 

201909 TBD.R 002 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Wall v. Gordon Food Services 

CITATION: 201909 TBD.R 002 

DATE: 2/27/2019 

STATE: FL  

 

CASE NO: 

2017-02336 (FCHR) 

18-004091 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 18004091.pdf 

PAGES: 33 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


 

 

STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

NOU M. WALL, 

 

     Petitioner, 

 

vs. 

 

GORDON FOOD SERVICES, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 18-4091 

 

 

RECOMMENDED ORDER 

 

On December 17, 2018, Administrative Law Judge Hetal Desai 

of the Division of Administrative Hearings (DOAH) conducted the 

final hearing in this matter in Tampa, Florida. 

APPEARANCES 

For Petitioner:  Nou M. Wall, pro se 

                 6519 Farris Drive 

                 Lakeland, Florida  33811 

 

For Respondent:  Karen M. Morinelli, Esquire 

                 Ogletree Deakins 

                 Suite 3600 

                 100 North Tampa Street 

                 Tampa, Florida  33602 

 

STATEMENT OF THE ISSUE 

Whether Respondent, Gordon Food Services, Inc. (GFS), 

discriminated against Petitioner, Nou M. Wall, based on her race 

(Asian), gender (female), and age (40) in violation of the 

Florida Civil Rights Act (FCRA). 
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PRELIMINARY STATEMENT 

On October 23, 2017, Petitioner filed an Amended Employment 

Complaint of Discrimination with the Florida Commission on Human 

Relations (the Commission) alleging discrimination based on 

“Race,” “Sex,” and “Age.”  Specifically, Petitioner alleged the 

following acts were discriminatory:  (1) she was wrongfully 

accused of work violations in November 2016 and May 2017; (2) she 

was wrongfully accused of gossiping and placed on a corrective 

action plan in August 2017; and (3) she received disparate 

treatment in her work load and discipline. 

The Commission issued a “Determination:  No Reasonable 

Cause” on July 6, 2018, and Petitioner timely filed a Petition 

for Relief to contest the Commission’s determination on August 2, 

2018.  The Commission transmitted the Petition to DOAH, where it 

was assigned to the undersigned and noticed for a final hearing.  

Prior to the final hearing, Respondent filed a motion to 

compel, which was heard on November 10, 2018, during a telephonic 

pre-hearing conference.  During this telephonic hearing, the 

parties also discussed issues relating to the final hearing such 

as burden of proof, exhibits, and witnesses. 

Petitioner presented her own testimony and offered Exhibits 

P1 through P4, all of which were admitted into evidence without 

objection.  Respondent offered the testimony of four witnesses:  

Lemonde Rush, Jim Reid, Mayra Vanacore, and Mario Bracero.  



3 

Respondent’s Exhibits R1 through R29 were admitted into evidence 

without objection.  

The parties stipulated to a number of facts on the record at 

the final hearing, and in a Joint Pre-hearing Stipulation.  Those 

facts have been accepted and incorporated in this Recommended 

Order.  

The Transcript was filed January 28, 2019.  The parties 

timely filed their Proposed Recommended Orders (PROs) and both 

PROs were considered in preparing this Recommended Order.  

Unless otherwise indicated, all statutory and administrative 

rule references are to the 2018 version of the Florida Statutes 

and Florida Administrative Code. 

FINDINGS OF FACT 

Parties 

1.  Ms. Wall, a 40-year old Asian female, began employment 

with GFS as a custodian in the Maintenance Department at the 

Plant City Distribution Center (Plant City Center) on January 6, 

2013.  

2.  As of the date of the hearing, Ms. Wall remained in this 

position of custodian.   

3.  GFS is in the business of distributing food products and 

supplies to hospitals, schools, and restaurants.  It is an 

“employer” as defined by section 760.02(7), Florida Statutes. 
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4.  GFS has distribution centers nationwide.  The Plant City 

Center worksite is one million square feet.  

5.  The Plant City Center is staffed by approximately 265 

employees.  This workforce is diverse, but Ms. Wall is the only 

Asian woman.  

6.  Lemonde Rush, an African-American male, is the “Director 

of Warehouse” at the Plant City Center.  He reports to a general 

manager, but oversees the staff, budget, operations, and safety 

issues related to the Plant City Center.  He is involved in most 

disciplinary actions, either directly or indirectly, and makes 

the ultimate decisions regarding staffing, including hiring and 

terminations.  

7.  Mr. Jim Reid, a Caucasian male, reports to Mr. Rush.  He 

became Petitioner’s supervisor in January 2014, and has served as 

a GFS maintenance supervisor at all times relevant to Ms. Wall’s 

allegations.  

8.  Mr. Reid is responsible for the maintenance team which 

is made up of two Maintenance Leads, three parts personnel, eight 

mechanics, and 13 custodians. 

9.  Mario Bracero, a Hispanic male, was the Maintenance Lead 

for Petitioner’s custodial team.  Mr. Bracero had no authority to 

hire, fire, or discipline Ms. Wall.  Mr. Bracero reported to  

Mr. Reid. 
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10.  Mayra Vanacore is the Human Resources (HR) Generalist 

at the Plant City Center.  She reports to E.J. Laviolette, who 

works at the GFS headquarters out of the state.  Ms. Vanacore is 

in charge of employee relations, including investigations, leave, 

workers’ compensation, and recruiting and employee training.  She 

does not make any decisions regarding hiring, disciplining, or 

termination, although she does facilitate and consulate with 

supervisors regarding these actions.  

Relevant Policies 

11.  Although Ms. Wall executed an Acknowledgment of Receipt 

for an “Employee eHandbook and Code of Business Conduct (with 

Appendix A - Fraud Policy and Integrity Hotline Brochure),” 

neither party offered the Code of Business Conduct or the 

Employee eHandbook into evidence.  No equal employment policy, 

disciplinary policy, anti-discrimination policy, anti-harassment 

policy, or employee complaint procedure was introduced into 

evidence.   

12.  Based on Mr. Rush’s testimony, when GFS receives 

complaints from one employee against another, he would, if 

possible, facilitate a face-to-face meeting between the 

employees.  If an employee is uncomfortable meeting with another 

employee, he would get the complaint in writing.   

13.  Sexual harassment complaints by GFS employees are 

turned over to Ms. Vanacore in Human Relations to conduct the 
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investigation if required.  Ms. Vanacore keeps these 

investigations confidential.  

14.  According to the GFS “Human Practice HR10 Policy” (HR 

Policy 10), to be eligible for open positions at GFS, GFS 

employees cannot have a formal documented disciplinary action 

issued against them within the past six months. 

Ms. Wall’s Job Duties  

15.  There are 13 custodians at GFS who work in shifts.  The 

work is divided among the custodians as equally as possible by 

square footage.   

16.  As a custodian, Ms. Wall’s job duties involved cleaning 

tasks in her assigned area such as sweeping, mopping, addressing 

spills and leaks, sorting trash into plastic and cardboard, and 

emptying trash bins.   

17.  GFS also evaluated its employees on Measurable 

Performance Criteria in the general area of “communication.”  For 

Ms. Wall, these standards involved the handling of cleaning 

requests made from customers (employees from other departments) 

in the Plant City Center, including those made over radios. 

Specifically, included in the communication criteria was an 

expectation “to maintain a professional demeanor with internal 

customers, contractors, vendors, co-workers, and leadership.”  

18.  According to GFS’ witnesses, the cleanliness of the 

Plant City Center was paramount to its business.  GFS is subject 
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to numerous food and safety standards because it distributes food 

products to commercial (i.e., restaurants) and government-run 

(i.e., schools and prisons) kitchens.  GFS must pass regular 

periodic inspections and audits by government regulators and 

private auditors.  GFS also keeps extensive documentation 

regarding its cleaning regiment.  This documentation is necessary 

in case of a food recall or other irregularity so that GFS can 

show how specific food products were handled and stored. 

19.  As a result, the custodial staff is constantly 

monitored and evaluated; their annual compensation is dependent 

on how GFS rates in these inspections and audits.  

20.  In addition to her job duties, Ms. Wall was required to 

wear a GFS uniform and, when appropriate, safety equipment. 

According to the “Basic Job Performance Expectations” document 

for Custodial Maintenance employees, Ms. Wall was required to 

wear safety glasses in designated areas, and while working with 

chemicals and dangerous tools. 

Ms. Wall’s Work History and Performance 

21.  Ms. Wall had perfect attendance, performed her cleaning 

duties well, and was a reliable employee.  She, however, had a 

history of insubordination and not getting along with her co-

workers.   

22.  In September 2014, Ms. Wall was issued a “Written 

Notice of Corrective Action” (Corrective Action) for gossiping 



8 

about her co-workers.  Ms. Wall signed the document without 

comment. 

23.  On June 24, 2015, Ms. Wall was issued a Corrective 

Action for Insubordination.  As a result, she received a three-

day suspension.  The disciplinary action was triggered by  

Ms. Wall failing to wear safety glasses after being instructed to 

do so.  Ms. Wall signed the document and stated she agreed with 

the terms, but contested additional details in the Corrective 

Action.   

24.  On October 29, 2015, Mr. Reid held a coaching session 

with Ms. Wall regarding the way she answered customer service 

calls.  GFS considered the coaching session a mentoring 

opportunity and not a disciplinary action, although it was 

documented by a memorandum and placed in her file.   

25.  As established by Mr. Reid’s testimony, he counseled  

Ms. Wall because he had received complaints that she had been 

rude when answering custodial request calls, and he felt it would 

help Ms. Wall improve in the area of communications.  Subsequent 

to the counseling session, Mr. Reid did not receive any 

complaints regarding Ms. Wall’s professionalism on the radio.  

26.  On January 20, 2016, Ms. Wall received her semi-annual 

performance review, scoring 750 points out of 800.  This is 

considered a good score. 
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27.  In the January 2016 review, Mr. Reid noted the 

following regarding work relationships: 

Michelle, the cooperation levels between you, 

customers and team members need to improve.  

 

*     *     * 

 

[Y]ou have some good qualities that you bring 

to the team but you also have some qualities 

that need improvement. . . .  [Y]ou have 

times where you struggle to meet the 

expectations and lose focus of maintaining 

healthy relationships. 

 

28.  On August 9, 2017, Mr. Rush and Mr. Reid met with  

Ms. Wall and issued her a Corrective Action (August 2017 

Corrective Action) for gossiping and “harassing behavior that is 

creating an unproductive and hostile work environment for those 

that have to work with you.”  

29.   This disciplinary action was issued after Mr. Rush 

received a complaint from a third-party vendor that Ms. Wall had 

a conflict with one of its employees (a non-GFS employee), and he 

had received approximately a dozen complaints from other GFS 

employees against Ms. Wall within a short timeframe.  Ms. Wall 

also had confrontational interactions with members of the 

custodial team.  Based on these complaints, Mr. Reid interviewed 

the complainants, obtained written documentation, and drafted the 

August 2017 Corrective Action with Mr. Rush. 

 

 



10 

30.  Based on the unrebutted testimony of Mr. Rush and  

Ms. Vanacore, the undersigned finds GFS did receive complaints 

about Ms. Wall, but makes no finding regarding the substance or 

veracity of those complaints.
1/
 

31.  The August 2017 Corrective Action was not vetted 

through Human Relations or Ms. Vanacore prior to being issued to 

Ms. Wall.   

32.  The August 2017 Corrective Action also states, 

Consequences/Actions:  Michelle, any future 

incidents of you making derogatory comments 

about your peers spreading rumor [sic] or 

your participation in harassing behavior is 

totally unacceptable and may be cause for 

further disciplinary action up to and 

including separation of employment.  

 

Additionally, it warned that if there are any other “additional 

performance or policy violation issues, you will be subject to 

further disciplinary action up to and including termination.” 

33.  Upon receiving the August 2017 Corrective Action from 

Mr. Rush, Ms. Wall was upset and disagreed with it.   

34.  In Ms. Wall’s next performance review on March 18, 

2018, Mr. Reid instructed her to adhere to the GFS Code of 

Conduct, avoid gossip, and “challenge yourself to get more 

involved with your team members and build positive 

relationship[s] with them.” 
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35.  Other than the three-day suspension in 2015, there was 

no evidence Ms. Wall lost salary or a bonus for the Corrective 

Actions, counseling session, or her performance scores. 

36.  Based on the wording of the Corrective Actions, HR 

Policy 10, and Ms. Vanacore’s testimony, all of the Corrective 

Actions made Ms. Wall ineligible for other positions at GFS for 

six months after they were issued.  Therefore, as explained in 

the Conclusions of Law below, the undersigned finds the 

Corrective Actions are formal discipline, and constitute adverse 

employment actions. 

37.  Based on the same reasoning, Ms. Wall’s counseling 

session and the performance reviews do not constitute adverse 

employment actions. 

38.  Ms. Wall has been a good employee since the August 2017 

Corrective Action.  

39.  In June 2018, Mr. Rush sent Ms. Wall an email 

indicating she was doing good work in her area.  In October 2018, 

Ms. Wall was offered a change in shifts and work areas, but she 

declined the move. 

40.  In her PRO and at the hearing, Ms. Wall argued she 

suffered from a hostile work environment based on four separate 

incidents in November 2016, March 2017, May 2017 and August 2017; 

mistreatment by her superiors; and discriminatory comments from 

her co-workers.    
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False Accusations  

41.  GFS falsely accused Ms. Wall twice of violating company 

policy.  The first accusation was for stealing company time in 

November 2016.  Mr. Reid observed Ms. Wall taking a break at an 

unusual time.  When he checked the time clock program to see if 

Ms. Wall had clocked out, it showed that she had not.  Ms. Wall 

insisted she had properly clocked out before going on break.  

After reviewing the time clock program again with Ms. Wall, it 

showed Ms. Wall had in fact properly checked out.  Mr. Reid was 

not aware the time clock program had a short delay; it had not 

updated itself when he had first checked it.  Upon learning of 

his mistake, Mr. Reid apologized to Ms. Wall.   

42.  The second incident was in April 2017.  Mr. Bracero 

issued a “fail” note on Plaintiff’s work order, indicating  

Ms. Wall had failed to clean the smoke area and guard check area. 

The note was not considered discipline, but rather, feedback.  It 

was the typical type of counseling a mechanic or custodian may 

get to alert the employee he or she needed to improve. 

43.  Upon seeing the note, Ms. Wall denied she was 

responsible for the failure and offered proof that she was not 

scheduled on the day the “fail” was issued to her.  After a 

review of the schedule, Mr. Rush determined Mr. Bracero had made 

a mistake and that Ms. Wall had been on vacation on the date in 
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question.  The “fail” was removed and Mr. Bracero and Mr. Reid 

apologized to Ms. Wall. 

44.  After the time clock incident, Mr. Rush counseled  

Mr. Reid to familiarize himself with the time clock program.  

Regarding the false “fail,” Mr. Rush admitted Mr. Bracero had 

made a mistake in failing to take the schedule into consideration 

when inspecting and evaluating areas for satisfactory work.   

45.  There was no evidence the time clock or “fail” 

incidents resulted in a Corrective Action or that Ms. Wall 

suffered any discipline, demotion, or financial detriment as a 

result of Mr. Reid’s and Mr. Bracero’s mistakes.   

Increased Workload 

46.  On March 27, 2017, Ms. Wall complained to Mr. Reid 

about her workload.  She did not claim she had more than other 

workers. Rather, she complained the increased workload would not 

allow her to complete her existing duties.  As a result, her work 

area was eventually decreased.   

47.  GFS offered credible evidence that the total workload 

at the Plant City Center had increased and it was short-staffed.  

As a result, all of the custodial crew had increased work. 

48.  Ms. Wall did not offer evidence of the race, age, or 

gender of any other custodian. 
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49.  There was no credible evidence at the hearing that   

Ms. Wall’s workload was more than any of the other custodial 

workers.   

Mr. Bracero’s Conduct 

50.  Ms. Wall also alleges that around March 2017,  

Mr. Bracero was watching her work, calling her when she was in 

the bathroom, and yelling at her.  Although Mr. Bracero denied 

this behavior, it is clear from their testimony that Mr. Bracero 

and Ms. Wall have had a less than friendly working relationship.  

The undersigned finds Ms. Wall’s testimony regarding Mr. Bracero 

more credible and finds Mr. Bracero got upset with Ms. Wall, 

watched Ms. Wall, and called her while she was on break.   

51.  There is no evidence, however, that Mr. Bracero’s 

conduct was related to Ms. Wall’s age, ethnicity, or gender.  As 

a Maintenance Lead, Mr. Bracero’s duties were to take care of 

day-to-day situations on the floor, record attendance, monitor 

workflow, and assist the maintenance and custodial crews in 

performing their tasks.   

52.  Watching the custodians, including Ms. Wall, and 

calling them on the radio were part of his duties.  There was no 

evidence Ms. Wall had been singled out, or that Mr. Bracero 

treated other employees differently.   
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Discriminatory Comments 

53.  Ms. Wall alleges that Leon Bennett told her during 

their work shift that he was going to go online and order two 

Asian women, one for cleaning and one for his entertainment.  

There was no evidence of Mr. Bennett’s position or when he made 

this statement to Ms. Wall.  

54.  Mike Parm had made a similar comment to Ms. Wall and 

asked her repeatedly if she would clean his house.  When she 

declined, he told her he would order three Asian women:  one for 

dishes, one for vacuuming, and one for himself.  There was no 

evidence of Mr. Parm’s position or when this statement was made.  

55.  GFS offered no evidence at the hearing contradicting 

Ms. Wall’s account of the comments made to her by Mr. Bennett and 

Mr. Parm.
2/
  The undersigned finds that based on Ms. Wall’s 

unrefuted testimony, and based on her demeanor at the hearing 

that Mr. Bennett and Mr. Parm made these offensive statements to 

her.   

56.  At the meeting on Ms. Wall’s Corrective Action for 

gossiping in August 2017, Ms. Wall told Mr. Rush and  

Mr. Reid about these comments.  This was the first time she had 

complained to anyone at GFS about any kind of discrimination.  

57.  There is conflicting testimony about what happened 

next.  Mr. Rush testified he told Ms. Wall he could not act on 
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the information she gave him, and it would need to be addressed 

by HR.  Mr. Rush states he passed the information on to HR.   

58.  Ms. Vanacore’s testimony and the emails admitted into 

evidence show that Mr. Rush did not inform HR about Ms. Wall’s 

allegations against Mr. Bennett and Mr. Leon.  Rather, 

Ms. Vanacore was on vacation during the August 9, 2017, meeting, 

and was approached by Ms. Wall when she returned.  The 

undersigned finds it was Ms. Wall who raised the inappropriate 

comments by Mr. Bennett and Mr. Parm to Ms. Vanacore after she 

received the August 2017 Corrective Action.   

59.  Regardless, after Ms. Wall told Ms. Vanacore she had 

been verbally harassed, Ms. Vanacore took Ms. Wall’s statement 

and asked her if she wished HR to investigate the claims.   

Ms. Wall indicated, “yes.”   

60.  As a result, Ms. Vanacore alerted her supervisor, 

Mr. Laviolette, and they developed an action plan related to the 

investigation.  During the investigation Ms. Vanacore 

communicated regularly with Ms. Wall.  

61.  On August 23, 2017, Ms. Wall relayed an additional 

allegation to Ms. Vanacore that Mr. Bennett drove up to her in a 

golf cart and asked her, “want to go for a ride on my ride.”  It 

was in this email to Ms. Vanacore that Ms. Wall gave more details 

about the previous comments made by Mr. Bennett and Mr. Parm.  
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62.  Ms. Vanacore and Mr. Laviolette conducted interviews 

with Mr. Bennett and Mr. Parm.  Both denied making the comments 

to Ms. Wall.  Ms. Vanacore then asked Ms. Wall if she had any 

other details or evidence regarding these statements.  Ms. Wall 

gave Ms. Vanacore mixed signals by indicating to her she did not 

want anyone to know she had made the allegations, but also 

listing other people for HR to talk to.  Eventually, HR did not 

interview any of the people Ms. Wall provided because they were 

not working at the time of the investigation.  

63.  After conducting the investigation, Ms. Vanacore 

believed Mr. Bennett and Mr. Parm, and concluded there was no 

evidence to sustain Ms. Wall’s allegations. 

64.  The undersigned finds that once Ms. Wall reported these 

statements to HR, GFS investigated the claims and closed the 

file.  

65.  There was no evidence of any further offensive comments 

or adverse action after the August 2017 Corrective Action and 

investigation into the discriminatory comments.  Ms. Wall 

continues to work as a custodian at the Plant City Center.  

CONCLUSIONS OF LAW 

66.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

cause pursuant to sections 120.569, 120.57(1), and 760.11(7), 

Florida Statutes.  See Fla. Admin. Code R. 60Y-4.016. 
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67.  The FCRA protects individuals from discrimination in 

the workplace.  See §§ 760.10 and 760.11, Fla. Stat.  Section 

760.10 states, in pertinent part: 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual’s race, color, religion, sex, 

pregnancy, national origin, age, handicap, or 

marital status.  (emphasis added).  

 

68.  Because the FCRA is patterned after Title VII of the 

Civil Rights Act of 1964, as amended (Title VII), and the Age 

Discrimination in Employment Act (ADEA), Florida courts are 

guided by federal decisions construing Title VII and the ADEA 

when considering claims under the FCRA.  See Thompson v. Baptist 

Hosp. of Miami, Inc., 279 F. App’x 884, 888 n.5 (11th Cir. 2008) 

(affirming dismissal of race discrimination FCRA claim for the 

same reasons as dismissing Title VII claims); Yaro v. Israel, 242 

So. 3d 1140, 1141 (Fla. 4th DCA 2018) (“Appellant made his claims 

under the Florida Civil Rights Act, but we apply federal case law 

interpreting the ADEA to cases arising under the FCRA.”).  

69.  The burden of proof in an administrative proceeding is 

on Ms. Wall as the complainant.  See Dep’t of Banking & Fin., Div. 

of Sec. & Investor Prot. v. Osborne Stern & Co., 670 So. 2d 932, 

935 (Fla. 1996)(“The general rule is that a party asserting the 
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affirmative of an issue has the burden of presenting evidence as 

to that issue.”).  To show a violation of the FCRA, Ms. Wall must 

establish, by a preponderance of the evidence, a prima facie case 

of discrimination.  See St. Louis v. Fla. Int’l Univ., 60 So. 3d 

455, 458-59 (Fla. 3d DCA 2011)(reversing jury verdict awarding 

damages on FCRA racial discrimination and retaliation claims where 

employee failed to show similarly situated employees outside his 

protected class were treated more favorably; finding prima facie 

case not established).   

70.  “Preponderance of the evidence” is the “greater weight” 

of the evidence, or evidence that “more likely than not” tends to 

prove the fact at issue.  This means that if the undersigned found 

the parties presented equally competent substantial evidence, 

Ms. Wall would not have proved her claims by the “greater weight” 

of the evidence, and would not prevail in this proceeding.  See 

Gross v. Lyons, 763 So. 2d 276, 289 n.1 (Fla. 2000). 

71.  A petitioner may establish an FCRA claim by presenting 

direct evidence of discrimination, or circumstantial evidence 

that creates an inference of discrimination.  See Tseng v. Fla. 

A&M Univ., 380 Fed. App’x 908, 909 (11th Cir. 2010); Valenzuela 

v. GlobeGround N. Am., LLC, 18 So. 3d 17, 22 (Fla. 3d DCA 2009).   

72.  Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent behind an employment 

decision without any inference or presumption.  Denney v. City of 
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Albany, 247 F.3d 1172, 1182 (11th Cir. 2001); see also Holifield 

v. Reno, 115 F.3d 1555, 1561 (11th Cir. 1997).  Courts have held 

that “‘only the most blatant remarks, whose intent could be 

nothing other than to discriminate . . .’ will constitute direct 

evidence of discrimination.”  Damon v. Fleming Supermarkets of 

Fla., Inc., 196 F.3d 1354, 1358-59 (11th Cir. 1999)(citations 

omitted).  Although there is no question the alleged remarks made 

by Mr. Bennett and Mr. Parm that they were going to order an 

Asian women to perform various tasks were blatantly 

discriminatory, Mr. Bennett’s poorly worded offer to ride the 

golf cart is not.   

73.  To constitute direct evidence of discrimination, 

statements of discriminatory intent must also be made by a person 

involved in the challenged decision.  See Wheatley v. Baptist 

Hosp. of Miami, 16 F. Supp. 2d 1356, 1359-60 (11th Cir. 1999). 

Based on this record, even though the “Asian women” comments are 

blatantly offensive, they are “stray remarks,” which do not 

constitute direct evidence of discrimination because the comments 

were not (1) made by decision makers or actors (Mr. Rush, 

Mr. Bracero, or Mr. Reid) responsible for the alleged 

discrimination; and (2) made in the context of the challenged 

decision.  See Vickers v. Fed. Express Corp., 132 F. Supp. 2d 

1371 (S.D. Fla. 2000).   
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74.  Although the alleged comments made by Mr. Parm and  

Mr. Bennett were boorish and insensitive, neither Mr. Parm nor 

Mr. Bennett were involved in any of the actions Ms. Wall 

complains about –- the false accusations, the Corrective Actions, 

or her workload.  Therefore, these statements cannot be 

considered direct evidence of discriminatory intent.  

75.  Alternatively, Ms. Wall can establish her case through 

circumstantial proof following the framework set forth in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04, 93 S. Ct. 

1817, 36 L. Ed. 2d 668 (1973).  In this case, the framework 

involves a three-step process.  First, Ms. Wall must establish a 

prima facie case of discrimination based on her gender, 

race/ethnicity, and age; if Ms. Wall does so, a presumption of 

discrimination arises against Respondent.  If Ms. Wall completes 

step one, Respondent has the burden to present a legitimate, non-

discriminatory reason for its employment actions; if Respondent 

can put forth such a reason, Petitioner’s presumption of 

discrimination evaporates.  Finally, if Respondent can complete 

the second step, Ms. Wall has the burden of proving the reason 

established by Respondent was a pretext for discrimination.  A 

“pretext” is a reason given in justification for conduct that is 

not the real reason.  McDonnell Douglas Corp., 411 U.S. at 802; 

Scholz v. RDV Sports, Inc., 710 So. 2d 618, 624 (Fla. 5th DCA 

1998)(evaluating race discrimination claim under FCRA). 
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76.  Although these burdens of production shift back and 

forth, the ultimate burden of persuasion that GFS intentionally 

discriminated against her remains at all times with Ms. Wall.  See 

EEOC v. Joe’s Stone Crabs, Inc., 296 F.3d 1265, 1273 (11th Cir. 

2002); Byrd v. RT Foods, Inc., 948 So. 2d 921, 927 (Fla. 4th DCA 

2007)(noting under FCRA the ultimate burden of proving intentional 

discrimination remains with the plaintiff at all times.). 

Age Discrimination 

77.  To prevail on her age discrimination claim, Ms. Wall 

must prove by a preponderance of the evidence that 1) she is a 

member of a protected class; 2) she was qualified for this 

position; 3) she was subjected to an adverse employment action; 

and 4) GFS treated employees of a different age more favorably 

than she was treated.
3/
  Moreover, she must show that she suffered 

from an adverse employment action that would not have occurred 

“but for” her age.  Gross v. FBL Fin. Servs., Inc., 557 U.S. 167, 

180, 129 S. Ct. 2343, 2352, 174 L. Ed. 2d 119 (2009).  

78.  Here, Ms. Wall testified she was 40 years old, but 

there was no evidence regarding the ages of any of the other 

employees. There was no evidence -- direct or otherwise -- that 

any comments made to her or any action taken against her was 

based on her age.  As such, Ms. Wall has failed to show that any 

actions by GFS would not have been taken “but for” her age, and 

her age discrimination claim fails.  
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Race/Ethnic and Gender Discrimination 

A.  Disparate Treatment  

79.  To establish a prima facie case of gender or ethnic 

discrimination, the burden is on Ms. Wall to show:  (1) she 

belongs to a protected class; (2) she is qualified to perform the 

job; (3) she suffered an adverse employment action; and (4) GFS 

treated similarly situated employees outside the employee’s 

protected class more favorably.  Holifield v. Reno, 115 F.3d 

1555, 1562 (11th Cir. 1997); Guadamuz v. Entercom Miami, LLC, 

2019 U.S. Dist. LEXIS 15678, at *20-21 (S.D. Fla. Jan. 29, 2019).  

80.  Regarding the first prong, Ms. Wall has shown she 

belongs to a protected class based on her race or ethnicity, and 

her gender.   

81.  As to the second prong, Respondent argues in its PRO 

that Ms. Wall is not qualified because she does not get along 

with her co-workers.  The evidence, however, establishes 

otherwise.  Petitioner’s performance reviews, Mr. Rush’s email 

commending Petitioner’s improvement in the area, and the offer to 

allow Ms. Wall to change to another shift and area all support a 

finding that Ms. Wall was and is qualified.  It is doubtful GFS 

would allow unqualified employees to continue to clean the Plant 

City Center facility given the detrimental results a negative 

audit or inspection would have.  Therefore, Ms. Wall has met the 
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burden of showing she was qualified for the position of 

custodian.  

82.  Ms. Wall complains of numerous actions taken by GFS.
4/
  

Not everything, however, that makes an employee unhappy is an 

actionable adverse action.  See Davis v. Town of Lake Park, 245 

F.3d 1232, 1238 (11th Cir. 2001).  To constitute an actionable 

“adverse employment action,” the action must impact the terms, 

conditions, or privileges of the job in a real or demonstrable 

way.  See Crawford v. Carroll, 529 F.3d 961 (11th Cir. 2008); 

Town of Lake Park, 245 F.3d at 1239.  In other words, the action 

must require a material change in terms and conditions of 

employment.  See McCaw Cellular Comm. v. Kwiatek, 763 So. 2d 

1063, 1066 (Fla. 4th DCA 1999).   

83.  GFS argues that other than the suspension she received 

in 2016 for insubordination, Ms. Wall did not suffer any material 

change in the terms and conditions of her employment, nor did she 

suffer monetarily.  Ms. Wall established that the Corrective 

Actions did impact her eligibility for promotions within GFS.  As 

such, the Corrective Actions constitute adverse actions under the 

FCRA. 

84.   Finally, to meet the fourth “comparator” element of a 

disparate treatment claim, Ms. Wall must show she is similarly 

situated in all relevant respects to the employees she claims 

were given preferential treatment.  See Woods v. Cent. Fellowship 
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Christian Acad., 545 F. App’x 939, 945 (11th Cir. 2013) (“When a 

Title VII plaintiff attempts to show discriminatory intent by 

pointing to non-protected class members treated differently, the 

proffered comparator must be nearly identical to the plaintiff.”) 

(citations omitted).  More specifically, to be valid comparators 

for disparate discipline they must have “(1) dealt with the same 

supervisor, (2) been subject to the same standards, and (3) 

engaged in the same conduct without such differentiating or 

mitigating circumstances that would distinguish their conduct or 

the employer’s treatment of them for it.”  Sanguinetti v. United 

Parcel Serv., Inc., 114 F. Supp. 2d 1313, 1317 (S.D. Fla. 2000). 

85.  Of the three Corrective Actions, Ms. Wall has only 

alleged comparators relating to the one from August 2017 –-  

Mr. Bennett and Mr. Parm.  Although not artfully alleged,  

Ms. Wall essentially argues she was wrongfully disciplined based 

on hearsay and anonymous complaints.  The investigation against 

her, an Asian-American female, was treated differently than the 

investigation of Mr. Bennett and Mr. Parm, two non-Asian males.  

86.  The complaints made against Mr. Bennett and Mr. Parm 

were handled differently than the complaints against Ms. Wall.  

The Bennett/Parm investigation was handled by HR, involved 

interviews by two GFS employees (Ms. Vanacore and  

Mr. Laviolette), and both men were allowed to give their side of 

the story before the investigation was closed.  In contrast, the 
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complaints against Ms. Wall were not investigated by HR, but 

rather, solely by Mr. Reid (HR was not even informed until after 

Ms. Wall had been disciplined); and Ms. Wall was not given an 

opportunity to respond until being issued the discipline.  

87.  Applying the factors used to evaluate the comparability 

of the actual complaints, however, is a closer call.  The first 

and second factors favor finding comparability.  Mr. Bennett,  

Mr. Parm, and Ms. Wall all reported to Mr. Reid, and all GFS 

employees were subject to the same GFS Employee Code of Conduct.   

88.  Regarding the third factor, however, it cannot be said 

on this record that the conduct alleged against Ms. Wall was the 

same kind of conduct as the conduct she alleged against  

Mr. Bennett and Mr. Parm.  Whereas there was only one complaint 

against Mr. Parm and two complaints against Mr. Bennett in an 

unknown timeframe, Ms. Wall had numerous complaints filed against 

her in a short period of time by her co-workers and a third-party 

vendor also complained about Ms. Wall’s conduct.  Moreover, while 

Ms. Wall had a history of discipline for gossiping and 

insubordination, there was no evidence her comparators had been 

previously disciplined at all.  As such, GFS’s different 

treatment of Ms. Wall as compared with that of Mr. Bennett and 

Mr. Parm cannot be said to be based on similar conduct.   

89.  As such, Ms. Wall fails to make out a prima facie 

discrimination case of disparate treatment because she has not 
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identified any similarly situated employees outside of her 

protected class who were treated more favorably for similar 

conduct.  Because she fails to establish a prima facie case of 

discrimination under the McDonnell Douglas burden-shifting 

framework, it is unnecessary to discuss the other burdens 

relating to non-discriminatory reasons or pretext. 

B.  Hostile Work Environment 

90.  Ms. Wall also alleges GFS required her to work in a 

hostile workplace.  The FCRA protects an employee from a hostile 

workplace.  See  Webb v. Worldwide Flight Serv., 407 F.3d 1192 

(11th Cir. Fla. 2005).    

91.  To be hostile, the workplace must be so “permeated with 

discriminatory intimidation, ridicule, and insult, that [it] is 

sufficiently severe or pervasive to alter the conditions of the 

victim’s employment and create an abusive working environment.”  

Harris v. Forklift Sys., Inc., 510 U.S. 17, 21, 114 S.Ct. 367, 

370, 126 L. Ed. 2d 295 (1993)(citations and quotations omitted).  

The requirement that the harassment be “severe or pervasive” 

contains both a subjective and objective component.  Id. 

(citations omitted).  Thus, to be actionable, the behavior must 

result in both an environment that a reasonable person would find 

hostile or abusive, and an environment that the victim 

subjectively perceives to be abusive.  Id. 
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92.  In evaluating the objectivity requirement, the Eleventh 

Circuit has explained that courts should review the totality of 

the circumstances and consider:  (1) the frequency of the 

conduct; (2) the severity of the conduct; (3) whether the conduct 

is physically threatening or a “mere offensive utterance;” and 

(4) whether the conduct unreasonably interferes with job 

performance.  Id.  Behavior amounts to a hostile work environment 

when instances are repetitive or escalate in frequency.  See 

Jones v. UPS Ground Freight, 683 F.3d 1283, 1303 (11th Cir. 

2012).  Though all of these factors should be taken into account, 

“no single factor is required.”  Id.  Finally, in making this 

determination, the court can only consider instances of 

harassment that were based on a protected class.  See Zhou v. 

Intergraph Corp., 2019 U.S. Dist. LEXIS 2438, at *18 (N.D. Ala. 

Jan. 7, 2019)(finding harassment was too infrequent where it 

occurred 15 times over a three-to-four year period, but was 

severe in that they were indirect propositions for sex).  

93.  Here, although Ms. Wall complains about Mr. Bracero’s 

conduct and the false accusations as harassment, there is no 

evidence that these actions were motivated by Ms. Wall’s 

ethnicity or gender.  

94.  The statements by Mr. Bennett and Mr. Parm, however, 

were certainly derogatory and based on Ms. Wall’s ethnicity and 

gender.  There is nothing in the record indicating when the two 
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“online purchase of Asian women” comments were made by Mr. Parm 

and Mr. Bennett.  But even if they were made within the 365-day 

timeframe allowable under FCRA, they are too infrequent under 

Eleventh Circuit case law to qualify as severe and pervasive.  

See, e.g., Guthrie v. Waffle House, 460 F. App’x 803,  

807 (11th Cir. 2012) (finding that “a few dozen comments or 

actions . . . spread out over a period of eleven months” was 

insufficiently frequent); Mitchell v. Pope, 189 F. App’x 911, 913 

(11th Cir. 2006)(finding that specific instances of offensive 

conduct over four years was insufficiently frequent). 

95.  Moreover, even though Ms. Wall believes GFS should have 

done more to address her complaints about the inappropriate 

comments, it responded to the incident with “immediate and 

appropriate corrective action” that was “reasonably likely to 

prevent the misconduct from recurring.”  See Watson v. Blue 

Circle, Inc., 324 F.3d 1252, 1260-61 (11th Cir. 2003); Kilgore v. 

Thompson & Brock Mgmt., Inc., 93 F.3d 752, 754 (11th Cir. 1996). 

Thus, the undersigned finds that Ms. Wall’s claim of hostile work 

environment based on her ethnicity and gender fail.  See Gadling-

Cole v. Bd. of Trs. of the Univ. of Ala., 2015 U.S. Dist. LEXIS 

127161, at *2 (N.D. Ala. Sep. 23, 2015) (granting employer summary 

judgment in race discrimination case even though employee 

testified about negative behavior from co-workers and 

microaggressions).   
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96.  Finally, the crux of Ms. Wall’s testimony and argument 

at the hearing was that she was being treated badly by Mr. Bracero 

and Mr. Reid, and the discipline taken against her was unfair 

since it was based on inaccurate statements by her co-workers.  

Even if the undersigned agreed that GFS handled the August 2017 

Corrective Action badly, it did not violate the FCRA.  See Sunbeam 

TV Corp. v. Mitzel, 83 So. 3d 865, 872 (Fla. 3d DCA 2012)(“bad 

business decisions do not necessarily correlate with decisions 

that violate the law.”); see also Damon, 196 F.3d at 1361 (“We 

have repeatedly and emphatically held that a defendant may 

terminate an employee for a good or bad reason without violating 

federal law. . . .  We are not in the business of adjudging 

whether employment decisions are prudent or fair.”); Alexander v. 

Fulton Cnty., Ga., 207 F.3d 1303, 1341 (11th Cir. 2000)(“[I]t is 

not the court’s role to second-guess the wisdom of an employer’s 

decisions as long as the decisions are not racially motivated.”). 

97.  Consequently, Ms. Wall did not meet her ultimate burden 

of proving by a preponderance of the evidence that GFS’s actions 

were discriminatory based on her age, gender, or ethnicity.  Thus, 

there has been no violation of the FCRA.  Accordingly, the 

Petition for Relief must be dismissed.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 
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Relations issue a final order finding that Petitioner, Nou M. 

Wall, did not prove that Respondent, Gordon Food Services, 

committed an unlawful employment practice against her; and 

dismissing her Petition for Relief from an unlawful employment 

practice. 

DONE AND ENTERED this 27th day of February, 2019, in 

Tallahassee, Leon County, Florida. 

S                                   

HETAL DESAI 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 27th day of February, 2019. 

 

 

ENDNOTES 

 
1/
  Although GFS asserts employees threatened to quit if  

Ms. Wall’s behavior continued, claimed employees complained that 

they did not feel safe around Ms. Wall, and stated she made 

comments about an employee’s weight, there was no credible 

evidence regarding these statements.  Mr. Rush’s testimony 

regarding the substance of the complaints is not reflected in the 

August 2017 Corrective Action.  Although Mr. Rush stated these 

complaints were documented by Mr. Reid, these documents were not 

offered into evidence by GFS.  There was no evidence at the final 

hearing of who made the complaints against Ms. Wall, when these 

complaints were made, to whom they were made, or the nature of 

the complaints against her.  Mr. Rush could not even identify the 

complainants’ race or age.  As such, Mr. Rush’s testimony 
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regarding the fact that there were complaints is accepted, but 

the testimony regarding the substance of the complaints is 

rejected.  

 
2/
  Ms. Wall’s testimony as to the statements made to her by her 

co-workers were not offered into evidence to “prove the truth of 

the matter asserted” (which was that Mr. Bennett and Mr. Parm 

were going to order Asian women) and, therefore, are not hearsay. 

See §90.801(1)(c), Fla. Stat.  Even if they were hearsay 

statements, the statements made to Ms. Wall these statements 

would be considered admissions and qualify as exceptions to the 

hearsay rule. See 90.803(18)(d), Fla. Stat. (creating an 

exception to the hearsay rule for a “statement by the party’s 

agent or servant concerning a matter within the scope of the 

agency or employment thereof, made during the existence of the 

relationship”).  

 
3/
  The FCRA differs from the ADEA in that the ADEA specifically 

protects employees aged 40 and older, and the FCRA does not set a 

minimum age for a protected class.  The Commission has determined 

that the age “40” has no significance in determining whether age 

discrimination has occurred under the FCRA.  See Ellis v. Am. 

Aluminum, Case No. 14-5355, (DOAH July 14, 2015) modified, (Fla. 

FCHR Sep. 17, 2015).  Thus, whereas under the ADEA an employee 

must be 40 years old and the comparator must be significantly 

younger, under the FCRA a petitioner can simply show that 

individuals similarly situated of a “different” age were treated 

more favorably. 

 
4/
  Section 760.11(1) allows a person alleging an FCRA  

discrimination claim to file a complaint within 365 days of the 

alleged violation.  Thus, actions occurring more than 365 days 

prior to Ms. Wall’s October 23, 2017, filing of her Charge of 

Discrimination are not actionable.  These would include the 

Corrective Actions from 2014 and 2015, the false accusation of 

stealing time from 2016, and perhaps the undated comments made by 

Mr. Bennett and Mr. Parm.  However, because the Commission did 

not dismiss any of Ms. Wall’s claims, and because GFS raised  

Ms. Wall’s work history back to her hire date, these events are 

discussed in the context of Petitioner’s hostile environment 

claim, and evaluated by the undersigned in an effort to address 

all the issues raised at the final hearing. 
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COPIES FURNISHED: 

 

Cathy Tracey, Esquire 

Gordon Food Service 

1410 Gordon Food Service Drive 

Plant City, Florida  33563 

 

Nou M. Wall 

6519 Farris Drive 

Lakeland, Florida  33811 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399-7020 

(eServed) 

 

Karen M. Morinelli, Esquire 

Ogletree Deakins 

Suite 3600 

100 North Tampa Street 

Tampa, Florida  33602 

(eServed) 

 

Lara J. Peppard, Esquire 

Ogletree Deakins Nash Smoak 

  Smoak and Stewart, P.C. 

Suite 3600 

100 North Tampa Street 

Tampa, Florida  33602 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399-7020 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

TAL SIMHONI, 

 

     Petitioner, 

 

vs. 

 

MIMO ON THE BEACH I CONDOMINIUM 

ASSOCIATION, INC., 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 18-4442 

 

 

RECOMMENDED ORDER 

 

     This case came before Administrative Law Judge John G. 

Van Laningham for final hearing by video teleconference at sites 

in Tallahassee and Miami, Florida, on November 5, 2018.  A 

supplemental hearing was conducted by telephone on November 27, 

2018, with participants at multiple locations. 

APPEARANCES 

For Petitioner:  Tal Simhoni, pro se 

  Post Office Box 964 

  New York, New York  10018 

 

For Respondent:  Melissa A. O'Connor, Esquire 

  PeytonBolin, PL 

  3343 West Commercial Boulevard, Suite 100 

  Fort Lauderdale, Florida  33309 

 

STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent unlawfully 

discriminated against Petitioner on the basis of her religion or 

national origin in violation of the Florida Fair Housing Act. 
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PRELIMINARY STATEMENT 

 

In a Housing Discrimination Complaint filed with the 

Florida Commission on Human Relations ("FCHR") on or around 

September 27, 2017, Petitioner Tal Simhoni alleged that 

Respondent Mimo on the Beach I Condominium Association, Inc., 

had engaged in unlawful housing discrimination based on religion 

or national origin by depriving her of access to common 

facilities or services.  

FCHR investigated Ms. Simhoni's claims and, on August 7, 

2018, issued a Notice of Determination of No Cause which 

dismissed the complaint she had filed on the grounds that 

reasonable cause did not exist to believe that a discriminatory 

housing practice had occurred.  Thereafter, Ms. Simhoni filed a 

Petition for Relief, which FCHR transmitted to the Division of 

Administrative Hearings ("DOAH") on August 22, 2018. 

The final hearing took place on November 5, 2018.  A 

supplemental hearing session was held on November 27, 2018, for 

the limited purpose of letting Ms. Simhoni call as witnesses two 

City of Miami Beach employees.  In a case spanning both days, 

Ms. Simhoni testified on her own behalf and presented three 

additional witnesses:  Jimmy McMillan, Miguel Romero, and 

Marisel Santana.  She also submitted a large notebook full of 

documents, which (with the exception of a New York Times 

article), was admitted as Petitioner's Composite Exhibit 1.  
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Respondent called one witness, Arlyn M. Mendoza, the current 

president of its Board of Directors.  Respondent's Exhibits R1 

through R4, R20 through R22, and R26 were admitted into evidence 

as well. 

The final hearing transcripts were filed on December 27, 

2018, and January 28, 2019.  Each side submitted a proposed 

recommended order, and these have been considered. 

Ms. Simhoni filed a number of post-hearing motions.  

Instead of ruling on each motion individually, the undersigned 

notes that all relevant evidence was carefully reviewed, as were 

all of the parties' respective arguments.  Allegations, 

arguments, and evidence not specifically addressed herein were 

not overlooked but, rather, were rejected as irrelevant, 

unpersuasive, or contrary to the greater weight of the credible 

evidence.  Any pending motion that requests relief inconsistent 

with the foregoing statement or with any portion of the balance 

of this Recommended Order is, to the extent of such 

inconsistency, hereby denied; to the extent not denied, the 

motions are granted. 

Unless otherwise indicated, citations to the Florida 

Statutes refer to the 2018 Florida Statutes. 

FINDINGS OF FACT 

 1.  Petitioner Tal Simhoni ("Simhoni"), a Jewish woman who 

identifies the State of Israel as her place of national origin, 
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at all times relevant to this action owned Unit No. 212 in Mimo 

on the Beach I Condominium (the "Condominium"), which is located 

in Miami Beach, Florida.  She purchased this unit in 2009 and a 

second apartment (Unit No. 203) in 2010.  Simhoni has resided at 

the Condominium on occasion but her primary residence, at least 

as of the final hearing, was in New York City. 

 2.  The Condominium is a relatively small community 

consisting of two buildings comprising 28 units.  Respondent 

Mimo on the Beach I Condominium Association, Inc. 

("Association"), a Florida nonprofit corporation, is the entity 

responsible for operating and managing the Condominium and, 

specifically, the common elements of the Condominium property.  

Governing the Association is a Board of Directors (the "Board"), 

a representative body whose three members, called "directors," 

are elected by the unit owners.   

 3.  Simhoni served on the Board for nearly seven years.  

From July 2010 until April 2011, she held the office of vice-

president, and from April 2011 until June 1, 2017, Simhoni was 

the president of the Board.   

 4.  Simhoni's term as president was cut short when, in 

May 2017, she and the other two directors then serving with her 

on the Board were recalled by a majority vote of the 

Condominium's owners.  The Association, while still under the 

control of the putatively recalled directors, rejected the vote 
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and petitioned the Department of Business and Professional 

Regulation, Division of Condominiums, Timeshares, and Mobile 

Homes ("DBPR"), for arbitration of the dispute.  By Summary 

Final Order dated June 1, 2017, DBPR upheld the recall vote and 

ordered that Simhoni, Marisel Santana, and Carmen Duarte be 

removed from office, effective immediately.     

 5.  The run-up to the recall vote entailed a campaign of 

sorts to unseat Simhoni, which, as might be expected, caused 

friction between neighbors.  Without getting into details that 

aren't important here, it is fair to say that, generally 

speaking, the bloc opposed to Simhoni believed that she had 

poorly managed the Condominium, especially in connection with 

the use of Association funds.  Some of Simhoni's critics were 

not shy about voicing their opinions in this regard, which——

understandably——led to hard feelings.  Simhoni vehemently 

disputes the charges of her critics and, clearly, has not gotten 

over her recall election defeat, which she blames on false, 

unfair, and anti-Semitic accusations against her. 

 6.  This is a case of alleged housing discrimination 

brought under Florida's Fair Housing Act (the "Act").  

Specifically, Simhoni is traveling under section 760.23(2), 

Florida Statutes, which makes it "unlawful to discriminate 

against any person in the terms, conditions, or privileges of 

sale or rental of a dwelling, or in the provision of services or 
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facilities in connection therewith, because of race, color, 

national origin, sex, handicap, familial status, or religion."  

(Emphasis added).  The applicable law will be discussed in 

greater detail below.  The purpose of this brief, prefatory 

mention of the Act is to provide context for the findings of 

fact that follow. 

     7.  The principal goal of section 760.23(2) is to prohibit 

the denial of access to housing based on discriminatory animus.  

Simhoni, however, was not denied access to housing.  She is, in 

fact, a homeowner.  Contrary to what some might intuit, the Act 

is not an all-purpose anti-discrimination law or civility code; 

it does not purport to police personal disputes, quarrels, and 

feuds between neighbors, even ugly ones tinged with, e.g., 

racial or religious hostility.  To the extent the Act authorizes 

charges based on alleged post-acquisition discrimination, such 

charges must involve the complete denial of services or 

facilities that are available in common to all owners as a term 

or condition of ownership——the right to use common areas, for 

example, pursuant to a declaration of condominium.  Moreover, 

the denial of access to common services or facilities logically 

must result from the actions of a person or persons, or an 

entity, that exercises de facto or de jure control over access 

to the services or facilities in question.      
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 8.  This is important because, while Simhoni believes that 

she was subjected to anti-Semitic slurs during her tenure as 

Board president, the fact is that her unfriendly neighbors——none 

of whom then held an office on the Board——were in no position to 

(and in fact did not) deny Simhoni access to common services and 

facilities under the Association's control, even if their 

opposition to her presidency were motivated by discriminatory 

animus (which wasn't proved).  As president of the Board, 

Simhoni wound up on the receiving end of some uncivil and 

insensitive comments, and a few of her neighbors seem strongly 

to dislike her.  Simhoni was hurt by this.  That impolite, even 

mean, comments are not actionable as unlawful housing 

discrimination under section 760.23(2) is no stamp of approval; 

it merely reflects the relatively limited scope of the Act. 

 9.  Simhoni has organized her allegations of discrimination 

under six categories.  Most of these allegations do not 

implicate or involve the denial of common services or 

facilities, and thus would not be sufficient to establish 

liability under the Act, even if true.  For that reason, it is 

not necessary to make findings of fact to the granular level of 

detail at which the charges were made. 

 10.  The Mastercard Dispute.  As Board president, Simhoni 

obtained a credit card for the Association, which she used for 

paying common expenses and other Association obligations such as 
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repair costs.  In applying for the card, Simhoni signed an 

agreement with the issuer to personally guarantee payment of the 

Association's account.  It is unclear whether Simhoni's actions 

in procuring this credit card were undertaken in accordance with 

the Condominium's By-Laws, but there is no evidence suggesting 

that Simhoni was forced, encouraged, or even asked to co-sign 

the Association's credit agreement; she seems, rather, to have 

volunteered. 

 11.  Simhoni claims that she used personal funds to pay 

down the credit card balance, essentially lending money to the 

Association.  She alleges that the Association has failed to 

reimburse her for these expenditures, and she attributes this 

nonpayment to anti-Semitism. 

 12.  There appears to be some dispute regarding how much 

money, if any, the Association actually owes Simhoni for common 

expenses.  The merits of her claim for repayment are not 

relevant in this proceeding, however, because there is 

insufficient persuasive evidence in the record to support a 

finding that the Association has withheld payment based on 

Simhoni's religion or national origin. 

 13.  Equally, if not more important, is the fact that 

Simhoni's alleged right to reimbursement is not a housing 

"service" or "facility" available in common to the Condominium's 

owners and residents.  Nonpayment of the alleged debt might 
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constitute a breach of contract or support other causes of 

action at law or in equity, but these would belong to Simhoni as 

a creditor of the Association, not as an owner of the 

Condominium.  In short, the Association's alleged nonpayment of 

the alleged debt might give Simhoni good legal grounds to sue 

the Association for, e.g., breach of contract or money had and 

received——but not for housing discrimination. 

 14.  The Estoppel Certificate.  On September 20, 2017, when 

she was under contract to sell Unit No. 212, Simhoni submitted a 

written request to the Association for an estoppel certificate, 

pursuant to section 718.116(8), Florida Statutes.  By statute, 

the Association was obligated to issue the certificate within 

ten business days——by October 4, 2017, in this instance.  Id.  

The failure to timely issue an estoppel letter results in 

forfeiture of the right to charge a fee for preparing and 

delivering the certificate.  § 718.116(8)(d), Fla. Stat. 

 15.  The Association missed the deadline, issuing the 

certificate one-week late, on October 11, 2017; it paid the 

prescribed statutory penalty for this tardiness, refunding the 

preparation fee to Simhoni as required.  Simhoni attributes the 

delay to anti-Semitism. 

 16.  It is debatable whether the issuance of an estoppel 

letter is the kind of housing "service" whose deprivation, if 

based on religion, national origin, or another protected 



 10 

criterion, would support a claim for unlawful discrimination 

under the Act.  The undersigned will assume for argument's sake 

that it is such a service.  Simhoni's claim nonetheless fails 

because (i) the very statute that imposes the deadline 

recognizes that it will not always be met and provides a penalty 

for noncompliance, which the Association paid; (ii) a brief 

delay in the issuance of an estoppel letter is not tantamount to 

the complete deprivation thereof; and (iii) there is, at any 

rate, insufficient persuasive evidence that the minimal delay in 

issuing Simhoni a certificate was the result of discriminatory 

animus. 

 17.  Pest Control.  Pest control is not a service that the 

Association is required to provide but, rather, one that may be 

provided at the discretion of the Board.  During Simhoni's 

tenure as Board president, apparently at her urging, the 

Association arranged for a pest control service to treat all of 

the units for roaches, as a common expense, and the apartments 

were sprayed on a regular basis.  If the exterminator were 

unable to enter a unit because, e.g., the resident was not at 

home when he arrived, a locksmith would be summoned to open the 

door, and the owner would be billed individually for this extra 

service. 

 18.  After Simhoni and her fellow directors were recalled, 

the new Board decided, as a cost-control measure, to discontinue 
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the pest control service, allowing the existing contract to 

expire without renewal.  Owners were notified that, during the 

phaseout, the practice of calling a locksmith would cease.  If 

no one were home when the pest control operator showed up, the 

unit would not be sprayed, unless the owner had left a key with 

the Association or made arrangements for someone else to open 

his door for the exterminator. 

 19.  By this time, Simhoni's principal residence, as 

mentioned, was in New York.  Although she knew that the 

locksmith option was no longer available, Simhoni failed to take 

steps to ensure that the pest control operator would have access 

to her apartment when she wasn't there.  Consequently, Simhoni's 

unit was not sprayed on some (or perhaps any) occasions during 

the phaseout.   

 20.  Simhoni blames anti-Semitism for the missed pest 

control visits, but the greater weight of the evidence fails to 

support this charge.  Simhoni was treated the same as everyone 

else in connection with the pest control service.  Moreover, 

Simhoni was not completely deprived of access to pest control, 

which would have been provided to her if she had simply made 

arrangements to permit access to her unit.   

 21.  Short-term Rentals.  Article XVII of the Condominium's 

Declaration of Condominium ("Declaration"), titled Occupancy and 

Use Restrictions, specifically regulates leases.  Section 17.8 
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of the Declaration provides, among other things, that the 

Association must approve all leases of units in the Condominium, 

which leases may not be for a term of less than one year.  In 

other words, the Declaration prohibits short-term, or vacation, 

rentals, which are typically for periods of days or weeks.   

 22.  Short-term rentals can be lucrative for owners, 

especially in places such as Miami Beach that attract tourists 

who might be interested in alternatives to traditional hotel 

lodgings.  On the flip side, however, short-term rental activity 

is not necessarily welcomed by neighboring residents, who tend 

to regard transients as being insufficiently invested in 

preserving the peace, quiet, and tidy appearance of the 

neighborhood.  At the Condominium, the question of whether or 

not to permit short-term rentals has divided the owners into 

competing camps. 

 23.  Simhoni is in favor of allowing short-term rentals.  

Accordingly, while she was Board president, the Association did 

not enforce the Declaration's prohibition of this activity.  (It 

is possible, but not clear, that the Association was turning a 

blind eye to short-term rentals even before Simhoni became a 

director.)  This laissez-faire approach did not sit well with 

everyone; indeed, dissatisfaction with short-term rentals 

provided at least some of the fuel for the ultimately successful 

recall effort that cost Simhoni her seat on the Board.  After 
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Simhoni and the rest of her Board were removed, the new 

directors announced their intent to enforce the Declaration's 

ban on short-term rentals. 

 24.  Simhoni alleges that the crackdown on short-term 

rentals was an act of religion-based housing discrimination.  

Her reasoning in this regard is difficult to follow, but the 

gist of it seems to be that the Association is selectively 

enforcing the ban so that only Simhoni and other Jewish owners 

are being forced to stop engaging in short-term rental activity; 

that the prohibition is having a disparate impact on Jewish 

owners; or that some owners are harassing Simhoni by making 

complaints about her to the City of Miami Beach in hopes that 

the City will impose fines against her for violating municipal 

restrictions on short-term rentals. 

 25.  The undersigned recognizes that a neutral policy such 

as the prohibition of short-term rentals conceivably could be 

enforced in a discriminatory manner, thus giving rise to a 

meritorious charge under the Act.  Here, however, the evidence 

simply does not support Simhoni's contentions.  There is 

insufficient evidence of disparate impact, disparate treatment, 

selective enforcement, harassment, or discriminatory animus in 

connection with the Association's restoration of the short-term 

rental ban.  To the contrary, the greater weight of the evidence 

establishes that the Association is trying to stop short-term 
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rentals at the Condominium for a perfectly legitimate reason, 

namely that a majority of the owners want section 17.8 of the 

Declaration to be given full force and effect. 

 26.  The Feud with Flores.  Simhoni identifies Mr. and 

Ms. Flores as the worst of her antagonists among her neighbors.  

As advocates of the recall, these two were fierce critics of 

Simhoni.  The Floreses reported Simhoni to the City of Miami 

Beach for engaging in short-term rentals without the required 

business tax receipt, in violation of the municipal code.  At a 

code enforcement hearing, Mr. Flores gave Simhoni the finger. 

 27.  None of this, however, amounts to housing 

discrimination because the Floreses' actions did not completely 

deprive Simhoni of common facilities or services, even if such 

actions were motivated by anti-Semitism, which the greater 

weight of the evidence fails to establish.  Indeed, there is no 

persuasive evidence that the Floreses ever had such control over 

the Condominium's facilities or services that they could have 

denied Simhoni access to them. 

 28.  Simhoni argues in her proposed recommended order, 

apparently for the first time, that the Floreses' conduct 

created a "hostile housing environment."  Putting aside the 

legal problems with this belatedly raised theory, the Floreses' 

conduct was not sufficiently severe and pervasive, as a matter 

of fact, to support a "hostile environment" claim.  Nor is there 
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sufficient persuasive evidence in the record to support a 

finding that the Floreses acted in concert with the Board to 

harass Simhoni, or that the Board acquiesced to the Floreses' 

conduct.   

 29.  Roof Repairs.  Simhoni alleges that the Association 

failed to repair the area of the roof over her unit, which she 

claims was damaged in Hurricane Irma, and that the Association 

has refused to make certain repairs inside her unit, which she 

asserts sustained interior water damage as a result of roof 

leaks.  Simhoni asserts that, using Association funds, the 

Association not only repaired other portions of the roof, but 

also fixed interior damages similar to hers, for the benefit of 

non-Jewish owners.    

 30.  The greater weight of the persuasive evidence shows, 

however, that the roof over Simhoni's unit is not damaged, and 

that the Association never instructed the roofing contractor not 

to make needed repairs.  Simhoni, in short, was not denied the 

service of roof repairs. 

 31.  As for the alleged damage to Simhoni's unit, 

section 7.1 of the Declaration provides that repairs to the 

interior of a unit are to be performed by the owner at the 

owner's sole cost and expense.  The evidence fails to establish 

that the interior damage of which Simhoni complains falls 

outside of her duty to repair. 
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 32.  Because this is a housing discrimination case, and not 

a legal or administrative proceeding to enforce the terms of the 

Declaration, it is neither necessary, nor would it be 

appropriate, for the undersigned to adjudicate fully the 

question of whether the Association is obligated to repair 

Simhoni's unit as a common expense.  Here, it is sufficient to 

find (and it is found) that section 7.1 of the Declaration 

affords the Association a legitimate, nonpretextual, 

nondiscriminatory reason to refuse, as it has, to perform the 

interior repairs that Simhoni has demanded.   

CONCLUSIONS OF LAW 

33.  DOAH has personal and subject matter jurisdiction in 

this proceeding pursuant to sections 120.569 and 120.57(1), 

Florida Statutes. 

34.  Under the Act, it is unlawful to discriminate in the 

sale or rental of housing.  Specifically, section 760.23(2) 

prohibits the following acts and practices: 

It is unlawful to discriminate against any 

person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection therewith, because 

of race, color, national origin, sex, 

handicap, familial status, or religion. 

 

35.  Section 760.23(2) is patterned after section 804(b) of 

the federal Fair Housing Act.  See 42 U.S.C. § 3604(b).  

Accordingly, the same legal analysis applies to each, see, e.g., 
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Philippeaux v. Apartment Investment and Management Co., 598 Fed. 

Appx. 640, 643 (11th Cir. 2015), and the decisions of federal 

courts interpreting and applying the analogous federal laws 

provide persuasive guidance in determining whether a violation 

of the Act has occurred.  See Dornbach v. Holley, 854 So. 2d 

211, 213 (Fla. 2d DCA 2002).  

36.  The burden of proving that the Association engaged in 

unlawful housing discrimination belongs to Simhoni.  See, e.g., 

Loren v. Sasser, 309 F.3d 1296, 1302 (11th Cir. 2002). 

37.  In cases involving a claim of housing discrimination, 

the complainant has the initial burden of proving a prima facie 

case of discrimination by a preponderance of the evidence.  

Generally speaking, a prima facie case comprises circumstantial 

evidence of discriminatory animus, such as proof that the 

charged party treated persons outside of the protected class, 

who were otherwise similarly situated, more favorably than the 

complainant was treated.
1/
  Failure to establish a prima facie 

case of discrimination ends the inquiry.  See Ratliff v. State, 

666 So. 2d 1008, 1012 n.6 (Fla. 1st DCA 1996), aff'd, 679 So. 2d 

1183 (Fla. 1996)(citing Arnold v. Burger Queen Sys., 509 So. 2d 

958 (Fla. 2d DCA 1987)).   

38.  If, however, the complainant sufficiently establishes 

a prima facie case, the burden then shifts to the charged party 

to articulate some legitimate, nondiscriminatory reason for its 
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action.  If the charged party satisfies this burden, then the 

complainant must establish by a preponderance of the evidence 

that the reason asserted by the charged party is, in fact, 

merely a pretext for discrimination.  See Massaro v. Mainlands 

Section 1 & 2 Civic Ass'n, Inc., 3 F.3d 1472, 1476 n.6 (11th 

Cir. 1993), cert. denied, 513 U.S. 808, 115 S. Ct. 56, 130  

L. Ed. 2d 15 (1994)("Fair housing discrimination cases are 

subject to the three-part test articulated in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 

(1973)."); Sec'y, U.S. Dep't of HUD, on behalf of Herron v. 

Blackwell, 908 F.2d 864, 870 (11th Cir. 1990)("We agree with the 

ALJ that the three-part burden of proof test developed in 

McDonnell Douglas [for claims brought under Title VII of the 

Civil Rights Act] governs in this case [involving a claim of 

discrimination in violation of the federal Fair Housing Act]."). 

39.  To establish a prima facie case of housing 

discrimination in a post-acquisition deprivation-of-services 

case such as this one, a claimant must prove that she:  (i) is 

an aggrieved party; (ii) has suffered an injury because of the 

alleged discrimination; and (iii) was denied, based on religion 

or national origin, the provision of services protected by the 

Act, which were available to other homeowners.  Savanna Club 

Worship Serv. v. Savanna Club Homeowners' Ass'n, 456 F. Supp. 2d 

1223, 1232 (S.D. Fla. 2005).  Concerning the third element, the 
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Act "only applies to those deprivations in the provision of 

services which cause a complete denial of access to such 

services."  Id.   

40.  Simhoni failed to make a prima facie case because the 

evidence she adduced did not prove that the Association had 

completely deprived her of access to services available to the 

other unit owners.  The burden, therefore, never shifted to the 

Association to articulate a legitimate, nondiscriminatory reason 

for its conduct.  Nevertheless, the Association did put forward 

such explanations where, as with the disputes regarding pest 

control and the roof, the allegations raised at least the 

possibility that access to protected services might have been 

denied.  As discussed above, the undersigned found the 

Association's explanations to be credible and nonpretextual. 

41.  As mentioned, Simhoni argues in her proposed 

recommended order that the Association is guilty of having 

created a hostile housing environment.  This theory was not 

presented to FCHR in Simhoni's original Housing Discrimination 

Complaint dated September 27, 2017.  Not surprisingly, 

therefore, FCHR did not address the question of whether Florida 

law recognizes a claim for hostile housing environment, much 

less whether reasonable cause existed to believe that such a 

practice had occurred in Simhoni's case.   
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42.  Simhoni's principal claims of post-acquisition 

deprivation of services are on fairly solid legal ground as 

cases such as Savanna Club, 456 F. Supp. 2d at 1223, have 

receded from a bright-line rule holding that the federal Fair 

Housing Act does not reach discrimination against homeowners.  

Whether federal law supports a cause of action for a hostile 

housing environment is more controversial.  See Lawrence v. 

Courtyards at Deerwood Ass'n, 318 F. Supp. 2d 1133, 1146 

(S.D. Fla. 2004).  A claimant seeking to assert such a novel 

cause of action under Florida law should be required to present 

his or her case to FCHR for investigation and determination 

before seeking further judicial or administrative remedies.   

43.  Even if the cause of action is available under the 

Act, however, and even assuming Simhoni's allegations of a 

hostile housing environment are properly before the undersigned, 

the charge at issue would fail as a matter of fact.  This is 

because, to be actionable, a claim for hostile housing 

environment must be based on offensive behavior that is so 

severe and pervasive as to alter the conditions of the housing 

arrangement and interfere with the claimant's use and enjoyment 

of the premises.  Greater New Orleans Fair Hous. Action Ctr. v. 

Kelly, 2019 U.S. Dist. LEXIS 15492, at *25-*26 (E.D. La. 

Jan. 31, 2019).  In other words, the offensive conduct must be 

analogous to the kind of behavior that would support a hostile 
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work environment claim of sexual harassment under Title VII.  

Id.  

44.  The conduct at issue in this case was sometimes 

impolite and unfriendly, but it never rose to a level of such 

extreme offensiveness as to be deemed severe and pervasive.  The 

Act was not written for quotidian disputes between neighboring 

homeowners where access to housing (or common amenities) has not 

been denied. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that Florida Commission on Human 

Relations enter a final order finding the Association not liable 

for housing discrimination and awarding Simhoni no relief.  

DONE AND ENTERED this 26th day of February, 2019, in 

Tallahassee, Leon County, Florida. 

S 

___________________________________ 

JOHN G. VAN LANINGHAM 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675   SUNCOM 278-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

  



 22 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 26th day of February, 2019. 

 

 

ENDNOTE

 
1/
  Alternatively, the complainant's burden may be satisfied with 

direct evidence of discriminatory intent.  See Trans World 

Airlines, Inc. v. Thurston, 469 U.S. 111, 121, 105 S. Ct. 613, 

621, 83 L. Ed. 2d 523 (1985)("[T]he McDonnell Douglas test is 

inapplicable where the plaintiff presents direct evidence of 

discrimination" inasmuch as "[t]he shifting burdens of proof set 

forth in McDonnell Douglas are designed to assure that the 

'plaintiff [has] his day in court despite the unavailability of 

direct evidence.'"). 
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Tammy S. Barton, Agency Clerk 
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4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399-7020 

(eServed) 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

DEBORAH FIELDING, 

 

     Petitioner, 

 

vs. 

 

PRESERVATION OF AFFORDABLE 

HOUSING, LLC, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 18-5827 

 

 

RECOMMENDED ORDER 

 

Administrative Law Judge Hetal Desai of the Division of 

Administrative Hearings held a final hearing in this matter in 

Sebastian, Florida, on February 8, 2019. 

APPEARANCES 

For Petitioner:  Deborah Fielding, pro se 

                 Apartment 302 

                 615 East New Haven Avenue 

                 Melbourne, Florida  32901 

 

For Respondent:  Brian C. Costa, Esquire 

                 Alvarez Feltman Da Silva 

                 Suite 1100 

                 2121 Ponce de Leon Boulevard 

                 Coral Gables, Florida  33134 

 

STATEMENT OF THE ISSUES 

Whether Respondent discriminated and retaliated against 

Petitioner because of her disability, in violation of the Florida 

Fair Housing Act; and, if so, the relief to which Petitioner is 

entitled.  More specifically, the issues raised in this case are: 
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(1) whether Respondent refused to accommodate Petitioner’s 

disability; and (2) whether Petitioner should be exempt from 

mandatory meal plan payments as a reasonable accommodation for 

her Crohn’s disease. 

PRELIMINARY STATEMENT 

Petitioner filed a Charge of Discrimination on October 26, 

2017 (Charge), with the U.S. Department of Housing and Urban 

Development alleging Preservation of Affordable Housing, LLC 

(POAH) had violated the federal Fair Housing Act (FHA).  

Petitioner specifically alleged Respondent discriminated against 

her because it failed to exempt her from a mandatory meal plan.  

The Charge was forwarded to the Florida Commission on Human 

Relations (Commission), and treated as a complaint under the 

Florida Fair Housing Act (Florida FHA), pursuant to sections 

760.20 to 760.37, Florida Statutes (2018).
1/
  

Petitioner received a “Notice of Determination of No Cause” 

issued by the Commission on October 2, 2018, finding there was no 

reasonable cause to believe Respondent had committed a 

discriminatory housing practice against her and that it attempted 

to accommodate her by offering her a special diet of foods 

Petitioner stated she could eat, but Petitioner refused.   

On November 5, 2018, Petitioner filed a Petition for Relief 

with the Commission, which was transmitted to the Division of 
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Administrative Hearings (DOAH) and assigned to an administrative 

law judge to conduct a de novo hearing.   

After one continuance, a pre-hearing teleconference was held 

on February 4, 2019.  During that hearing the parties discussed 

the sequence of presentations, the burdens of proof, evidentiary 

issues, and other practical matters relating to the final 

hearing.  The parties were instructed they must exchange exhibits 

prior to the hearing.  

The final hearing was held on February 8, 2019.  Petitioner 

testified on her own behalf and presented the testimony of C.J. 

Miles.  Petitioner’s Exhibits P1 through P5 were admitted into 

evidence.  Respondent presented the testimony of three POAH 

employees:  Mona Wadsworth, Brenda Hernandez, and Lisa Walsh.  

Respondent’s Exhibits R1 through R13 were also admitted into 

evidence.  The undersigned took official recognition of Section 

4350.1, Rev-1, Chapter 31, Mandatory Meals, of the U.S. Housing 

and Urban Development Handbook (1992) (HUD Handbook).   

No transcript was prepared or ordered.  The parties were 

advised of a ten-day timeframe following the hearing to file 

post-hearing submittals.  The undersigned considered Respondent’s 

proposed recommended order (PRO) submitted on February 18, 2019, 

in preparation of this Recommended Order; Petitioner’s PRO was 

untimely, but because there was no objection filed, it has been 

considered.  
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FINDINGS OF FACT 

1.  Petitioner, Deborah Fielding, resides in Trinity Towers 

South (TTS), located at 615 East New Haven Avenue in Melbourne, 

Florida.   

2.  Respondent, POAH, owns and operates low-income senior 

housing programs authorized and regulated by the United States 

Department of Housing and Urban Development (HUD).  POAH operates 

these housing projects around the state, including TTS, Trinity 

Towers East, and Trinity Towers West.  

3.  TTS, Trinity Towers East, and Trinity Towers West 

operate as separate housing projects.  Each has a separate 

manager, separate application process, and separate waiting 

lists.  

4.  TTS is made up of 162 units.  Each unit has a kitchen 

with refrigerator and stove-top, but no oven.  There is a common 

dining hall where residents are served meals through a mandatory 

meal plan.  Trinity Towers East and Trinity Towers West do not 

have the mandatory meal plan. 

5.  TTS has operated as a low-income housing community that 

includes a mandatory meal plan since prior to 1987.
2/
  

Participation in the meal plan is required by all TTS residents 

in order to live and receive a housing subsidy at TTS.  
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6.  The Mandatory Meal Program and payments are regulated by 

HUD guidelines, and the meals prepared by TTS must comply with 

state guidelines for food preparation and health standards.  

7.  Prior to moving into TTS, Petitioner executed an 

acknowledgment form that she understood the meal plan was 

mandatory to live at TTS.  That form states: 

Mandatory Meal Program: 

 

Trinity Towers South has a Mandatory Meal 

Program.  Lunch is served 7 days a week in 

our dining room.  Every day you receive soup, 

salad, choice of entrée, a starch, and a 

choice of vegetable, choice of fruit or 

dessert and drinks for $5.00 per day.  This 

is a mandatory program, participation is a 

requirement to live and receive subsidy at 

this community.  Please take this into 

consideration before applying.  

  

8.  On May 16, 2016, Petitioner signed a lease which 

included an addendum titled “Meals Agreement.”  That agreement 

states in relevant part: 

A Resident may be exempt from the program for 

reasons such as outside employment that 

requires absence from the project during the 

time period that the meals are served, 

absence from the project for one or more 

weeks for hospital care, temporary nursing 

home care, or vacation.  Resident is required 

to provide advance notice of at least 7 days, 

except for hospital emergencies. 

 

Exemptions will be granted for a medical 

conditions [sic] that requires a special 

diet.  If the Resident requires a special 

diet, management will either provide a 

special diet or grant an exemption upon 

receipt of a written request from the 
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Resident, and verification from the physician 

and the Resident requires a special diet for 

medical reasons and description of the 

special diet.  The required forms for this 

accommodation are available at the management 

office.  Any exemptions will be approved only 

after review by the Regional Property 

Supervisor of the community.  (emphasis 

added). 

 

9.  POAH has not exempted any resident from the mandatory 

meal plan, although they have credited residents who have missed 

more than seven days because of hospitalization.  

10.  Approximately a year before she applied to live at TTS, 

Petitioner was diagnosed with Crohn’s disease, a digestive 

disorder that causes abdominal pain, severe diarrhea, fatigue, 

and weight loss. 

11.  Prior to moving into TTS, Petitioner had been 

hospitalized 22 times.  

12.  To control her Crohn’s disease, Petitioner must keep a 

food diary documenting everything she eats and must know exactly 

what ingredients are in all the food she is eating.  The longer 

she has had the disease and kept track of her food intake, the 

more aware she has become of what foods and food combinations 

“trigger” a Crohn’s attack.  She also has found that some foods 

may cause symptoms on certain days, but not on others depending 

on variations in brands or timing.  

13.  Petitioner convincingly testified that eating food 

prepared by TTS exacerbated her diagnosed condition and caused 
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her to be so ill she was hospitalized.  In the two months after 

moving into TTS and eating in the dining hall, Petitioner was 

hospitalized twice for symptoms related to her Crohn’s disease.   

14.  In September 2016, Petitioner asked to be exempt from 

the mandatory meal program and to not be required to pay the $5 a 

day fee.  She submitted to TTS an undated note from her treating 

physician, Dr. John C. Turse, M.D., which indicated she “needs to 

be on a special diet.  Please exempt her from the food program at 

your facility.  Please call my office with any questions.”  The 

doctor did not describe the special diet or provide a list of 

foods Petitioner could eat. 

15.  On September 19, 2016, the TTS Property Manager denied 

Petitioner’s request to be exempt from the meal plan, but offered 

instead a willingness to work with Petitioner to provide her with 

a special diet of foods that were acceptable to her. 

16.  Subsequently, TTS staff met with Petitioner and 

eventually Petitioner submitted a list of foods she could eat. 

Based on this list the TTS Executive Chef created a menu for the 

week of September 26 through October 2, 2016, consisting of items 

that were on that list of acceptable foods that Petitioner had 

submitted.   

17.  There was no evidence Petitioner got sick from eating 

the special diet TTS had prepared.  Nonetheless, Petitioner found 

the meals inedible, unappealing, and unappetizing.  Although she 
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tried the special meals for two days, she did not eat the 

specially prepared meals for the rest of the week.  Since then, 

she has not eaten in the TTS dining hall and has prepared her own 

meals. 

18.  Petitioner has not been hospitalized for a Crohn’s 

attack for the past two years since she stopped eating in the TTS 

dining hall.  

19.  Eventually, Petitioner stopped paying her monthly meal 

plan payments.  Petitioner has not paid because it is a financial 

hardship for her to pay the monthly meal plan amounts and pay for 

her groceries.  

20.  Not all residents of TTS utilize the mandatory meal 

plan every day.  Those who do skip a meal, however, are not 

exempt from paying the $5 a day meal plan fee.   

21.  Petitioner appealed TTS’s denial of her request for an 

exemption from the meal plan to POAH.  As a result, POAH set up a 

meeting with Petitioner in March 2017.  After that meeting TTS 

requested that Petitioner meet with their newly hired Executive 

Chef, Lisa Walsh.  

22.  Petitioner testified that she did not want to meet with 

Ms. Walsh because she had already met with Ms. Walsh, who told 

her she would not have time to make special meals for her.   

Ms. Walsh’s testimony was that she did not recall ever talking to 

Petitioner, but that she had discussed with TTS management that 
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they could offer Petitioner an ingredient list of all prepared 

meals, and work with Petitioner to ensure Petitioner’s meals only 

contained the items that Petitioner has listed as acceptable.  

23.  Ms. Walsh explained the dining hall and meal plan 

offerings had changed since Petitioner originally moved to TTS. 

After being hired, Ms. Walsh changed the dining hall from a 

cafeteria style to a sit-down, restaurant-type dining experience, 

where the residents pay with meal tickets.  The dining experience 

was also changed so that residents were given a number of options 

that varied every day, and regular items that were available 

every day.   

24.  Ms. Walsh’s unrefuted testimony was that she prepares 

special diets for other residents based on their dietary needs. 

For example, her staff makes separate coleslaw for one of the 

residents that cannot or will not eat a certain seasoning found 

in the regular batch of coleslaw.   

25.  Ms. Walsh testified TTS has been willing and is still 

willing to meet with Petitioner on a regular basis to come up 

with food items she can eat.   

26.  Based on the demeanor of the witnesses and the 

documentation provided, the undersigned finds that Ms. Walsh and 

POAH staff did offer to work with Petitioner to create a special 

diet based on the information provided by Petitioner at the time. 
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27.  Subsequent to meeting with Respondent and the 

Commission investigators regarding her appeal, Dr. Turse provided 

Petitioner two notes, which she never provided to POAH or TTS.
3/
  

In those notes, Dr. Turse reiterated that Petitioner requires a 

strict diet and added for the first time more detail.  

Petitioner has followed that diet strictly 

for the last 2 years and that has kept her 

from having flares, which has kept her out of 

the hospital. . . .  It is in my medical 

opinion that she should prepare her own meals 

as she knows the exact ingredients that are 

used to cook her food and will not end up 

eating any food or foods that may contain any 

ingredients that will cause her to have a 

Crohn’s flare. 

   

This is consistent with the unrefuted testimony provided by 

Petitioner regarding her hospitalization history, the detailed 

journaling of her food intake, and preparation of her own meals. 

CONCLUSIONS OF LAW 

28.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding pursuant to sections 120.569, 120.57(1), and 

760.35(3)(b), Florida Statutes. 

29.  The Division of Administrative Hearings does not stand 

in an appellate capacity to review the Commission’s determination 

of no cause, “but rather conducts a de novo proceeding and 

recommends final agency action to the Commission.”  Wergeles v. 
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Tregate East Condo Ass’n, Inc., Case No. 09-24042010 Fla. Div. 

Adm. Hear. LEXIS 1128, at *7 (FCHR June 24, 2010).  

30.  The Florida FHA makes it unlawful to discriminate 

against any disabled or handicapped person in connection with 

housing rental.  See § 760.23(1), Fla. Stat. (“It is unlawful to 

refuse to sell or rent . . . or otherwise to make unavailable or 

deny a dwelling to any person because of . . . handicap.”). 

31.  To prevail on a failure-to-accommodate claim, Petitioner 

must establish:  (1) she is a person with a disability within the 

meaning of the Florida FHA; (2) she requested a reasonable 

accommodation for the disability; (3) the requested accommodation 

was necessary to afford her an opportunity to use and enjoy the 

dwelling; and (4) the defendant refused to make the accommodation.  

See Hunt v. Aimco Props., L.P., 814 F.3d 1213, 1225 (11th Cir. 

2016); Bone v. Vill. Club, Inc., 223 F. Supp. 3d 1203, 1210-11 

(M.D. Fla. 2016).
4/
 

32.  Here, the parties stipulated to the first element--that 

Petitioner had a disability.  Regarding the second element, there 

was sufficient evidence to find Petitioner requested an 

accommodation from POAH. 

33.  There was also evidence that it was necessary for 

Petitioner to be accommodated with a special diet.  It is unclear, 

however, as POAH argued at the hearing, whether being exempt from 

the mandatory meal plan is necessary for Petitioner to use and 
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enjoy living at TTS.  Both the FHA and the Florida FHA reasonable 

accommodation provisions require “only those accommodations that 

may be necessary . . . to afford equal opportunity to use and 

enjoy a dwelling.”  Schaw v. Habitat for Human. of Citrus Cty., 

Inc., 272 F. Supp. 3d 1319, 1325 (M.D. Fla. 2017)(quoting Schwarz 

v. City of Treasure Island, 544 F.3d 1201, 1226 (11th Cir. 

2008)). 

34.  In Schaw, the plaintiff was a quadriplegic who applied 

to receive a home from a Habitat for Humanity housing program.  

He sued under the FHA and Florida FHA after being denied housing 

because he did not meet the financial requirements for receiving 

special housing under this program.  The court addressed a 

similar request that an accommodation was necessary because of 

the resident’s financial condition.  In finding an exemption from 

the financial requirements was not a reasonable accommodation for 

his disability the court noted: 

This is a novel issue to which the Eleventh 

Circuit has not spoken.  But persuasive 

authority from other circuits supports each 

party’s position.  Compare Salute v. 

Stratford Greens Garden Apartments, 136 F.3d 

293 (2d Cir. 1998); and Schanz v. Vill. 

Apartments, 998 F. Supp. 784 (E.D. Mich. 

1998) (“[I]t is plaintiff’s financial 

situation which impedes him from renting an 

apartment at The Village, and it is 

plaintiff’s financial situation which he is 

requesting that defendants accommodate.  The 

[Act] does not require that this be done.”); 

with Giebeler v. M & B Assocs., 343 F.3d 1143 

(9th Cir. 2003) (reversing summary judgment 
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in favor of an apartment complex because the 

plaintiff’s disability prevented him from 

being able to earn an income that allowed him 

to meet the minimum income requirement); and 

Fair Hous. Rights Ctr. in Se. Pennsylvania v. 

Morgan Properties Mgmt. Co., LLC, No. CV 16-

4677, 2017 U.S. Dist. LEXIS 55249, 2017 WL 

1326240 (E.D. Pa. Apr. 11, 2017) (holding 

that a landlord violated the FHA by not 

allowing an SSDI recipient to pay rent late, 

and explaining, “An SSDI recipient may need 

to be afforded preferential treatment in 

order to provide them with an equal 

opportunity to obtain housing.”). 

 

This Court is most persuaded with the 

reasoning of the Second Circuit in Salute, 

which parallels the holdings of the Eleventh 

Circuit in other FHA failure to accommodate 

cases.  The Salute court reasoned that the 

FHA does not require accommodations for 

economic discrimination that is practiced 

without regard to disability.  136 F.3d at 

301-02.  This is similar to the Eleventh 

Circuit’s reasoning in Schwarz that, “If 

accommodations go beyond addressing these 

needs and start addressing problems not 

caused by a person’s handicap, then the 

handicapped person would receive not an 

‘equal,’ but rather a better opportunity to 

use and enjoy a dwelling, a preference that 

the plain language of this statute cannot 

support.” 

 

*     *      * 

 

Taken together, the Court concludes the law 

of this Circuit does not require 

accommodations for a disabled person’s 

financial condition when those accommodations 

would not have been made for a non-disabled 

person. 

 

Schaw, 272 F. Supp. 3d at 1326-27. 



14 

35.  Here, unlike in Schaw, it is unclear from the evidence 

at the hearing whether a tenant who does not pay for the 

mandatory meal plan would still be eligible to receive the 

housing subsidy and placement at TTS.  Exemptions to the meal 

plan, however, are required by the HUD Handbook and the Meals 

Agreement in limited circumstances, including the need for a 

special diet; exemptions are discretionary under other 

circumstances such as financial hardship.   

31-6.  MANDATORY EXEMPTIONS 

 

An owner must grant an exemption if a tenant 

meets one of the following criteria.  Any 

exemption granted to a tenant will remain 

valid as long as the tenant meets the 

condition(s) for which the exemption was 

originally granted. 

 

*     *     * 

 

Exemptions must be granted to tenants for the 

following reasons: 

 

a.  A medical condition that requires a 

special diet.  The owner must either provide 

the special diet or grant the tenant a 

medical exemption within ten working days 

upon the tenant’s request and receipt 

of physician’s documentation (if owner 

requests such documentation).  The owner may 

require a physician to document the following 

before granting an exemption:  

 

o A tenant requires a special diet for 

medical reasons, and 

 

o A description of the special diet. 
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NOTE:  If the owner decides to provide the 

special diet, it must be provided at no 

increased cost to the tenant. 

 

*     *     * 

 

31-7.  DISCRETIONARY EXEMPTIONS. 

 

An owner may grant a discretionary exemption 

to a tenant for the following reasons:  

dietary practices (e.g., religious-based 

dietary practice), financial hardship, or 

other good cause determined by the owner. 

 

NOTE:  An owner who does not provide an 

exemption for a religious-based dietary 

practice must offer an alternative menu that 

does not conflict with the tenant's religious 

dietary practice. 

 

36.  Because the Mandatory Meal Program and Meals Agreement 

provisions contemplate exemptions, Petitioner has established the 

third element that an exemption is a reasonable accommodation to 

allow her to live at TTS.  

37.  Finally, there is no evidence as to the last element: 

that POAH refused to accommodate Petitioner.  Under the federal 

and state housing laws, a resident is not entitled to the 

accommodation of his or her choice, but is only entitled to a 

reasonable accommodation depending on specific circumstances.  See 

Floyd v. City of Sanibel, 2017 U.S. Dist. LEXIS 158242 at *16-17 

(citing Weiss v. 2100 Condo. Ass'n, Inc., 941 F. Supp. 2d 1337, 

1343 (S.D. Fla. 2013)).  Whether a requested accommodation is 

reasonable is “highly fact-specific, requiring a case-by-case 



16 

determination.”  Loren v. Sasser, 309 F.3d 1296, 1302 (11th Cir. 

2002) (quotation marks omitted). 

38.  Under the facts of this case, POAH attempted to 

accommodate Petitioner based on the limited medical and other 

information regarding what she could eat that she provided to 

POAH.  Although she may have been justified in not wanting to risk 

trying out various meals, it did not help the process that 

Petitioner refused to meet with Ms. Walsh and did not provide 

documentation from her doctor that justified a need for the self-

prepared diet from her physician until the final hearing.  

Regardless, although there is now documentation that a special 

diet by TTS will not accommodate Petitioner’s Crohn’s disease but 

her own preparation of her meals will, POAH cannot be said to 

have violated the Florida FHA based on the information it had at 

the time it made the decision to deny her request. 

39.  Nonetheless, as of the date of the final hearing, POAH 

now has documentation from Petitioner’s physician that she 

requires a special diet consisting of meals made by Petitioner.  

In Chahil v. Episcopal Church Home Friendship, Inc., Case No.   

10-cv-418(RLW), 2012 U.S. Dist. LEXIS 126891, at *4 (D.D.C. Sept. 

7, 2012), the court denied dismissal of a reasonable accommodation 

claim similar to that of Petitioner in this case.  There, the 

plaintiff was a blind diabetic resident of a group home that had a 

mandatory meal plan.  After the plaintiff tried to participate in 
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the group home meal plan, his doctor provided documentation 

rejecting the preparation of a special diet as inappropriate for 

Chahil's diet, noting “Unfortunately, in [Chahil's] eating 

arrangement at [the home] it has been almost impossible for him to 

adhere to this diet, which is a concern for me.”  Id. at *18.   

40.  In notes never previously provided to POAH or TTS,  

Dr. Turse has now stated, like the doctor in Chahil, that 

Petitioner has not needed hospitalization since she stopped eating 

at the TTS dining hall, and her special diet is one where she 

should prepare her own meals.  Respondent provided no evidence 

contradicting Dr. Turse’s opinion or his recommendation.  As such, 

now that Petitioner has provided the specific verification 

outlined in the HUD Handbook and in the Meals Agreement, if 

Petitioner were to resubmit her request to be exempt from the meal 

plan, POAH should grant her request as a reasonable accommodation 

for her Crohn’s disease.   

41.  The undersigned makes no finding as to whether 

Petitioner would still qualify for the HUD, federal, or other 

subsidies that allow her to live at TTS if she does not pay for 

the mandatory meal plan, only that exemptions are contemplated by 

HUD regulations and lease documents. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 
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Relations issue a final order finding that Respondent, 

Preservation of Affordable Housing, LLC, did not commit a 

discriminatory housing practice against Petitioner, Deborah 

Fielding.  If Petitioner has resubmitted or resubmits her request 

with the physician verification she now has, it should be 

granted.  

DONE AND ENTERED this 28th day of February, 2019, in 

Tallahassee, Leon County, Florida. 

S                                   

HETAL DESAI 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 28th day of February, 2019. 

 

 

ENDNOTES 

 
1/
  Unless otherwise stated, all statutory and administrative rule 

references are to the 2018 versions.  

 
2/
  The funding for low-income housing projects, which include 

mandatory meal plans pursuant to 24 C.F.R. Part 278 (Mandatory 

Meals Program in Multifamily Rental or Cooperative Projects for 

the Elderly or Handicapped), was phased out in approximately 

1989.  HUD has not approved any HUD-assisted housing projects for 

the elderly with mandatory meal plans since April 1, 1987.  See 

generally 14 C.F.R. § 200.1301 (Expiring Programs – Savings 
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Clause).  POAH offered testimony that TTS is the only such 

program that remains in Florida.  

 
3/
  Respondent did not object to the authenticity or admission of 

Exhibits P1 (note dated November 31, 2018) and P5 (undated note).  

It is unclear if these notes were provided by Petitioner to the 

Commission.   

 
4/
  Generally, the Florida FHA is patterned after the federal FHA 

found in 42 U.S.C. § 3601, et seq.  See Floyd v. City of Sanibel, 

Case No: 2:15-cv-795-FtM-38CM, 2017 U.S. Dist. LEXIS 158242, at 

*15 n.6 (M.D. Fla. Sep. 26, 2017) (noting it was proper to cite 

“FHA authority for [defendant’s] argument that the proposed 

accommodation was reasonable under the FHA, ADA, Rehabilitation 

Act, and [Florida] FHA.  In this context, that is proper because 

analysis of a reasonable accommodation claim is generally treated 

the same under the Acts.”); Bhogaita v. Altamonte Heights Condo. 

Ass’n, 765 F.3d 1277, 1285 (11th Cir. 2014)(“The [Federal Fair 

Housing Act] and the Florida Fair Housing Act are substantively 

identical, and therefore the same legal analysis applies to 

each.”). 

 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399-7020 

(eServed) 

 

Brian C. Costa, Esquire 

Alvarez Feltman Da Silva 

Suite 1100 

2121 Ponce de Leon Boulevard 

Coral Gables, Florida  33134 

(eServed) 

 

Deborah Fielding 

Apartment 302 

615 East New Haven Avenue 

Melbourne, Florida  32901 

(eServed) 
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Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399-7020 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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