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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

HOLLY PHILLIPS,

     Petitioner,

vs.

MARTIN HEALTH SYSTEM (MARTIN 
MEDICAL CENTER),

     Respondent.
_______________________________/

Case No. 18-3961

RECCOMENDED ORDER OF DISMISSAL

     This matter came before the undersigned on Respondent's 

Motion for Summary Order and Memorandum of Law in Support 

("Motion"), filed by Respondent, Martin Health System (Martin 

Medical Center) on November 19, 2018.  Because the Motion was 

served on Petitioner, Holly Phillips, by U.S. Mail, pursuant to 

Florida Administrative Code Rules 28-106.103 and 28-106.204(1), a 

response to the Motion was due on December 3, 2018.  Despite 

being given several days past the response deadline under 

rule 28-106.204, Petitioner, who is represented by counsel, did 

not file a response to the Motion.

Procedural Background

     Petitioner filed an Employment Claim of Discrimination 

("Discrimination Claim") with the Florida Commission on Human 

Relations ("FCHR") on January 23, 2018, claiming that she had 
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been terminated from her employment position as a result of 

having reported to her supervisor that nurses employed at Martin 

Medical Center had made statements that they had given increased 

doses of morphine to hasten the death of a patient.  On June 19, 

2018, FCHR issued a Determination:  No Cause, finding that 

Petitioner's disclosure to her supervisor regarding the nurses' 

statements/conduct did not constitute protected activity under 

the Florida Civil Rights Act of 1992 ("FCRA"), so does not 

support a retaliation claim under the FCRA.

     On July 30, 2018, Petitioner timely filed a Petition for 

Relief, effectively incorporating the allegations set forth in 

the Discrimination Claim.  The case was referred to the Division 

of Administrative Hearings ("DOAH") to conduct a hearing pursuant 

to sections 120.569 and 120.57(1), Florida Statutes.  The final 

hearing in this case is scheduled for January 9 and 10, 2019.

     As noted above, on November 19, 2018, Respondent filed its 

Motion, asserting that there are no disputed issues of material 

fact in this proceeding and requesting that DOAH relinquish 

jurisdiction over this proceeding.  Although the Motion requests 

the undersigned to enter an order under section 120.57(1)(h), 

which applies only in proceedings in which DOAH has final order 

authority——which is not the case here, where DOAH only has 

recommended order authority pursuant to sections 120.569, 

120.57(1), and 760.11(6), Florida Statutes——the bases asserted in 
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the Motion are germane to the issues of whether Petitioner has 

sufficiently stated a retaliation claim on the face of her 

Petition for Relief and Discrimination Claim; and, based on 

Petitioner's sworn testimony in a deposition taken in the course 

of this proceeding, whether there remain disputed issues of 

material fact to be resolved in a section 120.57(1) hearing.  

Petitioner's Retaliation Claim under the FCRA

     Section 760.10(7) prohibits retaliation for opposing 

unlawful employment practices.  This section states:  

(7)  It is an unlawful employment practice 
for an employer . . . to discriminate against 
any person because that person has opposed 
any practice which is an unlawful employment 
practice under this section, or because that 
person has made a charge, testified, 
assisted, or participated in any manner in an 
investigation, proceeding, or hearing under 
this section. 

§ 760.10(7), Fla. Stat. (emphasis added).

     To establish a prima facie case of retaliation, a Petitioner 

must allege, and then prove at the final hearing, by a 

preponderance of the evidence, that:  (1) he or she engaged in 

statutorily-protected activity; (2) he or she suffered an adverse 

employment action; and (3) there is a causal relationship between 

the statutorily-protected activity and the adverse employment 

action.  Holifield v. Reno, 115 F. 3d 1555, 1566 (11th Cir. 

1997).  The protected activity must be the "but for" cause of the 
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adverse action.  Univ. of Texas Sw. Med. Ctr. V. Nassar, 570 U.S. 

338 (2013).

     Case law interpreting the "statutorily-protected activity" 

requirement for a retaliation claim holds that a petitioner must 

allege and show that he or she opposed conduct by the employer 

based on an objectively reasonable belief that the employer was 

engaged in unlawful employment practices protected under the 

FCRA.  Murphy v. City of Aventura, 383 F. Appx. 915, 918 (11th 

Cir 2010); Canty v. Fry's Elecs., Inc., 2012 U.S. Dist. LEXIS 

41847, at *28 (N.D. Ga. 2012).  Such unlawful employment 

practices would consist of discrimination or retaliation 

specifically prohibited under section 760.10.  By the express 

terms of the FCRA, those practices do not include non-employment 

related activities or practices that may be unlawful under other 

statutes, such as criminal statutes or pursuant to tort law——as 

may be the case here.  See Collins v. Volusia Cnty. Schs., Case 

No. 11-6195 (Fla. DOAH Apr. 11, 2012; Fla. FCHR June 27, 

2012)(reports to supervisors about non-employment related 

facility maintenance problems does not constitute protected 

activity under the FCRA).  

     As discussed above, Petitioner has alleged in her Petition 

for Relief and Discrimination Claim, and has testified under oath 

in a deposition, that she was terminated for reporting statements 

by other employees that they had given a patient increased doses 
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of morphine to hasten that patient's death.  In the excerpt of 

Petitioner's deposition, attached as Exhibit B to the Motion, 

Petitioner reiterated that she believed she was terminated 

because she reported the morphine overdose, and that she did not 

believe she was terminated for any other reason.  (Exhibit B to 

Motion, p. 110, lines 23 – 25; p. 111, lines 1 – 8).  

     Based on the claim set forth in the Petition for Relief and 

the Employment Claim of Discrimination, as supported by 

Petitioner's deposition testimony, it is determined that 

Petitioner has not alleged a prima facie case of retaliation 

under section 760.10(7) because she has not alleged that she 

engaged in an activity which is protected under section 760.10.  

She has further admitted, in a sworn statement that is part of 

the record of this proceeding, pursuant to section 120.57(1)(k), 

that she believes the sole reason she was terminated was because 

she reported the conduct of the nurses, who she had heard state 

that they had over-medicated a person to hasten that person's 

death.  This conduct, if true, may constitute some type of 

criminal or civil offense, but does not constitute unlawful 

employment conduct or practices on the part of the employer, the 

reporting of which gave rise to Petitioner's termination. 
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No Disputed Issues of Material Fact

     Section 120.57(1)(i) states:  

When, in any proceeding conducted pursuant to 
this subsection, a dispute of material fact 
no longer exists, any party may move the 
administrative law judge to relinquish 
jurisdiction to the agency.  An order 
relinquishing jurisdiction shall be rendered 
if the administrative law judge determines 
from the pleadings, depositions, answers to 
interrogatories, and admissions on file, 
together with supporting and opposing 
affidavits, if any, that no genuine issue as 
to any material fact exists.  If the 
administrative law judge enters an order 
relinquishing jurisdiction, the agency may 
promptly conduct a proceeding pursuant to 
subsection (2), if appropriate, but the 
parties may not raise any issues of disputed 
fact that could have been raised before the 
administrative law judge.  An order entered 
by an administrative law judge relinquishing 
jurisdiction to the agency based upon a 
determination that no genuine dispute of 
material fact exists, need not contain 
findings of fact, conclusions of law, or a 
recommended disposition or penalty.

§ 120.57(1)(i), Fla. Stat. (emphasis added). 

     As discussed above, engaging in a protected activity is one 

of the three elements——all of which must be alleged and shown——to 

sustain a retaliation claim under section 760.10(7).  Here, 

Petitioner's sworn testimony in her deposition establishes that 

she did not engage in a statutorily-protected activity, as is 

necessary to sustain a retaliation claim.  Accordingly, there is 

no disputed issue of material fact to maintain this proceeding.     

Further, because it has been established that Petitioner did not 
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engage in an activity statutorily protected by section 760.10(7), 

there is no remaining factual dispute as to whether there exists 

the required causal connection between the statutorily-protected 

activity and the adverse employment action.   

     Accordingly, there remain no disputed issues of material 

fact to be resolved in this proceeding through an evidentiary 

hearing conducted under section 120.57(1).  Under these 

circumstances, section 120.57(1)(i) requires that DOAH relinquish 

jurisdiction to the referring agency——here, FCHR.   

Conclusion 

     For the reasons discussed above, it is determined that 

Petitioner has failed to allege that she engaged in a 

statutorily-protected activity for purposes of stating a claim 

for retaliation under section 760.10(7).1/   

     Additionally, for the reasons discussed above, there is no 

disputed issue of material fact with respect to one of the 

elements——i.e., engagement in a statutorily-protected activity——

necessary to establish retaliation under section 760.10(7) for 

purposes of maintaining this proceeding at DOAH.

Recommendation

     Based on the foregoing, it is recommended that FCHR 

enter a final order dismissing Petitioner's Petition for Relief.
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DONE AND ORDERED this 12th day of December, 2018, in 

Tallahassee, Leon County, Florida.

S                                   

CATHY M. SELLERS
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 12th day of December, 2018.

ENDNOTE

1/  It appears that Petitioner may be attempting to assert a 
retaliation claim in this proceeding that is tantamount to a 
whistle-blower claim.  Whistle-blower actions are properly 
brought against specified public employers under the Whistle-
blower's Act, sections 112.3187 through 112.31895, Florida 
Statutes.  This statute prohibits adverse personnel action by 
specified public employers against any employee who reports, 
among other things, "any violation or suspected violation of any 
federal, state, or local law, rule, or regulation committed by an 
employee or agent" of the public employer that creates a 
substantial and specific danger to the public's health, safety, 
or welfare.  

     Section 112.3817(8)(b) states:

Within 60 days after the action prohibited by 
this section, any local public employee 
protected by this section may file a 
complaint with the appropriate local 
governmental authority, if that authority has 
established by ordinance an administrative 
procedure for handling such complaints or has 
contracted with the Division of 
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Administrative Hearings under s. 120.65 to 
conduct hearings under this section.  The 
administrative procedure created by ordinance 
must provide for the complaint to be heard by 
a panel of impartial persons appointed by the 
appropriate local governmental authority. 
Upon hearing the complaint, the panel must 
make findings of fact and conclusions of law 
for a final decision by the local 
governmental authority.  Within 180 days 
after entry of a final decision by the local 
governmental authority, the public employee 
who filed the complaint may bring a civil 
action in any court of competent 
jurisdiction.  If the local governmental 
authority has not established an 
administrative procedure by ordinance or 
contract, a local public employee may, within 
180 days after the action prohibited by this 
section, bring a civil action in a court of 
competent jurisdiction.  For the purpose of 
this paragraph, the term “local governmental 
authority” includes any regional, county, or 
municipal entity, special district, community 
college district, or school district or any 
political subdivision of any of the 
foregoing.

§ 112.3187(8), Fla. Stat. (emphasis added).
Importantly, whistle-blower retaliation claims are not subject to 
the jurisdiction of FCHR pursuant to section 760.10.    

COPIES FURNISHED:

Tammy S. Barton, Agency Clerk
Florida Commission on Human Relations
4075 Esplanade Way, Room 110
Tallahassee, Florida  32399-7020
(eServed)

Linette Waterman, Esquire
Waterman Law, LLC
2090 Palm Beach Lakes Boulevard, Suite 205
West Palm Beach, Florida  33409
(eServed)
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Michael D. Malfitano, Esquire
Constangy, Brooks & Smith, LLP
100 North Tampa Street, Suite 3350
Tampa, Florida  33602
(eServed)

Cheyanne Costilla, Gen. Co.
Florida Commission on Human Relations
4075 Esplanade Way, Room 110
Tallahassee, Florida  32399
(eServed)

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.
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