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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

DENISE BURNS, 

 

     Petitioner, 

 

vs. 

 

CITY OF GAINESVILLE, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 18-0425 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, this case was heard on April 5 and 20, 

2018, in Gainesville, Florida, before Administrative Law Judge 

Suzanne Van Wyk. 

APPEARANCES 

For Petitioner:  Gary Lee Printy, Esquire 

     Gary Lee Printy, Attorney at Law 

     Suite 200 

  1804 Miccosukee Commons Drive 

     Tallahassee, Florida  32308 

 

For Respondent:  Elizabeth A. Waratuke, Esquire 

     Gainesville City Attorney’s Office 

     200 East University Avenue 

     Gainesville, Florida  32601 

 

STATEMENT OF THE ISSUES 

Whether Petitioner was subject to an unlawful employment 

practice by Respondent in retaliation for participating in a 

protected activity, in violation of section 760.10, Florida 

Statutes (2016)
1/
; and, if so, what penalty should be imposed. 
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PRELIMINARY STATEMENT 

On January 31, 2017, Petitioner filed an Employment 

Charge of Discrimination with the Florida Commission on Human 

Relations (“Commission”), which alleged that Respondent violated 

section 760.10 by discriminating against her for engaging in a 

protected activity. 

 On December 21, 2017, the Commission issued a Determination:  

No Cause and a Notice of Determination:  No Cause, by which the 

Commission determined that reasonable cause did not exist to 

believe that an unlawful employment practice occurred.  On 

January 24, 2018, Petitioner filed a Petition for Relief with the 

Commission, which was transmitted that same date to the Division 

of Administrative Hearings (“Division”) to conduct a final 

hearing.  

 The final hearing was scheduled for April 5, 2018, in 

Gainesville, Florida, and was commenced, but not concluded, on 

that date.  The final hearing was continued to, and concluded 

on, April 20, 2018, in Gainesville, Florida.   

 At the final hearing, Petitioner testified on her own behalf 

and presented the testimony of Joseph Michael Weeks, Tim Burnett, 

Robert Arnold, William Webb, Daniel Trujillo, and R.V. Mathews.  

Petitioner introduced Exhibits P1, P2, P3(a) through (j), P4 

through P8, P9 (except for affidavits attached to Petitioner’s 
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Petition for Relief), P10, and P12, which were admitted in 

evidence. 

Respondent presented the testimony of Brian Hinson, George 

Demopoulos, Lonnie Little, Dino DeLeo, Tim Bates, and Petitioner.  

Respondent’s Exhibits R1(a) through (g), R2(a) through (j), R5, 

R9, R15, R24 through R27, R29 through R31, and R34 through R45, 

were admitted in evidence. 

 A two-volume Transcript of the proceedings was filed on 

May 16, 2018.  The parties jointly filed, and the undersigned 

granted, a Motion to set June 6, 2018, as the due date for 

proposed recommended orders.
2/
  The parties timely filed Proposed 

Recommended Orders which have been considered by the undersigned 

in preparing this Recommended Order. 

FINDINGS OF FACT 

Background 

1.  Petitioner, Denise Burns, is a 17-year employee of 

Gainesville Regional Utilities (“GRU”), the corporate entity 

through which the City of Gainesville (“City”) provides electric 

service to its customers in Gainesville and surrounding areas. 

2.  Petitioner is an electrician by training, and was hired 

by GRU as a Power Plant Electrician on May 29, 2001.  Petitioner 

participated in an internal training program, beginning in 

June 2006, and ultimately became a journeymen level Power Plant 

Instrumentation, Controls and Electrical Technician (“ICE Tech”) 
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for GRU.  Petitioner has been continuously employed as an ICE 

Tech for GRU since May 8, 2006. 

3.  There are currently eight full-time ICE Techs.  ICE 

Techs perform assignments requested by employees throughout the 

plant through a work order system.  The work orders come through 

a computer system, and are assigned to ICE Techs by their 

supervisor.  On a day-to-day basis, an ICE Tech may be asked to 

perform preventative maintenance on transmitters, breakers, and 

switches within the facility, as well as daily maintenance and 

major repairs during plant outages.   

4.  There are three levels of ICE Techs:  trainee, 

apprentice, and journeymen.  A journeymen is level 7 through 10, 

where level 10 is the top of the pay scale.  Petitioner is a 

level 10 ICE Tech. 

5.  Level 10 ICE Techs are expected to be the most 

experienced and knowledgeable, and to work under minimum 

supervision.  They are not expected to have the answers to 

everything that comes before them, but to apply their experience 

and knowledge to find additional resources and problem-shoot the 

issues they encounter. 

6.  Prior to formation of the ICE Tech position, GRU 

separately employed electricians and instrumentation control 

specialists to install and repair equipment throughout its 

facilities.  The employees frequently worked in pairs on work 
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orders to ensure that all aspects of the work could be addressed 

at the same time. 

7.  The ICE Tech position was created in an effort to 

address budget reductions and increase efficiency in technical 

service.  Ideally, the ICE Techs were to be cross-trained and 

capable of installing and servicing both electrical equipment and 

instrument controls. 

8.  GRU operates two facilities relevant to the issues 

herein:  The Deerhaven Generating Station (“Deerhaven”) in 

northeast Gainesville, and the John R. Kelly Plant (“Kelly 

Plant”) close to the University of Florida campus. 

9.  The ICE Techs, as well as the ICE Tech Supervisor and 

manager, are based out of the administrative building at 

Deerhaven.  The majority of the work orders and associated time 

is spent working on facilities located at Deerhaven.  ICE Techs 

are assigned to work at other locations as needed, but there are 

no ICE Techs assigned to those locations, including the Kelly 

Plant, on a permanent basis.   

10.  From an organizational perspective, the ICE shop is one 

of three divisions within the Major Maintenance Group.  The other 

two divisions are Maintenance and Planning. 

Relevant Employees and Managers  

11.  Brian Hinson is the ICE Tech Supervisor and has served 

as Petitioner’s direct supervisor since December 12, 2011.  
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Mr. Hinson has worked with Petitioner since 2003.  Mr. Hinson 

retired from GRU in 2007, and became employed as a contractor 

building an Air Quality Control System (“AQCS”), or “scrubber,” 

which was eventually installed at Deerhaven.  Mr. Hinson returned 

as an ICE Tech in 2009, and was promoted to ICE Tech Supervisor 

in 2011. 

12.  George Demopoulos has been employed by GRU for 

six years.  He currently holds the position of Major Maintenance 

Leader, reporting to Lonnie Little.  Both Mr. Hinson and the 

supervisor of the Mechanical Shop, Jeff Williams, report to 

Mr. Demopoulos.  Mr. Demopoulos’ duties pertain to the planning 

and scheduling of major maintenance for all power plants within 

GRU.  He has held this position since August of 2011, but at 

final hearing was temporarily assigned to a software 

implementation project. 

13.  Lonnie Little is the Manager of Outage Planning and 

Major Maintenance and has held that position since April 2014.  

He took over the position as Manager from Timothy Bates.  His 

direct reports are Mr. Demopoulos and two engineers.  Mr. Little 

has known and worked with Petitioner in excess of 10 years and 

has been in a supervisory role relative to her since 2014. 

2016 Charge of Discrimination 

14.  On February 16, 2016, Petitioner filed a Charge of 

Discrimination with the EEOC (“2016 Charge”) alleging GRU 
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unlawfully discriminated against her on the basis of her sex and 

in retaliation for filing a 2004 EEOC Charge, which was resolved 

by settlement agreement.  The 2016 Charge contains numerous 

specific allegations that Mr. Hinson and other managers treated 

her differently than her male coworkers in relation to 

discipline, training, and overtime, among other allegations.
3/
 

Performance Evaluations 

15.  All supervisors and managers are involved in the 

evaluation process.  The City’s evaluation period runs from 

October 1st of a year to September 30th of the following year.  

An evaluation for the time period of October 1, 2015 to 

September 30, 2016, is referred to as an employee’s 

2016 evaluation. 

16.  GRU uses a numerical system for scoring each factor in 

an evaluation, with numbers ranging from 1 to 5, where 1 is 

“unacceptable” and 5 is “outstanding.” 

17.  From 2006 to 2016, the City’s evaluation format 

contained fourteen (14) factors, with each factor having several 

elements that an evaluator should consider in scoring that 

factor. 

18.  Supervisors begin preparing evaluations for the 

preceding 12 months in October.  The draft evaluations are 

submitted to the appropriate managers for review and discussion, 

if needed.  Final evaluations are approved by the appropriate 
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managers and turned over to the supervisors to discuss with their 

employees.  The process usually takes several weeks between 

reviewing the employee’s performance over the year, preparing 

comments, attending meetings between the supervisors and managers 

as needed, editing drafts, preparing the final document, and 

meeting with the employee. 

19.  As a supervisor, Mr. Hinson prepares annual evaluations 

for the ICE Techs and has done so since the fall of 2012.  In 

preparing the evaluations, he reviews the employees’ performance 

from the previous year, looking at information gathered 

throughout the year, including verbal and written feedback, 

observations in the field, and comments and hours logged on work 

orders.  Mr. Hinson spends several weeks on the evaluations 

between the preparation and review with his supervisor.  After 

preparing the draft of the evaluations, Mr. Hinson submits them 

to his manager for review. 

20.  For the 2015 and 2016 ICE Tech evaluations, 

Mr. Demopoulos met with Mr. Hinson to go over each employee’s 

evaluation.  Together they looked at the scores and the 

documentation to support the scores. 

21.  Mr. Demopoulos also talked with Mr. Hinson during the 

year about the work orders and projects and, at evaluation time, 

discussed with him the highest and lowest recommended scores, 

asking for examples to support each score.  At various times over 
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the last few years, these meetings have included the upper-level 

manager, Mr. Little. 

22.  The upper-level managers review the draft evaluations 

for consistency within the departments, to make sure the comments 

match the score and that there are comments to support the 

scores.  They also consider their own knowledge and observations 

of the employee’s performance during the year, as well as 

feedback from others. 

23.  The managers meet with Mr. Hinson to discuss any scores 

they may have questions about or to discuss borderline scores.  

For example, there may be one area within the overall factor on 

which the employee needs improvement, but overall, the employee 

meets expectations in that factor.  Those are some of the hardest 

ones to decide.  If scores are outside the range of “meets 

expectations,” the evaluator and managers discuss the reason for 

the outlying score. 

24.  During the 2011 to 2014 time frame, there were 

discussions within management at GRU about the evaluation scores 

needing to more accurately reflect the work performance of the 

employee.  Specifically, Mr. Bates criticized Mr. Hinson’s 

evaluation scores of ICE Techs as not reflecting Mr. Hinson’s 

verbal reports on the employee’s performance.  Mr. Bates found 

the scores extremely high.   
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25.  Likewise, when Mr. Little became Major Maintenance 

Manager in 2014, he noted that the ICE shop scores were much 

higher than the maintenance shop scores, and much higher than the 

scores he gave when supervising the engineering department.  When 

Mr. Demopoulos became Major Maintenance Manager in 2015, he noted 

the earlier evaluations were “overinflated,” meaning many 

employees were receiving scores higher than 3, which correlates 

with “meets expectations,” when their work did no more than meet 

expectations. 

26.  Management began to work with the supervisors to 

accomplish scoring that more accurately reflected the level of 

work performed by the employees.  The directive of grading to the 

actual verbiage of the factors had come down from the head of 

Deerhaven, first from John Stanton, Assistant General Manager, 

and then Mr. DeLeo. 

27.  Beginning in 2015, his first full year in Major 

Maintenance, Mr. Little took the approach of adding commentary in 

the remarks section to reflect the score that should have been 

given, rather than dropping the actual score.  For example, if 

the employee had previously consistently received scores of 3 

“meets expectations” in a factor, but actually needed improvement 

in that factor, the number would stay the same that year, but the 

comments would reflect that they needed improvement in some 

aspect of that factor.  This would inform the employee that their 
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performance needed to improve in the following year, and if there 

was no improvement, the score would drop in the next year. 

28.  For the 2016 evaluation year, management began to 

adjust the scores to more closely match the criteria as described 

in the evaluation.  That year, virtually every ICE Tech saw a 

drop in their overall evaluation score.  With the exception of a 

probationary employee, Ray Yanke, the ICE Techs overall scores 

dropped a minimum of 4 points from 2015 to 2016. 

29.  Five ICE Techs received performance evaluations in both 

2015 and 2016.  Tim Burnett’s score dropped 4 points; Miro Turk,  

5 points; Mike Weeks, 6 points; Tracey Wilkinson, 4 points; and 

Petitioner, 4 points.
4/
 

Petitioner’s Performance Evaluations 

30.  On Petitioner’s 2012 performance evaluation, Mr. Hinson 

rated Petitioner’s overall performance as 3.36 out of 5.0.  The 

only performance factor on which Petitioner scored lower than  

a 3 was for Safety Consciousness.  On that factor Petitioner 

received a 2 “needs improvement,” apparently based on an injury 

during that evaluation period. 

31.  Mr. Hinson gave Petitioner an overall performance score 

of 3.21 on Petitioner’s 2013 evaluation.  Petitioner received a 

score of 2 in Flexibility.  Mr. Hinson noted, “Denise needs to 

improve in this area.  Needs to recognize priorities when work 

assignments are changed.” 
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32.  On her 2014 evaluation, Mr. Hinson gave Petitioner an 

overall performance score of 3.0.  Petitioner received a 2 in 

both Initiative and Communication.  With regard to Initiative, 

Mr. Hinson noted, “Denise needs to improve in this area.  Use EAM 

to continue to work on assignments if held up on assigned work 

without supervisor direction.”  With respect to Communication, 

Mr. Hinson noted, “Denise needs to improve in this area.  Provide 

better feedback to supervisor on scope, timeframes, and 

projections for work orders and projects.” 

33.  Petitioner’s evaluation scores fell again on her 

2015 evaluation, on which she received an overall performance 

score of 2.86.  During that period, Mr. Hinson gave Petitioner a 

2 on the following factors:  Customer Relations, Initiative, 

Communication, and Effectiveness and Productivity.  With regard 

to both Customer Relations and Communication, Mr. Hinson noted 

that Petitioner needs to improve communications with her 

supervisor, including “face-to-face” contact with her supervisor, 

especially on the status of assigned tasks.  With respect to 

Productivity and Effectiveness, Mr. Hinson gave examples of 

specific assignments which were not completed in a timely and 

effective manner.  In regards to Initiative, Mr. Hinson again 

noted, “Use EAM to continue to work on assignments if held up on 

assigned work without supervisor direction.” 
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34.  Petitioner was presented with her 2016 evaluation on 

November 30, 2016.  Both Petitioner and Mr. Hinson reviewed and 

signed it on that date. 

35.  Petitioner’s 2016 performance evaluation dropped again 

to an average performance score of 2.64.  Petitioner received a 

2 on 8 out of 14 factors, including Customer Relations, 

Initiative, Communication, Teamwork and Interpersonal Relations, 

Problem Solving/Decision Making, Effectiveness and Productivity, 

Support of Organizational Goals and Objectives, and Professional 

Development. 

36.  Petitioner did not lose any pay or other benefits for 

the scores she received on the evaluation.  She received the same 

raise as the other Level 10 ICE Techs. 

Petitioner’s Corrective Action Plan 

37.  Mr. DeLeo met with Petitioner’s leadership team several 

times to put a plan together to address the issues Petitioner was 

having with her work performance. 

38.  On January 31, 2017, a meeting was held with Petitioner 

to talk about her overall performance, as well as the comments 

that had been made on her 2016 evaluation--communication with her 

supervisor, work ethic, productivity and the ability to apply the 

skill sets of a Level 10 ICE Tech. 

39.  The meeting was attended by Mr. Hollandsworth, the 

Director of Production and Assurance Support; Keisha Young, Labor 
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Relations; Melissa Jones, Director of Production; Mr. Little; 

Mr. Demopoulos; Petitioner, and her union representatives, Robert 

Arnold and Mr. Welch.
5/
  Mr. Hinson was specifically excluded 

from the meeting because of Petitioner’s previous complaints 

about him. 

40.  Three main areas in her evaluation were the focus of 

the meeting--communication with her supervisor, work ethic and 

productivity, and knowledge and ability to do the job.   

41.  Mr. Demopoulos was assigned to develop the plan.  With 

the assistance of the City’s Human Resources Department, and the 

involvement of the Union, Mr. Demopoulos prepared the action 

plan. 

42.  The entire action plan consisted of direction to 

Petitioner to review materials from GRU trainings she had 

previously attended, such as “Take Charge of Change,” “Emotional 

Intelligence,” “Relationship Strategies,” and “Dealing with 

Difficult Customers,” and “come up with a plan on how you as a 

GRU employee in Energy Supply can move forward in a positive and 

more productive direction.”  The action plan directed Petitioner 

to “[i]dentify behaviors that need to be changed,” and develop an 

“action plan to change behavior.” 

43.  The action plan was light on details and provided 

little guidance on how Petitioner was to address behaviors.  

Management testified it was only the first step in the action 
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plan, directed at Petitioner’s “soft skills.”  Eventually, the 

action plan was scrapped following a grievance filed by 

Petitioner and her union representatives. 

Petitioner’s Charge of Discrimination 

44.  In her 2017 Charge of Discrimination (“2017 Charge”), 

Petitioner alleged as follows: 

I was given a poor job performance evaluation 

(see attached copy) in retaliation for my 

filing of an EEOC Charge No. 510-2016-02011 

in violation of Chapter 760 of the Florida 

Civil Rights Act, Title VII of the Federal 

Civil Right [sic] Act of 1964 as amended and 

the Federal Civil Rights Act of 1991 as 

applicable.  I am requesting injunctive 

relief, removal of said evaluation, 

reimbursement of out of pocket expenses and 

costs, attorney’s fees, costs, punitive 

damages, compensatory damages and whatever 

other relief is deemed to be just and 

appropriate. 

 

Notably, on her 2017 Charge, Petitioner indicated the last date 

discrimination took place was November 30, 2016, but checked the 

box to indicate the charge was for a “continuing action.” 

45.  In its Determination of No Reasonable Cause 

(“Determination”), the Commission reported as follows: 

Complainant alleged that Respondent 

retaliated against her for filing a complaint 

with the [EEOC].  However, the investigation 

did not reveal enough evidence to support 

Complainant’s allegations.  The investigation 

revealed that Complainant’s evaluation score 

declined based on pre-existing employment 

weaknesses and that she was put on an action 

plan to help her improve her performance.  

The investigation did not reveal any evidence 
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that Respondent’s reasons for her lower 

evaluation score, or for putting her on an 

action plan, were pretext for retaliation.  

The investigation did not reveal that 

Complainant was treated less favorably than 

other employees regarding discipline, 

overtime, or training.  The investigation did 

reveal that Complainant complained to 

Respondent that she thought her supervisor 

was retaliating against her for reporting 

that he was a poor manager, but reporting her 

supervisor’s poor management style was not a 

protected activity that could lead to 

unlawful retaliation under the Florida Civil 

Rights Act.  Additionally, the investigation 

revealed that any animosity between 

Complainant and her supervisor was likely due 

to personal issues and not retaliation for 

her EEOC compliant.  Complainant did request 

a transfer to another building, but the 

investigation revealed that Complainant’s 

request was denied because her position did 

not exist at that building and nobody worked 

full-time at that building. 

 

46.  The EEOC Investigative Report was not introduced into 

evidence.  However, it is apparent from the Determination that 

the EEOC investigated, in connection with Petitioner’s 2017 

Charge, Mr. Hinson’s 2016 performance evaluation of, and action 

plan for, Petitioner, as well as Petitioner’s complaints that 

Mr. Hinson treated her less favorably than other employees 

regarding training and that he denied her request to transfer to 

another location. 

Bases of Mr. Hinson’s Evaluation Scores 

47.  Mr. Hinson considered a number of specific instances 

that occurred over the previous year in preparing Petitioner’s 
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2016 evaluation.  One of these was her handling of the crushed 

lime bin/air cannon job, which involved repairing a solenoid on 

the third floor of the air cannon on a grated floor.  Mr. Hinson 

provided Petitioner with a manual to do the job, and she received 

verbal instructions from both Mr. Hinson and Mr. Demopoulos.  

Despite these resources, and her years of experience, it took her 

43 hours to complete what managers estimated should have been a 

16 hour job. 

48.  The time was so excessive that Mr. Little requested 

Petitioner to meet with him, Mr. Demopoulos, and Mr. Hinson to 

discuss the issues she had come across on the job.  Petitioner 

explained that much time was spent looking for and retrieving 

screws that frequently fell through the third floor grating to 

the floors below.  She spent much time climbing down two floors, 

sifting through lime dust to retrieve the screws, and climbing 

back up again.  To resolve this problem on a future job, 

Petitioner suggested that a second worker be assigned to work 

with her and hold their hands under the solenoid to catch screws 

rather than having them drop through to floors below.  Management 

found this to be an unacceptable solution for a level 10 ICE Tech 

to propose. 

49.  Petitioner’s handling of this assignment factored in 

her evaluation scores in the categories of Communication, 

Initiative, and Problem Solving/Decision Making. 
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50.  Another of Petitioner’s work assignments considered 

during this evaluation period was her work on the hydrolyzer 

Masoneilan control valves.  Petitioner was assigned to do 

preventive maintenance on the valves.  Petitioner had performed 

this same work before, but on this occasion calibrated the valves 

backwards.  A manual was available to assist her, but she had not 

used it.  Her handling of this assignment factored in her 

evaluation scores in the categories of Initiative, Problem 

Solving/Decision Making, Productivity, and Job Skills and 

Knowledge. 

51.  Another issue Mr. Hinson considered in preparing 

Petitioner’s evaluation was her failure to ask permission to take 

GCU classes (City-sponsored trainings) prior to registering with 

Human Resources to take them.  She also enrolled in supervisory 

classes which were not applicable to her position, and repeated 

classes she had previously taken.  This factored into her 

evaluation scores in Communication and Following Instructions. 

52.  In addition to specific examples, Mr. Hinson testified 

generally about Petitioner’s failure to communicate with him.  He 

testified that it is generally “very minimal,” despite his 

availability on his City cell phone at all times. 

53.  At the final hearing, the tension between Petitioner 

and Mr. Hinson was palpable.  Petitioner’s demeanor during 

Mr. Hinson’s testimony was completely different than that during 
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the other managers’ testimony.  During the testimony of other 

managers, Petitioner sat quietly taking notes and passing them to 

her counsel.  She did not make eye contact with other managers.  

Petitioner sat bolt upright from the minute Mr. Hinson entered 

the room until he exited following his testimony.  During 

Mr. Hinson’s testimony, Petitioner practically stared him down. 

54.  As if in response, Mr. Hinson’s tone of voice during 

his testimony was defensive, and at times, sarcastic.  He avoided 

eye contact with Petitioner. 

55.  It is readily apparent that Petitioner and Mr. Hinson 

do not care for one another.  In fact, there is outright 

resentment between the two.
6/
 

56.  Petitioner’s complaints about Mr. Hinson are not new.  

During Mr. Bates’ tenure as Major Maintenance Supervisor, between 

2011 and 2014, Petitioner repeatedly complained about 

Mr. Hinson’s management style.  She was offended by his tone of 

voice, yelling, and “jerking her off jobs.”  Mr. Bates observed 

that Mr. Hinson spoke loudly and barked out directions, but did 

so across the board to all ICE Techs.   

57.  GRU has taken some steps to resolve the issues between 

Petitioner and Mr. Hinson.  Mr. DeLeo asked Mr. Bates to meet 

with Petitioner individually and asked her directly what 

management could do to ease tensions and facilitate a better 

working relationship.  Petitioner stated that she wanted 
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management to fire her supervisor, to “leave her alone,” and to 

“stay out of her pocket.”  By this, Petitioner meant she wanted 

to be able to work on the projects of her choice and to not have 

her overtime hours cut.  Mr. DeLeo and Mr. Bates found no cause 

to terminate Mr. Hinson.  They could not grant her other requests 

because all ICE Techs have to take the assignments given and all 

overtime was being cut plant-wide for budgetary reasons. 

58.  Petitioner’s failure to communicate with Mr. Hinson was 

intentional, due, at least in part, to resentment and fear. 

59.  Petitioner’s communication methods may not have been 

antagonistic, but Mr. Hinson clearly resented her refusal to 

meaningfully communicate directly with him about issues she 

encountered on the job.  It appears Petitioner tried to conceal 

from him problems she encountered on the job, instead seeking 

assistance from other employees. 

60.  Petitioner’s managers have also noted her failure to 

communicate with her supervisor.  Mr. Demopoulos met with 

Petitioner on numerous occasions during the 2015 and 2016 

evaluation periods and counseled her on a number of areas he 

identified as needing improvement, including the importance of 

learning how to communicate adequately with a supervisor.  He 

also spoke with her about the importance of dealing with change 

in the organization and how to deal with it. 
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61.  Mr. Hinson testified to several specific incidents in 

these same areas of deficiency in her 2015 evaluation.  

Mr. Demopoulos also testified to the same areas of deficiency in 

both her 2015 and 2016 evaluations.  The areas identified as 

needing improvement in Petitioner’s 2016 evaluation were 

consistent with the areas identified as needing improvement in 

her 2015 evaluation. 

62.  The areas in Petitioner’s 2015 and 2016 evaluations 

that Mr. Hinson identified as needing improvement were consistent 

with Mr. Little, Mr. Demopoulos, and Mr. Bates’ observations of 

Petitioner’s performance over the years that they worked with 

her. 

63.  Mr. Bates gave an example of Petitioner working on the 

cleaning system for the baghouse at the AQCS.  Petitioner and the 

others were having difficulty with the assignment.  Mr. Bates 

found the manual and gave it to them so they could complete the 

assignment.  A few months later, a similar situation arose.  

Rather than Petitioner getting the documentation Mr. Bates had 

previously shown her, Mr. Bates had to get the manual and show 

her again.  Upon inspection, the manual had Petitioner’s 

handwritten notes from the previous work on the same project. 
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Other Alleged Retaliatory Acts 

 64.  In addition to the negative evaluation, Petitioner 

cited denial of her request to transfer to the Kelly Plant as a 

form of retaliation. 

 65.  In April 2016, two months after her 2016 Charge, 

Petitioner requested a transfer to the Kelly Plant and that she 

no longer be supervised by Mr. Hinson. 

 66.  Mr. DeLeo denied Petitioner’s request.  GRU employs no 

ICE Techs at the Kelly Plant, and there is not enough demand to 

warrant employment of a full-time ICE Tech at the Kelly Plant.
7/
  

All ICE Techs are headquartered at Deerhaven and are deployed to 

the Kelly Plant when an ICE work order is issued.   

 67.  Moreover, assigning Petitioner to the Kelly Plant would 

not have relieved her from Mr. Hinson’s supervision.  Mr. Hinson 

is the only supervisor of the ICE Techs. 

 68.  Finally, Petitioner alleges that she was denied 

training opportunities given to similarly-situated employees.  

The evidence does not support Petitioner’s allegation.  

 69.  When the instrument and electrical shops were combined, 

the instrument techs received electrical training and vice versa.  

However, the supervisor prior to Mr. Hinson tended to assign work 

orders to the ICE Techs according to their strengths, so 

meaningful on-the-job cross-training was limited.   
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 70.  Petitioner gave examples of Mr. Hinson refusing to 

allow other employees to assist her when she encountered 

difficulty with tasks in the field, alleging that these were 

instances in which she was “denied training.”  However, the 

record established that Mr. Hinson’s intervention in those 

instances was based on Petitioner’s request for assistance from 

another employee or manager, rather than communicating with her 

supervisor, and her failure to consult readily available manuals 

(some of which she had previously been instructed to use) rather 

than interrupt another employee’s work to assist her. 

71.  There was no credible evidence that Petitioner was 

denied any formal training opportunities.  As to GCU classes, the 

record revealed that Petitioner attended many classes, some 

without obtaining prior approval, and many more than once. 

Allegations Post-Commission Complaint 

72.  Petitioner testified about incidents occurring in 2017 

and in 2018, after she filed the 2016 Charge, she alleges were 

retaliatory. 

73.  The first of these was a written warning issued in 

April 2017.  About 2:00 p.m., on April 21, 2017, while out on the 

plant grounds, Mr. Little came across a number of ICE Tech tools, 

but no ICE Techs, at a gas turbine on which Petitioner and 

another ICE Tech had been assigned to do preventative 

maintenance.  Being concerned that the techs were taking an 
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extended break (as there was no shop supervisor that Friday 

afternoon), he called Mr. Demopoulos to check the shop and find 

the ICE Techs that were supposed to be at that location.  While 

Mr. Little was waiting, the other ICE Tech returned. 

74.  Petitioner was found in the plant about an hour later 

in the motor control center, a concealed area that was not 

routinely occupied or utilized as an office or to do paperwork.  

The paperwork that she claimed she was doing--writing down the 

results of visual checks of the batteries–-was something that 

would be expected to be completed by the ICE Tech when observing 

the equipment.  Yet, Petitioner was nowhere in the vicinity of 

the equipment. 

75.  Mr. Little issued Petitioner a first-step employee 

notice, or written warning.  Mr. Hinson was not involved in that 

incident or issuance of the discipline, as he was on vacation 

that afternoon. 

76.  The second incident occurred in August 2017.  In this 

incident, Petitioner was assigned to work on the sump pump for a 

gas turbine transformer.  Petitioner observed conditions at the 

site and deemed the area to be unsafe to work unless the gas 

turbine was taken out of service.  Rather than reporting back to 

Mr. Hinson and asking for direction, Petitioner approached Torey 

Richardson, the manager of a different department, and asked him 



 

25 

to take the gas turbine out of service so she could work on the 

sump pumps. 

77.  Mr. Richardson told Petitioner he could not take the 

gas turbine out of service.  It was August and the plant was 

operating at peak capacity, which requires use of the gas 

turbines.  Again, Petitioner did not report back to Mr. Hinson.  

Instead, Petitioner allowed Mr. Richardson to call Mr. Hinson 

from his office and inform Mr. Hinson he would not take the gas 

turbine out of service.  This call came as a surprise to 

Mr. Hinson, who had not asked for the gas turbine to be taken out 

of service, and was not aware Petitioner had determined the work 

area to be unsafe with the gas turbine in service. 

78.  Petitioner was given a written warning and a three-day 

suspension for not contacting her supervisor prior to requesting 

another department to interrupt normal operations.   

79.  Petitioner had been repeatedly counseled about her 

failure to communicate with her supervisor when issues arose in 

the field. 

80.  Petitioner complained of a third incident occurring in 

early 2018.  In that incident, Mr. Hinson instructed Petitioner 

to unwire a valve, replace the components, and work with the 

mechanics to have it reinstalled.  Very little non-hearsay 

evidence was introduced related to this incident.  The most that 

can be found is Mr. Little called Petitioner in to question her 
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about the job, which he stated she had abandoned and left for a 

mechanic to do.  In the end, Petitioner received no discipline 

regarding the incident. 

CONCLUSIONS OF LAW 

81.  The Division has jurisdiction over the subject matter 

of, and parties to, this proceeding.  §§ 120.569 and 120.57(1), 

Fla. Stat. (2017). 

82.  Petitioner has the burden of proving by a 

preponderance of the evidence that Respondent committed an 

unlawful employment practice.  See § 120.57(1)(j), Fla. Stat. 

83.  The Florida Civil Rights Act (“the Act”), at section 

760.10(7), prohibits retaliation in employment as follows: 

(7)  It is an unlawful employment practice 

for an employer . . . to discriminate 

against any person because that person has 

opposed any practice which is an unlawful 

employment practice under this section, or 

because that person has made a charge, 

testified, assisted, or participated in any 

manner in an investigation, proceeding, or 

hearing under this section.  (emphasis 

added). 

 

84.  Florida courts have held that because the Act is 

patterned after Title VII of the Civil Rights Act, as amended, 

federal case law dealing with Title VII is applicable.  See 

e.g., Fla. Dept. of Cmty. Aff. v. Bryant, 586 So.2d 1205, 1209 

(Fla. 1st DCA 1991). 
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85.  The burden of proving retaliation follows the general 

rules enunciated for proving discrimination.  Reed v. A.W. 

Lawrence & Co., 95 F.3d 1170, 1178 (2d Cir. 1996). 

86.  There is no direct evidence the City lowered 

Petitioner’s 2016 evaluation score and placed her on a 

corrective action plan in retaliation for Petitioner for filing 

the 2016 Complaint. 

87.  To establish a prima facie case of discrimination in 

retaliation by indirect evidence, Petitioner must show:  

(1) that she was engaged in statutorily protected expression or 

conduct; (2) that she suffered an adverse employment action; and 

(3) that there is a causal relationship between the two events.  

See Holifield v. Reno, 115 F.3d 1555, 1566 (11th Cir. 1997). 

88.  It is undisputed that Petitioner filed the 

2016 Charge, which is a statutorily protected activity.  Thus, 

she has demonstrated the first element of a prima facie case. 

89.  As to the second element, “[n]ot all conduct by an 

employer negatively affecting an employee constitutes adverse 

employment action.”  Davis v. Town of Lake Park, Fla., 245 F.3d 

1232, 1238 (11th Cir. 2001) (Plaintiff, who received one oral 

reprimand, one written reprimand, the withholding of a bank key, 

and a restriction on cashing nonaccount-holder checks, did not 

suffer an adverse employment action).  “The asserted impact 

cannot be speculative and must at least have a tangible adverse 



 

28 

effect on the plaintiff’s employment.”  Id. at 1239.  An 

employee is required to show a “serious and material change in 

the terms, conditions, or privileges of employment.”  Id. 

90.  Petitioner was not disciplined, demoted, dismissed, 

transferred, or otherwise subjected to any action with a 

tangible adverse effect on her employment due to the scores on 

her 2016 evaluation.  The uncontroverted evidence is Petitioner 

received the same salary increase as other level 10 Ice Techs 

following her 2016 evaluation. 

91.  Further, under the facts of this case, that Petitioner 

was placed on a corrective action plan, does not constitute an 

adverse employment action.  The plan was not a form of 

discipline under the GRU personnel policies and resulted in no 

tangible effect on the terms, conditions, or privileges of 

Petitioner’s employment.  In fact, GRU abandoned the plan 

following Petitioner’s objection to it through her union 

representatives. 

92.  Petitioner’s allegation that she was denied a transfer 

to the Kelly Plant was proven.  However, the denial of 

Petitioner’s transfer request was not an adverse employment 

action.  The denial did not result in any material change to 

terms or conditions of Petitioner’s employment.  The transfer, 

had it been available, would not have resulted in an increase in 

Petitioner’s employment status or pay, or a substantial change 



 

29 

in her duties.  Further, the transfer would have required GRU to 

create a special position not within its normal business 

operations. 

93.  As to Petitioner’s allegation that she was denied 

training opportunities, she failed to prove that allegation. 

94.  Assuming, arguendo, Petitioner had established she 

suffered an adverse employment action, Petitioner’s case fails 

because she did not establish the third element--a causal 

connection between her engagement in the protected activity and 

the adverse employment action.   

95.  The U.S. Supreme Court changed the causation standard 

for Title VII retaliation claims in University of Texas 

Southwest Medical Center v. Nassar, 570 U.S. 338 (2013).  There, 

the Court held that “[t]he text, structure, and history of Title 

VII demonstrate that a plaintiff making a retaliation claim 

under section 2000e-3(a) must establish that his or her 

protected activity was a but-for cause of the alleged adverse 

action by the employer”.  Nassar, 570 U.S. at 365.  “Title VII 

retaliation claims must be prove[n] according to traditional 

principles of but-for causation, not the lessened causation 

test” for status-based discrimination.  Id. at 360.   

96.  There is no direct evidence of a causal connection in 

this case. 
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97.  As to circumstantial evidence, there is no temporal 

proximity between the filing of her 2016 Complaint on 

February 20, 2016, and the issuance of the annual performance 

evaluation on November 30, 2016.  Mere temporal proximity, 

without more, must be “very close.”  Thomas v. Cooper Lighting, 

Inc., 506 F.3d 1361, 1364 (11th Cir. 2007).  “A three to four 

month disparity between the statutorily protected expression and 

the adverse employment action is not enough.”  Id. (citing 

Richmond v. Oneok, 120 F.3d 205, 209 (10th Cir. 1997) and Hughes 

v. Derwinski, 967 F.2d 1168, 1174-75 (7th Cir. 1992)).   

98.  Again, assuming arguendo, Petitioner had established a 

prima facie case of retaliation, GRU presented persuasive 

evidence that Petitioner’s 2016 evaluation was based on her 

actual work performance and the efforts of management to reform 

“grade inflation” in the evaluation process.  The record was 

replete with evidence of legitimate nondiscriminatory reasons 

supporting the scores on her 2016 evaluation.   

99.  As to the denial of Petitioner’s transfer request, 

there is temporal proximity of approximately two months.  

However, GRU produced ample evidence that the denial of 

Petitioner’s transfer request was not a pretext for retaliation.  

No ICE Tech positions were available at the Kelly Plant, and had 

the transfer been granted, Petitioner would have remained under 

the supervision of Mr. Hinson. 
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100.  Petitioner did not present any credible evidence that 

GRU’s reasons for its actions were pretext for retaliation.  

Petitioner expressed her belief that the evaluation was 

retaliatory because it was based upon facts with which she 

disagreed, but disagreement with the employer’s decision falls 

short of the showing necessary to establish pretext.  Chambers 

v. Walt Disney World Co., 132 F. Supp. 2d 1356, 1366 (M.D. Fla. 

2001).   

Allegations of Retaliation Post-Commission Complaint 

101.  As to the other instances of alleged retaliation--the 

April 2017 written warning, the August 2017 written warning and 

three-day suspension, and the 2018 discussion with Mr. Little--

there was no evidence that these issues had been presented to 

the Commission.  The Commission Determination established that 

Petitioner’s allegations of her poor performance evaluation, 

denial of her transfer request, and denial of training were the 

only allegations investigated by the Commission in arriving at 

its determination that there was no cause to believe GRU 

retaliated against Petitioner for engaging in statutorily-

protected activity.   

102.  A plaintiff is required to administratively exhaust 

her remedies through a charge of discrimination before bringing 

a civil suit on her claims in order to “notify the employer of 

discriminatory practices.”  See Gregory v. Ga. Dep’t. of Human 
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Res., 355 F.3d 1277, 1279 (11th Cir. 2004); see also Wilkerson 

v. Grinnell Corp., 270 F.3d 1314, 1319 (11th Cir. 2001) (“One of 

the primary purposes for the charge requirement is to provide 

notice to the employer of the allegations against it.”). 

103.  In order to bring a civil claim under the Act, a 

plaintiff must first file a charge alleging the discriminatory 

conduct within 365 days of when it occurred.  The exhaustion 

requirement allows the Commission, “the first opportunity to 

investigate the alleged discriminatory practices to permit it to 

perform its role in obtaining voluntary compliance and promoting 

conciliation efforts.”  Ramsay v. Broward Cnty. Sheriff’s Off., 

2007 U.S. Dist. LEXIS 98428 *16 (S.D. Fla. 2007).  See also 

Jackson-Levarity v. Dep’t. of Child. and Fams., 2003 Fla. Cir. 

LEXIS 1081 (Fla. 2d Cir. 2003) (holding that a party cannot 

proceed on claims from discrete acts not reasonably related to 

the allegations in a charge).  It is well-settled that 

“[d]iscrete acts of discrimination that occur subsequent to the 

filing of an administrative charge are not reasonably related to 

the charged conduct.”  Buzzi v. Gomez, 62 F. Supp. 2d 1344, 1352 

(S.D. Fla. 1999) (citing Ray v. Freeman, 626 F.2d 439, 443 (5th 

Cir. 1980)).
8/
  The denial of promotions which occur after the 

filing of a charge of discrimination are “discrete acts,” which 

require the filing of a new or an amended charge.  Buzzi, 

62 F. Supp. 2d at 1352. 
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104.   In this case Petitioner’s complaint was specific--

that her 2016 evaluation, attached to her charge, was 

retaliation for having filed the 2016 Complaint.  Therefore, the 

Division does not have jurisdiction to consider her claims as to 

the April and August 2017 discipline, and her allegation of a 

2018 discipline. 

105.  “The ultimate burden of persuading the trier of fact 

that the [employer] intentionally discriminated against the 

[employee] remains at all times with the [employee].”  Texas 

Dep’t. of Cmty. Aff. v. Burdine, 450 U.S. 248, 253 (1981).  In 

this case, Petitioner failed to meet her burden. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations dismiss the Petition for Relief from an Unlawful 

Employment Practice filed by Petitioner against Respondent in 

Case No. 2017-00520. 
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DONE AND ENTERED this 23rd day of July, 2018, in 

Tallahassee, Leon County, Florida. 

S                                   

SUZANNE VAN WYK 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 23rd day of July, 2018. 

 

 

ENDNOTES 

 
1/
  Except as otherwise noted herein, all references to the 

Florida Statutes are to the 2016 version, which was in effect 

when Petitioner received the alleged retaliatory performance 

evaluation.  

 
2/
  The parties waived the requirement that the undersigned issue 

the recommended order within 30 days after receipt of the 

Transcript by agreeing to a date for filing proposed recommended 

orders that is more than 10 days after the date the Transcript 

was filed.  See Fla. Admin. Code R. 28-106.216. 

 
3/
  The outcome of the 2016 Charge was not a matter of record in 

this proceeding. 

 
4/
  Two ICE Tech’s scores were not available for comparison as 

they were no longer in the ICE shop in 2016.  Mr. Dickhaut’s 

employment was terminated before his 2016 evaluation and 

Mr. Trujillo retired before his 2016 evaluation. 

 
5/
  Mr. Welch was not identified by first name anywhere in the 

record.
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6/
  Ironically, by all accounts, the two worked well together 

when they were both ICE Techs, but that changed in the years 

since Mr. Hinson was promoted to supervisor. 

 
7/
  Petitioner’s testimony that Claude Pinder, the former Kelly 

Plant manager, had requested an ICE Tech position be created at 

the plant and that Petitioner be assigned there, was 

uncorroborated hearsay testimony for which no exception applies.  

Thus, the testimony cannot support a finding of fact.  See Fla. 

Admin. Code R. 28-106.213(3). 

 
8/
  The caselaw establishes three exceptions to the “discrete 

acts” rule, none of which apply under the specific facts of this 

case. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

KARSEN SPRADLIN, 

 

     Petitioner, 

 

vs. 

 

FLORIDA DEPARTMENT OF EDUCATION, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 17-6468 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing was conducted on 

March 9, 2018, in Tallahassee, Florida, and on April 13, 2018, 

in Marianna, Florida, before Garnett W. Chisenhall, a duly 

designated Administrative Law Judge of the Division of 

Administrative Hearings (“DOAH”).    

APPEARANCES 

For Petitioner:  Karsen Elizabeth Spradlin, pro se 

                 4940 Logan Loop 

                 Malone, Florida  32445 

 

For Respondent:  Riley Michelle Landy, Esquire 

                 Department of Education 

                 Turlington Building, Suite 1244 

                 325 West Gaines Street 

                 Tallahassee, Florida  32399-0400 

 

STATEMENT OF THE ISSUE 

The issue is whether the Florida Department of 

Education (“the Department”) committed one or more unlawful 
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employment practices against Petitioner (“Ms. Spradlin”) by 

discriminating against her based on race.   

PRELIMINARY STATEMENT 

On October 13, 2016, Ms. Spradlin filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(“the Commission”) alleging that the Department subjected her to 

disparate treatment:   

During my employment with Vocational 

Rehabilitation in Marianna, Florida, as an 

Entry Level Counselor, beginning in 2011 and 

ending on May 18, 2016, I was repeatedly 

harassed by my supervisor Tawana Gilbert, 

African American, female because of my race 

(Caucasian).  Ms. Gilbert’s constant 

disciplinary actions, berating and 

condemning statements, and disparaging 

treatment of me created a hostile work 

environment.   

 

In 2012, I applied for two openings in 

our Marianna VR office for Senior Counselor 

position(s).  Both positions were filled 

by African Americans, one of which was an 

external candidate, male, with no VR 

experience or credentials.  I was passed 

over for promotion for Senior Counselor 

twice in 2012, with Ms. Gilbert on the 

interview committees.  In May 2016, I 

applied for another Senior Counselor 

position in the Marianna VR office.  I 

was passed over for promotion again for 

an African American female with no VR 

experience and no credentials.  Ms. Gilbert 

was on the interview committee.  Ms. Gilbert 

and the Area Supervisor Allison Gill came 

into my office on May 18, 2016 to inform me 

that they had selected another candidate 

for the Senior Counselor position.  I asked 

that an investigation into a hostile work 

environment be initiated, and Ms. Gilbert 
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commenced with berating and verbally bashing 

me.  Following this encounter, I was then 

required to sit next to Ms. Gilbert in a 

lengthy meeting while she glared at me.  

Based on the foregoing, I allege that I 

was discriminated against based on my race, 

when in 2012 I was not selected for either 

of the two senior counselor positions, 

and again passed over in 2016 for another 

Senior Counselor position despite my 

superior qualifications, experience, and 

job performance/knowledge in comparison to 

the hired candidates who are all African 

American.  Furthermore, I allege that I 

was required to work in a hostile work 

environment in Marianna, Florida’s VR office 

due to constant harassment I endured at the 

hands of Ms. Gilbert, and the discriminatory 

hiring practices of Florida’s Department of 

Education, Vocational Rehabilitation from 

2011 – May 18, 2016.   

 

On November 3, 2017, the Commission issued a letter 

notifying Ms. Spradlin that it had determined that there was “no 

reasonable cause” to conclude that an unlawful employment 

practice had occurred: 

[Ms. Spradlin] worked for [the Department], 

a state agency, as a vocational counselor.  

She alleged that she was subjected to 

disparate treatment based on her race and 

color.  [Ms. Spradlin] fails to prove a 

prima facie case.  [Ms. Spradlin] claimed 

that she was denied flex time and FMLA, 

while her coworkers were permitted to 

work flexible schedules.  [The Department]'s 

documents indicate that [Ms. Spradlin] 

failed to request and document time off 

according to [the Department]'s designated 

procedure; however [the Department] 

permitted [Ms. Spradlin] to take time off 

as needed.  [Ms. Spradlin] was required 

to donate successfully completed cases to 

new coworkers, but this requirement 
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applied to all of [the Department]'s 

vocational counselors.  Therefore, 

[Ms. Spradlin] failed to provide evidence of 

similarly situated comparators outside her 

protected class who were treated more 

favorably.  Also, [Ms. Spradlin] alleged 

failure to promote based on her race and 

color.  [Ms. Spradlin] fails to prove a 

prima facie case.  [Ms. Spradlin] applied 

for four positions and was not hired for 

any of them.  [The Department]'s records 

indicate that these positions were filled 

based on candidates scores on written 

exercises and interviews.  Each time she 

applied, other candidates scored higher 

than [Ms. Spradlin].  [Ms. Spradlin] then 

applied for and was offered the position 

of Vocational Rehabilitation Consultant.  

Thus, the evidence shows [Ms. Spradlin] 

was not denied a promotion.  In addition, 

[Ms. Spradlin] alleged that she was 

harassed.  [Ms. Spradlin] fails to prove 

a prima facie case.  [Ms. Spradlin]’s 

supervisor did reprimand [Ms. Spradlin] for 

violating [the Department]'s policies; 

however this is not severe or pervasive 

conduct.  Also, [Ms. Spradlin] alleged that 

[the Department] retaliated against her.  

[Ms. Spradlin] fails to prove a prima facie 

case because she failed to describe any 

adverse action she may have suffered.   

 

Ms. Spradlin filed a Petition for Relief with the 

Commission on November 28, 2017, and the Commission transferred 

the case to DOAH on November 29, 2017. 

Via a Notice of Hearing issued on December 11, 2017, the 

undersigned scheduled the final hearing to occur in Tallahassee, 

Florida, on February 13, 2018. 

On February 5, 2018, the Department filed an “Agreed 

Motion to Continue Formal Hearing,” and the undersigned issued 
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an Order rescheduling the final hearing to occur on March 9, 

2018.   

The final hearing was commenced as scheduled on March 9, 

2018, but was not completed that day.  The final hearing was 

completed on April 13, 2018, in Marianna, Florida.   

In addition to her own testimony, Ms. Spradlin presented 

the telephonic testimony of Alvin Webb and Amy Asselin.  The 

Department presented the testimony of Evelyn Langmaid, Allison 

Gill, and Tawana Gilbert.   

Ms. Spradlin’s Exhibits 1 through 10, 12, and 13 were 

accepted into evidence.  The Department’s Exhibits 1 through 21 

were accepted into evidence.   

The final volume of the three-volume hearing Transcript was 

filed on May 31, 2018.   

On June 4, 2018, the Department filed an unopposed Motion 

asking that the deadline for the parties’ proposed recommended 

orders be extended to June 21, 2018.  The undersigned issued an 

Order granting that motion on June 4, 2018.   

Both parties filed timely Proposed Recommended Orders that 

were considered in the preparation of this Recommended Order.     

FINDINGS OF FACT 

Based on the oral and documentary evidence adduced at the 

final hearing and the entire record in this proceeding, the 

following Findings of Fact are made: 
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1.  Ms. Spradlin worked from 2006 to 2010 as a 

psychological specialist at a facility known as Sunland in 

Marianna, Florida.  Ms. Spradlin is Caucasian.   

2.  During a portion of the time that Ms. Spradlin was at 

Sunland, Tawana Gilbert worked there as a human service 

administrator.  Ms. Gilbert is African-American.    

3.  Ms. Spradlin and Ms. Gilbert did not work closely 

together, but they served on the same interdisciplinary team and 

worked with the same residents.   

4.  Ms. Gilbert’s only knowledge of Ms. Spradlin was 

through the documentation that Ms. Spradlin submitted to the 

interdisciplinary team.    

5.  Ms. Gilbert left Sunland in approximately November of 

2009, and began working for the Department as a unit supervisor 

for a vocational rehabilitation services unit in Marianna, 

Florida.   

6.  Vocational rehabilitation assists people by providing 

them with services that enable them to obtain and maintain 

gainful employment.   

7.  During the time period relevant to the instant case, 

the Marianna unit had 10 staff members and served five counties.  

Of those 10 staff members, five were counselors and one was the 

unit supervisor.   
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8.  At some point after Ms. Gilbert left Sunland, 

Ms. Spradlin saw an advertisement for an entry level vocational 

rehabilitation counselor position at the Marianna unit.  

Ms. Spradlin applied for the position and was hired in 2010.   

9.  In March or April of 2011, Ms. Gilbert invited all of 

her coworkers to a special event at her church.   

10.  Ms. Gilbert asked her coworkers with children if their 

child would like to participate in a program that was to be part 

of the festivities.   

11.  Ms. Spradlin said that her daughter was willing to 

participate, and Ms. Gilbert typed out the words that 

Ms. Spradlin’s daughter was to recite during the program. 

12.  When it was time for Ms. Spradlin’s daughter to recite 

her part, she became nervous, and her grandmother read the part.   

13.  Following this event, Ms. Spradlin asserts that 

Ms. Gilbert’s attitude toward her changed and that the unlawful 

employment practices alleged in her Charge of Discrimination 

began.  

Findings Regarding Ms. Spradlin’s Interviews for Senior 

Counselor Positions 

 

14.  There were two openings for senior vocational 

rehabilitation counselors at the Marianna unit in October of 

2012.
1/
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15.  When the Department is considering applicants for a 

particular position, it utilizes a three-person panel to conduct 

interviews and score the applicants.  

16.  After the interviews, the three-person panel reaches a 

consensus as to each applicant’s scores, and the Department uses 

a standardized matrix to rank each applicant.    

17.  The panel for the two senior vocational rehabilitation 

counselor openings consisted of Allison Gill, the Department’s 

area supervisor; Michael Nobles, the former supervisor of the 

Marianna unit; and Ms. Gilbert. 

18.  Ms. Gill and Mr. Nobles are Caucasian. 

19.  Of the five people who interviewed for the two 

openings, Ramonia Robinson earned the highest score, a 72.   

20.  With regard to Ms. Robinson’s qualifications, 

Ms. Gilbert testified as follows: 

Ms. Robinson, she was a current employee 

there.  She was an entry-level counselor, 

had been for many, many years.  She was 

there prior to my hiring with VR, so I was 

familiar with her work history.  And she was 

very thorough, very detailed, very flexible, 

and very unemotionally involved with her 

cases.  So she, in conducting her cases and 

case management, was awesome.  And she 

was very knowledgeable about the questions 

that were being asked.  She had had a long 

history of experience with case management, 

providing services to individuals with 

disabilities, and just adequately managing 

her caseload.  She did very well on her 

interview.  
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21.  Ms. Spradlin received the second highest score, a 56.  

Keith Sutton, an outside applicant, received a score of 55.   

22.  When two applicants’ scores are within one point of 

each other, the Department bases the ultimate hiring decision on 

reference checks.   

23.  Ms. Gilbert contacted Mr. Sutton’s references and 

received positive feedback about him.   

24.  As for Mr. Sutton’s qualifications, Ms. Gilbert 

provided the following testimony: 

Q:  What about Mr. Sutton’s experience, 

resume was notable to you in the interview 

process? 

 

A:  Well, he had his degree.  It’s directly 

related to the field of counseling.  He 

had a wealth of experience in the counseling 

field.  He came to us from the Agency for 

Persons with Disabilities, which is Sunland, 

where he had a year there, and he met 

at least the minimum qualifications.  He was 

very – his application was very detailed, 

and it identified precisely his experience 

based on his ability to – or his experience 

with providing counseling, providing 

services for those with disabilities.  And 

he had a long history from where he had 

previously worked in the field of 

counseling.   

 

Q:  Okay, so Mr. Sutton achieved a Master’s 

in Counseling in 2011, is that correct, 

according to his application? 

 

A:  Yes. 
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Q:  And that’s directly related to the 

position; is that correct? 

 

A:  Yes, that’s correct. 

 

Q:  And he had experience as a master’s 

level therapist? 

 

A:  Yes.   

 

Q:  Is that accurate, according to the 

application? 

 

A:  Yes.  He worked for Florida Therapy 

as a master’s level therapist, where he 

was expected to provide counseling, 

psychotherapy to children, adults and their 

families, but doing so on an independent 

basis.  That demonstrated he was very 

flexible, detailed oriented and [had] the 

ability to function independently.    

 

25.  Because she was Ms. Spradlin’s supervisor at the time, 

Ms. Gilbert acted as her reference and did not recommend her for 

a senior counselor position.   

26.  In explaining her reasoning, Ms. Gilbert testified 

that: 

Ms. Spradlin was difficult to work with 

and she was very negative.  She had several 

participant complaints during the span 

of [] that year.  In her first year coming 

in, she was very challenging, she did 

not want to accept constructive criticism 

from me as the unit supervisor.  She did 

not want very – she wanted very little 

feedback from me based on her performance.  

Several participant complaints, calling me 

directly, contacting the ombudsman, faxing 

me complaints based on their interaction 

with Ms. Spradlin, how they felt that they 

were being treated unfairly, they did not 

agree with her tone from time to time.  She 
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was not at all culturally sensitive to some 

of our participants.  She was insubordinate.  

She would – there were times she would just 

leave the unit because things – conditions 

were unfavorable to her.    

 

 27.  Ms. Gilbert submitted her recommendation to the 

Department’s area director, and Mr. Sutton was ultimately 

offered a senior counselor position.   

 28.  Mr. Sutton is currently the supervisor of the Marianna 

unit. 

 29.  There is no persuasive evidence that Ms. Spradlin was 

not promoted because of her race or any animus from Ms. Gilbert.  

The interview panel, consisting of two Caucasians, had 

legitimate, nondiscriminatory grounds for concluding that 

Ms. Robinson and Mr. Sutton were more qualified for the 

openings.   

 30.  In short, the greater weight of the evidence 

demonstrates that there was no unlawful employment practice 

associated with the Department’s selection of applicants for the 

two openings discussed above.    

 31.  In May of 2016, Ms. Spradlin applied for another 

senior counselor position in the Marianna unit.   

32.  The interview panel for this opening consisted of 

Ms. Gilbert and two other Department employees, Evelyn Langmaid 

and Rebecca Stevens.   

 33.  Ms. Langmaid and Ms. Stevens are Caucasian.   
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 34.  Ms. Gilbert did not supervise Ms. Langmaid or 

Ms. Stevens, and she did not attempt to influence their 

decision-making.   

 35.  Georgia Britt received the highest score from the 

interview panel and was offered the senior counselor position. 

 36.  Ms. Langmaid described Ms. Britt’s interview as 

follows: 

She just came in and every answer we’d or 

every question that we gave her she was just 

right on with the answers and [was] hitting 

the points on the – because we have sort of 

like a little sheet that we can look for 

certain points that we’re looking for 

answers, and she was just right on every 

point, and was very, very knowledgeable of 

what was going on.   

 

 37.  Ms. Spradlin had obtained a certified rehabilitation 

counseling certification in October of 2014, and Ms. Britt 

lacked that certification.  However, Ms. Britt’s other 

credentials bolstered her application.    

 38.  For instance, she has a bachelor’s degree in 

elementary and special education and a master’s degree in 

counseling.  

 39.  Ms. Britt also had relevant work experience.   

 40.  When she applied for the senior counselor position, 

Ms. Britt was employed at Sunland as a behavior specialist 

working with adults with developmental disabilities. 
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 41.  Ms. Britt wrote in her application that she had been 

able to “work with all different types of individuals at all 

intellectual levels” via her position at Sunland. 

 42.  Prior to working at Sunland, Ms. Britt had worked in a 

children’s psychiatric hospital in Dothan, Alabama.   

 43.  That position also gave her an opportunity to work 

with individuals from diverse backgrounds. 

 44.  Ms. Britt wrote on her application that her position 

at the hospital required her to engage in some counseling and 

that she had to use counseling skills in order to obtain 

psychiatric histories and other information.   

 45.  Ms. Britt’s interview bolstered her application.  

According to Ms. Langmaid, Ms. Britt “blew it out of the water.  

She was fantastic on the interview.”   

 46.  Ms. Gilbert was also very complimentary of Ms. Britt’s 

interview: 

Q:  What about Ms. Britt stood out to you 

and the panel? 

 

A:  Her ability to respond to the questions 

as they were being asked.  At that time, we 

were transitioning to where we were asking 

more emotional [intelligence] questions 

where – to identify a counselor’s ability to 

emotionally manage cases and refrain from 

being emotionally involved with that case.  

So she answered the questions.  It’s on ones 

that can give a thorough answer based on the  
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circumstance that occurred, the actions that 

took place and the results of the question. 

 

Q:  Okay. 

 

A:  She was really, really thorough with her 

answers.     

 

 47.  There is no persuasive evidence that Ms. Spradlin did 

not receive the promotion because of her race or due to any 

animus from Ms. Gilbert.  The interview panel, consisting of two 

Caucasians, had legitimate, nondiscriminatory grounds for 

concluding Ms. Britt was more qualified for the opening.   

 48.  In short, the greater weight of the evidence 

demonstrates that there was no unlawful employment practice 

associated with the Department’s selection of Ms. Britt.    

Findings Regarding Ms. Spradlin’s Hostile Work Environment 

Allegations 

 

 49.  Ms. Spradlin made several allegations during the final 

hearing that she was subjected to a hostile work environment 

during her time with the Marianna unit.
2/
   

 50.  For example, in October of 2010, Ms. Spradlin exposed 

at least part of her posterior to a coworker in the Marianna 

unit in order to demonstrate the severity of a sunburn.   

 51.  Ms. Gilbert did not learn of that incident until 

another incident was reported to her on May 2, 2011.   
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 52.  That day, Ms. Spradlin was seated in an office within 

the Marianna unit when a female coworker got very close to 

Ms. Spradlin and “twerked” in her face.   

 53.  Ms. Spradlin states that she placed her hands on the 

coworkers posterior and playfully pushed her away.  However, the 

coworker reported to Ms. Gilbert that Ms. Spradlin had pinched 

her posterior.  

 54.  Upon learning of both incidents, Ms. Gilbert discussed 

them with Ms. Spradlin and conferred with the Department’s labor 

relations unit on formulating a proper course of action.    

 55.  With input from the labor relations unit, Ms. Gilbert 

issued a counseling memorandum to Ms. Spradlin on October 4, 

2011.
3/
   

 56.  The counseling memorandum
4/
 read in pertinent part as 

follows: 

You are being issued a Counseling 

Memorandum for your violation of Rule 60L-

36.005(2)(f)(1), Florida Administrative 

Code (F.A.C.), Conduct unbecoming a public 

employee. 

 

On October 12, 2010, you signed the 

Department’s Acknowledgement Form stating 

you received copies of the policies and 

rules of the Department.  Please be aware 

that you are expected to abide by all 

Standards of Conduct as stated in 60L-

36.005, F.A.C. 

 

On May 2, 2011, you violated the following 

rule and policy: 
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Rule 60L-36.005(2)(f)(1), F.A.C., requires 

that “Employees shall conduct themselves, on 

and off the job, in a manner that will not 

bring discredit or embarrassment to the 

state. 

 

1.  Employees shall be courteous, 

considerate, respectful, and prompt in 

dealing with and serving the public and   

co-workers.” 

 

On May 2, 2011, it was reported by one 

employee that you pulled your pants down 

exposing your buttocks and “mooned” that 

employee.  Another employee informed me that 

on that same day you pinched her on her 

buttocks.  After I was told about these 

incidents that day, I counseled you and 

informed you that this was inappropriate 

behavior and it was explained that your 

actions were unacceptable.   

 

This type of conduct is not conducive to a 

satisfactory work environment.  Your conduct 

has adversely impacted the morale and 

efficiency of your unit and the Department, 

is detrimental to the best interests of the 

state and Department, and adversely affects 

your effectiveness with the Department, 

as well as your ability to continue to 

perform your job.  This behavior must cease 

immediately.  Should you continue conduct 

unbecoming a public employee, disciplinary 

actions, up to and including dismissal may 

be taken. 

 

57.  Ms. Spradlin signed the counseling memorandum on 

October 4, 2011, and added the following comments: 

These two incidents happened on [sic] 

different persons.  The incident w/ 

“mooning” was with [a] coworker after I 

incurred a severe sunburn.  It was done only 

to show my burns not to offend her.  She 

sobbed – I was not wearing pants – skirt 

instead.  On the second occasion w/co-worker 
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E.R. she put her buttocks in my face, 

playing around, & I pinched it as if to 

express my willingness to play as well.  It 

was provoked – not done in an offensive 

manner. 

 

I understand that this type of behavior is 

not accepted in my work environment.  They 

were done in a playful uplifting manner, not 

intentional.  However, I will refrain from 

this behavior as I have obviously offended 

my colleagues.   

 

 58.  Another allegation of disparate treatment concerned an 

incident with a Department client named B.H., who Ms. Spradlin 

assisted with enrolling in nursing school. 

 59.  B.H. arrived at the Marianna unit one day without an 

appointment and reported that he wanted to do something other 

than nursing.   

 60.  Ms. Spradlin asserts that B.H. got aggressive when 

his requested changes could not be accomplished immediately.  

Ms. Spradlin further asserts that she became afraid, threatened 

to call 9-1-1, and managed to get past B.H. and into the hallway 

outside her office. 

 61.  Ms. Gilbert heard the commotion and called the police.  

By the time the police arrived at the Marianna unit, B.H. was 

very calm, and Ms. Gilbert concluded there had been no need to 

call law enforcement.   

 62.  While Ms. Spradlin asserts that she became an object 

of ridicule in the Marianna office for overreacting, Ms. Gilbert 
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asserts that she was ridiculed for failing to give the address 

of the Marianna office when she called 9-1-1.   

 63.  As another example of disparate treatment, 

Ms. Spradlin cites an incident on November 14, 2013, involving 

a cigarette butt.  

 64.  Ms. Spradlin was in Ms. Gilbert’s office and dropped a 

cigarette butt into a trashcan.   

 65.  According to Ms. Spradlin, Ms. Gilbert demanded that 

she remove the cigarette butt and forced Ms. Spradlin to search 

through used tissues for the cigarette butt.  

 66.  Ms. Gilbert acknowledged that she asked Ms. Spradlin 

to remove the cigarette butt from the trashcan, but she credibly 

denied berating Ms. Spradlin or yelling at her.  According to 

Ms. Gilbert, Ms. Spradlin was able to quickly remove the butt 

from the trashcan and was not upset about having to do so.   

 67.  Ms. Spradlin made several other allegations about how 

Ms. Gilbert gave African-American employees in the Marianna unit 

preferential treatment.   

 68.  For example, Ms. Spradlin alleges that she was 

required to handle more cases and incur more travel than her 

African-American coworkers.  With regard to her travel 

reimbursements, Ms. Spradlin alleged that Ms. Gilbert refused to 

account for all the miles she traveled.    
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 69.  Ms. Spradlin further asserts that Ms. Gilbert 

subjected her to disparate treatment by requiring her to 

maintain more documentation of her daily activities, inundating 

her with e-mails inquiring about the status of her work, and 

being less lenient regarding Ms. Spradlin’s use of flex and 

leave time.   

 70.  Ms. Gilbert testified that she has never denied a 

request for annual leave and that she approved the majority of 

Ms. Spradlin’s requests for flex time, even though Ms. Spradlin 

did not follow the proper procedure for making such requests.   

 71.  As for the other allegations mentioned above, 

Ms. Gilbert credibly testified that she did not subject 

Ms. Spradlin to any disparate treatment.     

 72.  Finally, Ms. Spradlin alleges that Ms. Gilbert 

unfairly administered a system by which counselors within 

the Marianna unit shared their successful cases with African-

American counselors who had fewer successful cases.  This system 

was implemented because counselors within the Marianna unit were 

expected to have a certain number of successful cases.    

 73.  Ms. Gilbert credibly denied that the system was 

administered unfairly: 

Q:  Ms. Gilbert, do you ever ask counselors 

to donate their successful cases or case 

numbers to other counselor? 
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A:  I never asked counselors specifically to 

do that.  I did discuss it with the unit, 

with our team as an option.   

 

Q:  Okay, and why would that be an option 

they may want to do? 

 

A:  Well, the way Vocational Rehabilitation 

operates is a person has to be on their 

job a minimum – a minimum of three months, 

okay, 90 days, to consider that person as 

successfully rehabilitated.  And that was a 

measurement.  That was an expectation on 

each counselor’s performance evaluation, 

that they had to get so many successful 

rehabs within one year.   

 

So someone that’s being hired and coming to 

Vocational Rehabilitation in the middle of 

the year, they don’t have that opportunity 

to monitor that person for 90 days, if they 

don’t already have someone that’s in that 

employment status ready to begin monitoring.  

So it’s difficult.  But I did not want that 

to be a negative reflection of a counselor 

that’s really trying and that’s working 

their caseload and trying to get their 

successful rehabs. 

 

So I would ask counselors once they’ve 

received all of their rehabs and they close 

enough people successfully that allows them 

to get the most maximum score that they can 

get on their evaluation, I would ask them if 

they wanted to, share those rehabs with 

someone that’s probably a new counselor or 

that’s just having a difficult time with 

obtaining their successful rehabs. 

 

Q:  Okay.  And so Mr. Sutton’s first year, 

might he have received some successful 

numbers donated to him from other 

counselors? 

 

A:  That is a possibility. 
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Q:  Okay.  Did Ms. Spradlin ever receive any 

successful numbers donated to her when she 

had a lower number? 

 

A:  Yes.   

* * * 

 

Q:  Okay.  And so that number of successes 

or successful rehabilitations is important 

to counselors? 

 

A:  Absolutely. 

 

Q:  Because they are – are they evaluated on 

that each year in their yearly performance 

evaluation? 

 

A:  Yes.  Each level of counselor, if you’re 

an entry-level counselor, your first year 

you may be expected to get five.  Those 

numbers are prorated.  So the cutoff period 

is last business day of June, so if you have 

a new counselor that starts in February or 

March, they’re at a disadvantage, they don’t 

have the time.  Time works against them.  

But if they are involved with their cases 

and they are trying to work their cases, I 

felt that it was only reasonable to assist 

them. 

 

* * * 

 

Q:  Okay, so you said that Ms. Spradlin 

would have received a donation of successful 

cases maybe early on in her career? 

 

A:  Yes.   

 

Q:  Did she donate cases once she became a 

more proficient counselor? 

 

A:  I’m pretty sure she did. 
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Q:  And did you specifically ask her to 

donate cases to any particular employee? 

 

A:  No.   

 

 74.  Ms. Spradlin resigned from the Department on 

August 10, 2016. 

 75.  There is no sufficiently persuasive evidence to 

support Ms. Spradlin’s disparate treatment claims.  The greater 

weight of the evidence demonstrates that Ms. Spradlin was not 

subjected to any disparate treatment during her tenure in the 

Marianna unit.   

CONCLUSIONS OF LAW 

76.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of 

this proceeding pursuant to sections 120.569 and 120.57, 

Florida Statutes (2016),
5/
 and Florida Administrative Code 

Rule 60Y-4.016(1). 

77.  The State of Florida, under the legislative scheme 

contained in sections 760.01–760.11 and 509.092, Florida 

Statutes, known as the Florida Civil Rights Act of 1992 (“the 

FCRA”), incorporates and adopts the legal principles and 

precedents established in the federal anti-discrimination laws 

specifically set forth under Title VII of the Civil Rights Act 

of 1964, as amended.  42 U.S.C. § 2000e, et seq. 
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78.  Section 760.10, prohibits discrimination “against any 

individual with respect to compensation, terms, conditions, or 

privileges of employment, because of such individual's race, 

color, religion, sex, national origin, age, handicap, or marital 

status.”  § 760.10(1)(a), Fla. Stat. 

79.  Ms. Spradlin alleged in her Charge of Discrimination 

that she was the victim of disparate treatment under the FCRA; 

in other words, Ms. Spradlin claimed that she was treated 

differently because of her race.  As a result, Ms. Spradlin has 

the burden of proving by a preponderance of the evidence that 

the Department discriminated against her.  See Fla. Dep’t of 

Transp. v. J.W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 1981). 

80.  A party may prove unlawful race discrimination by 

direct or circumstantial evidence.  Smith v. Fla. Dep’t of 

Corr., 2009 U.S. Dist. LEXIS 44885 (M.D. Fla. 2009).  When a 

petitioner alleges disparate treatment under the FCRA, the 

petitioner must prove that his race “actually motivated the 

employer’s decision.  That is, the [petitioner’s race] ‘must 

have actually played a role [in the employer’s decision making] 

process and had a determinative influence on the outcome.’”  

Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 

141 (2000).   

81.  Direct evidence is evidence that, “if believed, proves 

[the] existence of [a] fact in issue without inference or 
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presumption.”  Burrell v. Bd. of Trs. of Ga. Mil. Coll., 

125 F.3d 1390, 1393 (11th Cir. 1997).  Direct evidence consists 

of “only the most blatant remarks, whose intent could be nothing 

other than to discriminate” on the basis of an impermissible 

factor.  Carter v. City of Miami, 870 F.2d 578, 582 (11th Cir. 

1989).   

82.  There is no direct evidence of unlawful race 

discrimination in the instant case.  That is not uncommon 

because “direct evidence of intent is often unavailable.”  

Shealy v. City of Albany, 89 F.3d 804, 806 (11th Cir. 1996).  

Accordingly, those who claim to be victims of intentional 

discrimination “are permitted to establish their cases through 

inferential and circumstantial proof.”  Kline v. Tenn. Valley 

Auth., 128 F.3d 337, 348 (6th Cir. 1997). 

83.  To prove unlawful discrimination by circumstantial 

evidence, a party must establish a prima facie case of 

discrimination by a preponderance of the evidence.  If 

successful, this creates a presumption of discrimination.  

Then the burden shifts to the employer to offer a legitimate, 

nondiscriminatory reason for the adverse employment action.  If 

the employer meets that burden, the presumption disappears and 

the employee must prove that the legitimate reasons were a 

pretext.  Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 

25 (Fla. 3d DCA 2009).  Facts that are sufficient to establish a 
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prima facie case must be adequate to permit an inference of 

discrimination.  Id. 

84.  With regard to Ms. Spradlin’s allegations that 

she should have been promoted to a senior counselor position 

in 2012 and 2016, one establishes a prima facie case of 

discrimination on failure-to-promote grounds by showing that:  

(a) she is a member of a protected class
6/
; (b) she was qualified 

for and applied for the promotion; (c) she was rejected despite 

these qualifications; and (d) other equally or less qualified 

employees who were not members of the protected class were 

promoted.  See Beal v. CSX Corp., 308 Fed. Appx. 324, 326 (11th 

Cir. 2009)(citing Walker v. Prudential Prop. & Cas. Ins. Co., 

286 F.3d 1270, 1274-75 (11th Cir. 2002)).   

85.  The interview panels that considered Ms. Spradlin’s 

applications for promotion in 2012 and 2016 had legitimate,  

nondiscriminatory grounds for concluding that others were 

more qualified for those senior counselor positions than 

Ms. Spradlin.  Thus, Ms. Spradlin failed to prove this aspect 

of her case by a preponderance of the evidence.     

86.  As for Ms. Spradlin’s claims of disparate treatment, 

one can establish a prima facie case of discrimination by 

demonstrating that:  (a) she is a member of a protected class; 

(b) she was qualified for the position held; (c) she was 

subjected to an adverse employment action; and (d) other 
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similarly situated employees, who are not members of the 

protected group, were treated more favorably.  See McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 802 (1973).  “When 

comparing similarly situated individuals to raise an inference 

of discriminatory motivation, these individuals must be 

similarly situated in all relevant respects.”  Jackson v. 

BellSouth Telecomm., 372 F.3d 1250, 1273 (11th Cir. 2004).    

87.  There is no sufficiently persuasive evidence to 

support Ms. Spradlin’s disparate treatment claims.  The greater 

weight of the evidence demonstrates that Ms. Spradlin was not 

subjected to any disparate treatment during her tenure in the 

Marianna unit.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order dismissing Petitioner’s Petition 

for Relief. 
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DONE AND ENTERED this 24th day of July 2018, in 

Tallahassee, Leon County, Florida. 

S                                   
G. W. CHISENHALL 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 24th day of July 2018. 

 

 

ENDNOTES 

 
1/
  Section 760.11(1), Florida Statutes (2016), allows a 

person alleging discrimination, pursuant to the Florida Civil 

Rights Act, to file a complaint within 365 days of the alleged 

violation.  Thus, violations occurring more than 365 days prior 

to the October 13, 2016, filing of Ms. Spradlin’s Charge of 

Discrimination are not actionable.  However, the Commission did 

not dismiss any of Ms. Spradlin’s claims.  Because those claims 

were fully addressed by the parties at the final hearing, they 

are discussed and evaluated herein so as to establish a 

comprehensive record. 

 
2/
  Ms. Spradlin’s Charge of Discrimination only makes a 

general allegation that she was subjected to disparate treatment 

and gives no description of specific incidents.  As a result, 

the Department argued at the final hearing that it was not on 

notice that it would have to defend against such allegations.  

However, the Commission’s November 3, 2017, letter indicates 

that it investigated disparate treatment allegations, and 

the Department had an opportunity to inquire about all the 

allegations Ms. Spradlin intended to raise when it deposed her.  

Given the fact that Ms. Spradlin was unrepresented by counsel 

and the Department was able to present an adequate defense 

through Ms. Gilbert’s testimony, the undersigned has elected to 
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proceed as if the Department was on notice regarding 

Ms. Spradlin’s disparate treatment allegations.  

 
3/
  There was no explanation at the final hearing as to why the 

October 2010 incident was not brought to Ms. Gilbert’s attention 

until May of 2011.  There was also no explanation about why the 

counseling memorandum was not issued until October 4, 2011.  

However, those facts do not indicate any disparate treatment.   

 
4/
  Ms. Gilbert denied ever disciplining Ms. Spradlin and 

testified that the counseling memorandum was not discipline:  

“And actually, the counseling memorandum is not technically 

disciplinary action.  It is more – it is more feedback, 

assisting the employee with identifying what occurred, what 

went wrong, and just trying to assist them with appropriate 

behaviors or appropriate presentations of themselves while on 

the job.  It’s [supposed] to be assisting, not punitive at all.”  

Ms. Gilbert denied ever imposing any punitive measures on 

Ms. Spradlin such as a reprimand or a suspension.   

 
5/
  Unless stated otherwise, all statutory citations will be to 

the 2016 version of the Florida Statutes. 

 
6/
  The Commission explained in Phillip McTaggart v. Pensacola 

Bay Transportation Company, Case No. 10-1182 (Fla. DOAH June 1, 

2010; FCHR August 11, 2010), that “people of all races are 

entitled to establish discrimination claims under the Florida 

Civil Rights Act of 1992, not just those belonging to a ‘racial 

minority.’”  As a result, the Commission reframes the first 

element of a prima facie discrimination case as whether the 

petitioner “belongs to a group protected by the statute.”   
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Division of Vocational Rehabilitation 
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Department of Education 

Turlington Building, Suite 1244 
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Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 
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Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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