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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

CHE K. JOHNSON, 

 

     Petitioner, 

 

vs. 

 

ROLL-A-GUARD, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 17-5294 

 

 

RECOMMENDED ORDER 

 

A final hearing was held in this matter before Robert S. 

Cohen, Administrative Law Judge with the Division of 

Administrative Hearings (“DOAH”), on November 28, 2017, in 

Clearwater, Florida. 

APPEARANCES 

For Petitioner:  Che Johnson, pro se 

                 2428 Fairbanks Drive 

                 Clearwater, Florida  33764 

 

For Respondent:  Andrew J. Ayers, pro se 

                 Roll-A-Guard 

                 Suite 206 

                 12722 62nd Street 

                 Largo, Florida  33773 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent discriminated against 

Petitioner based on Petitioner’s race. 
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PRELIMINARY STATEMENT 

Respondent operates a company that installs hurricane 

shutters.  Petitioner was an employee of Respondent, working as a 

helper, not a “full-fledged” installer at its location in Largo, 

Florida.  Petitioner’s employment was terminated on January 20, 

2017, after he left the worksite without permission and after 

being told by more than one person that he could not leave. 

On April 6, 2017, Petitioner filed an Employment Complaint 

of Discrimination with the Florida Commission on Human Relations 

(“FCHR”), alleging he was discriminated against based upon his 

race.  After completing its investigation, FCHR issued a “no 

reasonable cause” determination.  Petitioner filed a Petition for 

Relief on September 22, 2017, electing an administrative hearing 

to contest disputed issues of material fact, and the petition was 

transmitted to DOAH the same day.  The final hearing was 

scheduled and took place on November 28, 2017, in Clearwater, 

Florida.   

At the hearing, Petitioner testified on his own behalf and 

offered Petitioner’s Composite Exhibit 1, which was admitted into 

evidence.  Respondent presented the testimony of Andrew Ayers, 

president; Logan Hunter, claims adjuster; Michael Lloyd, shop 

manager; and Sandra Ayers, vice president, and offered 

Respondent’s Exhibits 1 through 4 and 6 through 11, which were 

admitted into evidence.   
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Neither party requested a transcript.  After the hearing, 

neither Petitioner nor Respondent filed proposed recommended 

orders.   

References to statutes are to Florida Statutes (2017), 

unless otherwise noted. 

FINDINGS OF FACT 

1.  Petitioner, Che Johnson, worked as a helper to full-time 

installers of hurricane shutters with Respondent.  He was 

training to become a full-fledged installer. 

2.  Respondent, AABC, d/b/a Roll-A-Guard (“Roll-A-Guard” or 

“Respondent”), is a company that installs hurricane shutters from 

its offices and warehouse in Largo, Florida. 

3.  Petitioner filed an Employment Complaint of 

Discrimination with the Florida Commission on Human Relations 

against Respondent, stating, under penalty of perjury, that 

Respondent had 15+ employees.  When asked by Respondent’s 

president why he believed 15 people were employed by Respondent, 

he was unable to give an answer.  Petitioner admitted he never 

saw 15 people at the warehouse when he was working there.  

4.  Roll-A-Guard, between October 21, 2016, and January 20, 

2017, which covers the entire time Petitioner was employed with 

the company, never had more than seven employees on the payroll.  

This was substantiated by a payroll report from Respondent’s 

Professional Employer Organization and by testimony of 
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Respondent’s president.  This number of employees is 

substantially below the statutorily required number of 

employees (15) for Roll-A-Guard to be deemed an “employer” for 

purposes of the Florida Civil Rights Act of 1992. 

5.  Petitioner, an African-American male, claimed that he 

was discriminated against on the job by his boss and president of 

Roll-A-Guard, Andrew J. Ayers, referring to him in a racially 

discriminatory way when calling on customers on several 

occasions. 

6.  Petitioner claims that Mr. Ayers asked customers on 

three to four occasions whether they thought Mr. Johnson “was as 

cute as a puppy dog.”  This offended Mr. Johnson, and he believed 

the statement to be discriminatory against him on the basis of 

his race.  Mr. Johnson offered no additional testimony, nor any 

additional evidence, other than his own testimony that these 

remarks were made by Mr. Ayers. 

7.  Mr. Ayers denied, under oath, that he had ever referred 

to Mr. Johnson as a “puppy dog,” and was especially offended not 

only that Mr. Johnson never raised the issue with him, but that 

Mr. Johnson went to the company’s Facebook page after his 

employment was terminated, and posted comments about Roll-A-Guard 

being a racist company that discriminated against African-

Americans.  The other employees of Roll-A-Guard, who testified at 

hearing, also never heard the “puppy dog” remarks allegedly made, 
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nor did they believe Mr. Ayers was prejudiced in any way against 

Mr. Johnson.   

8.  Although the lack of 15 employees by Respondent fails to 

invoke the jurisdiction of the Civil Rights Act of 1992, the 

evidence at hearing demonstrates Mr. Johnson’s termination from 

employment was unrelated to his claim of having been called a 

“puppy dog” by Mr. Ayers. 

9.  On the day Mr. Johnson was terminated from employment, 

January 20, 2017, Mr. Ayers informed the workers that no one 

should leave the warehouse for lunch due to a rush job on a 

substantial order of hurricane shutters. 

10.  Despite Mr. Ayers’ warning, Mr. Johnson left for lunch 

in the afternoon and was unreachable by Mr. Ayers, who attempted 

to text him to order him to return to work.  Mr. Johnson did not 

immediately respond to the texts. 

11.  Although Mr. Johnson eventually responded to the texts 

from Mr. Ayers after 45 minutes to an hour, Mr. Ayers was 

perturbed by that point, and actually hired a new worker to 

replace Mr. Johnson, and told Mr. Johnson not to return to work 

since he was fired. 

12.  Mr. Ayers fired Mr. Johnson, in part, because he 

believed Mr. Johnson was not only leaving for lunch, but for the 

weekend.  Other witnesses working that day confirmed this by 

testifying they heard words to the effect of “See you Monday.”  



 

6 

Mr. Johnson admitted he left for lunch, but testified that he 

intended to return that afternoon after he had eaten.   

CONCLUSIONS OF LAW 

13.  The Division of administrative Hearings has 

jurisdiction over the subject matter of this proceeding and the 

parties thereto pursuant to sections 120.569, 120.57(1), and 

760.11(4)(b), Florida Statutes. 

14.  Section 760.10(1)(a) states, as follows: 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual’s race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

15.  An “employer” is defined in section 760.02(7) as:  

[A]ny person employing 15 or more employees 

for each working day in each of 20 or more 

calendar weeks in the current or preceding 

calendar year, and any agent of such a 

person. 

 

16.  A “person,” as defined in section 760.02(6), includes: 

[A]n individual, association, corporation, 

joint apprenticeship committee, joint-stock 

company, labor union, legal representative, 

mutual company, partnership, receiver, trust, 

trustee in bankruptcy, or unincorporated 

organization; any other legal or commercial 

entity; the state; or any governmental entity 

or agency. 
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17.  Since Roll-A-Guard is a “person” who employs fewer than 

15 employees, it is not an “employer” for purposes of the Civil 

Rights Act of 1992, and is, therefore, not subject to section 

760.10 for having engaged in an “unlawful employment practice.”  

Based upon this fact alone, Petitioner’s claim that he was 

subject to an unlawful employment practice must be dismissed. 

18.  Additionally, based upon the evidence produced at 

hearing, even if Respondent was an “employer” pursuant to the 

Civil Rights Act of 1992, no credible evidence was offered by 

Mr. Johnson that he was the subject of a discriminatory action by 

Roll-A-Guard.  Accordingly, his claim of discrimination cannot 

stand.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order finding that Respondent,  

Roll-A-Guard, is not an “employer” and, therefore, not subject to 

section 760.10, Florida Statutes, or any of the provisions of the 

Civil Rights Act of 1992, and dismissing Petitioner’s charge of 

discrimination against Respondent.  
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DONE AND ENTERED this 3rd day of January, 2018, in 

Tallahassee, Leon County, Florida. 

S                                   

ROBERT S. COHEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 3rd day of January, 2018. 

 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

Che Johnson 

2428 Fairbanks Drive 

Clearwater, Florida  33764 

(eServed) 

 

Andrew J. Ayers 

Roll-A-Guard 

Suite 206 

12722 62nd Street 

Largo, Florida  33773 

(eServed) 

 

Cheyanne Michelle Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

JORGE VAZQUEZ,

     Petitioner,

vs.

ORANGE COUNTY CLASSROOM 
TEACHERS ASSOCIATION,

     Respondent.
_______________________________/

Case No. 17-5890

RECOMMENDED ORDER OF DISMISSAL

This cause is before the undersigned on Respondent's Motion 
to Dismiss the Petition for Relief (Petition) or in the 
Alternative Motion for the Division to Relinquish Jurisdiction 
to the Florida Commission on Human Relations (FCHR).  The Motion 
alleges the Petition is untimely.  A response in opposition to 
the Motion was filed by Petitioner.  As explained below, the 
charge of discrimination is untimely and should be dismissed.

The following facts are gleaned from the pro se Petition 
and charge of discrimination.  In 2011, Mr. Vazquez began 
employment with the Orange County Classroom Teachers Association 
(CTA) and the Orange Education Support Professionals Association 
(OESPA).  Both union organizations are represented by the Orange 
County Service Unit (OCSU).  

Because of "unwarranted and unlawful discriminatory 
treatment" by his supervisor, Petitioner reported the 
discrimination to CTA and OESPA.  On June 12, 2012, Petitioner 
was terminated from employment.  That action led Petitioner to 
file a series of discrimination complaints against CTA, OESPA, 
or OCSU in various forums which persist to the present day.  

On June 13, 2012, Petitioner filed a complaint with the 
City of Orlando Office of Human Rights, which forwarded the 
complaint to the Equal Employment Opportunity Commission (EEOC).  
The complaint alleged that Petitioner was terminated because of 
national origin (Puerto Rican) and in retaliation for engaging 
in a protected activity.  It named OCSU as his employer.  It was 
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not dual-filed with the FCHR.  On August 14, 2012, the EEOC 
dismissed the complaint on jurisdictional grounds because OCSU 
had only nine employees.  

Proceeding pro se, in April 2013, Petitioner filed a civil 
action in federal court against OCSU alleging employment 
discrimination, retaliation, and defamation.  In March 2014, the 
court granted summary judgment in favor of OCSU determining, 
among other things, that OCSU had less than 15 employees, the 
threshold number for invoking jurisdiction under Title VII of 
the Civil Rights Act.  Vazquez v. Orange Cnty. Serv. Unit, 
2014 U.S. Dist. LEXIS 32728 (M.D. Fla. 2014).  Petitioner 
appealed that decision to the United States Circuit Court of 
Appeals for the Eleventh Circuit, which affirmed the lower 
court's ruling in favor of OCSU.  Vazquez v. Melamed and Orange 
Cnty. Serv. Unit, 598 Fed. Appx. 760 (11th Cir. 2015).  

While the above complaints were running their course, 
Petitioner also filed a labor grievance against OCSU pursuant to 
his employment contract.  After the matter went to arbitration, 
in 2016 the arbitrator issued his decision denying the claim and 
upholding Petitioner's termination.

On February 21, 2017, Petitioner filed with the FCHR his 
charge of discrimination in the form of a Technical Assistance 
Questionnaire (TAQ).  The TAQ named CTA, OCSU, and OESPA as the 
employer.  It includes new charges that differ from the EEOC 
claim and alleges that Petitioner was terminated in 2012 on 
account of his race (Hispanic), national origin (Hispanic), and 
disability (mental), and in retaliation for engaging in a 
protected activity.  After investigating the charges, on 
August 18, 2017, the FCHR issued its Determination: No Cause, 
which determined that because Petitioner was terminated in 2012, 
the allegations are time-barred and the charge would not be 
considered on the merits.  It further concluded that no credible 
evidence was presented by Petitioner to demonstrate that he was 
discharged on account of his race, national origin, and 
disability, or that he was retaliated against because he engaged 
in a protected activity.  A Petition for Relief was then filed 
by Petitioner, this time naming only CTA as the employer.  The 
matter was forwarded by the FCHR to the Division of 
Administrative Hearings.

The TAQ and Petition for Relief allege the last 
discriminatory act occurred in June 2012.  By statute, only 
those acts that occurred within one year preceding the 
filing of a complaint can be considered.  See § 760.11(1), 
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Fla. Stat.; Woodham v. Blue Cross & Blue Shield of Fla., Inc., 
829 So. 2d 891, 894 (Fla. 2002); City of W. Palm Bch. v. McCray, 
91 So. 3d 165, 172 (Fla. 4th DCA 2012).  Therefore, in order to 
be timely, any discriminatory acts by Petitioner's employer must 
have occurred after February 2016.  Because the last alleged act 
occurred in June 2012, the charge of discrimination is time-
barred and should be dismissed.  The final hearing on March 22, 
2018, is accordingly canceled.

In reaching this result, the undersigned has considered 
Petitioner's argument that jurisdiction to file the complaint 
continued while he was arbitrating a union grievance in a 
different forum.  He cites no authority for this proposition.  
He also contends the EEOC complaint filed in June 2012 was dual-
filed with the FCHR, and therefore the complaint is timely.  
However, that charge was initially filed with the City of 
Orlando Office of Human Rights, which forwarded the complaint to 
the EEOC.  After investigation, the EEOC ruled in favor of OCSU.  
It was not dual-filed with the FCHR.  Even assuming that it was 
dual-filed (which it was not), when the EEOC investigates a 
dual-filed charge, the FCHR does not also issue a determination.  
When the FCHR does not render a determination within 180 days, a 
charging party may file a civil action within four years of the 
alleged discriminatory practice.  § 760.11(7)(a), Fla. Stat.; 
Joshua v. City of Gainesville, 768 So. 2d 432, 433 (Fla. 2002).  
This time limitation lapsed in June 2016 or before the complaint 
in this case was filed.  Finally, Petitioner contends the EEOC 
and federal court mistakenly believed his employer was the OCSU, 
when in fact it was the CTA, which has more than 15 employees.  
Even if this were true, a complaint filed in 2017 against CTA, 
OESPA, or OCSU, or any combination of the three, is still time-
barred by section 760.11(1).  It is, therefore, 

RECOMMENDED that the Florida Commission on Human Relations 
enter a final order dismissing the Petition for Relief, with 
prejudice.
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DONE AND ENTERED this 2nd day of January, 2018, in 
Tallahassee, Leon County, Florida.

S                                   

D. R. ALEXANDER
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 2nd day of January, 2018.

COPIES FURNISHED:

Tammy S. Barton, Agency Clerk
Florida Commission on Human Relations
4075 Esplanade Way, Room 110
Tallahassee, Florida  32399-7020
(eServed)

Jorge Vazquez
905 Nancy Court
Kissimmee, Florida  34759
(eServed)

Jeffrey Douglas Slanker, Esquire
Sniffen & Spellman, P.A.
123 North Monroe Street
Tallahassee, Florida  32301
(eServed)

Ronald G. Meyer, Esquire
Meyer, Brooks, Demma and Blohm, P.A.
Post Office Box 1547
131 North Gadsden Street (32301)
Tallahassee, Florida  32302
(eServed)
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Cheyanne M. Costilla, General Counsel
Florida Commission on Human Relations
4075 Esplanade Way, Room 110
Tallahassee, Florida  32399-7020
(eServed)

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order of Dismissal.  
Any exceptions to this Recommended Order of Dismissal should be 
filed with the agency that will issue the Final Order in this 
case.



TBD | 201801 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 19 of 20 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX 

 

 

 

 

 

 

 

  

https://www.textbookdiscrimination.com/


TBD | 201801 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 20 of 20 

 

COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 

https://www.textbookdiscrimination.com/
https://fchr.myflorida.com/
https://doah.state.fl.us/
https://textbookdiscrimination.com/Reports/RO/Index.html
mailto:TextBookDiscrimination@gmail.com
https://www.textbookdiscrimination.com/



