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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

SELWYN TITUS, 

 

     Petitioner, 

 

vs. 

 

MIAMI-DADE COUNTY, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-5774 

 

 

RECOMMENDED ORDER 

 

On May 12, 2017, Robert E. Meale, Administrative Law Judge 

of the Division of Administrative Hearings (DOAH), conducted the 

final hearing by videoconference in Miami and Tallahassee, 

Florida. 

APPEARANCES 

For Petitioner:  Selwyn Don Titus, pro se 

                 Apartment 601 

                 14030 Biscayne Boulevard 

                 Miami, Florida  33181 

 

For Respondent:  William X. Candela, Esquire 

                 Dade County Attorney's Office 

                 111 Northwest 1st Street, Suite 2810 

                 Miami, Florida  33128 

 

STATEMENT OF THE ISSUE 

 

Pursuant to section 760.10(7), Florida Statutes (2015), the 

issue is whether Respondent has unlawfully discriminated against 

Petitioner in employment for opposing unlawful employment 

discrimination.     
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PRELIMINARY STATEMENT 

By Charge of Discrimination filed January 26, 2016, 

Petitioner alleged that, at all material times, Respondent has 

employed him as a Heavy Equipment Operator in the Water and 

Sewer Department.  The Charge of Discrimination alleges a 

serious of incidents involving Petitioner's employment that, 

with one exception, occurred outside of the statute of 

limitations.  The alleged incident within the statute of 

limitations involved Respondent's denial, in April 2015, of 

Petitioner's appeal of a reprimand that he had received for 

causing minor damage to a mailbox while operating a piece of 

heavy equipment while discharging his duties as a Heavy 

Equipment Operator.   

The alleged retaliation in the form of the denied appeal  

is clear, but Petitioner's alleged opposition to unlawful 

employment discrimination committed by Respondent is not.   

For the most part, based on the Charge of Discrimination, 

Petitioner's chief problem with Respondent is that, in  

March 2011 and October 2012, he applied for a promotion to the 

position of Pipefitter Supervisor--a position that, by rule, 

allegedly requires a Water Distribution Level III license 

(License).  Although Petitioner allegedly possessed the License, 

Respondent allegedly denied his applications and instead 

appointed three other persons to the three openings, even though 
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none of them possessed a License.  Instead, Respondent allegedly 

reported Petitioner's License in an improper manner to the 

Florida Department of Environmental Protection.  Petitioner 

allegedly complained of this practice, but Respondent allegedly 

declined to change the practice, so Petitioner allegedly filed a 

complaint with the Florida Department of Environmental 

Protection, allegedly resulting in a fine for Respondent's 

failure, for over one year, to employ a person with a License as 

a Pipefitter Supervisor with duties including the responsibility 

as the lead heavy equipment operator.  From this point, the 

Charge of Discrimination alleges a series of retaliatory acts, 

but, as noted above, only one falls within the statute of 

limitations.   

On August 18, 2016, the Florida Commission on Human 

Relations issued a Notice of Dismissal.   

On September 16, 2016, Petitioner filed a Petition for 

Relief concerning the alleged incidents set forth above.  In the 

Petition for Relief, Petitioner alleges that he is a black 

Seventh-Day Adventist from Trinidad who was 50 and 51 years old 

when applying for the openings as a Pipefitter Supervisor, and 

the three persons hired as Pipefitter Supervisors are white 

Hispanics who are from Cuba, are not Seventh-Day Adventists, and 

are much younger than Petitioner.  In the Petition for Relief, 

Petitioner alleges that Respondent's failure to promote him to 
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Pipefitter Supervisor was due to discrimination on the basis of 

race, religion, national origin, and age. 

During a status conference on January 4, 2017, the parties 

acknowledged that Petitioner had commenced a legal action, on 

identical grounds, in federal court.  The Administrative Law 

Judge then assigned to the case entered an Order on the same 

date essentially giving Respondent until the end of the day to 

file a motion to dismiss and Petitioner until the end of the 

following day to file a response.  On January 4, 2017, 

Respondent filed a Motion to Dismiss Petition for Lack of 

Jurisdiction, and, on the following day, Petitioner filed a 

response in opposition.  On January 5, 2017, the Administrative 

Law Judge entered an Order granting the motion.  

On March 30, 2017, the Florida Commission on Human 

Relations entered an Order Remanding Petition for Relief from an 

Unlawful Employment Practice, noting that, if a jurisdictional 

defect exists, it lies in Petitioner's filing of a complaint in 

federal court after filing the Petition for Relief that 

commenced the present administrative proceeding.  On April 17, 

2017, the case was transferred to the undersigned Administrative 

Law Judge. 

At the start of the hearing, Respondent filed a Motion in 

Limine.  The Administrative Law Judge has granted the motion, so 
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the lone act of alleged retaliation involves an action that 

occurred in April 2015. 

At the final hearing, Petitioner called three witnesses and 

offered into evidence the following exhibits:  Petitioner 

Exhibits 1, 4-5, 7-9, 11-15, 17, 21, 26, and 30-35.  Respondent 

called no witnesses and offered into evidence no exhibits.  All 

exhibits were admitted except Petitioner Exhibits 7-9, 13-14, 

and 17, which were proffered.  

Respondent filed a highlighted transcript on June 27, 2017, 

and filed a proposed recommended order on July 5, 2017.  

Petitioner did not file a proposed recommended order. 

FINDINGS OF FACT 

1.  Petitioner is black and originally from Trinidad.  He 

appears to be at least 50 years of age.  Petitioner failed to 

prove that he is a Seventh-Day Adventist, but this omission is 

immaterial for the reasons set forth below. 

2.  At all material times, Respondent has employed 

Petitioner as a Heavy Equipment Operator.  Several years ago, 

after, on three occasions, Respondent declined to promote 

Petitioner to Pipefitter Supervisor.  Petitioner complained to 

Respondent and later to the Florida Department of Environmental 

Regulation that Respondent had hired for this position three 

persons who lacked a Water Distribution Level III license and 

instead improperly used Petitioner's license to satisfy a 
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requirement of the agency for the employment of a person holding 

such a license.  It may be inferred that Respondent did not 

welcome these complaints, regardless of their merits. 

3.  Petitioner's proof as to his attempts to secure a 

position as a Pipefitter Supervisor is sketchy, but, regardless 

of any evidentiary shortcomings, it appears that, at the time, 

he opposed Respondent's actions, not as actions of unlawful 

employment discrimination, but as a violation of an agency rule 

and improper use of Petitioner's license. 

4.  The sole potentially retaliatory act identified by 

Petitioner occurred, several years later, when, in April 2015, 

Respondent refused to sustain Petitioner's appeal of a reprimand 

that he received for causing $25 worth of damage to a third 

party's mailbox while operating heavy equipment within the scope 

of his duties as a Heavy Equipment Operator.  However, the 

evidence fails to prove that the refusal to sustain the appeal 

was retaliatory.   

5.  Petitioner did not deny that his operation of heavy 

equipment damaged the mailbox.  Although $25 is a modest  

amount of damage, heavy equipment is inherently dangerous and 

its negligent operation may require punishment, even when the 

damage is slight, in order to deter future negligence that might 

result in more serious damage or loss of life.  Petitioner 

unpersuasively links the denied appeal of the ensuing reprimand 
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to his job-related complaints several years earlier.  Even if 

Petitioner had established that these complaints constituted 

opposition to unlawful employment discrimination, which he did 

not, Petitioner cannot link the evidently reasonable punishment 

of a reprimand for negligent operation of heavy equipment, years 

later, to Respondent's decisions not to promote him to 

Pipefitter Supervisor.   

6.  As it is, Petitioner proved only that he is a member of 

several protected classes; several years ago, he complained that 

Respondent hired unqualified persons as Pipefitter Supervisors 

and used Petitioner's license to satisfy a state agency's rule; 

several years later, while operating heavy equipment for 

Respondent, Petitioner damaged a mailbox; and, as a consequence, 

Respondent reprimanded Petitioner and denied his appeal of the 

reprimand.   

CONCLUSIONS OF LAW 

7.  DOAH has jurisdiction of the subject matter.  

§§ 120.569, 120.57(1), and 760.11(7), Fla. Stat. (2015).  In 

general, the Florida Commission on Human Relations acquires 

jurisdiction over alleged violations that occurred within  

365 days of the date of the filing of the complaint of 

discrimination.  § 760.11(1). 
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8.  Section 760.10(7) provides: 

It is an unlawful employment practice for an 

employer . . . to discriminate against any 

person because that person has opposed any 

practice which is an unlawful employment 

practice under this section . . .. 

 

9.  Section 760.10(1)(a) and (b) provides that it is an 

unlawful employment practice for an employer, on the ground of 

race, color, religion, sex, pregnancy, national origin, age, 

handicap, or marital status, to discriminate against any 

individual with respect to compensation, terms, conditions, or 

privileges of employment or to limit, segregate, or classify 

employees in any way that would deprive or tend to deprive any 

individual of employment opportunities or adversely affect any 

individual's status as an employee. 

10.  A prima facie showing of unlawful retaliation requires 

proof of three elements:  1) the petitioner was engaged in 

statutorily protected activity; 2) the petitioner suffered 

adverse employment action; and 3) the adverse employment action 

was causally related to the protected activity.  Blizzard v. 

Appliance Direct, Inc., 16 So. 3d 922, 926 (Fla. 5th DCA 2009).  

If the petitioner proves a prima facie case, the burden shifts 

to the respondent to show a legitimate, nondiscriminatory reason 

for the adverse employment action.  Upon such a showing, the 

petitioner must respond by showing that the respondent's reason 

was pretextual.  Id. 
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11.  As noted above, Petitioner's proof fails to satisfy 

the first and third elements.  Years ago, when he complained of 

Respondent's failure to promote him, hiring of three persons 

lacking the required license, and improper use of Petitioner's 

license, Petitioner was not engaged in protected activity 

because the proof does not establish that Respondent's actions 

had anything to do with Petitioner's race, national origin, age, 

or religion.  Years later, after Respondent damaged a mailbox 

while operating heavy equipment, the proof does not establish 

that Respondent's decision not to set aside the ensuing 

reprimand was in retaliation for his earlier complaints, even if 

they had been statutorily protected, which they were not.  At 

least as persuasive as Petitioner's unproved, more elaborate 

theory is the simpler explanation that Petitioner received a 

reprimand for damaging a mailbox while operating heavy 

equipment, and Respondent declined to sustain Petitioner's 

appeal of the reprimand. 

RECOMMENDATION 

It is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief filed on 

September 16, 2016. 
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DONE AND ENTERED this 25th day of July, 2017, in 

Tallahassee, Leon County, Florida. 

S 

____________________________________

Robert E. Meale 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 25th day of July, 2017. 

 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

William X. Candela, Esquire 

Dade County Attorney's Office 

111 Northwest 1st Street, Suite 2810 

Miami, Florida  33128 

(eServed) 

 

Selwyn Don Titus 

Apartment 601 

14030 Biscayne Boulevard 

Miami, Florida  33181 

(eServed) 
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Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

AMPARO ECHARTE,

     Petitioner,

vs.

FRONTGATE,

     Respondent.
_______________________________/

Case No. 17-3267

RECOMMENDED ORDER OF DISMISSAL AND
NOTICE OF CANCELLATION OF HEARING

This cause came before Robert L. Kilbride, Administrative 

Law Judge at the Division of Administrative Hearings, for 

consideration of Respondent's Motion to Dismiss for Lack of 

Jurisdiction filed on June 26, 2017.

APPEARANCES

For Petitioner:  Amparo Echarte, pro se
                 5772 Southwest 30th Street
                 Miami, Florida  33155

For Respondent:  Erin G. Jackson, Esquire
                 Johnson Jackson LLC
                 100 North Tampa Street, Suite 2310
                 Tampa, Florida  33602

STATEMENT OF THE ISSUE

The issue is whether Respondent's Motion to Dismiss for Lack 

of Jurisdiction should be granted in that, as argued, the Florida 

Commission of Human Relations and the Division of Administrative 

Hearings do not have subject-matter jurisdiction over 



Petitioner's Employment Complaint of Discrimination based on an 

allegation that she was retaliated against for filing a workers' 

compensation claim.

PRELIMINARY STATEMENT

Amparo M. Echarte (Petitioner) filed an Employment Complaint 

of Discrimination with the Florida Commission on Human Relations 

(FCHR) on November 29, 2016.  Her charge alleged that Frontgate 

(Respondent) had committed an unlawful employment act by 

terminating her employment and retaliating against her for 

"filing a Worker's Comp complaint [sic]."

By letter dated May 25, 2017, FCHR advised Petitioner that 

after investigation, it made a determination of no reasonable 

cause.  Specifically, FCHR determined that Petitioner's alleged 

protected activity of filing a workers' compensation claim was 

"not a protected activity that could lead to unlawful retaliation 

under the Florida Civil Rights Act."  Other reasons were cited by 

FCHR as an additional basis for this determination.  FCHR gave 

Petitioner 35 days to request an administrative hearing by filing 

a petition for relief.

Dissatisfied with this determination by FCHR, Petitioner 

timely filed a Petition for Relief on June 6, 2017.  FCHR 

referred this matter to the Division of Administrative Hearings 

(DOAH) the same day.1/
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On June 26, 2017, Respondent filed a motion to dismiss with 

DOAH.  The motion alleged that Petitioner's complaint for 

workers' compensation retaliation was not one of the enumerated 

prohibited practices under section 760.10, Florida Statutes 

(2016).  As a result, Respondent argued that neither FCHR nor 

DOAH, derivatively through the referral, had subject-matter 

jurisdiction to consider the claim.  The motion requested that 

the case be dismissed for lack of subject-matter jurisdiction.

After transfer of the case, an Order to Show Cause was 

issued by the undersigned on July 7, 2017, directing Petitioner 

to file a written response to Respondent's motion to dismiss by 

July 21, 2017.  Petitioner filed no response.

FINDINGS OF FACT

1.  Petitioner filed her original Employment Complaint of 

Discrimination with FCHR on November 29, 2016.

2.  Under "Cause of Discrimination" she checked the box 

"RETALIATION."  Her charge elaborated and alleged more 

specifically that Respondent had committed an unlawful employment 

act by retaliating against her for "filing a Worker's Comp 

complaint [sic]."2/

3.  After its investigation, FCHR issued a determination of 

no reasonable cause on May 25, 2017.  To challenge this decision, 

Petitioner filed a Petition for Relief on June 6, 2017.
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4.  In the Petition for Relief, Petitioner raised new 

grounds of discrimination not previously alleged or mentioned in 

the original Employment Complaint of Discrimination that was 

investigated and rejected by FCHR.

5.  The new grounds in her Petition for Relief included 

(1) age discrimination and (2) whistleblower status.3/

CONCLUSIONS OF LAW

6.  Section 760.10(1) expressly lists several categories of 

prohibited practices and states, in pertinent part:

(1)  It is an unlawful employment practice 
for an employer:

(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
pregnancy, national origin, age, handicap, or 
marital status.

7.  The Florida Civil Rights Act, therefore, grants FCHR the 

authority and power to investigate and enforce a defined category 

of unlawful employment practices.  The categories of prohibited 

activities arising under chapter 760 are specific, and do not 

include a claim for retaliation based on the filing of a workers' 

compensation claim.

8.  Rather, this type of statutory cause of action is 

outlined and prohibited by the Workers' Compensation statute, 

section 440.205, Florida Statutes (2016), which states:
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Coercion of employees.—No employer shall 
discharge, threaten to discharge, intimidate, 
or coerce any employee by reason of such 
employee's valid claim for compensation or 
attempt to claim compensation under the 
Workers' Compensation Law.

9.  The threshold issue for consideration in this case, 

then, is whether Petitioner stated a claim that FCHR had subject-

matter jurisdiction to investigate and determine, and whether 

DOAH, in turn, had jurisdiction to accept the assignment, conduct 

an evidentiary hearing, and issue a recommended order.

10.  The short answer is that neither FCHR nor DOAH has 

subject-matter jurisdiction over a singular claim for retaliation 

based on the filing of a workers' compensation claim, as alleged 

by Petitioner.

11.  Regarding the issue of FCHR's subject-matter 

jurisdiction, an agency created by statute, generally, has only 

those powers which are conferred upon it by the Legislature in 

order to carry out the aims for which it was established.  See 

Swebilius v. Fla. Constr. Indus. Licensing Bd., 365 So. 2d 1069 

(Fla. 1st DCA 1979)(citing State v. Atlantic C.L.R. Co., 56

Fla. 617, 47 So. 969 (1908)).

12.  Moreover an agency may not enlarge its jurisdiction, 

nor can jurisdiction be conferred upon the agency by agreement or 

consent of the parties.  Gulf Am. Corp. v. Fla. Land Sales Bd., 
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206 So. 2d 457 (Fla. 2d DCA 1968); see also 2 Am. Jur. 2d 

Administrative Law § 331 (1962).

13.  Section 760.06(5) confers on FCHR the right to 

investigate, handle, and enforce complaints arising under the 

Florida Civil Rights Act of 1992.  Because the Florida Civil 

Rights Act and section 760.10 do not include or list claims based 

on retaliation for filing a workers' compensation claim, FCHR, 

and DOAH, is ultimately without jurisdiction to process, 

adjudicate, or enforce this particular type of claim.  See also 

McKinney v. Gulf Power Co., Case No. 00-2308 (Fla. DOAH July 31, 

2000).

14.  As an adjunct to this determination, Petitioner is 

limited to the allegations and causes of discrimination outlined 

in her original charge and Employment Complaint of Discrimination 

(workers' compensation retaliation).  She may not change them or 

pursue additional or new claims (age and whistleblower) in her 

subsequently filed Petition for Relief.  This reasoning helps to 

prevent circumvention of FCHR's investigatory and conciliatory 

role.

15.  In sum, only those claims that are fairly encompassed 

within a timely-filed FCHR complaint and investigated by FCHR can 

be the subject of an administrative hearing conducted pursuant to 

sections 120.569 and 120.57, Florida Statutes (2016).  See, 

generally, Mulhall v. Advance Sec. Inc., 19 F.3d 586, 589 n.8 
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(11th Cir. 1994); Ward v. Fla., 212 F. Supp. 2d 1349 (N.D. Fla. 

2002); and Chambers v. Am. Trans Air, Inc., 17 F.3d 998, 1003 

(7th Cir. 1994).  The new claims were not included or fairly 

encompassed within her original complaint.

16.  Relatedly, upon the question of the proper forum for a 

claim of this nature, the Florida Supreme Court has held that 

claims brought pursuant to section 440.205 must be filed in a 

court of competent jurisdiction and may not be pursued by way of 

a chapter 120 hearing.  Smith v. Piezo Tech. & Prof'l Adm'rs, 427 

So. 2d 182, 184-85 (Fla. 1983)("A section 440.205 worker's comp 

retaliation action is likewise not a proper proceeding under 

Chapter 120.").

17.  This pronouncement by the Florida Supreme Court 

identifying a court of competent jurisdiction as the proper forum 

to bring a claim for workers' compensation retaliation has been 

more recently recognized in Audio Visual Innovations, Inc. v. 

Spiessbach, 119 So. 3d 522 (Fla. 2d DCA 2013), and De Oca v. 

Orkin Exterminating Co., 692 So. 2d 257 (Fla. 3d DCA 

1997)("Section 440.205, Florida Statutes, creates a statutory 

cause of action for a wrongful discharge in retaliation for an 

employee's pursuit of a workers' compensation claim and such 

action is not cognizable before a deputy commissioner, but rather 

is cognizable in a court of competent jurisdiction.").
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18.  Since a claim for retaliation arising from the

filing of a workers' compensation claim is not enumerated in 

section 760.10 as a protected activity enforced by FCHR, FCHR 

lacks the subject-matter jurisdiction to enforce the claim.  

DOAH, likewise, has no derivative subject-matter jurisdiction.

19.  As a result, the administrative hearing before the 

undersigned scheduled for August 9, 2017, is cancelled, and 

jurisdiction is relinquished to FCHR for consideration of this 

Recommended Order of Dismissal.

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order granting Respondent's Motion to 

Dismiss for Lack of Jurisdiction and dismissing Petitioner's 

Employment Complaint of Discrimination.

DONE AND ENTERED this 28th day of July, 2017, in 

Tallahassee, Leon County, Florida.

S                                   
ROBERT L. KILBRIDE
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us
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Filed with the Clerk of the
Division of Administrative Hearings
this 28th day of July, 2017.

ENDNOTES

1/  The case was accepted at DOAH and ultimately assigned to the 
undersigned.

2/  Notably, Petitioner's original Employment Complaint of 
Discrimination did not allege discrimination or retaliation based 
on her race, color, religion, national origin, sex, age, handicap 
and/or marital status.  Nor did her complaint mention or assert 
age discrimination or retaliation related to her purported 
whistleblower status.

3/  Notable, as well, is the fact that in Petitioner's Petition 
for Relief, she abandoned and did not reassert her previous claim 
of retaliation for filing a workers' compensation claim.

COPIES FURNISHED:

Tammy S. Barton, Agency Clerk
Florida Commission on Human Relations
4075 Esplanade Way, Room 110
Tallahassee, Florida  32399
(eServed)

Amparo Echarte
5772 Southwest 30th Street
Miami, Florida  33155

Erin G. Jackson, Esquire
Johnson Jackson LLC
100 North Tampa Street, Suite 2310
Tampa, Florida  33602
(eServed)

Cheyanne Costilla, General Counsel
Florida Commission on Human Relations
4075 Esplanade Way, Room 110
Tallahassee, Florida  32399
(eServed)
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.
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