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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

JUSTIN (MICHAEL) KING, 

 

     Petitioner, 

 

vs. 

 

OVERHEAD DOOR CORP., d/b/a WAYNE 

DALTON, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-4415 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing was conducted in this 

case on October 12, 2016, December 16, 2016, and February 9, 

2017, in Pensacola, Florida, before Garnett W. Chisenhall, a 

duly-designated Administrative Law Judge of the Division of 

Administrative Hearings (“DOAH”).   

APPEARANCES 

For Petitioner:  Justin Michael King, pro se 

                 2237 Kingfisher Way 

                 Pensacola, Florida  32534 

 

For Respondent:  B. Tyler White, Esquire 

                 Jackson Lewis P.C. 

                 Suite 902 

                 501 Riverside Avenue 

                 Jacksonville, Florida  32202 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent, Overhead Door Corporation, 

d/b/a Wayne Dalton (“Overhead Door”), committed an unlawful 

employment practice against Petitioner (“Justin King”) by 
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subjecting him to disparate treatment based on his race, and/or 

retaliating against him.   

PRELIMINARY STATEMENT 

Mr. King filed a Charge of Discrimination with the Florida 

Commission on Human Relations (“the Commission”) on July 8, 

2015, alleging that he was subjected to disparate treatment 

during his employment with Overhead Door.   

The Commission conducted an investigation and issued a 

Determination on June 29, 2016, concluding that there was no 

reasonable cause to believe that an unlawful employment practice 

had occurred:   

[Mr. King] filed a charge of discrimination 

against [Overhead Door] alleging that he was 

disciplined, retaliated against and 

discharged based on his race.  The facts and 

evidence as set forth in the Investigative 

Memorandum do not support [Mr. King]’s 

allegation.  The evidence in this matter 

reveals that [Mr. King] was discharged for 

repeated acts of insubordination not because 

of race.  [Mr. King] failed to provide any 

competent substantial evidence to prove that 

he was discharged based on his race or that 

he was retaliated against for engaging in a 

protected activity.    

 

Mr. King responded by filing a Petition for Relief with the 

Commission on July 28, 2016.
1/
   

On July 28, 2016, the Commission referred this matter to 

DOAH for a formal administrative hearing.   
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The final hearing was commenced as scheduled on October 12, 

2016.  Because the final hearing could not be completed that 

day, the undersigned conducted additional proceedings on 

December 16, 2016, and February 9, 2017.   

Mr. King offered Exhibits 1 and 3, and they were accepted 

into evidence without objection.  Mr. King offered Exhibit 2, 

and that exhibit was marked for identification during the final 

hearing without a ruling being made as to its admissibility.  

The undersigned now accepts Exhibit 2 into evidence due to the 

lack of any prejudice to Overhead Door.   

Mr. King called himself as a witness.   

Overhead Door’s Exhibits 1 through 9 and 11 through 16 were 

admitted into evidence.  The undersigned provisionally accepted 

Overhead Door’s Exhibit 10 into evidence over a hearsay 

objection.  However, the undersigned reserved ruling on 

Exhibit 10’s ultimate admissibility in order to ascertain if it 

would supplement or corroborate other non-hearsay evidence.  

Overhead Door’s Exhibit 10 is now accepted into evidence.   

Overhead Door presented the testimony of Don Duncan, Jack 

Miller and Michael Vazzana.   

Transcripts from the aforementioned hearing dates were 

filed with DOAH on March 9, 2017, March 24, 2017, March 27, 

2017, and March 28, 2017.   
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After receiving two extensions, Overhead Door filed a 

timely Proposed Recommended Order on April 21, 2017.   

Because Mr. King filed a timely Proposed Recommended Order 

prior to the undersigned granting Overhead Door’s first 

extension motion, the undersigned sua sponte gave Mr. King an 

opportunity to file an amended proposed recommended order 

following the filing of Overhead Door’s Proposed Recommended 

Order.  In compliance with the undersigned’s “Order Granting 

Respondent’s Second ‘Motion for Extension of Time to Submit 

Recommended Order,’” Mr. King filed a timely Proposed 

Recommended Order on May 2, 2017.   

FINDINGS OF FACT 

Based on the oral and documentary evidence adduced at the 

final hearing and the entire record in this proceeding, the 

following Findings of Fact are made:  

Findings Regarding the Parties 

1.  Overhead Door manufactures residential and commercial 

garage doors and has plants in Florida, Oregon, and Washington.  

Overhead Door’s Florida facility is located in Pensacola.   

2.  Overhead Door has policies prohibiting unlawful 

discrimination.  For example, one provision within Overhead 

Door’s employee handbook stated that: 

We have a policy of Equal Employment 

Opportunity and will not discriminate 

against any employee or applicant for 
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employment because of race, color, religion, 

sex, national origin, disability, age, 

marital status, veteran status, or sexual 

orientation in those states, cities, or 

counties where it is a violation of the law.  

In compliance with Section 503 of the 

Rehabilitation Act of 1973 and Section 402 

of the Vietnam Era Veterans Readjustment 

Assistance Act of 1974, the Company’s 

affirmation of non-discrimination also 

applies to qualified disabled veterans, 

veterans of the Vietnam era or any other war 

era and handicapped persons. 

 

We will not tolerate any form of prohibited 

discrimination including harassment.  In 

keeping with this policy of equal employment 

opportunity, we will continue to recruit, 

hire, train, and promote into all job levels 

the most qualified individuals without 

regard to their race, color, religion, sex, 

national origin, disability, age, marital 

status, veteran status, or sexual 

orientation, in those states, cities, or 

counties where it is a violation of the law, 

by ensuring that we base all employment 

decisions only on valid job requirements.  

Similarly, we will continue to administer 

all other personnel matters such as 

compensation, benefits, transfers, 

reductions, education, tuition assistance, 

and social and recreational programs in 

accordance with our policy of Equal 

Employment Opportunity. 

 

3.  Overhead Door also has a policy against retaliation 

providing in pertinent part that, “We will not subject employees 

and applicants for employment to harassment, intimidation, 

threats, coercion, or discrimination because they have, in good 

faith, filed a complaint pursuant to this policy . . .”   
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4.  In January of 2014, Overhead Door hired Mr. King, an 

African-American male, as a temporary employee at its Pensacola 

facility. 

5.  Mr. King worked in the facility’s small roll form 

(“SRF”) department.  The SRF department is responsible for 

making the parts used by every other department in the Pensacola 

facility.   

6.  The SRF department has 20 to 24 employees, and five to 

six are African-American.  Approximately 80 percent of the 

employees at Overhead Door’s Pensacola facility are African-

American.   

7.  Overhead Door refers to forklift drivers as “material 

handlers.”  At the beginning of his tenure at Overhead Door, 

Mr. King was the only material handler within the SRF 

department.  As such, he was responsible for transporting goods 

to other departments, emptying out trash bins, and keeping the 

production lines supplied with materials.   

8.  Mr. King reported directly to Jack Miller, who is the 

lead person in the SRF department.  Mr. Miller reports to 

Michael Vazzana who manages the Pensacola facility’s tool and 

die and SRF departments.   

9.  Based on the recommendations of Mr. Miller and 

Mr. Vazzana, Overhead Door hired Mr. King as a permanent 

employee on June 1, 2014. 
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Findings Regarding the Alleged Incidents of Disparate Treatment 

10.  Overhead Door’s employee handbook states that Overhead 

Door is a “drug-free and alcohol-free workplace to ensure a 

productive and safe environment for all employees.”  

Accordingly, Overhead Door has “zero tolerance” for violations 

of that policy and reserves the right to terminate employment 

for first violations. 

11.  In addition, the employee handbook provides that 

Overhead Door “will immediately drug and/or alcohol test any 

employee who caused, contributed to, or was involved in an on-

the-job accident.”  Mr. King acknowledged through a written 

signature that he was aware of the aforementioned polices when 

he became a permanent employee of Overhead Door.   

12.  On July 31, 2014, Mr. King’s forklift collided with a 

barrel filled with brackets, and the brackets spilled onto the 

floor.   

13.  Mr. Miller did not witness the accident, but Mr. King 

reported it to him soon thereafter.  In accord with Overhead 

Door’s drug-testing policy, Mr. Miller immediately required 

Mr. King to take a drug test, and Mr. King passed.   

14.  A subsequent drug test of another employee at Overhead 

Door led Mr. King to conclude that he had been subjected to 

disparate treatment via the aforementioned drug test.   
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15.  Josh Isaac, an African-American material handler who 

worked outside the SRF department, dropped a pallet during the 

morning of September 16, 2014, and product damage occurred.  

Mr. Isaac was subsequently drug tested.   

16.  Because his accident on July 31, 2014, resulted in no 

product damage, Mr. King believes that he should not have been 

drug-tested.  However, Overhead Door’s post-accident drug-

testing policy makes no distinction as to whether product damage 

occurred.  Therefore, the greater weight of the evidence 

indicates that Mr. King’s July 31, 2014, drug test was not 

disparate treatment.   

17.  The remaining allegations of disparate treatment 

primarily pertain to Mr. King’s workload and the division of 

duties between himself and a second material handler. 

18.  During the first five months of his tenure at Overhead 

Door, Mr. King expressed no concerns about his workload.   

19.  Overhead Door experienced a great deal of growth in 

2014.  At some point in June of 2014, Mr. King told Mr. Miller 

and Mr. Vazzana that he was overwhelmed.   

20.  At that point in time, Don Duncan was the regional 

human resources manager for Overhead Door and was physically 

located at the Pensacola facility.  He, Mr. Miller, and 

Mr. Vazzana responded to Mr. King’s concern by studying the 
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situation and concluding that the SRF department needed a second 

material handler.   

21.  After gaining approval from Overhead Door’s corporate 

headquarters to hire a second material handler, the Pensacola 

facility advertised this new position internally and ultimately 

hired Manny Torres in September of 2014.   

22.  Mr. Torres is Hispanic and had been working for 

Overhead Door outside the SRF department.   

23.  Mr. Vazzana and Mr. Miller created job descriptions 

for both of the material handler positions now within the SRF 

department.  Mr. King would be Material Handler A and be 

responsible for keeping the production lines running, taking 

finished goods off the production lines, and bringing raw 

materials to the production lines. 

24.  As Material Handler B, Mr. Torres was responsible for 

ensuring that inventory was transported to the proper storage 

areas.  Mr. Torres was also responsible for taking items to 

shipping.   

25.  Mr. King was never satisfied that the division of 

duties between himself and Mr. Torres was equitable.  Mr. King 

always felt that Overhead Door’s management gave Mr. Torres 

preferential treatment by:  (a) allocating fewer 

responsibilities to Mr. Torres; and (b) consciously allowing him 

to neglect the responsibilities he did have.   
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26.  Approximately one month after Mr. Torres began working 

as Material Handler B, Mr. King approached Mr. Duncan and stated 

that he was doing more work than Mr. Torres.   

27.  Mr. Duncan responded by asking Mr. Vazzano and 

Mr. Miller to review the duties allocated to the Material 

Handler A and Material Handler B positions.   

28.  Mr. Vazzano and Mr. Miller re-examined the allocation 

of duties and adjusted them in order to make the division of 

responsibilities equal.   

29.  After meeting with Mr. Duncan, Mr. Vazzano, and 

Mr. Miller to discuss the reallocation of duties, Mr. King and 

Mr. Torres appeared to be satisfied. 

30.  However, two or three weeks later, Mr. King again 

approached Mr. Duncan and complained that he was still doing 

more work than Mr. Torres.   

31.  Mr. Duncan asked Mr. Vazzano and Mr. Miller to      

re-examine the duties allocated to the Material Handler A and 

Material Handler B positions a second time.   

32.  Mr. Miller and Mr. Vazzano met with Mr. King and 

Mr. Torres on November 11, 2014.  This meeting resulted in a 

further reallocation of duties between Material Handler A and 

Material Handler B pertaining to the removal of scrap and trash.  

33.  The November 11, 2014, meeting also addressed ongoing 

communication issues between Mr. King and Mr. Torres.  While the 
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reasons as to why they did not work well together are unclear, 

it is perfectly clear that Mr. King and Mr. Torres’ working 

relationship was toxic.   

34.  Mr. Vazzano counseled Mr. King and Mr. Torres on the 

need for them to work together and to have mutual respect for 

their coworkers.   

35.  On November 20, 2014, Overhead Door’s Pensacola 

facility was experiencing great difficulty because of employee 

absences and a particularly heavy workload.  As a result, a 

supervisor outside the SRF department directed Mr. Torres away 

from his normal duties and had him assisting the material 

handlers outside the SRF department.   

36.  Mr. King was unaware that Mr. Torres had been directed 

away from his normal duties. 

37.  Over the course of that day, Mr. Miller asked Mr. King 

three times to retrieve pallets from an outside storage area.  

Mr. King responded by stating he had other tasks that needed to 

be accomplished and that he was not receiving any support from 

Mr. Torres.  Also, Mr. King objected to retrieving the pallets 

because he felt that was Mr. Torres’ responsibility as Material 

Handler B.   

38.  Mr. King eventually retrieved the pallets after 

Mr. Vazzano intervened and directed him to do so.   
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39.  The November 20, 2014, incident resulted in Mr. King 

receiving an employee counseling report (“a write-up”) for 

insubordination.  The write-up noted that this was a “final 

warning” and that “[t]he next breach of discipline, act of 

insubordination or rule violation will result in immediate 

termination.”
2/
   

40.  Because of the ongoing problems between Mr. King and 

Mr. Torres, Overhead Door’s management decided on December 4, 

2014, that Mr. King and Mr. Torres would exchange 

responsibilities.  In other words, Mr. King would be Material 

Handler B, and Mr. Torres would be Material Handler A.   

41.  The greater weight of the evidence indicates that 

there was no disparate treatment with regard to how Overhead 

Door allocated duties between Mr. King and Mr. Torres.  To 

whatever extent that Mr. King had greater responsibilities 

during any point in time, Overhead Door’s management did its 

best to alleviate the situation so that Mr. King and Mr. Torres 

would have identical workloads.   

42.  Nevertheless, the tension between Mr. King and 

Mr. Torres continued. 

43.  On December 9, 2014, Mr. Vazzano asked Mr. King to 

locate coils and write down their location.  When Mr. King 

responded by stating that he had no training for that task, 

Mr. Vazzano stated that he would send Mr. Miller to train him.  
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However, Mr. Miller was unavailable at that time, and Mr. Torres 

was sent to train Mr. King.   

44.  After Mr. King refused to take training from 

Mr. Torres, Mr. Vazzano deemed him to be insubordinate and 

issued a third write-up.   

45.  Mr. King brought this latest incident to Mr. Duncan’s 

attention, and Mr. Duncan agreed that Mr. King should not have 

been disciplined.  In reaching that conclusion, Mr. Duncan 

reasoned that it had been unwise to expect Mr. King to accept 

training from Mr. Torres given their tense working relationship.   

46.  On December 17, 2014, Mr. King saw Mr. Miller loading 

a flatbed truck while Mr. Torres stood by.
3/
  This upset Mr. King 

because Mr. Miller was performing a task within the scope of 

Material Handler A’s duties, and Mr. Miller never did that when 

Mr. King was Material Handler A.   

47.  Mr. Torres was unfamiliar with the products that were 

being shipped at that time, and Mr. Miller wanted to ensure that 

the truck was safely loaded and evenly balanced.   

48.  Rather than being an example of disparate treatment, 

the greater weight of the evidence indicates Mr. Miller was 

providing training to Mr. Torres. 

49.  Mr. King alleged that he usually had to clear items 

from a dock in order to load a truck when he was Material 

Handler A.  According to Mr. King, the outside material handlers 
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should have cleared the dock, and Mr. Torres never had to do 

that when he became Material Handler A.   

50.  The greater weight of the evidence does not 

demonstrate that this circumstance amounts to disparate 

treatment.  Moreover, Overhead Door appears to have addressed 

the issue by having Mr. King and Mr. Torres switch roles.     

Findings Regarding the Alleged Retaliation  

51.  At approximately 4:00 p.m. on December 30, 2014, 

Mr. Miller asked Mr. King to empty a trash hopper that was 

overflowing with pieces of scrap steel.   

52.  Mr. King determined that his fork lift was not strong 

enough to lift that particular hopper, and Mr. King reported 

that to Mr. Miller in his office.  Mr. Miller responded by 

instructing Mr. King to use a stronger forklift.  Mr. Miller 

also told Mr. King to finishing emptying the hopper before he 

left work that day. 

53.  Material Handler A and Material Handler B were 

responsible for emptying the hoppers.   

54.  Mr. Torres was in Mr. Miller’s office when Mr. King 

reported the situation with the overflowing hopper.   

55.  Because Mr. Miller did not instruct Mr. Torres to 

assist with the overflowing hopper, Mr. King viewed this as 

another example of Mr. Torres receiving preferential treatment.   
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56.  Mr. King became upset.  In the course of emptying the 

overflowing hopper, several pieces of scrap steel fell onto the 

floor, and Mr. King left work for a pre-arranged vacation 

without picking up the pieces of scrap. 

57.  Soon thereafter, Mr. Miller discovered that Mr. King 

had left work without removing the spilled pieces of scrap steel 

from the floor.  That amounted to a safety hazard because the 

pieces of scrap steels were razor sharp and covered with oil.   

58.  Mr. Vazzana discussed this situation with Mr. Duncan 

later that day and recommended that Mr. King be terminated.  

However, Mr. Duncan had to discuss potential terminations with 

Overhead Door’s Vice President of Human Resources.   

59.  Ultimately, the Vice President of Human Resources 

agreed with the termination recommendation after reviewing 

Mr. King’s personnel file.   

60.  Mr. King learned of his termination in early January 

after returning from his vacation. 

61.  Because the pieces of scrap steel left on the plant 

floor amounted to a safety hazard, Overhead Door had just cause 

for terminating Mr. King on December 30, 2014.  The greater 

weight of the evidence demonstrates Mr. King’s termination was 

not retaliation for his complaints of disparate treatment.
4/
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Findings Regarding Mr. King’s Allegations of Belonging to a 

Protected Class  

 

62.  Mr. King alleged in the Charge of Discrimination filed 

with the Commission on July 8, 2015, that “I believe I was 

discriminated against and ultimately terminated because of my 

race, African American, and in retaliation for repeatedly 

complaining about discrimination in violation of Title VII of 

the Civil Rights Act of 1964, as amended, and the Florida Civil 

Rights Act, Chapter 760, Florida Statutes.” 

63.  However, Mr. King’s testimony indicated that he 

believed that he was subjected to disparate treatment because 

(unlike many of his coworkers) he had a college degree and 

lacked a criminal background: 

ALJ:  Are you saying, Mr. King, that because 

you were able to read employee handbooks and 

know what your rights are and then exercise 

those rights, that made you a less desirable 

employee because if something was going 

wrong you would speak up for yourself, but 

someone else who didn’t have a college 

degree, maybe had a criminal background, it 

is like maybe their last chance for a job, 

so they’re not going to do anything.  They 

are just going to take – live with an 

undesirable environment and not speak up for 

themselves?   

 

A:  Yes, Your Honor. 

 

ALJ:  Okay. 

 

Q:  So are you saying that that had anything 

to do with your race? 
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A:  As it pertains to me being the only 

African-American inside material handler, 

yes, it also did.  And like I said, and that 

is what the part was, it also pertains to 

the systematic racial and discrimination, 

yes. 

 

Q:  But you are saying you are the only 

African-American inside material handler, 

but you were the only inside material 

handler up until August when Manny Torres 

became an inside material handler, correct? 

 

A:  Not Jack Miller, Josh Isaac, he was an 

outside material handler. 

 

Q:  And he is African-American, correct? 

 

A:  And that is where the systematic parts 

come in and that is where the status of Josh 

Isaac and myself [differs], because he has a 

different background as I have as it 

pertains to educational and it pertains to 

criminal background.  We have two different 

backgrounds.   

 

Q:  So are you saying that the company, Jack 

Miller and Michael Vazzana, wanted someone 

who is less educated and willing to go along 

with whatever they wanted them to do? 

 

A:  As it pertains to exactly what the Judge 

just stated, that is everything that I 

stated, the difference between me and any 

other African-American associate.
5/ 

 

CONCLUSIONS OF LAW 

 

64.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding pursuant to sections 120.569 and 120.57, Florida 

Statutes (2016),
6/
 and Florida Administrative Code Rule 60Y-

4.016(1). 
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65.  The State of Florida, under the legislative scheme 

contained in sections 760.01–760.11 and 509.092, Florida 

Statutes, known as the Florida Civil Rights Act of 1992 (“the 

FCRA”), incorporates and adopts the legal principles and 

precedents established in the federal anti-discrimination laws 

specifically set forth under Title VII of the Civil Rights Act 

of 1964, as amended.  42 U.S.C. § 2000e, et seq. 

66.  Section 760.10 prohibits discrimination “against any 

individual with respect to compensation, terms, conditions, or 

privileges of employment, because of such individual's race, 

color, religion, sex, national origin, age, handicap, or marital 

status.”  § 760.10(1)(a), Fla. Stat. 

67.  Mr. King alleged in his Charge of Discrimination that 

he was the victim of disparate treatment under the FCRA; in 

other words, he claimed that he was treated differently because 

of his race.  He also alleges that Overhead Door retaliated 

against him when he was terminated following the incident with 

the overflowing hopper.  As a result, Mr. King has the burden of 

proving by a preponderance of the evidence that Overhead Door 

discriminated against him.  See Fla. Dep’t of Transp. v. J.W.C. 

Co., 396 So. 2d 778 (Fla. 1st DCA 1981).  

68.  A party may prove unlawful race discrimination by 

direct or circumstantial evidence.  Smith v. Fla. Dep’t of 

Corr., Case No. 2:07-cv-631 (M.D. Fla. May 27, 2009); 2009 U.S. 
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Dist. LEXIS 44885 (M.D. Fla. 2009).  When a petitioner alleges 

disparate treatment under the FCRA, the petitioner must prove 

that his race “actually motivated the employer’s decision.  That 

is, the [petitioner’s race] ‘must have actually played a role 

[in the employer’s decision making] process and had a 

determinative influence on the outcome.’”  Reeves v. Sanderson 

Plumbing Prods., Inc., 530 U.S. 133, 141 (2000)(alteration in 

original).   

69.  Direct evidence is evidence that, “if believed, proves 

[the] existence of [a] fact in issue without inference or 

presumption.”  Burrell v. Bd. of Trs. of Ga. Mil. Coll., 

125 F.3d 1390, 1393 (11th Cir. 1997).  Direct evidence consists 

of “only the most blatant remarks, whose intent could be nothing 

other than to discriminate” on the basis of an impermissible 

factor.  Carter v. City of Miami, 870 F.2d 578, 582 (11th Cir. 

1989).   

70.  There is no direct evidence of unlawful race 

discrimination in the instant case.  That is not uncommon 

because “direct evidence of intent is often unavailable.”  

Shealy v. City of Albany, 89 F.3d 804, 806 (11th Cir. 1996).  

Accordingly, those who claim to be victims of intentional 

discrimination “are permitted to establish their cases through 

inferential and circumstantial proof.”  Kline v. Tenn. Valley 

Auth., 128 F.3d 337, 348 (6th Cir. 1997). 
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71.  To prove unlawful discrimination by circumstantial 

evidence, a party must establish a prima facie case of 

discrimination by a preponderance of the evidence.  If 

successful, this creates a presumption of discrimination.  Then 

the burden shifts to the employer to offer a legitimate, non-

discriminatory reason for the adverse employment action.  If the 

employer meets that burden, the presumption disappears and the 

employee must prove that the legitimate reasons were a pretext.  

Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 25 (Fla. 3d 

DCA 2009).  Facts that are sufficient to establish a prima facie 

case must be adequate to permit an inference of discrimination.  

Id. 

72.  Under the McDonnell Douglas framework, one can 

establish a prima facie case of discrimination by demonstrating 

that:  (a) he is a member of a protected class; (b) he was 

qualified for the position held; (c) he was subjected to an 

adverse employment action; and (d) other similarly-situated 

employees, who are not members of the protected group, were 

treated more favorably.  See McDonnell Douglas Corp. v. Green, 

411 U.S. 792, 802 (1973).  “When comparing similarly situated 

individuals to raise an inference of discriminatory motivation, 

these individuals must be similarly situated in all relevant 

respects.”  Jackson v. BellSouth Telecomm., 372 F.3d 1250, 

1273 (11th Cir. 2004).    
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73.  With regard to the first element of a prima facie 

case, Mr. King belongs to a protected class, and his Charge of 

Discrimination filed with the Commission cited race as the basis 

for discrimination.  However, Mr. King testified that Overhead 

Door discriminated against him because he has a college degree 

and lacked a criminal record.   

74.  Mr. King’s testimony on this point, by itself, would 

be grounds to conclude that he failed to present a prima facie 

case.  See generally Francis v. Dep’t of Juv. Just., Case 

No. 05-2958 (Fla. DOAH Sept. 1, 2006; FCHR Feb. 15, 2007) 

(stating “Petitioner did not timely raise any allegation of 

discrimination against her status as a college student, but in 

an abundance of caution, it is here concluded that status as a 

college student is not a protected class under Chapter 769, 

Florida Statutes.”).   

75.  Nevertheless, even if the undersigned were to overlook 

Mr. King’s testimony regarding the asserted basis for the 

alleged discrimination, the undersigned would still conclude 

that Mr. King has failed to present a prima facie case.   

76.  With regard to Mr. King having to take a drug test, 

Overhead Door’s drug-testing policy made no distinction between 

accidents that resulted in product damage and those that did 

not.  As a result, Mr. King cannot demonstrate that a similarly 

situated employee outside his protected class was treated more 
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favorably.  See Jones v. Bessemer Carraway Med. Ctr., 137 F.3d 

1306, 1311 (11th Cir. 1998)(noting that “[i]f Plaintiff fails to 

identify similarly situated, nonminority employees who were 

treated more favorably, her case must fail because the burden is 

on her to establish her prima facie case.”).   

77.  As for Mr. King’s allegation that Mr. Torres received 

more favorable treatment from Overhead Door with regard to job 

responsibilities, the greater weight of the evidence 

demonstrates that Overhead Door went to great efforts to address 

Mr. King’s concerns by reallocating the duties of Material 

Handler A and Material Handler B multiple times.  In addition, 

Overhead Door even had Mr. King and Mr. Torres switch positions 

as a means of addressing Mr. King’s concern that Mr. Torres was 

performing less work than him.   

78.  With regard to Mr. King’s allegation that Mr. Torres 

never had to clear a dock when he was Material Handler A, this 

allegation (even if accepted as true) is not serious enough or 

sufficiently material to rise to the level of an adverse 

employment action.  “Not all conduct by an employer negatively 

affecting an employee constitutes adverse employment action.”  

Davis v. Town of Lake Park, Fla., 245 F. 3d 1232, 1238 (11th 

Cir. 2001)(ruling that the plaintiff, who received one oral 

reprimand, one written reprimand, the withholding of a bank key, 

and a restriction on cashing non-account holder checks, did not 
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suffer an adverse employment action).  “The asserted impact 

cannot be speculative and must at least have a tangible adverse 

effect on the plaintiff’s employment.”  Id. at 1239.  An 

employee is required to show a “serious and material change in 

the terms, conditions, or privileges of employment.”  Id.  

79.  To the extent that Mr. King alleges that the multiple 

write-ups he received amounted to adverse employment actions, he 

failed to establish that write-ups were not issued to similarly 

situated employees who were insubordinate or who refused 

requests to perform tasks well within their capabilities.  See 

Bessemer Carraway Med. Ctr., 137 F.3d at 1311. 

80.  The same reasoning applies to Mr. King’s assertion 

that his termination was retaliation for his previous 

complaints.   

81.  In order to establish a prima facie case for 

retaliation, a petitioner must show that:  (1) he was engaged in 

a statutorily protected expression or conduct; (2) he suffered 

an adverse employment action; and (3) there is some casual 

relationship between the two events.  Holifield v. Reno, 

115 F.3d 1555, 1566 (11th Cir. 1997). 

82.  Overhead Door terminated Mr. King’s employment after 

he disobeyed Mr. Miller’s direction to empty a hopper and left 

work without removing dangerous pieces of steel from the floor.  

Mr. King presented no evidence that similarly situated employees 
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did not suffer comparable disciplinary action for committing 

comparable acts.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order dismissing Justin King’s Petition 

for Relief from an Unlawful Employment Practice.   

DONE AND ENTERED this 23rd day of May, 2017, in 

Tallahassee, Leon County, Florida. 

S                                   
G. W. CHISENHALL 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 23rd day of May, 2017. 

 

 

ENDNOTES 

 
1/
  Mr. King indicated during the final hearing that racial slurs 

had been directed toward him during his tenure at Overhead Door.  

However, Mr. King made no mention of that in his Petition for 

Relief.  Because this allegation was raised for the first time 

at the final hearing, the undersigned ruled that it could not be 

considered.  See Adhim Hollis Hosein v. Miami-Dade Pub. Sch., 

Case No. 07-1972 (Fla. DOAH Sept. 28, 2007; FCHR Dec. 17, 

2007)(stating “‘[o]nly those claims that are fairly encompassed 

within a [timely-filed complaint] can be the subject of [an 
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administrative hearing conducted pursuant to Sections 120.569 

and 120.57, Florida Statutes]’ and any subsequent FCHR award of 

relief to the complainant.”)(citing Chambers v. Am. Trans Air, 

Inc., 17 F.3d 998, 1003 (7th Cir. 1994); Gwendolyn Salter v. 

Int’l Paper, Case No. 06-0339 (Fla. DOAH Nov. 3, 2006; FCHR 

Jan. 29, 2007)(stating that “[t]he Division of Administrative 

Hearings and the undersigned [are] without jurisdiction of any 

claim not raised in the initial charge of discrimination before 

the Commission.  New or different types of discrimination cannot 

be alleged in the Petition for Relief or at the formal 

proceeding instituted under Sections 120.569 and 120.57(1), 

Florida Statutes, unless they were originally alleged in the 

Charge of Discrimination and investigated by the Commission.”).    

 
2/
  Mr. King had received other write-ups.  One occurred on 

July 29, 2014, and pertained to an incident on July 21, 2014.  

According to the write-up, Mr. King was loading a bin onto a 

trailer.  However, the bin tipped over and caused numerous parts 

to be damaged.  Rather than reporting this accident, Mr. King 

picked up the parts and put them back in the bin.  Ultimately, 

the parts were deemed unusable and returned to Overhead Door’s 

Pensacola facility.  The second write-up pertained to an 

incident on September 4, 2014.  Mr. Miller and Mr. King were in 

Mr. Miller’s office and discussing how Mr. King had been using a 

cell phone during working hours.  Mr. King argued that he was 

being singled out for this particular violation and complained 

that Overhead Door’s management was not responsive to his 

complaints.  According to Mr. Miller, Mr. King continually 

interrupted him and would not allow Mr. Miller to address any of 

his complaints.  Mr. Miller gave Mr. King a write-up for this 

incident and characterized Mr. King’s conduct as 

“insubordination and attempt at intimidation.”   

 
3/
  Mr. King testified that Mr. Torres was talking on a cell 

phone while Mr. Miller was loading the truck.  However, it is 

unlikely that Mr. Miller performed a subordinate’s work while 

knowingly allowing that subordinate to talk on a cell phone.   

 
4/
  Mr. King also alleged that he was retaliated against 

because he called a 1-800 hotline maintained by a third-party 

administrator that is available to Overhead Door employees 

who wish to report an ethics violation.  While a reporting 

employee is asked his or name, they are not required to give it.  

Mr. Duncan, Mr. Miller, and Mr. Vanazza testified that they had 

no knowledge of Mr. King ever utilizing the hotline.  As a 

result, the greater weight of the evidence does not support this 

allegation of retaliation.  
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5/
  Mr. King never complained to Mr. Duncan, Mr. Miller, or 

Mr. Vanazza that he was being treated unfairly due to his race.  

 
6/
  Unless stated otherwise, all statutory references will be to 

the 2016 version of the Florida Statutes. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

BENJAMIN D. LOVE, 

 

     Petitioner, 

 

vs. 

 

ESCAMBIA COUNTY BOARD OF COUNTY 

COMMISSIONERS, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 17-0564 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing was held April 4, 

and April 18, 2017, by video teleconference in Pensacola and 

Tallahassee, Florida, before Yolonda Y. Green, a duly-designated 

Administrative Law Judge of the Division of Administrative 

Hearings (“Division”). 

APPEARANCES 

For Petitioner:  Benjamin David Love, pro se 

     Post Office Box 1132 

     Gonzalez, Florida  32560 

 

For Respondent:  Meredith D. Crawford, Esquire 

     Escambia County Board of  

       County Commissioners 

  Suite 430 

     221 Palafox Place 

     Pensacola, Florida  32502 

 

STATEMENT OF THE ISSUE 

Whether Respondent subjected Petitioner to an unlawful 

employment practice on the basis of religion; or in retaliation 
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to his engagement in a lawful employment activity, in violation 

of section 760.10, Florida Statutes. 

PRELIMINARY STATEMENT 

Petitioner, Benjamin D. Love (“Mr. Love” or “Petitioner”), 

filed a Complaint of Employment Discrimination with the Florida 

Commission on Human Relations (“Commission”) on January 25, 

2016.  The complaint alleged that Respondent, Escambia County 

Board of County Commissioners (“Escambia County” or 

“Respondent”), discriminated against him on the basis of 

religion.  Following its investigation of the allegations, FCHR 

issued a determination of “No Reasonable Cause” regarding 

Petitioner’s complaint on December 21, 2016.  

On January 24, 2017, Petitioner filed a Petition for Relief 

requesting an administrative hearing regarding the Commission’s 

“No Reasonable Cause” determination pursuant to section 

760.11(7).  

The Commission referred this matter to the Division on 

January 24, 2017, and on January 25, 2017, this matter was 

assigned to the undersigned.  The undersigned issued a Notice of 

Hearing, setting the final hearing for April 4, 2017.  On 

March 28, 2017, Respondent filed a Motion to Dismiss, which was 

denied after a telephonic motion hearing.  The parties filed a 

pre-hearing stipulation wherein they stipulated to certain facts 
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which, to the extent relevant, have been incorporated into the 

Findings of Fact below.  

On April 4, 2017, during preliminary matters, the 

undersigned heard Respondent’s motion to compel discovery, 

motion for sanctions, and second request for extension of time.  

The motion, which was related to incomplete answers to 

interrogatories, was granted, in part, and denied, in part.  

Pursuant to Respondent’s request to depose Petitioner, the 

hearing was recessed to allow Respondent to take the deposition 

of Petitioner to obtain responses to the incomplete 

interrogatories.  Following the deposition, the final hearing 

convened and was partially held.  The hearing reconvened on 

April 18, 2017, until completion.   

At hearing, Petitioner testified on his own behalf 

and offered no other witnesses.  He offered Exhibits 1a, 1b, 

2a through 2h, 3a through 3x, 4, 10, 10c, and 10h, which were 

admitted in evidence.  Petitioner also offered Exhibit 8, which 

was not admitted. 

Respondent offered the testimony of four witnesses:  Mary 

Elizabeth Bush, Escambia County, Public Works Department, 

Construction and Bridge Program manager; James Duncan, Escambia 

County, Public Works Department, Deputy Division Manager; Joy 

Jones, Escambia County, Public Works Department, Division 

Manager; and Sharon Johnson, Blue Arbor contract employee.  
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Respondent offered Exhibits 9, 11, 14, 15, 19, 20, 23 through 

30, and 32 through 40, which were admitted.   

The two-volume Transcript was filed on May 1, 2017.  The 

parties timely filed Proposed Recommended Orders, which have 

been carefully considered in the preparation of this Recommended 

Order.  

All statutory references are to Florida Statutes (2014), 

when the alleged discriminatory act occurred, unless otherwise 

indicated. 

FINDINGS OF FACT 

1.  Respondent, Escambia County, is a political subdivision 

of the state of Florida that is authorized to carry out county 

government, pursuant to section 125.01, Florida Statutes (2016). 

2.  Escambia County is an employer as that term is defined 

by the Florida Civil Rights Act 1992.   

3.  Petitioner, Mr. Love, was employed by Blue Arbor, Inc., 

a staffing agency.  Blue Arbor had a contract with Escambia 

County for temporary labor services.  Blue Arbor assigned 

Mr. Love to a temporary job with Escambia County, Public Works 

Department, Office of Engineering and Construction, as an 

engineering project coordinator.  The assignment was for one 

year.  Petitioner was assigned to the job from May 26, 2014, 

until his termination.   
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4.  On January 26, 2015, Escambia County terminated 

Petitioner’s temporary employment contract.   

5.  Petitioner was an employee of Escambia County as that 

term is defined by the Florida Civil Rights Act of 1992. 

6.  Mr. Love is a Christian.  

7.  Petitioner timely filed a complaint with the Commission 

alleging Respondent engaged in an unlawful employment practice 

by terminating Petitioner on the basis of his religion.  

8.  As an engineering project coordinator, Petitioner’s job 

responsibilities included:  management of complex projects, 

ability to prioritize work, and ability to exercise good 

interpersonal skills with co-workers, supervisors, and the 

public.  

9.  Mr. Love earned a Bachelor of Science in Engineering 

Technology and Construction degree in December 2013.  Mr. Love 

had no prior drainage or roadway experience before working for 

Escambia County. 

10.  Mr. Love began working for Escambia County following a 

storm that was declared a disaster.  Due to the disaster, staff 

was expected to be flexible and able to perform job duties 

without refusal or hesitation.   

11.  Respondent asserts that it terminated Petitioner’s 

contract due to his inability to perform job responsibilities 
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without objection or hesitation, work performance, and 

disruptive behavior.  

12.  Mr. Love had multiple supervisors during his eight 

month tenure at Escambia County.  While working at Escambia 

County, Mr. Love’s supervisors had issues with his work 

performance and his behavior.   

13.  Mary Bush, a construction manager, supervised Mr. Love 

in 2014.  Ms. Bush had issues with Mr. Love’s file storage 

practices and behavior.  Ms. Bush testified that Mr. Love saved 

all his work on a personal computer and was told several times 

to save his work in the shared folder.  Mr. Love refused to save 

his work on the shared drive on the basis that the documents 

were his work. 

14.  During the time Ms. Bush supervised Mr. Love, she 

experienced two incidents with Mr. Love involving outbursts.  On 

one occasion, Mr. Love was in Ms. Bush’s office seeking review 

of Mr. Love’s work.  Mr. Love stated in a raised voice, “you 

need to review the report so I can do my job.”  On another 

occasion, Ms. Bush directed Mr. Love to identify his documents 

using a certain description and explained the importance of the 

practice.  Mr. Love objected on the basis that the practice was 

an asinine process. 

15.  Mr. Love was reassigned to another supervisor due to 

the outbursts involving Ms. Bush.  At no point did Mr. Love 
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state that his objection to following directions was based on 

his religion.  

16.  Chris Curb, an engineering manager for stormwater, 

also supervised Mr. Love during his tenure at Escambia County.  

Despite the direction from Ms. Bush, the file-sharing issue 

continued.  On December 30, 2014, Chris Curb notified Mr. Love 

by email that his file saving was a “problem.”  Mr. Curb advised 

Mr. Love that his file folder was not a standard subfolder and 

he needed to save all files in the proper shared subfolders.  He 

explained that file sharing is important so Escambia County 

could comply with state regulations and records requests.  He 

further explained that Mr. Love was not the sole owner of a 

project record because other employees would need access to the 

work.  He concluded his email with instructions for Mr. Love to 

use designated file folders.   

17.  A third supervisor, Jim Duncan, also had issues with 

Mr. Love’s work performance and behavior.  Similar to his 

practice under prior supervisors, Mr. Love refused to save his 

files to the shared file folder.   

18.  Mr. Love also repeatedly refused to attend mandatory 

meetings without a direct command.  For example, on multiple 

occasions Mr. Love’s supervisor had to locate and direct him to 

attend the weekly department meetings.  Mr. Love testified that 
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he was reluctant to attend the meetings because he believed they 

“were unproductive and take up too much time.”   

19.  Similar to other supervisors, Mr. Love engaged in an 

outburst with Mr. Duncan.  Mr. Duncan was a construction manager 

when he supervised Mr. Love and thus, was responsible for 

directing Mr. Love to advance projects from conception to 

completion.  One such project was ENG Flood 414-85, which was 

also referred to as the Beulah Road at Helms Intersection 

project (“Beulah-Helms project”).  Mr. Love was the project 

coordinator for the project.  

20.  In October 2014, Roads, Inc., a construction company, 

submitted a bid for the Beulah-Helms project.  Brett Moylan is 

the vice-president and chief operating officer of Roads, Inc.  

21.  The project was a pricing agreement contract.  Pricing 

agreement contracts are contracts where prices are established 

for a period of one year and are adopted by the Escambia County 

prior to the award of any specific pricing agreement contract.  

Pricing agreements have a blackout period and bidding process 

that also takes place prior to acceptance of the pricing 

agreement.   

22.  In December 2015, Mr. Love was in the final stages 

of the procurement process for the Beulah-Helms project.  

Roads, Inc. was the lowest bidder on the project.  Mr. Love 

corresponded with Mr. Moylan regarding the documents necessary 
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to approve the project.  Mr. Love requested a construction 

schedule and MOT plan for the project before the work order 

could be approved.  Mr. Moylan asserted in an email that the 

construction schedule would begin after the purchase order is 

issued.  Mr. Moylan later submitted the MOT plan and signed the 

work order.   

23.  On January 22, 2015, Mr. Love sent an email to 

Mr. Moylan requesting the construction schedule and another 

signed work order with the appropriate dates.  Mr. Love advised 

Mr. Moylan that he would not begin the project until Mr. Moylan 

submitted the construction schedule.  Although Mr. Moylan 

explained that he usually did not submit a construction 

schedule, he ultimately provided the construction schedule to 

Mr. Love indicating that the project would begin the following 

Monday and “be substantially complete within 60 days of 

commencement, and have a completion date within 90 days.”  The 

construction schedule provided by Mr. Moylan was an acceptable 

schedule.   

24.  For a reason that was not addressed at hearing, 

Mr. Love asked Mr. Moylan for the construction schedule again, 

despite receiving it.  Mr. Moylan advised Mr. Love to accept the 

next lowest bidder.  

25.  As a result of the email exchange with Mr. Moylan, 

Mr. Love planned to send Mr. Moylan a follow-up email about 
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accepting the next highest bidder, which would purportedly cost 

Escambia County an additional $20,000 for the project.  Before 

Mr. Love drafted the email, he called Mr. Moylan to discuss the 

issues referenced in the email.  Mr. Love testified that before 

he called Mr. Moylan he “drove around the block a couple of 

times, before he could call Mr. Moylan because [he] knew that 

the conversation was going to get heated.”  Mr. Love described 

the conversation as heated, and they “cut each other off” during 

the conversation.   

26.  Mr. Moylan contacted Mr. Duncan to complain about 

Mr. Love’s behavior related to the Beulah-Helms project.  

Mr. Duncan approached Mr. Love to discuss the exchange between 

Mr. Love and Mr. Moylan.  Mr. Duncan directed Mr. Love to award 

the Beulah-Helms project to Roads, Inc.   

27.  Mr. Love objected to awarding the contract to 

Roads, Inc.  He testified that his objection was based on his 

religion because “[he] had an obligation to utilize his moral 

and ethical judgment which is inherent to [his] religion.”  

Mr. Love stated that the religious accommodation was based on 

his request for additional information before he could feel 

comfortable awarding the project to Roads, Inc.   

28.  Mr. Love testified that he told Mr. Duncan that he 

refused to award Roads, Inc., without the construction schedule 

“based on a matter of principal.”  Mr. Love did not say he 
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refused to approve the project based on his religion.  He did 

not say he needed an accommodation for his religion.   

29.  Mr. Duncan directed Mr. Love not to take any further 

action until they discussed Mr. Love’s objection with the 

department manager, Joy Jones.  During the conversation, 

Mr. Love became angry and yelled at Mr. Duncan.   

30.  Sharon Johnson, a project coordinator, witnessed the 

exchange between Mr. Love and Mr. Duncan.  Specifically, 

Ms. Johnson observed Mr. Love and Mr. Duncan having the 

discussion about the Beulah-Helms project.  Ms. Johnson 

described Mr. Love’s demeanor as unhappy and upset.  She 

testified that he raised his voice and yelled at Mr. Duncan.  At 

the same time, Mr. Duncan attempted to calm Mr. Love.  

Ms. Johnson could not recall the substance of the discussion, 

but she testified without hesitation that Mr. Love did not 

mention anything about his religion.  Ms. Johnson’s testimony is 

found to be credible.   

31.  On January 26, 2015, Escambia County terminated 

Petitioner’s contract.   

32.  Joy Jones, the Engineering Department manager, made 

the final decision to terminate Mr. Love’s contract.  Although 

Ms. Jones did not directly supervise Mr. Love, she was aware of 

the issues concerning his work performance and behavior through 

complaints from her staff who directly supervised Mr. Love.  
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After several complaints of angry outbursts, difficulty meeting 

deadlines, failure to save critical documents to the shared 

drive, inability to move projects in the process without 

reluctance, and inability to work with several supervisors, 

Ms. Jones made the decision to terminate Mr. Love’s contract.  

Based on the evidence, Respondent has demonstrated that 

Mr. Love’s termination was based on a legitimate business 

decision due to poor work performance and disruptive behavior.   

33.  Approximately one year after his termination, Mr. Love 

sent an email to the Escambia County Administrator, Jack Brown.  

The email complained of perceived damage to Mr. Love’s 

reputation, credibility, and career.  Mr. Love did not mention 

any complaint of religious discrimination or retaliation.  In 

his response to Mr. Love, Mr. Brown explained that “in the 

project coordinator position staff must examine and thoroughly 

understand applicable process.  Refusal and hesitation to 

perform job duties affect production, grant reimbursement 

deadlines, and citizen expectations.”   

34.  Mr. Love did not explicitly mention anything about his 

religion or religious discrimination to any of his supervisors 

before he was terminated from Escambia County.   
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CONCLUSIONS OF LAW 

35.  Pursuant to sections 120.569 and 120.57(1), Florida 

Statutes (2016), the Division has jurisdiction over the subject 

matter and parties to this proceeding. 

36.  Section 760.10(1)(a), provides in pertinent part: 

 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual’s race, color, religion, sex, 

pregnancy, national origin, age, handicap, 

or marital status. 

 

37.  The civil rights act defines “employer” as “any person 

employing 15 or more employees for each working day in each of 

20 or more calendar weeks in the current or preceding calendar 

year, and any agent of such person.”  § 760.02(7), Fla. Stat. 

38.  Escambia County meets the definition of an employer.  

Religious Discrimination  

39.  Petitioner filed a complaint alleging Respondent 

discriminated against him on the basis of his religion. 

40.  Section 760.11(1) provides, in pertinent part, that 

“[a]ny person aggrieved by a violation of ss. 760.01-760.10 may 

file a complaint with the [FCHR] within 365 days of the alleged 

violation.”  Petitioner timely filed his complaint.  
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41.  Section 760.11(7) provides that upon a determination 

by the Commission that there is no reasonable cause to believe 

that a violation of the Florida Civil Rights Act of 1992 has 

occurred, “[t]he aggrieved person may request an administrative 

hearing under ss. 120.569 and 120.57, but any such request 

must be made within 35 days of the date of determination of 

reasonable cause.”  Following the Commission’s determination of 

no cause, Petitioner timely filed his Petition for Relief from 

Unlawful Employment Practices and Request for Administrative 

Hearing, resulting in this hearing.   

42.  Chapter 760, Part I, is patterned after Title VII of 

the Civil Rights Act of 1964, as amended.  When “a Florida 

statute is modeled after a federal law on the same subject, the 

Florida statute will take on the same constructions as placed on 

its federal prototype.”  Brand v. Fla. Power Corp., 633 So. 2d 

504, 509 (Fla. 1st DCA 1994); see also Valenzuela v. GlobeGround 

N. Am., LLC, 18 So. 3d 17 (Fla. 3d DCA 2009); Fla. State Univ. 

v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996); Fla. Dep't of 

Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991).  

43.  Petitioner has the burden of proving by a 

preponderance of the evidence that Respondent committed an 

unlawful employment practice.  See St. Louis v. Fla. Int'l 

Univ., 60 So. 3d 455 (Fla. 3d DCA 2011); Fla. Dep't of Transp. 

v. J.W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 1981).  
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44.  Employees may prove discrimination by direct, 

statistical, or circumstantial evidence.  Valenzuela v. 

GlobeGround N. Am., LLC, 18 So. 3d at 22.  

45.  Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent without resort to 

inference or presumption.  Denney v. City of Albany, 247 F.3d 

1172, 1182 (11th Cir. 2001); Holifield v. Reno, 115 F.3d 1555, 

1561 (11th Cir. 1997).  It is well established that “‘only the 

most blatant remarks, whose intent could be nothing other than 

to discriminate . . .’ will constitute direct evidence of 

discrimination.”  Damon v. Fleming Supermarkets of Fla., Inc., 

196 F.3d 1354, 1358-59 (11th Cir. 1999)(citations omitted).    

46.  Petitioner did not present any direct evidence of 

employment discrimination based on religion.   

47.  Similarly, Petitioner presented no statistical 

evidence of employment discrimination by Respondent against 

Petitioner.  

48.  In the absence of any direct or statistical evidence 

of discriminatory intent, Petitioner must rely on circumstantial 

evidence.  In McDonnell Douglas Corp. v. Green, 411 U.S. 

792 (1973), and as refined in Texas Dep’t of Cmty. Affairs v. 

Burdine, 450 U.S. 248 (1981), and St. Mary's Honor Ctr. v. 

Hicks, 509 U.S. 502 (1993), the United States Supreme Court 

established the procedure for determining whether employment 
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discrimination has occurred when employees rely upon 

circumstantial evidence of discriminatory intent. 

49.  Under McDonnell Douglas, Petitioner has the initial 

burden of establishing a prima facie case of unlawful 

discrimination.  

50.  To establish a prima facie case of religious 

discrimination, a petitioner must demonstrate by a preponderance 

of the evidence that:  1) she is a member of a protected class; 

2) she was qualified for the position; 3) she was subjected to 

an adverse employment action; and 4) her employer treated 

similarly-situated employees outside of her protected class more 

favorably than she was treated.  Burke-Fowler v. Orange Cnty., 

447 F.3d 1319, 1323 (11th Cir. 2006). 

51.  The first, second, and third prongs of the prima facie 

case have been met by Petitioner.  Mr. Love is Christian, he was 

qualified for the position, and he was terminated by Escambia 

County.   

52.  In its proposed recommended order, Respondent argued 

Petitioner had not met the second prong of the McDonnell Douglas 

framework.  However, Respondent did not provide support for that 

position, and Petitioner was employed in the position when he 

was terminated.  Respondent’s argument is therefore rejected. 
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53.  Petitioner did not, however, prove the fourth prong, 

that other similarly-situated employees were treated more 

favorably than he.   

54.  An adequate comparator for Petitioner must be 

“‘similarly-situated’ in all relevant respects.”  Valenzuela v. 

GlobeGround N. Am., 18 So. 3d at 23 (internal citations 

omitted); Johnson v. Great Expressions Dental Ctrs. of Fla., 

132 So. 3d 1174 (Fla. 3d DCA 2014).  The Johnson court explained 

the exacting nature of the similarly-situated comparator, as 

follows:  

Similarly situated employees must have 

reported to the same supervisor as the 

plaintiff, must have been subject to the 

same standards governing performance 

evaluation and discipline, and must have 

engaged in conduct similar to plaintiff’s, 

without such differentiating conduct that 

would distinguish their conduct or the 

appropriate discipline for it. 

 

Id. at 1176. 

55.  Petitioner has failed to prove by a preponderance of 

the evidence that Respondent treated similarly-situated 

employees outside his protected class more favorably than he.  

The evidence establishes that Petitioner was terminated for work 

performance and disruptive behavior.  Petitioner did not 

identify any other non-Christian employees who were treated more 

favorably than he. 
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56.  Thus, Mr. Love failed to prove by a preponderance of 

evidence a prima facie case of unlawful discrimination by 

Escambia County based on his religion under McDonnell Douglas. 

57.  If Petitioner had been able to prove his prima facie 

case by a preponderance of the evidence, the burden would shift 

to Respondent to articulate a legitimate, nondiscriminatory 

reason for its employment decision.  Tex. Dep’t of Cmty. Aff. v. 

Burdine, 450 U.S. at 255; Dep’t of Corr. v. Chandler, 582 So. 2d 

1183 (Fla. 1st DCA 1991).  An employer has the burden of 

production, not persuasion, to demonstrate to the finder of fact 

that the decision was nondiscriminatory.  Dep’t of Corr. v. 

Chandler, supra.  This burden of production is "exceedingly 

light."  Holifield v. Reno, 115 F.3d at 1564; Turnes v. Amsouth 

Bank, N.A., 36 F.3d 1057, 1061 (11th Cir. 1994).  

58.  If the employer produces evidence that the decision 

was nondiscriminatory, then the complainant must establish that 

the proffered reason was not the true reason but merely a 

pretext for discrimination.  St. Mary's Honor Ctr. v. Hicks, 

509 U.S. at 516-518.  In order to satisfy this final step of the 

process, Petitioner must “show[] directly that a discriminatory 

reason more likely than not motivated the decision, or 

indirectly by showing that the proffered reason for the 

employment decision is not worthy of belief.”  Dep’t of Corr. v. 

Chandler, 582 So. 2d at 1186 (citing Texas Dep't of Cmty. Aff. 
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v. Burdine, 450 U.S. at 252-256).  “[A] reason cannot be a 

pretext for discrimination ‘unless it is shown both that the 

reason was false, and that discrimination was the real reason.’”  

(emphasis added).  Fla. State Univ. v. Sondel, 685 So. 2d at 

927 (citing St. Mary's Honor Ctr. v. Hicks, 509 U.S. at 515); 

see also Jiminez v. Mary Washington Coll., 57 F.3d 369, 378 (4th 

Cir. 1995).  The demonstration of pretext “merges with the 

plaintiff's ultimate burden of showing that the defendant 

intentionally discriminated against the plaintiff.”  Holifield 

v. Reno, 115 F.3d at 1565.  

59.  In a proceeding under the Civil Rights Act, “[w]e are 

not in the business of adjudging whether employment decisions 

are prudent or fair.  Instead, our sole concern is whether 

unlawful discriminatory animus motivates a challenged employment 

decision.”  Damon v. Fleming Supermarkets of Fla., Inc., 

196 F.3d at 1361.  As established by the Eleventh Circuit Court 

of Appeals, “[t]he employer may fire an employee for a good 

reason, a bad reason, a reason based on erroneous facts, or for 

no reason at all, as long as its action is not for a 

discriminatory reason.”  Nix v. WLCY Radio/Rahall Commc’ns, 

738 F.2d 1181, 1187 (11th Cir. 1984).  Moreover, “[t]he 

employer’s stated legitimate reason . . . does not have to be a 

reason that the judge or jurors would act on or approve.”  Dep’t 

of Corr. v. Chandler, 582 So. 2d at 1187. 
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60.  In determining whether Respondent’s actions were 

pretextual, the undersigned “must evaluate whether the plaintiff 

has demonstrated ‘such weaknesses, implausibilities, 

inconsistencies, incoherencies, or contradictions in the 

employer's proffered legitimate reasons for its action that a 

reasonable factfinder could find them unworthy of credence.’”  

Combs v. Plantation Patterns, Meadowcraft, Inc., 106 F.3d 1519, 

1538 (11th Cir. 1997).   

61.  Respondent presented evidence that Petitioner was 

terminated based on several issues including:  his behavior in 

the work place, his inability to work with several supervisors, 

refusal to move projects without reluctance, and work 

performance.  Respondent also offered evidence that inability to 

perform job duties without hesitation affects production, grant 

reimbursement deadlines, and citizen expectations.  The evidence 

Respondent presented credibly articulated a legitimate business 

reason for terminating Petitioner. 

62.  To meet the requirements of the pretext step, 

Petitioner must produce sufficient evidence for a reasonable 

fact finder to conclude that the employer's legitimate, 

nondiscriminatory reason was “a pretext for discrimination.”  

Laincy, 520 F. App’x. 780, 781 (11th Cir. 2013)(citing Vessels 

v. Atlanta Indep. Sch. Sys., 408 F.3d 763, 771 (11th Cir. 

2005)).  “Provided that the proffered reason is one that might 
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motivate a reasonable employer, an employee must meet that 

reason head on and rebut it, and the employee cannot succeed by 

simply quarreling with the wisdom of that reason.”  Id.  Rather, 

the plaintiff must show “such weaknesses, implausibilities, 

inconsistencies, incoherencies or contradictions in the 

employer's proffered legitimate reasons . . . that a reasonable 

factfinder could find them unworthy of credence.”  Id.   

63.  Petitioner introduced no evidence to persuade the 

undersigned that Respondent’s reasons for terminating his 

contract was a mere pretext.   

64.  For the reasons set forth herein, Petitioner did not 

meet his burden to prove a prima facie case of discrimination on 

the basis of religion.  Respondent demonstrated legitimate 

nondiscriminatory reasons for its actions.  Petitioner did not 

prove that Respondent’s legitimate nondiscriminatory reason was 

a pretext. 

Retaliation  

65.  A claim of retaliation involves section 760.10(7), 

which provides that:  “It is an unlawful employment practice for 

an employer, . . . to discriminate against any person because 

that person has opposed any practice which is an unlawful 

employment practice under this section, or because that person 

has made a charge, testified, assisted, or participated in any 
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manner in an investigation, proceeding, or hearing under this 

section.”  

66.  “Section 760.10(7), Florida Statutes, is virtually 

identical to its Federal Title VII counterpart, 42 U.S.C. 

§ 2000e-3(a).  The FCRA [Florida Civil Rights Act] is patterned 

after Title VII; federal case law on Title VII applies to FCRA 

claims.”  Hinton v. Supervision Int'l, Inc., 942 So. 2d 986, 

989 (Fla. 5th DCA 2006)(citing Guess v. City of Miramar, 889 So. 

2d 840, 846 n.2 (Fla. 4th DCA 2005)).  

67.  In construing 42 U.S.C. § 2000e-3(a), the Eleventh 

Circuit has held that:  The statute's participation clause 

“protects proceedings and activities which occur in conjunction 

with or after the filing of a formal charge with the EEOC.”  The 

opposition clause, on the other hand, protects activity that 

occurs before the filing of a formal charge with the EEOC, such 

as submitting an internal complaint of discrimination to an 

employer, or informally complaining of discrimination to a 

supervisor.  (citations omitted).  Muhammed v. Audio Visual 

Servs. Group, 380 Fed. Appx. 864, 872 (11th Cir. 2010).  The 

division of section 760.10(7) into the “opposition clause” and 

the “participation clause” is recognized by Florida state 

courts.  See Blizzard v. Appliance Direct, Inc., 16 So. 3d 922, 

925-926 (Fla. 5th DCA 2009).  
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68.  In explaining the difference between the two clauses, 

the Second District Court of Appeal has held that:  

FCRA's “opposition clause [protects] 

employees who have opposed unlawful 

[employment practices]. . . .”  However, 

opposition claims usually involve 

“activities such as ‘making complaints to 

management, writing critical letters to 

customers, protesting against discrimination 

by industry or by society in general, and 

expressing support of coworkers who have 

filed formal charges. . . .’”  Cases 

involving retaliatory acts committed after 

the employee has filed a charge with the 

relevant administrative agency usually arise 

under the participation clause.  

 

Carter v. Health Mgmt. Assoc., 989 So. 2d 1258, 1263 (Fla. 2d 

DCA 2008). 

69.  Petitioner did not introduce any direct or statistical 

evidence that proves Respondent retaliated against him as a 

result of Petitioner’s opposition to acts of discrimination.  

Absent any direct or statistical evidence, Petitioner must prove 

her allegations of retaliation by circumstantial evidence.  

Circumstantial evidence of retaliation is subject to the burden-

shifting analysis established in McDonnell Douglas. 

70.  To establish a prima facie case of retaliation under 

the opposition clause under McDonnell Douglas, a petitioner must 

demonstrate by a preponderance of the evidence “(1) that [he] 

engaged in statutorily protected expression; (2) that [he] 

suffered an adverse employment action; and (3) there is some 
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causal relationship between the two events.”  (citations 

omitted).  Holifield v. Reno, 115 F.3d at 1566; see also 

Muhammed v. Audio Visual Servs. Group, 380 Fed. Appx. at 872; 

Tipton v. Canadian Imperial Bank, 872 F.2d 1491 (11th Cir. 

1989). 

a.  Statutorily-Protected Activity 

71.  Petitioner did not offer sufficient evidence to prove 

by the preponderance of evidence that Escambia County engaged in 

religious discrimination.  Mr. Love’s claim that his objection 

to awarding the Beulah Helms project to Roads, Inc., as a matter 

of principle, and his subsequent request for information as a 

matter of principle, falls short of being discrimination on the 

basis of religion.  Thus, Petitioner did not prove that he was 

engaged in a statutorily-protected activity.   

b.  Adverse Employment Action 

72.  Petitioner claims that Respondent terminated his 

contract after he requested additional information which he 

believed was an accommodation for his religion.  Petitioner did 

suffer an adverse employment action when he was terminated on 

January 26, 2015.   

c.  Causal Connection 

73.  To prove the third element, Petitioner must 

demonstrate a causal connection between the protected activity 

and the adverse employment decision.  This causal link element 
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is construed broadly, and may be established by a demonstration 

that the employer was aware of the protected conduct and that 

the protected activity and the adverse action were not “wholly 

unrelated.”  Farley v. Nationwide Mut. Ins., 197 F.3d 1322, 

1337 (11th Cir. 1999)(internal citations omitted); Olmstead v. 

Taco Bell Corp., 141 F.3d 1457, 1460 (11th Cir. 1998).  

Moreover, for purposes of demonstrating a prima facie case, 

close temporal proximity may be sufficient to show that the 

protected activity and adverse action were not wholly unrelated.  

Gupta v. Fla. Bd. of Regents, 212 F.3d 571, 590 (11th Cir. 

2000).  

74.  Petitioner has not offered sufficient evidence to 

prove by a preponderance of evidence that there is a causal 

connection between any protected activity and the adverse 

employment.  Therefore, Petitioner has failed to meet the third 

element.   

75.  Petitioner has failed to establish a prima facie case 

of retaliation. 

76.  Assuming Petitioner met his burden to prove a prima 

facie case of retaliation, Respondent met its burden to produce 

evidence of a legitimate nondiscriminatory reason for 

Petitioner’s termination as explained in paragraph 61 above.    
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Conclusion 

77.  Based on the foregoing, Petitioner did not prove his 

Charge of Discrimination.  The undersigned therefore concludes 

that Respondent did not violate the Florida Civil Rights Act of 

1992, and is not liable to Petitioner for discrimination in 

employment based on religion or retaliation.  

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order dismissing Petitioner’s 

discrimination complaint and Petition for Relief consistent with 

the Findings of Fact and Conclusions of Law of this Recommended 

Order. 

DONE AND ENTERED this 24th day of May, 2017, in 

Tallahassee, Leon County, Florida. 

S                                   

YOLONDA Y. GREEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 24th day of May, 2017. 
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COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

(eServed) 

 

Benjamin David Love 

Post Office Box 1132 

Gonzalez, Florida  32560 

(eServed) 

 

Meredith D. Crawford, Esquire 

Escambia County Board of County Commissioners 

Suite 430 

221 Palafox Place 

Pensacola, Florida  32502 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

LATONIA ENZOR, 

 

     Petitioner, 

 

vs. 

 

CENTERSTONE OF FLORIDA, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 17-0690 

 

 

RECOMMENDED ORDER 

 

Upon due notice, this cause came for formal hearing on 

April 14, 2017, in Bradenton, Florida, before James H. 

Peterson III, a duly-assigned Administrative Judge of the 

Division of Administrative Hearings. 

APPEARANCES 

 

 For Petitioner:  Latonia Enzor, pro se 

      2637 Southwest 33rd Place, Unit B  

      Gainesville, Florida  32608  

 

 For Respondent:   James R. Brown, Esquire 

      Claire E. Meharg, Esquire 

      Wicker Smith O'Hara McCoy & Ford, P.A. 

      100 North Tampa Street, Suite 1800 

      Tampa, Florida  33602 

 

STATEMENT OF THE ISSUE 

      

Whether Centerstone of Florida, Inc. (Respondent or 

Centerstone), discriminated against Latonia Enzor (Petitioner)  
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on the basis of her race in violation of the Florida Civil 

Rights Act of 1992 when Respondent terminated Petitioner’s 

employment, as alleged in Petitioner’s Charge of Discrimination. 

PRELIMINARY STATEMENT 

 

On February 25, 2016, Petitioner filed an Employment Charge 

of Discrimination (Complaint) with the Florida Commission on 

Human Relations (the Commission) alleging that Respondent 

violated the Florida Civil Rights Act by terminating her 

employment based on her race.  The Commission investigated the 

Complaint, which was assigned FCHR No. 2016-00712. 

On January 5, 2017, following completion of its 

investigation, the Commission issued a Determination finding 

that “no reasonable cause exists to believe an unlawful practice 

occurred.”  The same day, the Commission sent Petitioner a 

“Notice of Determination:  No Reasonable Cause,” which advised 

Petitioner of her right to file a Petition for Relief for an 

administrative proceeding on her Complaint within 35 days of the 

Notice, or a civil action within one year from the Notice.  

Petitioner elected to pursue administrative remedies and timely 

filed a Petition for Relief with the Commission on or about 

February 1, 2017.  The Commission referred the matter to the 

Division of Administrative Hearings, and the case was assigned 

to the undersigned to conduct an administrative hearing pursuant 

to chapter 120, Florida Statutes. 
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At the final hearing held April 14, 2017, Petitioner 

testified on her own behalf, but did not offer any exhibits into 

evidence.  Respondent presented the testimony of Centerstone’s 

director of Human Resources, Colleen O’Connor, as well as 

Centerstone’s former manager of Inpatient Addiction Center, 

Jessica Crosby, who served as Petitioner’s direct supervisor 

during the relevant time frame.  Respondent offered 13 exhibits 

that were received into evidence as Exhibits R-1 through R-4,  

R-7 through R-11, R-13, R-14, R-16 and R-17. 

The proceedings were recorded and a transcript was ordered.  

The one-volume Transcript was filed on May 1, 2017.  Respondent 

timely filed its Proposed Recommended Order, which was 

considered in the preparation of this Recommended Order. 

FINDINGS OF FACT 

 

1.  Respondent, Centerstone of Florida, Inc., is a not-for-

profit corporation offering behavioral health and addictions 

treatment services.  Petitioner, Latonia Enzor, is a black 

female who was employed by Centerstone from November 3, 2014, to 

January 11, 2016, as a behavioral health technician in 

Centerstone’s addiction treatment center in Bradenton, Florida. 

2.  As a behavioral health technician, Respondent served as 

a paraprofessional member of the therapeutic team for clients 

admitted to Centerstone’s inpatient addiction treatment center.  

Petitioner’s duties included providing client support and 
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advocacy in the form of data gathering and reporting, activities 

therapy, crisis intervention, and maintaining a safe, orderly, 

and secure physical environment for the residential clients 

throughout their recovery process. 

3.  During the period from September 5, 2015, through 

January 4, 2016, Respondent received at least seven written 

grievances containing complaints against Petitioner.  The 

grievances were submitted to Respondent’s staff by various 

residential clients who were admitted to Respondent’s inpatient 

addictions recovery facility where Petitioner worked.  

Specifically, Respondent offered into evidence seven grievance 

forms dated:  September 5, 2015; September 5, 2015; December 8, 

2015; December 9, 2015; December 30, 2015; January 4, 2016; and 

January 4, 2016. 

4.  The first two written grievances against Petitioner in 

September 2015 contained general allegations that Petitioner was 

rude and demeaning towards the residential clients.  In the fall 

of 2015, upon receipt of the first two grievances, Petitioner’s 

direct supervisor, Jessica Crosby, met with Petitioner, informed 

her of the allegations, and discussed Respondent’s concerns 

regarding Petitioner’s behavior towards the clients.  Despite 

those discussions, over the next few months, Respondent received 

at least five more written complaints from various residential 

clients regarding Petitioner’s behavior.  Of note, the last 
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grievance form, received January 4, 2016, was signed by 16 out 

of the 20 clients residing in the addiction recovery facility at 

the time. 

5.  The grievances filed against Petitioner generally 

alleged the following: 

a.  Petitioner told a client that the client “wasn’t going 

to make it” through recovery; 

b.  Petitioner threatened to cancel Christmas visitation 

for clients’ friends and family members, without having the 

authority to do so; 

c.  Petitioner told female clients that they had to stop 

exercising in the common area because she felt the male clients 

were looking at the female clients inappropriately; 

d.  Petitioner was heard referring to a male client as a 

“womanizer” and other clients as “mother fuckers”; 

e.  Petitioner denied clients access to coffee as a form of 

punishment, without having the authority to do so; 

f.  Petitioner unnecessarily violated a client’s right to 

privacy when she entered a male client’s bathroom door without 

permission and without a valid reason for doing so; 

g.  Clients reported that Petitioner acted aggressively 

towards them, used “prison talk,” “writes the law as she goes,” 

abused her power over clients, made her own forms of punishment,  
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disrespected clients, and had an overall negative and 

discouraging attitude around the clients. 

6.  On January 5, 2016, Respondent placed Petitioner on 

administrative leave in order to investigate the allegations 

contained in the grievances.  Jessica Crosby conducted the 

investigation.  In addition, on January 6, 2016, Ms. Crosby and 

Centerstone Director of Human Resources, Colleen O’Conner, 

contacted Petitioner by telephone and asked her to provide a 

verbal statement in response to the allegations.  Crosby and 

O’Connor contemporaneously documented Petitioner’s responses 

during the telephone conference, which was admitted into 

evidence as Respondent’s Exhibit 8. 

7.  Ms. Crosby testified that following her investigation 

into the grievances and their telephone conversation with 

Petitioner, she determined that the allegations regarding 

Petitioner’s actions to be largely substantiated.  Ms. O’Connor 

agreed with Ms. Crosby’s assessment and recommended that 

Respondent’s employment be terminated.  The investigation was 

also reviewed by several members of Centerstone’s corporate 

management team, who approved of the decision to immediately 

terminate Petitioner. 

8.  On January 11, 2016, Respondent informed Petitioner 

that her employment was terminated based on unsatisfactory job 

performance, violation of client rights, and misuse of authority 
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over clients in a secure, residential addictions treatment 

setting.  Petitioner was thereafter replaced by an individual 

whose self-declared ethnicity is “two or more races.” 

9.  Petitioner’s discrimination Complaint filed with the 

Commission on February 25, 2016, alleges that she was 

discriminated based on race because she was terminated without 

reason despite receiving positive performance evaluations in the 

past. 

10.  Petitioner did not present any direct or 

circumstantial evidence establishing that Respondent 

discriminated against Petitioner because of her race by 

terminating her employment.  Petitioner suggested at the final 

hearing that the residential clients admitted to the Centerstone 

addiction treatment facility acted with discriminatory intent 

when they filed the grievances against her because most of the 

clients were white, but no evidence was offered to support this 

conclusory allegation based on hearsay.  Further, Petitioner 

acknowledged that she never relayed this concern directly to 

Centerstone management or human resources or otherwise 

complained to management that she felt she was being 

discriminated against based on her race in any way during her 

employment at Centerstone. 

11.  Ms. Crosby and Ms. O’Connor testified that the 

decision to terminate Petitioner’s employment was based entirely 
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on issues regarding Petitioner’s treatment of clients and their 

concern for the safety and well-being of the clients during 

their recovery process, and that Petitioner’s race was not a 

consideration in the decision whatsoever.  Respondent denied 

harboring any discriminatory animus towards Petitioner, and the 

evidence did not otherwise demonstrate any indication of 

discriminatory intent on the part of Respondent. 

12.  Further, Petitioner failed to present any evidence 

establishing that a similarly-situated employee who was not in 

her protected class committed similar acts but was, or would 

have been, treated differently.  On the other hand, Respondent’s 

witnesses testified that if any other employee in Petitioner’s 

position engaged in similar conduct, such employee would be 

subject to immediate termination regardless of his or her race, 

especially considering the importance Respondent places on 

client respect and sensitivity in the substance abuse recovery 

setting. 

13.  Finally, Petitioner failed to present any evidence 

establishing that Respondent’s reason for terminating her 

employment was a mere pretext for racial discrimination. 

CONCLUSIONS OF LAW 

14.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding pursuant to sections 120.569 and 120.57(1), Florida 
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Statutes, and Florida Administrative Code Rule 60Y-4.016(1).
1/
 

15.  The State of Florida, under the legislative scheme 

contained in sections 760.01 through 760.11 and 509.092, Florida 

Statutes, known as the Florida Civil Rights Act of 1992 (the 

FCRA), incorporates and adopts the legal principles and 

precedents established in the federal anti-discrimination laws 

specifically set forth under Title VII of the Civil Rights Act 

of 1964, as amended.  42 U.S.C. § 2000e, et seq. 

16.  The Florida law prohibiting unlawful employment 

practices is found in section 760.10.  Section 760.10(7) 

prohibits discrimination “against any individual with respect to 

compensation, terms, conditions, or privileges of employment, 

because of such individual’s race, color, religion, sex, 

national origin, age, handicap, or marital status.”  

§ 760.10(1)(a), Fla. Stat. 

17.  Florida courts have held that because the FCRA is 

patterned after Title VII of the Civil Rights Act of 1964, as 

amended, federal case law dealing with Title VII is applicable.  

See, e.g., Fla. Dep’t of Cmty. Aff. v. Bryant, 586 So. 2d 1205, 

1209 (Fla. 1st
 
DCA 1991). 

18.  As developed in federal cases, a prima facie case of 

discrimination under Title VII may be established by statistical 

proof of a pattern of discrimination, or on the basis of direct 

evidence, which, if believed, would prove the existence of 
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discrimination without inference or presumption.  Holifield v. 

Reno, 115 F.3d 1555, 1561 (11th
 
Cir. 1997).  Usually, however, 

direct evidence is lacking and one seeking to prove 

discrimination must rely on circumstantial evidence of 

discriminatory intent, using the shifting burden of proof 

pattern established in McDonnell Douglas Corp. v. Green, 

411 U.S. 792 (1973).  See Holifield, 115 F.3d at 1561-62. 

19.  Under the shifting burden pattern developed in 

McDonnell Douglas: 

First, [Petitioner] has the burden of 

proving a prima facie case of discrimination 

by a preponderance of the evidence.  Second, 

if [Petitioner] sufficiently establishes a 

prima facie case, the burden shifts to 

[Respondent] to “articulate some legitimate, 

nondiscriminatory reason” for its action.  

Third, if [Respondent] satisfies this 

burden, [Petitioner] has the opportunity to 

prove by a preponderance of the evidence 

that the legitimate reasons asserted by 

[Respondent] are in fact mere pretext. 

 

U.S. Dep’t of Hous. & Urban Dev. v. Blackwell, 908 F.2d 864, 

870 (11th
 
Cir. 1990)(citing McDonnell Douglas Corp. v. Green, 

411 U.S. 792, 802-804); Valenzuela v. GlobeGround N. Am., LLC, 

18 So. 3d 17, 22 (Fla. 3d DCA 2009). 

20.  In order to establish a prima facie case of racial 

discrimination under the FCRA, Petitioner is required to prove 

by a preponderance of the evidence that (1) she belongs to a 

protected group; (2) she was qualified for the position held; 
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(3) she suffered an adverse employment action; and (4) a 

similarly-situated employee outside Petitioner’s protected 

class was treated more favorably.  See Holifield v. Reno, 

115 F.3d 1555, 1562 (11th
 
Cir. 1997). 

21.  To demonstrate that a similarly-situated employee 

outside her protected class was treated more favorably, 

Petitioner must show that a comparative employee outside of 

Petitioner’s protected class “was involved in or accused of the 

same or similar conduct” and disciplined or treated in a more 

favorable way.  Burke-Fowler v. Orange Cnty., Fla., 447 F.3d 

1319, 1323 (11th
 
Cir. 2006) (“We require the quantity and 

quality of the comparator’s misconduct be nearly identical to 

prevent courts from second-guessing employers’ reasonable 

decisions and confusing apples with oranges.”). 

22.  Accordingly, in order to prevail in her claim against 

Respondent, Petitioner must first establish a prima facie case 

of discrimination by a preponderance of the evidence.  A 

preponderance of the evidence is the “greater weight of the 

evidence” or “evidence that more likely than not tends to prove 

a certain proposition.”  Gross v. Lyons, 763 So. 2d 276, 280 

n.1 (Fla. 2000).  While direct evidence of discrimination is 

not necessary, a petitioner’s speculation as to the motives of 

Respondent, standing alone, is insufficient to establish a prima 

facie case of discrimination.  See, e.g., Lizardo v. Denny’s, 
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Inc., 270 F.3d 94, 104 (2d Cir. 2001) (“Plaintiffs have done 

little more than cite to their mistreatment and ask the court 

to conclude that it must have been related to their race.  This 

is not sufficient.”). 

23.  Despite Petitioner’s insistence at the final hearing 

that she believed her race was the basis for her termination, 

that belief, without supporting evidence, amounts to “conclusory 

allegations” or “unwarranted factual deductions masquerading as 

facts” that are not sufficient to meet Petitioner’s burden of 

proof.  See Davila v. Delta Air Lines, Inc., 326 F.3d 1183, 1185 

(11th
 
Cir. 2003). 

24.  Further, Petitioner failed to present evidence 

establishing that other non-protected class employees engaged in 

or were accused of similar misconduct but were not terminated.  

Indeed, Petitioner did not identify any other employees 

whatsoever who engaged in or were accused of conduct comparable 

to that for which Petitioner was discharged.  Having failed to 

meet her burden of proving she was similarly-situated to a more 

favorably treated employee, Petitioner did not establish a prima 

facie case of racial discrimination.  When a petitioner fails to 

present a prima facie case the inquiry ends and the case should 

be dismissed.  Ratliff v. State, 666 So. 2d 1008, 1013 n.6 

(Fla. 1st DCA 1996). 
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25.  Even if Petitioner was able to establish a prima facie 

case of racial discrimination, which she did not, Respondent 

proffered several legitimate, non-discriminatory reasons for 

terminating Petitioner.  As set forth in more detail above in 

the Findings of Fact, Respondent presented evidence that over 

the span of a few months, it received at least seven written 

grievances from residential patients in the addictions facility 

regarding Petitioner’s conduct and treatment towards the 

patients.  After Respondent conducted a thorough investigation 

into the grievances and allowed Petitioner to present her side 

of the story, Respondent found the allegations against 

Petitioner to be largely substantiated.  Accordingly, Respondent 

terminated Petitioner’s employment due to her unsatisfactory job 

performance, her violation of client rights, and her misuse of 

authority over clients in a secure residential addictions 

treatment setting.  

26.  Finally, Petitioner offered no proof that Respondent’s 

proffered reasons for discharging her were a pretext for 

unlawful discrimination.  In order to prove that an employer’s 

asserted reason is merely a pretext: 

A plaintiff is not allowed to recast an 

employer’s proffered nondiscriminatory 

reasons or substitute [her] business 

judgment for that of the employer.  Provided 

that the proffered reason is one that might 

motivate a reasonable employer, an employee  
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must meet that reason head on and rebut it, 

and the employee cannot succeed by simply 

quarrelling with the wisdom of that reason. 

 

Chapman v. AI Transport, 229 F.3d 1012, 1030 (11th Cir. 2000). 

27.  Here, Respondent’s proffered reason clearly meets the 

test of being one which might motivate a reasonable employer to 

terminate an employee.  While Petitioner clearly believes her 

termination was unfair and disputes some of the allegations 

contained in the various grievances submitted  by the 

residential clients at Respondent’s treatment facility, 

Petitioner failed to provide any evidence whatsoever that 

permits an inference of discrimination on the part of Respondent 

and that would support an argument that Respondent’s proffered 

nondiscriminatory reasons were pretextual. 

28.  For the foregoing reasons, it is concluded that 

Petitioner failed to carry her burden of persuasion necessary to 

establish a prima facie case of racial discrimination.  Even if 

she had, Respondent proved legitimate, nondiscriminatory reasons 

for terminating Petitioner’s employment, which Petitioner failed 

to show were a mere pretext for unlawful racial discrimination.  

Therefore, it is concluded, based upon the evidence, that 

Respondent did not violate the Florida Civil Rights Act of 1992, 

and is not liable to Petitioner for employment discrimination. 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing Petitioner's Complaint of 

Discrimination and Petition for Relief consistent with the terms 

of this Recommended Order.  

DONE AND ENTERED this 24th day of May, 2017, in 

Tallahassee, Leon County, Florida. 

S 
JAMES H. PETERSON, III 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 24th day of May, 2017. 

 

 

ENDNOTE 

 
1/
  Unless otherwise indicated, all references to the Florida 

Statutes, Florida Administrative Code, and federal laws are to 

the current versions which have not substantively changed since 

the time of the alleged discrimination. 
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COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

Latonia Enzor 

2637 Southwest 33rd Place, Unit B  

Gainesville, Florida  32608  

(eServed) 

 

James R. Brown, Esquire 

Claire E. Meharg, Esquire 

Wicker Smith O'Hara McCoy & Ford P.A. 

100 North Tampa Street, Suite 1800 

Tampa, Florida 33602 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

BRIDGET L. MONTGOMERY, 

 

     Petitioner, 

 

vs. 

 

TALLAHASSEE MEMORIAL HEALTHCARE, 

INC., 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 17-0129 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a formal hearing was held on March 10, 

2017, in Tallahassee, Florida, before W. David Watkins, the 

duly-designated Administrative Law Judge of the Division of 

Administrative Hearings.  

APPEARANCES 

For Petitioner:  Bridget L. Montgomery, pro se 

                 524 East Paul Russell Road  

                      Tallahassee, Florida  32301 

 

For Respondent:  Brian A. Newman, Esquire 

                      Gerald D. Bryant, Esquire 

                      Pennington, P.A. 

                      215 South Monroe Street, 2nd Floor 

                      Tallahassee, Florida  32301          

 

STATEMENT OF THE ISSUE 

Did Respondent, Tallahassee Memorial Healthcare, Inc. (TMH 

or Respondent), discriminate against Petitioner on account of 
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her race, color, age, sex, or marital status in violation of 

chapter 760, Florida Statutes? 

PRELIMINARY STATEMENT 

Petitioner, Bridget L. Montgomery (Petitioner or 

Ms. Montgomery), filed a Complaint of Discrimination with the 

Florida Commission on Human Relations (FCHR) on June 24, 2016.  

In her Complaint, Petitioner alleged that Respondent 

discriminated against her on the basis of her race (African-

American), color, age, sex, and marital status when it terminated 

her employment on May 4, 2016.  The allegations were 

investigated, and on December 7, 2016, FCHR issued its 

Determination: No Cause. 

 On January 9, 2017, Petitioner filed a Petition for Relief 

requesting an administrative hearing regarding the FCHR’s “No 

Cause” determination pursuant to section 760.11(7).  

 The matter was referred to the Division of Administrative 

Hearings on January 11, 2017, and on January 24, 2017, 

Administrative Law Judge Yolanda Y. Green issued a Notice of 

Hearing, setting the matter for final hearing on March 10, 2017.  

On March 6, 2017, the case was transferred to the undersigned for 

all further proceedings. 

 The final hearing was convened as noticed on March 10, 2017.  

At hearing, Petitioner testified on her own behalf and did not 

offer any exhibits in evidence.   
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 Respondent presented the testimony of Sheree Porter, TMH 

Rehabilitation Center Manager - Neuro Outpatient Clinic; and 

Norman Pasley, TMH Rehabilitation Center Administrator. 

Respondent also presented the testimony of Shakayla Birch, 

Investigator Specialist II with FCHR (by deposition transcript).  

Respondent's Exhibits 1 through 15 were admitted into evidence 

without objection. 

A one-volume Transcript of the final hearing was filed on 

April 3, 2017.  At the conclusion of the hearing, the parties 

agreed to file proposed orders within 10 days of the transcript 

filing.  Respondent timely filed its Proposed Recommended Order 

on April 13, 2017.  Petitioner did not file a proposed 

recommended order. 

 All statutory citations are to Florida Statutes (2016), 

unless otherwise indicated. 

FINDINGS OF FACT 

Based upon the demeanor and credibility of the witnesses and 

other evidence presented at the final hearing, and on the entire 

record of this proceeding, the following Findings of Fact are 

made: 

1.  Petitioner was employed by Respondent as a Rehab 

Technician in the TMH Rehabilitation Center beginning in 2004.   

2.  Petitioner was supervised by Sheree Porter, the Manager 

of the Neurological Outpatient Clinic of the TMH Rehabilitation 
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Center, during the entire course of her employment as a Rehab 

Technician.  

3.  In January or February of 2016, Petitioner met a patient 

who was receiving outpatient treatment at the Rehabilitation 

Center to recover from a stroke.  The patient’s treatment 

consisted of speech therapy, occupational therapy, physical 

therapy, social work, and counseling.  As a recovering stroke 

survivor, the patient is a member of a vulnerable population. 

4.  Petitioner did not know the patient prior to meeting him 

at the Rehabilitation Center in early 2016.  

5.  Petitioner exchanged phone numbers with the patient 

after they met.  Petitioner called and text messaged the patient 

multiple times over the next month or two.  

6.  On April 19, 2016, Petitioner drove to the patient’s 

apartment and picked him up at approximately 6:30 p.m.  

Petitioner then brought the patient to her house.  They arrived 

at Petitioner’s house at approximately 7:00 p.m.  

7.  Petitioner had a glass of wine before she picked up the 

patient.  She continued to drink wine when she returned home with 

the patient.  The patient did not drink alcohol.  

8.  Petitioner and the patient talked and played pool at 

Petitioner’s house for approximately three hours.  At some point, 

the patient became upset and told Petitioner he was ready to go 
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home.  At approximately 10:00 p.m., Petitioner drove the patient 

back to his apartment.   

9.  After driving the patient back to his apartment, 

Petitioner sent a text message to the patient in which she 

apologized for upsetting the patient.  

10.  The patient reported this interaction to Sheree Porter 

and Norman Pasley, the Administrator of the Rehabilitation 

Center.  The patient also reported that while he was at 

Petitioner’s house, Petitioner tried to persuade him to drink 

alcohol and made sexual advances toward him.  The patient 

reported he felt unsafe and uncomfortable because of Petitioner’s 

actions.  

11.  Petitioner denied trying to persuade the patient to 

drink alcohol and denied making sexual advances toward him.  

12.  Sheree Porter and Norman Pasley interviewed Petitioner 

regarding the patient’s report.  Both found the patient’s version 

of events to be more credible than Petitioner’s.  

13.  On May 4, 2016, Respondent discharged Petitioner from 

employment because of Petitioner’s conduct with the patient.  The 

decision to discharge Petitioner was made jointly by Sheree 

Porter, Norman Pasley, and Elissa Saavedra, the TMH Human 

Resources Director of Colleague Relations.  Petitioner would have 

been discharged even if her account of her conduct with the 

patient were true.  
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14.  Petitioner filed a charge of discrimination with FCHR 

on June 24, 2016, contesting her termination from TMH as based 

upon her race, color, sex, age, and marital status.  

15.  Petitioner’s charge of discrimination was investigated 

by Shakayla Birch, Investigator Specialist II with FCHR.  

Ms. Birch conducted a telephone interview of Petitioner on 

October 14, 2016, as part of her routine investigation of a 

charge of discrimination.  During this telephone interview, 

Petitioner denied that her termination from TMH was motivated by 

her race, color, age, sex, or marital status.  Rather, per 

Ms. Birch’s notes, Petitioner claimed her termination was a 

“personal issue” with Sheree Porter who she claimed “wanted to 

get rid of her since they always disagreed.”  

16.  On December 7, 2016, FCHR entered a determination that 

no reasonable cause exists to believe that Petitioner was 

subjected to an unlawful employment practice.  Petitioner timely 

requested a hearing to challenge this determination pursuant to 

section 760.11(7), thus giving rise to this proceeding. 

17.  Petitioner contends that other TMH employees (Tracy 

Dobson, Kendra Alex, and Carolyn Bryant) had relationships of 

some kind with TMH patients and yet were not terminated. 

Petitioner does not, however, have direct knowledge that any of 

these employees were involved in a relationship with a patient 

before the patient was discharged or that their supervisors knew 
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about an inappropriate relationship.  Petitioner also contends 

that Sheree Porter had a relationship with a patient, but the 

patient was Mrs. Porter’s husband at the time of his admission. 

CONCLUSIONS OF LAW 

18.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

cause pursuant to sections 120.569 and 120.57(1), Florida 

Statutes. 

19.  The Florida Civil Rights Act of 1992 (“FCRA”) prohibits 

discrimination in the workplace.  Among other things, FCRA makes 

it unlawful for an employer:  

To limit, segregate, or classify employees or 

applicants for employment in any way which 

would deprive or tend to deprive any 

individual of employment opportunities, or 

adversely affect any individual’s status as 

an employee, because of such individual’s 

race, color, religion, sex, pregnancy, 

national origin, age, handicap, or marital 

status. 

 

§ 760.10(1)(b), Fla. Stat. 

20.  Florida’s chapter 760 is patterned after Title VII of 

the Civil Rights Act of 1964, as amended.  Consequently, Florida 

courts look to federal case law when interpreting chapter 760.  

Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17 (Fla. 3d 

DCA 2009).  

 21.  Petitioner claims she was discriminated against by TMH 

because of her race (African-American), color, sex (female), age 
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and marital status (single) in violation of FCRA.  Specifically, 

Petitioner alleges that each of the above was a motivating factor 

in Respondent’s decision to terminate her employment. 

 22.  Section 760.11(7) permits a party who receives a no 

cause determination to request a formal administrative hearing 

before the Division of Administrative Hearings.  “If the 

administrative law judge finds that a violation of the Florida 

Civil Rights Act of 1992 has occurred, he or she shall issue an 

appropriate recommended order to the commission prohibiting the 

practice and recommending affirmative relief from the effects of 

the practice, including back pay.”  Id.  

23.  Petitioner claims disparate treatment (as opposed to 

disparate impact) under the FCRA; in other words, she claims she 

was treated differently because of her race, color, sex, age, 

and marital status.  Petitioner has the burden of proving by a 

preponderance of the evidence that Respondent discriminated 

against her.  See Fla. Dep’t of Transp. v. J.W.C. Co., 396 So. 

2d 778 (Fla. 1st DCA 1981).  A party may prove unlawful race 

discrimination by direct or circumstantial evidence.  Smith v. 

Fla. Dep’t of Corr., Case No. 2:07-cv-631 (M.D. Fla. May 27, 

2009); 2009 U.S. Dist. LEXIS 44885 (M.D. Fla. 2009).  When a 

petitioner alleges disparate treatment under chapter 760, or the 

Civil Rights Act, the petitioner must prove that her protected 

status “actually motivated the employer’s decision.  That is, 
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the [petitioner’s race] ‘must have actually played a role [in 

the employer’s decision-making] process and had a determinative 

influence on the outcome.’”  Reeves v. Sanderson Plumbing 

Prods., Inc., 530 U.S. 133, 141 (2000) (alteration in original).  

The same analysis applies to all of Petitioner’s claimed bases 

of discriminatory.  See Valenzuela v. GlobeGround North America, 

LLC, 18 So. 3d 17, 21-22 (Fla. 3d DCA 2009). 

 24.  Direct evidence is evidence that, “if believed, proves 

[the] existence of [a] fact in issue without inference or 

presumption.”  Burrell v. Bd. of Trs. of Ga. Mil. Coll., 

125 F.3d 1390, 1393 (11th Cir. 1997).  Direct evidence consists 

of “only the most blatant remarks, whose intent could be nothing  

other than to discriminate” on the basis of an impermissible 

factor.  Carter v. City of Miami, 870 F.2d 578, 582 (11th Cir. 

1989). 

 25.  The record in this case did not establish unlawful 

race discrimination by direct evidence. 

 26.  To prove unlawful discrimination by circumstantial 

evidence, a party must establish a prima facie case of 

discrimination by a preponderance of the evidence.  If 

successful, this creates a presumption of discrimination.  Then 

the burden shifts to the employer to offer a legitimate, non-

discriminatory reason for the adverse employment action.  If the 

employer meets that burden, the presumption disappears and the 
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employee must prove that the legitimate reasons were a pretext.  

Valenzuela v. GlobeGround N. Am., LLC, supra.  Facts that are 

sufficient to establish a prima facie case must be adequate to 

permit an inference of discrimination.  Id.  

 27.  Accordingly, Petitioner must prove discrimination by 

indirect or circumstantial evidence under the McDonnell Douglas 

framework.  Petitioner must first establish a prima facie case 

by showing:  (1) she is a member of a protected class; (2) she 

was qualified for the position held; (3) she was subjected to an 

adverse employment action; and (4) other similarly situated 

employees, who are not members of the protected group, were 

treated more favorably than Petitioner.  See McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, 802 (1973).  “When comparing 

similarly situated individuals to raise an inference of 

discriminatory motivation, these individuals must be similarly 

situated in all relevant respects.”  Jackson v. BellSouth 

Telecomm., 372 F.3d 1250, 1273 (l1th Cir. 2004). 

 28.  Thus, in order to establish a prima facie case of 

disparate treatment based on race, Petitioner must show that TMH 

treated similarly situated employees of a non-protected class 

differently or less severely.  Valdes v. Miami-Dade Coll., 

463 Fed. Appx. 843, 845 (11th Cir. 2012); Camara v. Brinker 

Int’l, 161 Fed. Appx. 893 (11th Cir. 2006).   
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29.  Petitioner did not establish the fourth element of a 

prima facie case, the existence of a similarly situated 

comparator who was treated more favorably.  A comparator must be 

similarly situated in all relevant respects, including position, 

job duties, disciplinary history, and misconduct.  Valenzuela, 

18 So. 3d at 23.  When the claimant’s conduct is at issue, “the 

quantity and quality of the comparator’s misconduct must be 

nearly identical to prevent courts from second-guessing 

employers’ reasonable decisions and confusing apples with 

oranges.”  Id.  Holifield v. Reno, 115 F.3d 1555, 1562 

(11th Cir. 1997). 

30.  Petitioner’s conduct is at issue.  The evidence 

established that Petitioner repeatedly called and texted a 

current TMH patient who she met at TMH facilities.  The patient 

was receiving treatment to recover from a stroke.  Petitioner 

brought the patient back to her house for several hours one 

night while she drank alcohol.  Petitioner failed to prove that 

a similarly situated TMH employee engaged in nearly identical 

conduct without being discharged.  While Petitioner testified 

that she believes four employees--Sheree Porter, Tracy Dobson, 

Kendra Alex, and Carolyn Bryant--had relationships of some kind 

with TMH patients, none of these employees is an appropriate 

comparator. 
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31.  Mrs. Porter is not an appropriate comparator because 

the patient in question is (and was at the time his admission) 

her husband.  

32.  Ms. Dobson, Ms. Alex, and Ms. Bryant are not 

appropriate comparators because their alleged relationships were 

with former TMH patients.  Petitioner’s conduct involved a 

current TMH patient.  What is more, Petitioner did not prove 

that Ms. Dobson, Ms. Alex, and Ms. Bryant engaged in 

relationships--let alone inappropriate relationships--with any 

former TMH patients.  Petitioner testified that she “believes” 

these employees had relationships of some kind with former TMH 

patients, but Petitioner admitted she has no direct knowledge of 

the alleged relationships and offered no other evidence to 

substantiate their existence.  Petitioner’s uncorroborated 

speculation is not proof.  Therefore, even if engaging in a 

personal relationship with a former patient constituted nearly 

identical conduct, Petitioner failed to meet her burden of 

proving that Ms. Dobson, Ms. Alex, or Ms. Bryant engaged in such 

conduct. 

33.  The inquiry can end here.  Without an appropriate 

comparator, Petitioner cannot establish a prima facie case of 

discrimination on any of her claims.  McDonnell Douglas, 

411 U.S. 792.  But Petitioner’s claims also fail for another 
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reason:  she did not rebut Respondent’s legitimate, non-

discriminatory reason for her discharge.  

34.  Respondent presented evidence that it discharged 

Petitioner because she engaged in inappropriate behavior with a 

current TMH patient.  The burden is on Petitioner to prove 

Respondent’s stated reason was mere pretext for unlawful 

discrimination.  Combs v. Plantation Patterns, 106 F.3d 1519, 

1538 (11th Cir. 1997). 

35.  To prove pretext, a claimant must show “such 

weaknesses, implausibilities, inconsistencies, incoherencies, or 

contradictions in the employer's proffered legitimate reasons 

for its action that a reasonable factfinder could find them 

unworthy of credence.”  Id.  Moreover, when a claimant alleges 

she was fired for misconduct, whether the claimant actually 

engaged in the misconduct is irrelevant.  See Bruce v. Sam’s 

East, Inc., 2012 WL 6733034, *3 (N.D. Fla. 2012).  “What matters 

is not what [the claimant] actually did or said or what she 

believed, but only what the [employer’s] decisionmakers 

reasonably concluded she did or said.  As the Eleventh Circuit 

has recognized time and again, ‘The employer may fire an 

employee for a good reason, a bad reason, a reason based on 

erroneous facts, or for no reason at all, as long as its action 

is not for a discriminatory or retaliatory reason.’”  Id. 
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36.  Petitioner disputes the patient’s account of her 

behavior on the night she brought the patient to her house.  But 

the issue is not what Petitioner did or said that night.  The 

issue is what Respondent’s decision-makers--Sheree Porter, 

Norman Pasley, and Elissa Saavedra--reasonably concluded 

Petitioner did or said.  Id.  Respondent presented evidence that 

the decision-makers concluded Petitioner offered the patient 

alcohol and made sexual advances toward him.  Petitioner offered 

no evidence to suggest this conclusion was unreasonable or was 

motivated by the Petitioner’s race, color, age, sex, or marital 

status.  Moreover, Respondent presented evidence that it would 

have discharged Petitioner even if Petitioner’s account of the 

night was accurate.  Petitioner offered no evidence to shed 

doubt on this testimony.  Thus, Petitioner failed to rebut 

Respondent’s legitimate, non-discriminatory reason for her 

discharge. 

 37.  “The ultimate burden of persuading the trier of fact 

that the [employer] intentionally discriminated against the 

[employee] remains at all times with the [employee].”  Texas 

Dep’t of Cmty. Aff. v. Burdine, 450 U.S. at 253.  In this case, 

Petitioner failed to meet her burden. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 



 

15 

Relations dismiss the Petition for Relief from an Unlawful 

Employment Practice filed against Respondent. 

DONE AND ENTERED this 26th day of May, 2017, in 

Tallahassee, Leon County, Florida. 

S                                   

W. DAVID WATKINS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 26th day of May, 2017. 
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Florida Commission on Human Relations 

Room 110 
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Tallahassee, Florida  32399 

(eServed) 

 

Bridget L. Montgomery 

524 East Paul Russell Road 

Tallahassee, Florida  32301 

 

Elissa R. Saavedra, Esquire 

1300 Miccosukee Road 

Tallahassee, Florida  32308 

(eServed) 
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Gerald D. Bryant, Esquire 

Brian A. Newman, Esquire 

Pennington, P.A. 

2nd Floor 

215 South Monroe Street 

Tallahassee, Florida  32301 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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