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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

XIANSHU ZHANG, 

 

     Petitioner, 

 

vs. 

 

DEPARTMENT OF HEALTH, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-2820 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing was conducted in this 

case on February 16, 2017, via video teleconference at sites in 

Orlando and Tallahassee, Florida, before Garnett W. Chisenhall, 

a duly-designated Administrative Law Judge (“ALJ”) of the 

Division of Administrative Hearings (“DOAH”).   

APPEARANCES 

For Petitioner:  Jamison Jessup, Qualified Representative 

                 2955 Enterprise Road, Suite B 

                 DeBary, Florida  32713 

 

For Respondent:  Michael Jovane Williams, Esquire 

                 Florida Department of Health 

                 Office of the General Counsel 

                 4052 Bald Cypress Way, Bin C-65 

                 Tallahassee, Florida  32399 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent (“the Department of Health” 

or “the Department”) committed an unlawful employment practice 

by not providing Petitioner (“Xianshu Zhang”) with a licensure 
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application in Mandarin Chinese or by continuing with its 

prosecution of her.   

PRELIMINARY STATEMENT 

Ms. Zhang filed a complaint of discrimination with the 

Florida Commission on Human Relations (“the Commission”) 

alleging that the Department of Health violated the Florida 

Civil Rights Act of 1992.   

After conducting an investigation, the Commission issued a 

letter on April 20, 2016, notifying Ms. Zhang that it had 

determined that there was no reasonable cause to conclude that 

an unlawful employment practice had occurred: 

[Ms. Zhang] filed a charge of discrimination 

against [the Department] alleging that she 

was subjected to different terms and 

conditions and disciplined based on her 

race.  The facts and evidence as set forth 

in the Investigative Memorandum do not 

support [Ms. Zhang]’s allegation.  The 

evidence in this matter reveals that 

[Ms. Zhang] was disciplined because she 

failed to disclose a criminal conviction on 

her application for licensure, not because 

of her race.  [Ms. Zhang] failed to provide 

any competent substantial evidence to prove 

that she was disciplined based on her race. 

 

The Commission advised Ms. Zhang that she could file a Petition 

for Relief if she disagreed with the Commission’s determination.  

On May 20, 2016, Ms. Zhang filed a “Petition for Relief 

from Unlawful Employment Discrimination” with the Commission.  

The Commission then referred this matter to DOAH.   
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On May 30, 2016, Ms. Zhang filed a Motion requesting that 

Jamison Jessup be recognized as her qualified representative.  

The undersigned issued an Order on June 6, 2016, denying the 

aforementioned Motion.   

Via an Order issued on June 6, 2016, the undersigned 

scheduled the final hearing to occur on July 29, 2016.   

On June 21, 2016, and after considering several pleadings 

filed after the Order denying Ms. Zhang’s Motion requesting that 

Jamison Jessup be recognized as her qualified representative, 

the undersigned reconsidered the aforementioned ruling and 

issued an Order on June 21, 2016, concluding that authorizing 

Jamison Jessup to appear as Ms. Zhang’s qualified representative 

was justified under the circumstances of the instant case.   

Ms. Zhang filed a Motion on July 14, 2016, requesting that 

the final hearing scheduled for July 29, 2016, be continued due 

to a family emergency.  On July 15, 2016, the undersigned issued 

an Order Granting Continuance and requiring the parties to 

provide by August 8, 2016, mutual dates of availability for the 

final hearing. 

After receiving mutual dates of availability, the 

undersigned issued a Notice scheduling the final hearing to 

occur on October 26, 2016.   

On September 9, 2016, the Department filed a “Motion to 

Dismiss Petitioner’s Petition for Relief from Unlawful 



 

4 

Employment Discrimination” (“the Motion to Dismiss”).  In 

support thereof, the Department alleged that it had taken no 

final agency action impacting Ms. Zhang’s substantial interests.   

After considering Ms. Zhang’s Response thereto, the 

undersigned issued on September 22, 2016, an Order denying the 

aforementioned Motion to Dismiss: 

First of all, [the Department] appears to be 

arguing in paragraphs one through thirteen 

of the Motion to Dismiss that [Ms. Zhang] 

has no standing because [the Department] has 

not taken final agency action.  However, 

[the Department] cites no authority 

demonstrating that an agency must have taken 

final agency action in order to have 

committed an unlawful employment practice 

within the meaning of section 768.10(5), 

Florida Statutes (2016).   

 

In the remaining paragraphs of the Motion 

to Dismiss, [the Department] argues that 

the case should be dismissed because the 

Florida Commission on Human Relations has no 

jurisdiction to grant the prospective 

injunctive relief sought by [Ms. Zhang].  

However, prospective injunctive relief is 

not the only remedy available to one 

victimized by a violation of section 

760.10(5), Florida Statutes.  See §§ 760.07 

& 760.11(5), Fla. Stat.  

 

The undersigned convened a telephone conference on 

October 21, 2016, in order to notify the Parties of an 

unexpected difficulty in scheduling an interpreter for the final 

hearing in this matter.  However, during the course of that 

phone conference, Ms. Zhang’s qualified representative stated 

that Ms. Zhang may no longer wish to proceed with her unlawful 
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discrimination claim.  As a result, the undersigned canceled the 

final hearing scheduled for October 26, 2016, and required 

Ms. Zhang’s qualified representative to file a status report by 

October 27, 2016, providing notice as to whether Ms. Zhang 

wished to proceed with her case.   

On October 27, 2016, Ms. Zhang’s Qualified Representative 

filed a Status Report stating that she wanted to continue 

prosecuting her unlawful discrimination claim.  As a result, the 

undersigned issued an Order on October 31, 2016, requiring the 

Parties to provide mutual dates of availability in December of 

2016 and January of 2017, for a final hearing in this matter.   

On November 28, 2016, the undersigned issued an Order re-

scheduling the Final Hearing for January 27, 2017.   

After Ms. Zhang’s Qualified Representative provided 

notice on November 30, 2016, that he was unavailable due to 

a previously-scheduled hearing on January 27, 2017, the 

undersigned re-scheduled the final hearing to occur on 

February 16, 2017.  In doing so, the undersigned specified that 

[t]he undersigned will not entertain any 

requests for a continuance based on any type 

of scheduling conflict or unavailability 

unless that request is filed within 7 days 

from the date of this Order.  Even if such a 

request is timely-filed, the undersigned may 

still deny the request.  In addition, any 

requests for a continuance or abatement 

filed beyond the aforementioned deadline and 

based on a different justification will not 

be granted without a compelling 
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demonstration of good cause.  Please be 

advised that ongoing settlement negotiations 

shall not be considered good cause for an 

additional continuance or abatement.   

 

(emphasis in original).   

 

On February 15, 2017, the Department filed a Motion in 

Limine seeking to prevent the introduction of any argument or 

evidence regarding an ongoing disciplinary case against 

Ms. Zhang.   

The undersigned convened the final hearing as scheduled on 

February 16, 2017.  During the course of the Final Hearing, 

Ms. Zhang testified on her own behalf, and the undersigned 

accepted Petitioner’s Exhibits 1 through 5 into evidence.  The 

Department introduced the testimony of Oaj Gilani, and the 

undersigned accepted Respondent’s Exhibits 1 through 13 into 

evidence.  In addition, the undersigned denied the Department’s 

Motion in Limine.   

The Transcript from the final hearing was filed with DOAH 

on March 16, 2017.   

On March 24, 2017, Ms. Zhang’s Qualified Representative 

filed a Motion requesting that the deadline for submitting the 

parties’ proposed recommended orders be extended from March 27, 

2017, to April 10, 2017. 

The undersigned issued an Order on March 27, 2017, granting 

the aforementioned Motion. 



 

7 

Both parties timely-filed their Proposed Recommended 

Orders, and the undersigned considered both Proposed Recommended 

Orders in the preparation of the instant Recommended Order.    

FINDINGS OF FACT 

1.  Ms. Zhang was born in Chongqing, China in 1970, and 

speaks Mandarin Chinese.   

2.  Her comprehension of spoken and written English is very 

limited.   

3.  Ms. Zhang moved to the United States in December of 

2003 and stayed in the United States until she returned to China 

in December of 2005.   

4.  Ms. Zhang returned to the United States in November of 

2009.   

5.  Ms. Zhang elected to pursue a career as a massage 

therapist and graduated from VIP Beauty School on February 24, 

2012.   

6.  On approximately May 15, 2012, Ms. Zhang filed an 

initial application for licensure as a massage therapist.   

7.  At the time of Ms. Zhang’s application, the Department
1/
 

did not offer an application written in Mandarin Chinese, and 

Ms. Zhang did not ask the Department to provide such an 

application.   

8.  With the assistance of others, Ms. Zhang was able to 

complete the application.
2/
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9.  The application completed by Ms. Zhang had a section 

entitled “Criminal History” that asked if the applicant had 

“ever been convicted of, or entered a plea of guilty, nolo 

contendere, or no contest to, a crime in any jurisdiction other 

than a minor traffic offense.”   

10.  Ms. Zhang responded to the aforementioned question by 

answering “no.”  

11.  Ms. Zhang acknowledged marking a box on the 

application that  

I have carefully read the questions on the 

foregoing application and have answered them 

completely, without reservation of any kind, 

and I declare that my answers and all 

statements made by me herein and in support 

of this application are true and correct.  

Should I furnish any false information on or 

in support of this application, I understand 

that such action shall constitute cause for 

denial, suspension, or revocation of any 

license to practice in the State of Florida 

in the profession for which I am applying.   

 

12.  On July 21, 2012, the Department issued a massage 

therapist license to Ms. Zhang.   

13.  The Department renewed Ms. Zhang’s license on July 26, 

2013, and June 11, 2015.  Ms. Zhang currently works for a spa in 

Miami.   

14.  On April 2, 2015, the Department received information 

indicating that Ms. Zhang had been arrested for two counts of 

misdemeanor prostitution on April 5, 2005, in Suffolk County, 
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New York.  According to the information received by the 

Department, Ms. Zhang entered a guilty plea to one count of 

disorderly conduct on May 18, 2005, and was sentenced to pay 

$295 in fines and/or court costs.   

15.  After conducting an investigation, the Department 

issued an Administrative Complaint on November 24, 2015, 

alleging that Ms. Zhang violated section 480.046(1)(a), Florida 

Statutes (2011).  

16.  The aforementioned statute subjected massage therapist 

licensees to discipline for “[a]ttempting to procure a license 

to practice massage by bribery or fraudulent misrepresentation.”   

17.  On March 4, 2016, the Department issued a “First 

Amended Administrative Complaint” which did not contain the 

allegation that Ms. Zhang violated section 480.046(1)(a).  

Instead, the Department alleged that Ms. Zhang violated section 

480.046(1)(o), Florida Statutes (2011), by violating section 

456.072(1)(w), Florida Statutes (2011).   

18.  Section 480.046(1)(o) subjects massage therapist 

licensees to discipline for “[v]iolating any provision of this 

chapter or chapter 456, or any rules adopted pursuant thereto.”  

Section 456.072(1)(w), prohibits licensees in health professions 

and occupations from  

[f]ailing to comply with the requirements 

for profiling and credentialing, including, 

but not limited to, failing to provide 
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initial information, failing to timely 

provide updated information, or making 

misleading, untrue, deceptive, or fraudulent 

representations on a profile, credentialing, 

or initial or renewal licensure application.    

 

19.  As of the final hearing date, the Department’s 

prosecution of Ms. Zhang was ongoing. 

20.  Ms. Zhang argues that the Department has discriminated 

against her based on her national origin and thus violated 

section 760.10(5), Florida Statutes (2016), by:  (a) failing to 

provide her with a licensure application written in Mandarin 

Chinese; and by (b) failing to dismiss its Administrative 

Complaint after receiving notice that it had unlawfully 

discriminated against her.   

21.  As explained below, Ms. Zhang has:  (a) failed to 

present any direct evidence that the Department intentionally 

discriminated against her; and (b) failed to establish a prima 

facie case of discrimination via circumstantial evidence.  

CONCLUSIONS OF LAW 

22.  DOAH has jurisdiction over the subject matter and the 

parties hereto pursuant to sections 120.569 and 120.57(1), 

Florida Statutes (2016). 

23.  The Florida Civil Rights Act of 1992 (“the FCRA”) is 

codified in sections 760.01 through 760.11, Florida Statutes, 

(2016).   
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24.  Section 760.10(5), Florida Statutes (2016), provides 

that 

[w]henever, in order to engage in a 

profession, occupation, or trade, it is 

required that a person receive a license, 

certification, or other credential, become a 

member or an associate of any club, 

association, or other organization, or pass 

any examination, it is an unlawful 

employment practice for any person to 

discriminate against any other person 

seeking such license, certification, or 

other credential, seeking to become a member 

or associate of such club, association, or 

other organization, or seeking to take or 

pass such examination, because of such other 

person’s race, color, religion, sex, 

pregnancy, national origin, age, handicap, 

or marital status.   

 

25.  Section 760.02(6), Florida Statutes (2016), defines a 

“person” to include “the state; or any governmental entity or 

agency.”   

26.  Discriminatory intent can be established through 

direct or circumstantial evidence.  Schoenfeld v. Babbitt, 

168 F.3d 1257, 1266 (11th Cir. 1999).  Direct evidence of 

discrimination is evidence that, if believed, establishes the 

existence of discriminatory intent behind an employment decision 

without inference or presumption.  Maynard v. Bd. of Regents, 

342 F.3d 1281, 1289 (11th Cir. 2003).   

27.  “Direct evidence is composed of only the most blatant 

remarks, whose intent could be nothing other than to 
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discriminate on the basis of some impermissible factor.”  

Schoenfeld, 168 F.3d at 1266.   

28.  With regard to the instant case, Ms. Zhang has 

presented no direct evidence demonstrating that the Department 

intentionally discriminated against her.  For example, Ms. Zhang 

acknowledged during her testimony that she did not request that 

the Department provide her with an initial licensure application 

written in Mandarin Chinese.  Also, the Department did nothing 

to prevent Ms. Zhang from obtaining assistance with completing 

the application.  Furthermore, while the Department is 

undoubtedly now aware of Ms. Zhang’s lack of proficiency with 

English, the Department has a legitimate basis for prosecuting 

her because Ms. Zhang did not disclose her conviction on her 

initial licensure application.   

29.  Because there is no direct evidence of any 

discriminatory intent on the Department’s part, the analysis 

must turn to whether there is any circumstantial evidence.  

See generally Yang v. Tradestation Technologies, Inc., Case 

No. 14-1916, ¶40 (Fla. DOAH Dec. 31, 2015)(dismissed with 

prejudice prior to final order)(concluding “[t]he record is 

devoid of any direct evidence of national origin discrimination.  

Accordingly, Petitioner’s claim is analyzed pursuant to the 

McDonnell-Douglas burden shifting analysis.”).   
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30.  Complainants may establish a prima facie case via 

circumstantial evidence through the burden-shifting test 

established by the United States Supreme Court in McDonnell-

Douglas Corp. v. Green, 411 U.S. 792, 802-05 (1973).   

31.  Under the McDonnell-Douglas analysis, a complainant 

establishes a prima facie case of national origin discrimination 

by demonstrating that:  (a) she is a member of a protected 

class; (b) that she was subjected to an adverse employment 

action; (c) the respondent treated similarly-situated people who 

were not members of the protected class more favorably; and that 

(d) she was qualified to perform the task at issue.   

32.  In the instant case, Ms. Zhang has demonstrated that 

she is a member of a protected class due to her national origin.  

See generally Yang, ¶41 (concluding that “[t]he first two 

elements for the foregoing test are satisfied, as Respondent 

stipulates that Petitioner is a member of [a] protected class 

with an Asian national origin and that Petitioner was 

subject[ed] to an adverse employment action when he was 

terminated on October 9, 2012.”).   

33.  However, in light of the fact that the Department 

approved Ms. Zhang’s initial licensure application, the 

undersigned cannot conclude that Ms. Zhang was subjected to an 

adverse employment action when she applied for her massage 

therapist license.   
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34.  Even if the Department’s prosecution of Ms. Zhang for 

her failure to disclose her prior conviction could be 

characterized as an adverse employment action, Ms. Zhang 

presented no evidence that the Department provided more 

favorable treatment for comparable acts to those outside 

Ms. Zhang’s protected class.  In other words, there is no 

evidence that the Department has declined to prosecute anyone 

else who failed to disclose a prior conviction on a licensure 

application.
3/
  See generally Yang, ¶43 (concluding that 

“Petitioner failed to prove the third element, that Respondent 

treated similarly-situated employees not of his protected class 

more favorably.  In order to make a valid comparison, Petitioner 

must show that he and the comparators he identifies are 

similarly-situated in all relevant respects.”).   

35.  Accordingly, Ms. Zhang has failed to demonstrate 

a prima facie case of discrimination.  See generally Yang, 

¶44 (concluding “Petitioner failed to demonstrate that 

Respondent treated similarly-situated employees who were not of 

Asian national origin more favorably than he was treated, and, 

therefore, no prima facie case of discrimination on the basis of 

national origin has been demonstrated.”).   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 
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Relations issue a final order dismissing Xianshu Zhang’s 

Petition for Relief.   

DONE AND ENTERED this 9th day of May, 2017, in Tallahassee, 

Leon County, Florida. 

S                                   
G. W. CHISENHALL 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 9th day of May, 2017. 

 

 

ENDNOTES 

 
1/
  The Board of Massage Therapy (“the Board”) is under the 

Department’s administrative umbrella.  § 480.035(1), Fla. Stat. 

(2016)(providing that the “Board of Massage Therapy is created 

within the department.”).  The Department provides investigative 

services to the Board and administers the licensure process.  

See generally § 480.039, Fla. Stat. (2016)(providing that “[t]he 

department shall provide all investigative services required in 

carrying out the provisions of this act.”); § 480.042(3), Fla. 

Stat. (2016)(providing that “[t]he department shall, in 

accordance with rules established by the board, examine persons 

who file applications for licensure under this act in all 

matters pertaining to the practice of massage.”).   

 
2/
  Ms. Zhang testified that she was able to pass the written 

examination required of prospective massage therapist licensees 

by memorizing key words.  Also, Ms. Zhang testified that she 

“practiced” English much more frequently prior to taking the 

exam.  Finally, a portion of her testimony suggested that she 
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may have taken the exam multiple times prior to achieving a 

passing score.    

 
3/
  Ms. Zhang’s discrimination complaint appears to be a 

collateral attack on the Department’s prosecution.  It also 

appears that Ms. Zhang’s lack of proficiency in English could be 

more appropriately raised as a defense to the Department’s 

charges or as grounds for mitigation.  See generally Gandy v. 

Trans World Computer Tech. Group, 787 So. 2d 116 (Fla. 2d DCA 

2001)(proving fraud requires a showing that the person making a 

statement knows, at the time the statement is made, that it is 

false.”); McGraw v. Dep’t of State, Div. of Licensing, 491 So. 

2d 1193, 1195 (Fla. 1st DCA 1986)(stating that “[t]o the extent 

that appellant’s petition for hearing sought to present 

mitigation, an informal hearing under Section 120.57(2), would 

have provided a forum more than adequate for such purpose.”).     
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

LESLIE D. RICHARDSON, 

 

     Petitioner, 

 

vs. 

 

C AND C ENTERPRISES, INC., 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-6431 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a hearing was conducted in this case on 

April 5, 2017, in Jacksonville, Florida, before Administrative 

Law Judge (“ALJ”) R. Bruce McKibben from the Division of 

Administrative Hearings (“DOAH”), pursuant to authority set 

forth in section 120.57(1), Florida Statutes.  Unless 

specifically stated otherwise herein, all references to the 

Florida Statutes will be to the 2016 codification. 

APPEARANCES 

For Petitioner:  Johannas C. Van Lierop, Esquire 

                 20735 Central Avenue East 

                 Blountstown, Florida  32424 

 

For Respondent:  Mark Hulsey, IV, Esquire 

                 Ludwig & Associates, P.A. 

                 Building 500 

                 5150 Belfort Road South 

                 Jacksonville, Florida  32256 
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STATEMENT OF THE ISSUE 

Whether Respondent, C and C Enterprises, Inc. (“C and C 

Enterprises”), discriminated against Petitioner, Leslie D. 

Richardson, in violation of the Florida Human Rights Act and, if 

so, what relief should be granted. 

PRELIMINARY STATEMENT 

On or about February 26, 2015, Petitioner filed an 

Employment Charge of Discrimination with the Florida Commission 

on Human Relations (“FCHR”).  The charge alleged discrimination 

against Mrs. Richardson by her employer, C and C Enterprises, 

(which owned and operated a restaurant and bar known as Sandy 

Bottoms, sometimes referred to herein as the “Restaurant”), on 

the bases of her sex and/or retaliation.  FCHR issued a 

Determination:  No Reasonable Cause dated September 23, 2016.  

Mrs. Richardson then timely filed a Petition for Relief dated 

October 27, 2016.  The Petition was forwarded to DOAH and this 

case was assigned to ALJ McKibben. 

At the final hearing, Mrs. Richardson testified on her own 

behalf and called three additional witnesses:  Robert Pelletier, 

Deborah Botke, and Danielle Guidry.  Petitioner’s Exhibits 1 

through 14 were admitted into evidence.  Respondent called three 

witnesses:  Russell McNair, Natalie Thelemann, and Claude 

Hartley.  Respondent’s Exhibits 1 through 14 were admitted into 

evidence. 
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The parties advised the undersigned that a transcript of 

the final hearing would be ordered.  By rule, the parties have 

ten days from the date the transcript is submitted to DOAH to 

submit their proposed recommended orders (PROs).  The Transcript 

was filed on April 24, 2017, making the PROs due on or before 

May 4, 2017.  As of 5:00 p.m. on May 4, neither party had 

submitted a PRO for consideration.  (The parties emailed 

“Orders” to the ALJ’s secretary after close of business on 

May 4, 2017, but did not timely efile or otherwise properly 

submit to DOAH their PROs.  It is clear from the submitted 

Orders that neither counsel is familiar with Florida 

administrative law practices and procedures.  Thus, this 

Recommended Order is entered without consideration of the late-

filed Orders.)  

FINDINGS OF FACT 

 

1.  Mrs. Richardson is a Caucasian female who at 

all times relevant to this proceeding was an employee of        

C and C Enterprises, Inc., and worked at the Restaurant.  

Mrs. Richardson primarily served as a bartender, with most of 

her shifts placing her at the bar located outside the Restaurant 

on a deck or patio adjacent to the Restaurant.   

2.  Sandy Bottoms is a family oriented restaurant located 

in Fernandina Beach, Florida.  It has normal restaurant seating, 

plus two bars.  One bar is located inside the restaurant; the 
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other is located outside.  The outside bar has fairly tight 

quarters, allowing only one person comfortably behind the bar at 

a time.  The outside bar is frequented by customers more than 

the inside bar, so working outside is more lucrative for the 

bartenders.  

3.  Mrs. Richardson began working at Sandy Bottoms in 

January 2013.  She was hired as a bartender and, by most 

accounts, was very proficient at her job.  She quickly chose the 

outside bar as her preferred spot when working and had many 

regular customers.  Mrs. Richardson was even featured in a local 

newspaper article in January 2015, wherein she was touted as a 

particularly well-liked bartender. 

4.  When she began working at Sandy Bottoms, 

Mrs. Richardson formed good relationships with its owner, Claude 

Hartley, and her fellow workers.  She also had a good 

relationship with the manager, Russell McNair, and with the 

Restaurant’s bookkeeper, Natalie Thelemann.  Mrs. Thelemann is 

Claude Hartley’s daughter.   

5.  According to Mrs. Richardson’s testimony at final 

hearing, she began to have “issues” with Mr. Hartley beginning 

about a year into her tenure at the Restaurant, i.e., around 

“early to mid 2014.”  Conversely, in her Employment Charge of 

Discrimination, the first alleged incident she reported occurred 

in “late winter-early spring 2015.”  Mrs. Richardson generally 
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claims Mr. Hartley sexually harassed her and even perpetuated 

potentially criminal or tortious touching.  In her complaints to 

FCHR, Mrs. Richardson reported incidents which allegedly 

occurred between August 2015 and November 2015.  She maintains 

that Mr. Hartley continued to act inappropriately towards her 

until her employment ended on November 2, 2015, and even once 

after she left Sandy Bottoms. 

6.  Mr. Hartley denies there was any sexual harassment 

or inappropriate touching at any time during Mrs. Richardson’s 

employment at Sandy Bottoms.  Neither Mr. McNair nor 

Mrs. Thelemann saw any such things occurring while 

Mrs. Richardson was working at Sandy Bottoms.  

7.  Mrs. Richardson’s employment ended abruptly on 

November 1 or 2, 2015.  On Sunday, November 1, 2015, she 

had shown up at work for her regular shift.  She clocked in 

a couple of minutes late that day, but she blames the 

Restaurant’s timeclock for that.  The time on that clock 

(referred to by staff as “Aloha time”), was always, according to 

Mrs. Richardson, five or so minutes ahead of the “actual” time.  

Mrs. Richardson was late for her shifts approximately 67 percent 

of the time, but she says she would sometimes work a bit around 

the Restaurant before clocking in, even if she got there on 

time.
1/
  In light of credible testimony from the manager and 

bookkeeper that all personnel clocked in immediately upon 
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arrival, Mrs. Richardson’s testimony is not persuasive.  The 

only other non-manager employee who testified, Danielle Guidry, 

did not corroborate Mrs. Richardson’s testimony concerning how 

staff clocked in for work. 

8.  After clocking in late on November 1, 2015, 

Mrs. Richardson took a telephone call from her mother, who was 

ill at the time.  She walked around outside during the telephone 

call.  When she came back to the outside bar area to begin her 

shift, she was told that she would be working the inside bar on 

this day.  Apparently another bartender, who had prepared the 

outside bar for opening in Mrs. Richards’s absence, asked to 

staff the bar even though she had been scheduled to work the 

inside bar.  The outside bar is generally busier and generates 

more tips than the inside bar.  Mr. McNair granted the other 

bartender’s request because Mrs. Richardson was late for her 

shift.  According to the Restaurant’s Server Operational Manual, 

a server/bartender should arrive at least 10 minutes prior to 

their shift.  Otherwise, the shift would “go up for auction” to 

another employee. 

9.  Upon hearing the news that she had to work the inside 

bar, Mrs. Richardson became irate.  She stormed into the 

restaurant and angrily confronted Mr. McNair, but he stood by 

his decision.  When Mr. McNair refused to budge, Mrs. Richardson 
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cursed at him and exited the Restaurant loudly, all the while 

with customers sitting within hearing range. 

10.  Mrs. Richardson went home, where she received a call 

from Mr. Hartley within half an hour or so.  Mr. Hartley asked 

her to come back to the Restaurant and do her shift, but 

Mrs. Richardson refused.  

11.  Mr. Hartley discussed the situation with his 

“management team” which included his wife, Rita Hartley, 

Mr. McNair, and Phil Thelemann, another manager (who is 

also Mr. Hartley’s son-in-law).  The consensus was that 

Mrs. Richardson had abandoned her job by walking out without 

notice or cause.  Mr. Hartley then called Mrs. Richardson again, 

this time leaving her a message wherein he told her not to come 

in the next day as scheduled.  It was the decision of management 

that Mrs. Richardson’s employment with Sandy Bottoms was over.  

12.  Mr. Hartley left the following message on 

Mrs. Richardson’s phone:  “Leslie, this is Claude.  There’s no 

sense in coming in tomorrow.  My family is ‘bout to kill me.  

And, uh… I’m sorry.  Call me and talk to me.  I’ll help you out 

if I can.  Goodbye.”  Mrs. Richardson considers that message 

evidence that Mr. Hartley’s family was angry with him because of 

his infatuation with her.  No competent or persuasive evidence 

was presented to support her theory.  Mr. Hartley said the 

message reflected the fact that his family was upset with him 
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for trying to preserve Mrs. Richardson’s job at Sandy Bottoms 

despite the team consensus that she had abandoned her position.  

His explanation seems more credible.   

13.  Mr. Hartley and other Restaurant employees soon began 

hearing rumors that Mrs. Richardson was planning to file a 

lawsuit against Sandy Bottoms alleging wrongful termination.  

When she came in to pick up her final paycheck a week or so 

after being let go, Mr. Hartley asked Mrs. Richardson if she was 

planning to sue him or the Restaurant.  Mrs. Richardson was 

friendly (or at least “not unpleasant”) and indicated she would 

not “do something like that.”  It does not appear that anyone at 

the Restaurant knew Mrs. Richardson had actually hired a lawyer 

until she had filed her complaint with FCHR. 

14.  Mrs. Richardson struggled to find good employment 

after leaving Sandy Bottoms.  She worked for two other 

restaurants tending bars, but neither job was as lucrative as 

her bartender position at Sandy Bottoms.  She believed some 

restaurants refused to hire her because she had been fired by 

Sandy Bottoms, but could identify only one potential employer 

who brought up her tenure at Sandy Bottoms.  That person did not 

testify at final hearing to confirm or deny Mrs. Richardson’s 

contention.   

15.  Mrs. Richardson is the sole breadwinner for her 

family.  After losing her job at Sandy Bottoms she was evicted 
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from her home and had to move to Yulee, a less attractive 

community off the island of Fernandina Beach.  She is now 

working as a housekeeper.  Her husband, who was a frequent 

customer at Sandy Bottoms while she was working there, is 

disabled and cannot work.   

16.  Ultimately, Mrs. Richardson did hire legal counsel and 

file a complaint against Sandy Bottoms.  In her “Employment 

Charge of Discrimination,” Mrs. Richardson alleged a number of 

instances wherein Mr. Hartley had acted improperly towards her.  

The majority of the allegations could not be substantiated or 

corroborated by any other witness.  Those “he said - she said” 

allegations will only be referred to in passing and as necessary 

to elaborate on the two somewhat verifiable allegations.  

17.  The two alleged incidents for which other eyewitness 

testimony exists are generally described as follows: 

1) On or about October 4, 2015, 

Mrs. Richardson was working behind the 

outside bar.  Mr. Hartley, who kept a 

bottle of port wine in a cooler behind 

the bar for his personal consumption, 

came behind the bar.  Mrs. Richardson 

felt a bottle being shoved between her 

legs, scaring her and making her very 

uncomfortable.  Mr. Hartley supposedly 

laughed and asked a customer “wasn’t 

that funny?” or “isn’t that fun?” 

 

2) In the late winter or early spring 

of 2015, Mr. Hartley approached 

Mrs. Richardson as she was working at 

the bar and – staring at her breasts – 

said, “It’s not that cold in here.”  A 
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customer sitting at the bar overheard 

the statement.  

 

18.  As to the first incident, Mrs. Richardson’s 

description in her diary of allegations said Mr. Hartley “shoved 

the neck of the bottle between my legs from behind.”  Despite 

the egregiousness of the allegation, whether it occurred exactly 

as alleged is unclear from the evidence.  Her testimony about 

the event at final hearing was wanting.  Mrs. Richardson 

testified as follows, first in response to questions from her 

counsel, then from Respondent’s counsel: 

Q:  Did Mr. Hartley shove a bottle of port 

into your genital area? 

 

A:  Yes, the very top of my legs where my 

shorts were, yes. 

 

Q:  Okay. 

 

A:  My shorts were wet from it, and my 

shorts were not short shorts, but they were short 

enough to be to the upper part of my legs, not my 

calves. 

 

Transcript, page 59. 

 

Q:  You stated on direct that you were –- 

you felt degraded [by the bottle incident]. 

 

A:  Yes. 

 

Q:  Can you explain what you mean by 

degraded? 

 

A:  I felt like an idiot.  I mean that I 

couldn’t believe that he had the nerve to come 

behind the bar and stick a bottle of port  
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anywhere on me.  It wouldn’t have been funny, let 

alone where it was. 

 

Transcript, pp. 100-101. 

 

19.  Though it was suggested a number of times, 

Mrs. Richardson’s testimony never directly alleged that 

Mr. Hartley put the bottle against her vagina or anus, only that 

he poked her with the bottle in some fashion.  In fact, 

Mrs. Richardson never specified exactly where the bottle had 

touched her body.  

20.   Mr. Hartley testified he went behind the bar on the 

day of the incident to retrieve his bottle of port.  When he 

reached down to pick up the bottle cap which he had dropped, he 

intentionally touched the cold bottle to Mrs. Richardson’s leg.  

It was meant to be playful, a joke, consistent with his normal 

behavior towards her – and like her playfulness with him.  He 

touched the cold bottle to her bare leg, causing her to jump.  

There were many other people in the restaurant at the time.  

Mr. Hartley’s testimony seemed credible, even though there was 

some testimony from others that he generally asked the bartender 

to pour his port wine rather than getting it himself.  He 

maintains that on the day in question the bar was quite busy and 

he did not want to distract Mrs. Richardson from her duties. 

21.  The perceptions of the two other people in 

attendance must also be considered.  First, a long-time friend 
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of Mrs. Richardson, Deborah Botke, was sitting at the bar.  She 

saw Mr. Hartley’s arm move toward Mrs. Richardson’s legs.  

From her vantage point, she could not actually see below 

Mrs. Richardson’s waist, but from the angle of Mr. Hartley’s 

arm-–and Mrs. Richardson’s reaction–-Ms. Botke presumed that the 

man had poked the bottle “in the direction of her private 

regions.”  She said, “I saw him take it and shove it like this.  

I don’t know where it landed.”  She did note that Mr. Hartley 

was approximately waist-high to Mrs. Richardson, i.e., he did 

not bend over so as as to touch her ankle or lower leg.   

22.  Ms. Botke was a credible witness.  She holds a very 

significant security clearance at her job managing all the 

navigational equipment for the U.S. Navy’s Ohio-class ballistic 

submarines.  It is unlikely she would perjure herself in a 

proceeding such as this and put her clearance at risk.  It is 

clear she saw something and was convinced that Mr. Hartley acted 

improperly, even if she could not actually see what he did.  To 

the detriment of her believability, she is a close friend of 

Mrs. Richardson and obviously wants to support what her friend 

alleges.  And, she has had some past trouble with Sandy Bottoms.  

She was once removed from the Restaurant by the police when she 

became extremely drunk after breaking up with a boyfriend.  All 

in all, Ms. Botke’s belief that Mr. Hartley utilized the bottle 
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in a sexual manner is not proven by a preponderance of the 

evidence. 

23.  Ms. Botke also provided hearsay testimony concerning 

other allegations Mrs. Richardson had made concerning 

Mr. Hartley, but those allegations were not corroborated by 

other competent evidence.  For example, she suggested that 

security cameras at the Restaurant were installed for the 

primary purpose of allowing Mr. Hartley to remotely look at 

Mrs. Richardson’s breasts.  In fact, Ms. Botke says that 

Mrs. Richardson came home crying one night when she (Richardson) 

discovered that fact about the cameras.  No persuasive evidence 

was presented, however, to establish the legitimacy of that 

allegation.   

24.  Also, Ms. Botke said that Mr. Hartley appeared to 

“make contact with” Mrs. Richardson unnecessarily when he went 

behind the bar one time.  Mrs. Richardson acknowledged the area 

behind the bar was very small and it was difficult for two 

people to be there at one time. 

25.  From the totality of the evidence, it is certain 

that Mr. Hartley touched a cold bottle of port wine to 

Mrs. Richardson’s body.  It cannot be confirmed where on her 

body the bottle touched Mrs. Richardson, i.e., whether it was 

her backside, her crotch, or on one of her legs.  Nor can it be 
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reasonably ascertained whether Mr. Hartley’s purpose was playful 

or sexually motivated. 

26.  Regarding the comments Mrs. Richardson made about the 

security cameras, again there was no corroboration.  Mr. Hartley 

and Mr. McNair say the cameras were installed for security 

purposes only.  One reason the cameras were required was to make 

sure staff were not drinking on the job and/or drinking without 

paying for the drinks.  In fact, in September 2015, the cameras 

recorded Mrs. Richardson taking alcohol “shots” at the bar 

during one of her shifts.  She was reprimanded and written up 

for the infraction.  

27.  As to the second incident, i.e., that Mr. Hartley 

allegedly made inappropriate comments while looking at 

Mrs. Richardson’s breasts, the evidence is even more scant.  At 

final hearing, Mrs. Richardson’s attorney asked if Mr. Hartley 

had made a specific reference to her nipples in late winter-

early spring 2015.  She replied, “Yes sir.”  In her written list 

of allegations given to FCHR, she said Mr. Hartley said, “It’s 

not that cold in here” in reference to her nipples while looking 

at her breasts.   

28.  Mr. Hartley testified only that he did not make any 

such comment concerning Mrs. Richardson’s breasts or nipples. 

29.  There was another person, Robert Pelletier, sitting at 

the bar at the time of the alleged incident.  Mr. Pelletier, who 
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is a managing broker for a real estate firm, is also a licensed 

attorney.  At the time of the alleged incident, he had visited 

the bar on half a dozen occasions.  He was sitting at the inside 

bar when an “older man” went behind the bar and said something 

to Mrs. Richardson about her nipples being hard.  He found the 

comment to be very offensive.  He was told by Mrs. Richardson 

that the man was the owner of Sandy Bottoms.  At final hearing 

Mr. Pelletier could not say whether Mr. Hartley, who was sitting 

some six feet away from him, was the man he saw speaking to 

Mrs. Richardson that day in the bar. 

30.  In an affidavit he prepared in May 2016, Mr. Pelletier 

did not mention that the man had commented specifically about 

Mrs. Richardson’s nipples.  Nor did he mention that the man had 

gone behind the bar to talk to Mrs. Richardson.  The only 

consistency between Mr. Pelletier’s testimony and his 

affidavit was that he heard something inappropriate said to 

Mrs. Richardson as he sat at the bar.  By his own admission, 

Mr. Pelletier’s memory of the event was cloudy.   

31.  No one else witnessed this encounter.  It happened 

very quickly, according to Mr. Pelletier, and was not that 

memorable an event.  While it is certainly possible that the 

event happened exactly as Mrs. Richardson remembers it, there is 

not a preponderance of evidence to that effect.   
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32.  Besides the two incidents discussed above, 

Mrs. Richardson also alleges a history of unwanted advances and 

comments from Mr. Hartley.  She describes incidents where she 

felt like Mr. Hartley’s interactions with her or comments to her 

were sexual in nature.  Both Ms. Botke and Ms. Guidry reported 

some other general comments allegedly made by Mr. Hartley that 

Mrs. Richardson had reported to them, but their testimony in 

that regard was not particularly persuasive.  Mr. Hartley 

describes the same incidents as completely non-sexual in content 

or intent.   

33.  Ms. Guidry had worked at, and been fired from, Sandy 

Bottoms several times.  She once heard Mr. Hartley tell 

Mrs. Richardson that he wanted to buy her a red dress; that 

statement seemed to make Mrs. Richardson uncomfortable.  

Ms. Guidry thought Mr. Hartley hung around Mrs. Richardson too 

much.  However, she never saw anything untoward happen between 

the two.  Had she seen something improper happen, she would have 

reported it to someone.  She never reported anything to anyone. 

34.  Ms. Botke said that Mrs. Richardson would complain to 

her about Mr. Hartley as the two women sat on their decks 

enjoying a drink after work.  None of those complaints, however, 

were substantiated by other evidence.   

35.  Watching the demeanor and apparent sincerity of the 

two (Richardson and Hartley) at final hearing, it is quite 
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possible each is telling the truth as he or she believes it to 

exist.  That is, Mrs. Richardson sincerely believes that some of 

Mr. Hartley’s actions and words were provocative and meant to be 

sexual in nature.  Mr. Hartley honestly believes that he was 

joking with Mrs. Richardson in a friendly and joking fashion, 

never crossing the line into inappropriate behavior. 

36.  Mrs. Thelemann believed she and Mrs. Richardson got 

along quite well.  They both had children and would talk about 

“kid things” with each other.  Mrs. Thelemann saw her father 

(Hartley) and Mrs. Richardson talking quite frequently but never 

saw anything improper or questionable.  Mrs. Richardson told 

Mrs. Thelemann once that Mr. Hartley was “an old flirt,” but not 

in a complaining way.   

37.  Once, when Mrs. Richardson was distraught about being 

“written up” for drinking liquor while on duty, Mrs. Thelemann 

consoled Mrs. Richardson and let her know all was well.  

Mrs. Thelemann said Mrs. Richardson was, after all, a good 

employee.  Another time, when Mrs. Richardson had to go visit 

her ailing mother, Mrs. Thelemann and her parents offered 

Mrs. Richardson money and the use of one of their cars.  

Mrs. Thelemann, an accountant, offered to help Mrs. Richardson 

with some IRS tax issues.  And Mr. Hartley offered to loan 

Mrs. Richardson some money to buy Capri pants to replace short 

pants which had been deemed inappropriate.  In short, there 
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appears to have been a friendly relationship between 

Mrs. Richardson and the Hartley family.  

38.  Speaking of inappropriate shorts, one of 

Mrs. Richardson’s unverified allegations had to do with 

Mr. Hartley allegedly telling her to turn around and bend over 

so he could inspect her shorts.  Someone had complained that she 

and another waitress, Brittany, were wearing shorts that were 

too revealing.  She says Mr. Hartley directed her to bend over 

so he could tell if the shorts were okay.   

39.  At some point, Mrs. Thelemann told Mrs. Richardson 

that the shorts she was wearing on a particular day were too 

short.  Later, Mrs. Richardson came to Mrs. Thelemann and said 

Mr. Hartley had inspected the shorts and overruled her, saying 

the shorts were okay.  Mrs. Thelemann was angry that her father 

would undercut her authority, but there was no mention in the 

conversation that Mr. Hartley had acted inappropriately towards 

Mrs. Richardson.  Mr. Hartley remembers visually inspecting 

Mrs. Richardson’s shorts, but not in a suggestive or 

inappropriate way.  Again, there is no independent corroboration 

of either person’s testimony. 

40.  Mrs. Richardson had a fairly clean record during her 

time at Sandy Bottoms.  Besides the aforementioned write-up for 

drinking on the job, she was written up once for failing to 

timely enter drinks into the Point of Sale (“POS”) system.  It 
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is imperative that wait staff and bartenders timely enter drink 

orders into POS so that they do not forget to do so (and, 

apparently, to prevent them from giving away drinks).  

Mrs. Richardson had not timely entered some orders into the 

POS system and was written up for it.  She signed the 

disciplinary action form, but wrote, “I did not do anything 

wrong on Sunday.”  She maintains she entered the drinks as soon 

as practicable based on how busy she was with customers at the 

time.  Mrs. Thelemann said that drinks actually were supposed to 

be entered into POS prior to being poured.   

41.  Mrs. Richardson was also late for her shifts fairly 

frequently, roughly two thirds of the time.  Otherwise, she was 

a model employee. 

42.  Despite the numerous allegations in her written 

complaint, Mrs. Richardson noted only one time that she 

complained to management about specific harassment.  She 

purportedly told Mr. McNair about the incident with the port 

wine bottle.  She also said she complained to Mr. McNair at 

least ten other times about Mr. Hartley.  Mr. McNair, however, 

does not remember her coming to him with that complaint (or any 

other, for that matter).  Mrs. Richardson did express hesitation 

about going to management, as Mr. Hartley was the owner and 

ultimate authority at the Restaurant.  Mrs. Richardson contends 

Mr. McNair is simply afraid of testifying against Mr. Hartley, 
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but inasmuch as Mr. Hartley no longer owns the Restaurant, that 

contention loses credence.  Besides, Mr. McNair appeared very 

credible while testifying at final hearing.  Mrs. Richardson 

suggested that Mr. McNair lied on his affidavit, which had been 

sworn to while he was still an employee of Sandy Bottoms.  Now, 

she reasons, he must maintain his lie in order to avoid 

perjuring himself.  While there is logic to the reasoning, there 

is no evidence to support the contention.  

43.  At best, the evidence at final hearing supports a 

finding that:  1) Mr. Hartley made an inappropriate comment 

about Mrs. Richardson’s breasts; and 2) Mr. Hartley touched 

Mrs. Richardson’s body with a wine bottle.  Neither of these 

incidents rises to the level of sexual harassment.  

44.  Mrs. Richardson also claimed retaliation by her 

employer, specifically that she was fired from her job because 

of the complaints she made against Mr. Hartley.  There is no 

persuasive evidence in the record to support that claim.  In 

fact, it is clear that Mrs. Richardson voluntarily walked away 

from her job–-at least for her November 1, 2015, shift--and was 

thus deemed to have abandoned her position.   

CONCLUSIONS OF LAW 

45.  The Division of Administrative Hearings has 

jurisdiction over the parties and to the subject matter of this 



21 

proceeding pursuant to sections 120.569 and 120.57(1), Florida 

Statutes. 

46.  The general rule is that the party asserting the 

affirmative of an issue has the burden of presenting evidence as 

to that issue.  Dep’t of Banking & Fin., Div. of Sec. & Inv. 

Prot. v. Osborne Stern & Co., 670 So. 2d 932, 933 (Fla. 1996), 

citing Fla. Dep’t of Transp. v. J.W.C. Co., 396 So. 2d 778 (Fla. 

1st DCA 1981).  According to section 120.57(1)(k), “Findings of 

fact shall be based upon a preponderance of the evidence . . . 

except as otherwise provided by statute, and shall be based 

exclusively on the evidence of record and on matters officially 

recognized.”  In this case, Mrs. Richardson has the burden of 

proving, by a preponderance of the evidence, she was 

discriminated against in the workplace.   

47.  The Florida Civil Rights Act of 1992 (the “Act” or 

“FCRA”) is codified in sections 760.01 through 760.11, Florida 

Statutes.  The Act’s general purpose is “to secure for all 

individuals within the state freedom from discrimination because 

of race, color, religion, sex, national origin, age, handicap, 

or marital status and thereby to protect their interest in 

personal dignity, to make available to the state their full 

productive capacities, to secure the state against domestic 

strife and unrest, to preserve the public safety, health, and 

general welfare, and to promote the interests, rights, and 
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privileges of individuals within the state.”  § 760.01, Fla. 

Stat.  When “a Florida statute [such as the FCRA] is modeled 

after a federal law on the same subject, the Florida statute 

will take on the same constructions as placed on its federal 

prototype.”  Brand v. Fla. Power Corp., 633 So. 2d 504, 

509 (Fla. 1st DCA 1994).  Therefore, the FCRA should be 

interpreted, where possible, to conform to Title VII of the 

Civil Rights Act of 1964, which contains the principal federal 

anti-discrimination laws. 

48.  Section 760.10, Florida Statutes, provides, in 

relevant part: 

(1) It is unlawful employment practice for an 

employer:   

 

(a) To discharge or fail or refuse to hire 

any individual, or otherwise to 

discriminate against any individual 

with respect to compensation, terms, 

conditions, or privileges of 

employment, because of such 

individual’s race, color, religion, 

sex, national origin, age, handicap, or 

marital status. 

 

49.  C and C Enterprises, Inc. is an employer pursuant to 

Section 760.02(7), Florida Statutes.  Mrs. Richardson was an 

employee as defined in 42 U.S.C. § 12111(4). 

50.  Complainants alleging unlawful discrimination may 

prove their case using direct evidence of discriminatory intent.  

Direct evidence is evidence that, if believed, would prove the 
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existence of discriminatory intent without resort to inference 

or presumption.  Denney v. City of Albany, 247 F.3d 1172, 

1182 (11th Cir. 2001); Holifield v. Reno, 115 F.3d 1555, 

1561 (11th Cir. 1997).  But courts have held that “only the most 

blatant remarks, whose intent could be nothing other than to 

discriminate” satisfy this definition.  Damon v. Fleming 

Supermarkets of Fla., Inc., 196 F.3d 1354, 1358-59 (11th Cir. 

1999) (internal quotations omitted), cert. denied, 529 U.S. 

1109 (2000).  There was no such competent or persuasive direct 

evidence presented by Mrs. Richardson in this case. 

51.  In the absence of direct evidence, the law permits an 

inference of discriminatory intent, if complainants can produce 

sufficient circumstantial evidence of discriminatory animus, 

such as proof that the charged party treated persons outside of 

the protected class (who were otherwise similarly situated) more 

favorably than the complainant was treated.  Such circumstantial 

evidence would constitute a prima facie case. 

52.  In McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

802-803 (1973), the U.S. Supreme Court explained that the 

complainant has the initial burden of establishing by a 

preponderance of the evidence a prima facie case of unlawful 

discrimination.  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 So. 

2d 1008, 1012 n.6 (Fla. 1st DCA 1996, aff’d 679 So. 2d 
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1183 (Fla. 1996).  If, however, the complainant succeeds in 

making a prima facie case, then the burden shifts to the accused 

employer to articulate a legitimate, non-discriminatory reason 

for its complained-of conduct.  This intermediate burden of 

production, not persuasion, is “exceedingly light.”  Turnes v. 

Amsouth Bank, N.A., 36 F. 3d 1057, 1061 (11th Cir. 1994).  If 

the employer carries this burden, then the complainant must 

establish that the proffered reason was not the true reason but 

merely a pretext for discrimination.  St. Mary’s Honor Ctr. v. 

Hicks, 509 U.S. 502, 516-518 (1993).  At all times, the 

“ultimate burden of persuading the trier of fact that the 

[charged party] intentionally discriminated against” him remains 

with the complainant.  Silvera v. Orange Co. Sch. Bd., 244 F. 3d 

1253, 1258 (11th Cir. 2001). 

53.  To establish a prima facie case of discrimination in 

the present matter, Mrs. Richardson is required to show that she 

“(1) is a member of a protected class; (2) was qualified for the 

position at issue; (3) was subject to an adverse employment 

action; and (4) was replaced by someone outside the protected 

class, or, in the case of disparate treatment, shows that other 

similarly situated employees were treated more favorably.”  

Taylor v. On Tap Unlimited, Inc., 282 Fed. Appx. 801, 803 (11th 

Cir. 2008). 
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54.  Mrs. Richardson proved she is a member of a protected 

class, i.e., she is female.  Mrs. Richardson proved that she was 

“qualified for the position at issue,” as confirmed by her 

employer’s comments on her capabilities.  She also proved that 

she was subjected to an adverse employment action; she 

considered her employment to have been terminated.  Whether she 

was fired or abandoned her job, she did not provide any evidence 

that she was replaced by someone outside her protected class or 

that she was treated differently than other employees, male or 

female. 

55.  Mrs. Richardson’s claim of retaliation fails for lack 

of any competent evidence to support her allegation.   

RECOMMENDATION 

 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations Issue a Final Order finding that Respondent,          

C and C Enterprises, Inc., did not discriminate against 

Petitioner, Leslie Richardson. 
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DONE AND ENTERED this 10th day of May, 2017, in 

Tallahassee, Leon County, Florida. 

S                                   

R. BRUCE MCKIBBEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 10th day of May, 2017. 

 

 

ENDNOTE 

 
1/
  Mrs. Richardson did not explain why, if the timeclock was 

always fast, she did not acknowledge that fact and show up 

according to Aloha time rather than the “actual” time.  

Mr. McNair, the manager, said the Aloha time was always a few 

minutes later than real time, i.e., it was to the employees’ 

benefit.  
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Johannas C. Van Lierop, Attorney 
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(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

JENNIFER M. FOSTER-GARVEY, 

 

     Petitioner, 

 

vs. 

 

MCDONALD'S BAM-B ENTERPRISES, 

d/b/a MCDONALD'S, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-6982 

 

 

RECOMMENDED ORDER 

 

An evidentiary hearing was conducted on February 17, 2017, 

by video teleconference with sites in Orlando and Tallahassee, 

Florida, before Elizabeth W. McArthur, Administrative Law Judge, 

Division of Administrative Hearings (DOAH). 

APPEARANCES 

For Petitioner:  Gregory John Millan 

                 Qualified Representative 

                 9 Adler Place 

                 Brooklyn, New York  11208   

 

For Respondent:  Paul David Brannon, Esquire 

                 Dixie Daimwood, Esquire 

                 Carr Allison 

                 305 South Gadsden Street 

                 Tallahassee, Florida  32301 

 

STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent discriminated 

against Petitioner on the basis of race, national origin, or 

disability at Respondent’s place of public accommodation. 
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PRELIMINARY STATEMENT 

On May 10, 2016, Petitioner Jennifer M. Foster-Garvey 

(Petitioner or Ms. Foster-Garvey) filed with the Florida 

Commission on Human Relations (FCHR) a Public Accommodation 

Complaint of Discrimination against Respondent McDonald’s Bam-B 

Enterprises, d/b/a McDonald’s (Respondent or McDonald’s), 

alleging that on December 28, 2015, Respondent discriminated 

against her on the basis of race, color, sex, disability, and 

national origin. 

FCHR conducted an investigation, after which it issued its 

determination of no reasonable cause on November 4, 2016, finding 

that Petitioner failed to establish a prima facie case of 

discrimination and that there was no reasonable cause to believe 

Respondent engaged in discrimination as charged. 

Petitioner timely filed a Petition for Relief, requesting an 

administrative hearing to contest FCHR’s determination.  FCHR 

referred the matter to DOAH for assignment of an Administrative 

Law Judge to conduct the requested hearing. 

The final hearing was scheduled with input from the parties.  

Petitioner sought to have Gregory John Millan accepted as her 

qualified representative, but no affidavit was submitted by  

Mr. Millan attesting to his qualifications.  An Order was issued 

requiring an affidavit from Mr. Millan setting forth his 
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qualifications.  Thereafter, Mr. Millan submitted an affidavit, 

which was deemed acceptable and an Order was issued accepting  

Mr. Millan as Petitioner’s qualified representative. 

Prior to the hearing, the parties filed a Joint Pre-hearing 

Stipulation in which they framed the nature of the controversy 

(narrowed to whether Respondent discriminated against Petitioner 

on the basis of race/national origin and disability), stipulated 

to a few facts, and identified their proposed exhibits and 

witnesses.
1/
  To the extent the parties’ stipulations are 

relevant, they are incorporated in the findings below. 

At the final hearing, Petitioner testified on her own behalf 

and also presented the testimony of Eric Vidler, Adam Allegro, 

Shahanna Owensby, and Robert Millan.  Petitioner did not offer 

any exhibits into evidence.  Respondent presented additional 

testimony by Eric Vidler in its case.  Respondent’s Exhibits 1 

and 2 were admitted in evidence, without objection.    

At the conclusion of the hearing, the deadline for the 

parties to file proposed recommended orders (PROs) was discussed.  

The parties were informed that the standard deadline provided by 

rule is 10 days after the transcript is filed at DOAH.  

Petitioner requested additional time, and it was agreed that the 

PRO deadline would be 20 days after the filing of the transcript. 

The Transcript was filed on March 16, 2017.  Petitioner’s 

unopposed motion for an extension of the PRO deadline was 
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granted.  Both parties filed PROs by the extended deadline of 

April 17, 2017, and their filings have been given due 

consideration in the preparation of this Recommended Order.   

FINDINGS OF FACT 

1.  Respondent is a McDonald’s franchisee operating six 

McDonald’s restaurants in the Orlando area.  At issue in this 

case is the restaurant referred to as the “Lockhart” store.      

2.  The Lockhart McDonald’s is located on Orange Blossom 

Trail in Orlando, in a high-crime, low-income area.  This 

McDonald’s has a history of problems with persons using the 

restaurant for purposes other than purchasing food and drink 

there to consume onsite.  There has been a wide range of “other 

purposes” in the Lockhart McDonald’s history:  sitting at the 

dining tables without ordering any food or drink; panhandling 

(asking customers if they have a spare dollar); bringing in 

drinks purchased elsewhere, topped off with refills stolen from 

the McDonald’s drink station; soliciting restaurant customers for 

prostitution; and using the bathrooms to ingest or inject illegal 

drugs, leaving behind used hypodermic needles and other 

paraphernalia.  On two separate occasions, people overdosed on 

heroin in the bathrooms.        

3.  To combat these problems, which hurt business,  

Mr. Vidler enlisted the help of his brother, an Orange County 

Deputy Sheriff, who conducted drug and prostitution stings to 
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help clean up the restaurant.  In addition, the Lockhart 

McDonald’s adopted a no-loitering policy, a no-solicitation 

policy, and a policy requiring that only food and drink purchased 

there may be consumed there.  Notices of these policies are 

prominently displayed on signs at the restaurant.   

4.  Respondent’s witnesses testified, credibly and 

consistently, that these policies are enforced uniformly and 

strictly, with the goal being to avoid the problems they have had 

with persons improperly using the restaurant’s facilities.  As 

part of the enforcement procedure, if someone is observed seated 

at a table without any apparent McDonald’s food or drink items, 

after a few minutes a manager or other staff member will approach 

that person and politely inquire whether the person intends to 

make a purchase.   

5.  Petitioner is a black woman who has been a customer at 

the Lockhart McDonald’s.  She and her boyfriend, who is not 

black,
2/
 have gone there on occasion, made purchases, and enjoyed 

their meals, without incident. 

6.  On the day in question, December 28, 2015, Petitioner 

and her boyfriend went to the Lockhart McDonald’s for breakfast.  

The restaurant was not very busy or crowded when they arrived, 

with perhaps one other customer in line and another customer 

seated at a table in the separate dining area.  Petitioner went 



 

6 

to the dining area, while her boyfriend went to the counter to 

place their order. 

7.  The restaurant is fairly large, with physical and visual 

separation of the area where customers wait in line to place 

orders, pick up food, and get drinks at the drink station from 

the area where customers can go to sit at tables to consume their 

purchases.  Behind the ordering counter on the employee side, 

there is a door used by employees to enter the dining area.  

Through a small window at the top of the door, a customer waiting 

in line at the counter might be able to glimpse a small portion 

of the dining area, but otherwise would not be able to see or 

hear what is going on in the dining area. 

8.  Petitioner took a seat at a table by an outside window.  

She propped both of her feet up on the Corian window ledge and 

sat there gazing out the window. 

9.  Eric Vidler, the operations manager of Respondent’s six 

restaurants, was in the Lockhart McDonald’s that morning.  After 

Petitioner had taken her place by the window, Mr. Vidler and the 

Lockhart restaurant manager, Adam Allegroe, entered the dining 

area together to conduct a cleanliness walk-through.  They saw 

Petitioner, taking note of her unusual positioning, with feet 

propped up on the windowsill,
3/
 staring out the window.  They also 

noted that there was no sign of any McDonald’s food or drink 

purchases on the table or in her hands. 
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 10.  After a few minutes, consistent with the restaurant’s 

policies and procedures, Mr. Vidler approached Petitioner and 

politely inquired whether she intended to make a purchase.  She 

did not answer him.
4/
 

 11.  Mr. Vidler and Mr. Allegroe testified that usually, 

when they make such an inquiry, the person will respond, but 

sometimes they do not respond.  Since their goal is not to make a 

scene, offend, or embarrass anyone, under these circumstances 

they will usually walk away for a short period of time.  If the 

person had no legitimate business there, then the person often 

will disappear at that point. 

 12.  Mr. Vidler and Mr. Allegroe retreated to the men’s and 

women’s bathrooms, where they spent three to five minutes 

conducting their cleanliness inspection.   

 13.  When Mr. Vidler and Mr. Allegroe returned to the dining 

area, Petitioner was still seated, positioned the same way, with 

her feet still propped up on the windowsill.  She was still 

staring out the window, and still had no McDonald’s purchases on 

the table or in her hands. 

 14.  Mr. Vidler went back up to Petitioner, and following up 

on his prior statement to her, this time he told her, “Ma’am, if 

you are not going to be making a purchase today, then you are 

loitering and I need to ask you to leave.”  Mr. Vidler testified 

credibly that this is how he always handles the second approach 
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when the person does not answer his first inquiry.  The message, 

though direct, was delivered in a calm tone.  Mr. Vidler did not 

yell at Petitioner.  He did not threaten to call the police or 

have her arrested.  

 15.  This time, Petitioner responded.  She got up, flung a 

chair in Mr. Vidler’s direction with sufficient force so that the 

chair traveled some distance with all four chair legs four to six 

inches off the ground, until it fell against and partially on a 

half-wall that set off that portion of the dining area.
5/
 

 16.  Petitioner also responded verbally, using an elevated 

voice to express her anger.  Mr. Vidler said that she cursed, 

using a four-letter word.  Although more than one year later he 

did not recall exactly which curse word or words she uttered, he 

did recall that her words were not nice.  Mr. Allegroe 

corroborated Mr. Vidler’s recollection, testifying that 

Petitioner stood up, “slung” the chair in their direction, and 

“started speaking profanity.”  (Tr. 83).  She then left the 

restaurant.  

 17.  The testimony of Mr. Vidler and Mr. Allegroe describing 

their two encounters with Petitioner was corroborated by Shahanna 

Owensby, a guest services department manager for the Lockhart 

McDonald’s.  Ms. Owensby was seated at a table in the dining 

area, working on pricing and tagging merchandise, when she 
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noticed Petitioner.  She observed Mr. Vidler and Mr. Allegroe 

conducting their cleanliness walk-through.  She observed 

Mr. Vidler’s initial approach to Petitioner.  She heard 

Mr. Vidler ask Petitioner if she was going to be making a 

purchase, and confirmed that Petitioner did not respond.  She saw 

Mr. Vidler and Mr. Allegroe keep walking after that, back in the 

direction of the bathrooms.  She observed Mr. Vidler approach 

Petitioner a second time, estimated at four to eight minutes 

later.  She heard him tell Petitioner that if she was not making 

a purchase, he needed to ask her to leave.  She saw Petitioner 

stand up, pick up a chair, and fling, throw, or toss it:  “It was 

up in the air and it was off the ground, by her hand.”  (Tr. 98). 

  18.  By the time of Petitioner’s stormy exit from the 

restaurant, a family--a woman with some younger children--had 

entered the dining area and was seated near Ms. Owensby.  After 

Petitioner left, Ms. Owensby apologized to the family, who had 

witnessed the scene and had been exposed to the profanity used by 

Petitioner within their hearing range. 

 19.  After Petitioner left the restaurant, her boyfriend 

walked into the dining area with the food he had purchased.  The 

boyfriend described what happened next: 

A.  Jennifer, my wife, was not sitting at the 

table.  I thought she was at the--in the 

bathroom.  I put my tray on the opposite side 

of the table.  I was sitting to the left, I 

guess, or the right.  I was sitting on the 
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other side.  And that’s when I saw Mr. Vidler 

with a surprised face, you know, like wow-- 

 

Q.  [Mr. Millan].  Uh-huh. 

 

A.  --what happened here.  So he approached 

me and he said that he didn’t know--that he 

didn’t know.  And I asked him that he didn’t 

know what.  He said that he didn’t know that 

she was my wife, that she was there with me.  

(Tr. 108). 

 

 20.  At that point, Petitioner (whom Robert Millan clarified 

is his girlfriend, not his wife) knocked on the restaurant 

window, signaling for him to come outside.  He went out to her 

and asked what happened.  She told him that that person 

[Mr. Vidler] offended her.  When asked how he offended her, 

Robert Milan said that Petitioner responded as follows: 

She said he told her that what was she doing 

there, if she was going to buy food or if she 

was just going to sit there.  And those were 

the same words that he told me that he told 

her.
[6/]

  And then when I came back inside the 

store, I went and I asked him, you know, to 

explain to me what was going on.  And he said 

that.  You know, that--he said that he didn’t 

know that she was there with me. . . .  And 

he apologized to me.  He asked me if he 

-- if he could go apologize to my wife, 

Jennifer.  And I really told him that I think 

that was beyond apology because she was like, 

you know, angry.  So he said, well here, I 

give you my card and you can call the office 

and see what, you know, we can do about it.  

(Tr. 109-110). 

 

 21.  For some unexplained reason (perhaps a mistake filling 

the order or perhaps a request for customized food), Petitioner’s 

boyfriend waited ten minutes at the ordering counter, where he 
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was not able to see or hear the encounters in the separate dining 

area.  He was not even aware that Petitioner had stormed out in 

anger, although he confirmed that she was, indeed, angry when he 

went outside. 

 22.  Robert Millan did call Respondent’s office, as 

suggested by Mr. Vidler, and spoke with the owner of the 

franchise.  The owner also offered to apologize to Petitioner, 

but Robert Millan did not think she wanted to speak to anyone.  

The owner then offered a $50 gift card.  The boyfriend said that 

he would ask Petitioner, but she refused the gesture. 

 23.  No evidence was presented of any racial statements made 

directly or indirectly to Petitioner, or of any racial overtones 

to any of the statements made directly or indirectly to 

Petitioner. 

 24.  The circumstantial evidence presented does not support 

an inference that Respondent intentionally discriminated against 

Petitioner based on her race. 

 25.  Instead, all of the circumstantial evidence supports an 

inference that Respondent did not discriminate against Petitioner 

on the basis of her race. 

 26.  Respondent has a no-discrimination, no-harassment 

policy that is enforced as to its employees, customers and 

potential customers. 
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 27.  The Lockhart McDonald’s has a very diverse staff.  A 

comparison of the number of restaurant employees who are members 

of the classes of white, black, or Hispanic, the largest category 

represented by the restaurant’s employees is black; the next-

largest category is Hispanic; white employees are in the 

minority.  As to gender, female employees outnumber male 

employees.  Manager positions are spread among white and black 

males, and white, black, and Hispanic females.  The operations 

manager in charge of Respondent’s six restaurants, Mr. Vidler, is 

a white male as is the restaurant’s manager, Mr. Allegroe.  The 

other employee testifying at hearing, Ms. Owensby, is the 

restaurant’s guest services manager and she is a black female.  

The diversity of the restaurant’s staff is circumstantial 

evidence, though not particularly weighty evidence, suggesting a 

general absence of intent to discriminate on the basis of race.
7/
 

 28.  More compelling circumstantial evidence was provided by 

Mr. Vidler, who is the individual accused of discriminating 

against Petitioner because she is black.  Mr. Vidler testified 

with great sincerity that Petitioner’s accusation is not only 

unfounded, but it hits a particular sore spot with him.  Although 

he is a white male, his daughter is half-black.  He has 

experienced the pain of discrimination based on race, with unkind 

questions, or worse, directed to him or to his daughter, because 

their races do not match.  This personal fact shared by 
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Mr. Vidler is compelling circumstantial evidence giving rise to a 

inference that he would not intentionally discriminate against 

Petitioner based on her race. 

 29.  The evidence strongly supports a finding, and it is so 

found, that Mr. Vidler’s December 28, 2015, encounters with 

Petitioner were the reasonable implementation of Respondent’s 

reasonable policies for its Lockhart restaurant to ensure that 

persons using the restaurant’s facilities are there for the 

purpose of purchasing and consuming food and drink.  The 

credible, consistent testimony of Mr. Vidler and Respondent’s 

other employees who testified is that the no-loitering policy is 

applied uniformly to all persons, regardless of race, 

nationality, gender, disability, or any other classification, who 

are not apparently customers in that they have no McDonald’s food 

or drink purchases.  These persons are asked whether they intend 

to make a purchase, and if they do not respond in some fashion 

that they are indeed there to purchase food and/or drink, they 

are told that if they are not there to make a purchase, they are 

loitering and will have to be asked to leave.
8/
    

 30.  Petitioner has only herself to blame for not making 

clear to Mr. Vidler that she was there with her boyfriend, who 

was in line at the counter ordering their breakfast.  That would 

have ended the matter.  That Mr. Vidler only took the action he 

did because he did not know Petitioner was there with her 
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boyfriend was perhaps most convincingly established by Robert 

Millan’s testimony describing the utter surprise on Mr. Vidler’s 

face when he realized that Petitioner had, in fact, been waiting 

for someone who had been purchasing food.   

31.  The undersigned finds as a matter of ultimate fact that 

Respondent did not intentionally discriminate against Petitioner 

based on her race (the only protected class proven at hearing) or 

any other classification that might have applied to Petitioner 

but was not proven at hearing.
9/ 

 

CONCLUSIONS OF LAW 

32.  DOAH has jurisdiction of the subject matter of and the 

parties to this proceeding.  §§ 120.569, 120.57(1), and 

760.11(6), Fla. Stat. (2016).
10/ 

33.  The Florida Civil Rights Act of 1992, codified in 

chapter 760, Florida Statutes, prohibits discrimination in the 

workplace and in places of public accommodation. 

34.  Section 760.08 proscribes discrimination in places of 

public accommodation, as follows: 

All persons shall be entitled to the full and 

equal enjoyment of the goods, services, 

facilities, privileges, advantages, and 

accommodations of any place of public 

accommodation, as defined in this chapter, 

without discrimination or segregation on the 

ground of race, color, national origin, sex, 

handicap, familial status, or religion.  
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 35.  Section 509.092, Florida Statutes, provides the 

following clarification regarding a public accommodation 

discrimination claim under the Florida Civil Rights Act: 

Public lodging establishments and public food 

service establishments are private 

enterprises, and the operator has the right 

to refuse accommodations or service to any 

person who is objectionable or undesirable to 

the operator, but such refusal may not be 

based upon race, creed, color, sex, 

pregnancy, physical disability, or national 

origin.  A person aggrieved by a violation of 

this section or a violation of a rule adopted 

under this section has a right of action 

pursuant to s. 760.11. 

 

 36.  Section 509.101(1) is also germane.  This statute 

provides that places of public accommodation “may establish 

reasonable rules and regulations for the management of the 

establishment and its guests and employees;” and that each guest 

is required to abide by those rules and regulations while at the 

establishment, so long as notice of the rules is posted in 

English in a prominent place in the establishment. 

 37.  The parties stipulated, and the undersigned concludes, 

that Respondent is a “public accommodation,” as defined in 

section 760.02(11), as a restaurant principally engaged in 

selling food for consumption on the premises.  

38.  Title II of the Civil Rights Act of 1964, 42 U.S.C.      

§ 2000a, prohibits discrimination in places of public 

accommodation, in language identical to that found in section 
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760.08, except for the omission of certain protected classes not 

at issue in this case.  Accordingly, federal cases interpreting 

the similar federal civil rights law apply.  See Fla. Dep't of 

Cmty. Aff. v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 1991). 

39.  Due to the relative lack of Title II cases, federal 

courts routinely find guidance in the more extensive case law 

developed under Title VII of the Civil Rights Act of 1964,  

42 U.S.C. § 2000.  Federal courts have extended to public 

accommodation cases the shifting-burden analysis adopted by the 

U.S. Supreme Court for employment discrimination cases in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-804, 36 L. 

Ed. 2d 668, 93 S. Ct. 1817 (1973).  See Fahim v. Marriott Hotel 

Servs., 551 F.3d 344, 349 (5th Cir. 2008), and cases cited 

therein.  This analysis has been adopted in FCHR public 

accommodation cases.  See, e.g., Inman v. Jian Deng Bao, d/b/a 

China Gardens Rest., Case No. 11-5602 (Fla. DOAH Feb. 12, 2012; 

FCHR Apr. 23, 2012). 

40.  Under the McDonnell analysis as adapted to public 

accommodation discrimination cases, Petitioner has the burden of 

proving by a preponderance of the evidence a prima facie case of 

unlawful discrimination.  If Petitioner establishes a prima facie 

case, then the burden shifts to Respondent to articulate 

legitimate non-discriminatory reasons for the alleged 

discriminatory conduct.  If Respondent meets this burden of 
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production, then the burden shifts back to Petitioner to prove 

that the articulated reasons are a mere pretext, and that the 

actions were, in fact, motivated by unlawful discriminatory 

reasons.  Laroche v. Denny’s Inc., 62 F. Supp. 2d 1375, 1382-1383 

(S.D. Fla. 1999); Wells v. Burger King Corp., 40 F. Supp. 2d 

1366, 1368 (N.D. Fla. 1998). 

41.  The ultimate burden is on Petitioner to prove that she 

was the victim of intentional discrimination.  Laroche,  

62 F. Supp. 2d at 1383. 

42.  To establish a prima facie case, Petitioner must prove 

the following:  (1) Petitioner is a member of a protected class; 

(2) Petitioner attempted to contract for services and to afford 

herself the full benefits and enjoyment of a public 

accommodation; (3) Petitioner was denied the right to contract 

for those services and, thus, was denied the full benefits or 

enjoyment of a public accommodation; and (4) such services were 

available to similarly situated persons outside the protected 

class who received full benefits or enjoyment, or were treated 

better.
11/

  Laroche, 62 F. Supp. 2d at 1382. 

43.  Petitioner proved, and Respondent did not dispute, that 

she is a member of a protected racial class because she is black.  

Petitioner did not prove that she is also a member of a protected 

class with regard to national origin or with regard to an alleged 
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handicap/disability, as no evidence was offered on either of 

these subjects during the evidentiary hearing. 

44.  Petitioner arguably proved that she went to McDonald’s 

on the day in question for the purpose of obtaining services and 

affording herself full benefits and enjoyment of this public 

accommodation.  Nonetheless, Petitioner failed to express this 

intent to Mr. Vidler when he asked if she intended to make a 

purchase. 

45.  Based on the findings of fact above, Petitioner did not 

prove that Respondent denied her the right to contract for 

services, thereby denying her full benefits or enjoyment of 

McDonald’s, nor did Petitioner prove that she was subjected to 

markedly hostile conduct that a reasonable person would find 

objectively unreasonable under circumstances giving rise to an 

inference of discrimination. 

46.  Instead, the more credible evidence established that 

Petitioner unreasonably failed to respond to Mr. Vidler’s 

reasonable initial query of whether she intended to make a 

purchase, and Petitioner unreasonably erupted when Mr. Vidler 

came back several minutes later to tell her that if she did not 

intend to make a purchase, she was loitering and needed to leave.  

If Petitioner had simply responded by telling Mr. Vidler that her 

boyfriend was at the counter purchasing food, that would have 
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ended the inquiry and the couple could have enjoyed their 

breakfast. 

47.  Respondent’s non-discriminatory, non-hostile 

application of its no-loitering policy did not deny Petitioner 

the right to contract for services at McDonald’s.  Instead, 

Petitioner’s own refusal to respond to a reasonable inquiry 

caused the disruption of the couple’s full enjoyment of their 

purchased breakfast and the accommodations to consume it on the 

premises.  See, e.g., Stevens v. Steak N Shake, Inc., 35 F. Supp. 

2d 882, 891 (M.D. Fla. 1998) (“[S]ervice contingent on prepayment 

without racial discrimination is not tantamount to a refusal of 

service.”). 

48.  Petitioner failed to prove that any other similarly 

situated person at McDonald’s was treated more favorably that day 

or any other day.  Instead, Respondent’s witnesses testified 

consistently and credibly that they enforced their no-loitering 

policy uniformly to all persons, regardless of race, nationality, 

or any other factor, by approaching anyone who has been sitting 

at a table for a few minutes without any apparent McDonald’s food 

or drink items and politely inquiring whether the person intends 

to make a purchase.  Most people respond in some fashion.  

Petitioner did not.  For those who do not respond, the inquiring 

manager will walk away for a few minutes, and most of the non-

responding persons are gone before the manager comes back.  
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Petitioner was not gone (as she was waiting for her boyfriend, 

unknown to Mr. Vidler).  For those like Petitioner who do not 

disappear before the manager’s return, they are uniformly met 

with the same follow-up comment that Petitioner received:  if the 

person does not intend to make a purchase, they are loitering and 

need to leave. 

49.  Petitioner contends that her boyfriend, Robert Millan, 

was a similarly situated person who is not a member of 

Petitioner’s protected class and was treated more favorably that 

day.  Although Petitioner proved that her boyfriend is not a 

member of Petitioner’s protected racial class, the evidence 

establishes that he was not similarly situated.  He was not 

seated at a table alone over a ten-minute span with no apparent 

McDonald’s purchases, so as to invite Mr. Vidler’s inquiries; 

instead, he was at the ordering counter the whole time, ordering 

their breakfast.   

50.  No evidence was offered to prove that the no-loitering 

policy has not been applied uniformly to all persons regardless 

of race, gender, nationality, disability, or any other factor, 

who are seated at a table in the restaurant without purchased 

food or drink.  No evidence was offered to prove that the no-

loitering policy was waived for any other person within or 

outside of Petitioner’s protected class.  Accordingly, Petitioner 

failed to prove that other similarly situated persons not in her 



 

21 

same protected class were treated better than Petitioner or were 

given full benefits or enjoyment of this public accommodation 

while those same benefits/enjoyment were denied to Petitioner. 

51.  Even if Petitioner had met her burden of proving a 

prima facie case, Respondent articulated legitimate non-

discriminatory reasons for its actions, by explaining its 

reasonable policy to inquire of the intentions of persons seated 

in the restaurant without any apparent food or drink items 

purchased at McDonald’s.  Respondent reasonably explained its 

particular need for vigilance in enforcing this policy at this 

particular restaurant, in a high-crime, low-income area, where 

there has been a history of problems caused by persons in the 

restaurant for purposes other than purchasing items sold by 

McDonald’s for consumption there. 

52.  Petitioner offered no evidence to suggest that 

Respondent’s policies and procedures were mere pretexts.  

Instead, Respondent proved that its policies and procedures were 

reasonable and were not pretexts for engaging in discrimination.  

53.  Petitioner did not meet her ultimate burden of proving 

that she was a victim of intentional discrimination based on race 

or any other classification.  Instead, Petitioner was subjected 

only to Respondent’s reasonable policies and procedures that were 

applied in non-discriminatory fashion.  
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petition for Relief 

filed by Petitioner Jennifer M. Foster-Garvey. 

DONE AND ENTERED this 11th day of May, 2017, in Tallahassee, 

Leon County, Florida. 

S                                   

ELIZABETH W. MCARTHUR 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 11th day of May, 2017. 

 

 

ENDNOTES 

 
1/
  The Joint Pre-hearing Stipulation also set forth Petitioner’s 

position that issues to be determined included whether FCHR erred 

by considering affidavits submitted on Respondent’s behalf that 

were allegedly not in proper form, and whether Petitioner was 

entitled to a “default judgment” based on Respondent’s failure to 

answer the complaint.  These contentions were addressed at the 

outset of the hearing, to ensure that Petitioner’s representative 

understood that the hearing was de novo, not a review of FCHR’s 

investigation, and that “default judgments” are not authorized 

because no answer is required.  (Tr. 9-11).   

 
2/
  Petitioner is described by her race/skin color, as observed at 

hearing.  In Petitioner’s PRO, she is described as “Jamaican of 
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African Descent or of African Descent.”  No evidence was 

presented that Petitioner’s nationality is Jamaican; nonetheless, 

it might be inaccurate to describe Petitioner as “African-

American.”  Likewise, no evidence was presented regarding 

Petitioner’s boyfriend’s race, ethnicity, or national origin.  In 

Petitioner’s PRO, Petitioner’s representative goes to some 

lengths to argue from the boyfriend’s surname (Millan, the same 

as the representative’s surname), that he is Hispanic.  Argument 

based on possible name origins cannot substitute for actual 

evidence; these questions could have been asked, but were not.  

Nonetheless, based on observation, Petitioner’s boyfriend did not 

appear to be a member of the black race.  His classification is 

relevant only insofar as Petitioner’s representative argued that 

the boyfriend was a similarly situated person who is not of the 

same protected class as Petitioner and who was more favorably 

treated.  The undersigned accepts that the boyfriend is not a 

member of the same protected class as Petitioner. 

 
3/
  Mr. Vidler described Petitioner’s positioning as “very odd  

. . . with the feet up on the windowsill is kind of a--I don’t 

want to say disrespectful, but it just--it's not a normal seating 

position for a restaurant.”  (Tr. 46).  Although Mr. Vidler was 

hesitant to say that sitting at a restaurant table with both feet 

propped up on the windowsill is disrespectful, he certainly could 

have said that it was disrespectful of McDonald’s property, of 

the people who have to clean windowsills, and of the customers 

who might assume that a Corian window ledge would be a clean and 

appropriate place to put down a purse or a shopping bag.  Putting 

one’s feet on a window ledge in a restaurant is inappropriate, 

unsanitary, and disrespectful.  
 

4/
  The undersigned acknowledges that at hearing, Petitioner 

testified that she told Mr. Vidler that she was waiting for her 

boyfriend to bring food.  Petitioner’s testimony in this regard 

was not credible and is not credited.  Instead, Mr. Vidler’s 

testimony was the more credible version of this conflicting 

point.  As Mr. Vidler said several times, with great sincerity, 

if Petitioner had only said yes, her husband (or boyfriend) is 

ordering food, the inquiry would have ended.  Mr. Vidler said 

(again, with great sincerity) that even if Petitioner had 

responded by saying “hey, shut up, get away from me, don’t be 

rude, my husband’s up there buying food” (Tr. 60), he would have 

backed off immediately, as his goal of confirming that Petitioner 

was there for an appropriate purpose would have been met.  It is 

noted that Ms. Owensby corroborated Mr. Vidler’s testimony that 

Petitioner did not respond when asked if she intended to make a 

purchase.  Ms. Owensby’s testimony was also credible.     
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5/
  At the hearing, Petitioner was present and heard Mr. Vidler 

testify about what she did with the chair.  He was aggressively 

questioned by Petitioner’s representative about:  whether the 

chair was “thrown,” “flung,” or, as suggested by the 

representative, perhaps it was “more like a shove, then”  

(Tr. 66); how high in the air the chair traveled; how far the 

chair traveled; and whether it just hit the half-wall, went part 

of the way over the half-wall, or went all the way over the half-

wall.  The representative’s questions, particularly his 

suggestion that the chair was maybe just shoved by Petitioner 

instead of being thrown up in the air, seemed to acknowledge that 

Petitioner caused something untoward to happen to the chair.  Yet 

Petitioner, who testified only briefly (spanning less than two 

transcript pages, from page 70, line 18 to page 72, line 13), 

after Mr. Vidler testified about the chair, was never asked about 

what she did to the chair, nor did she volunteer one word about 

the chair.  In keeping with his aggressive hearing strategy, 

Petitioner’s representative spent the bulk of the PRO attempting 

to pick apart the testimony of Mr. Vidler and Respondent’s other 

witnesses, offering dictionary definitions of the various words 

they used to describe the incident, and then arguing from those 

definitions that their testimony was wildly inconsistent.  This 

effort was wholly unpersuasive.  The subsequent attempt to parlay 

the so-called inconsistencies into a claim that Respondent’s 

witnesses committed perjury was over the top, unwarranted, and 

inappropriate.  Contrary to Petitioner’s argument, the 

undersigned finds the testimony of Respondent’s witnesses 

regarding the events on the day in question to be generally 

consistent, credible, and persuasive.  And with respect to their 

testimony regarding the airborne chair, the testimony stands 

unrefuted by Petitioner, who had every opportunity to address 

what was said on the subject, but chose not to respond. 
 

6/
  Robert Millan was sequestered from the hearing room at the 

request of Petitioner’s representative, who asked for 

sequestration of all witnesses besides Petitioner and Mr. Vidler 

as Respondent’s representative.  Robert Millan’s testimony was 

credible and notable in its consistency with Respondent’s 

witnesses and its inconsistency with Petitioner’s testimony.  In 

particular, contrary to Petitioner’s hearing testimony, 

immediately after the encounters with Mr. Vidler, Petitioner did 

not tell her boyfriend that Mr. Vidler yelled at her, threatened 

to call the police, or threatened to have her arrested.  Surely, 

if that is what Mr. Vidler did and said, Petitioner would have 

included those details when she told her boyfriend what 

Mr. Vidler did to offend her.   
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7/
  Petitioner’s representative lodged a disingenuous post-hearing 

attack on one of Respondent’s exhibits, offered and admitted into 

evidence without objection for the purpose of showing the 

restaurant’s employees by date of hire and job classification, 

referred to on the exhibit as “department,” i.e., whether the 

employee is in a managerial or crew position.  (R. Exh. 2).  

Respondent’s other exhibit reflects the same list of employees, 

whether the employee is male or female, and whether the employee 

is black, white, or Hispanic.  (R. Exh. 1).  The post-hearing 

attack was directed to Respondent’s Exhibit 2, because 

Respondent’s counsel identified the exhibit (correctly) by the 

heading at the top of the document, “Employee Pay/Dept.”  As 

Mr. Vidler testified, the document was generated from 

Respondent’s computer records.  A column on the exhibit, labelled 

Pay/Rate, is blank, apparently having been redacted.  

Petitioner’s representative, in Petitioner’s PRO, made the wholly 

unwarranted and inflammatory assertion that counsel for 

Respondent committed a fraud on the tribunal by reciting the 

heading of the document (presumably because someone not looking 

at the information on the document might think there is pay/rate 

information there).  He also argued, without any basis, that the 

evidentiary value of the document is undermined by the omission 

of the pay/rate information.  The argument is, apparently, that 

even though Respondent’s exhibits reflect impressive diversity at 

the Lockhart restaurant, one cannot really know whether 

Respondent discriminates without also knowing whether equal pay 

is provided.  This argument is baseless.  Perhaps if this was an 

action by an employee claiming employment discrimination as to 

the pay provided, the information Petitioner’s representative 

belatedly says is important might actually be relevant.  Instead, 

this argument comes across as a concession that Respondent’s 

exhibits show an impressively diverse staff, such that 

Petitioner’s representative felt compelled to lodge such an 

unwarranted attack.  There was no fraud on this tribunal, nor was 

the exhibit misrepresented in any way; the exhibit was offered 

for the relevant information shown.  Had Respondent preserved 

this argument by timely objecting to the introduction of the 

exhibit at hearing, Respondent would have been able to explain 

why the pay rate information was taken out of the exhibit, but 

Petitioner’s belated attack deprives Respondent of that 

opportunity.  By these unwarranted and inflammatory post-hearing 

accusations, not preserved by a timely objection at hearing, 

Petitioner’s representative has come dangerously close to 

violating the standards of conduct to which qualified 

representatives must adhere in this tribunal.  See Fla. Admin. 

Code R. 28-106.107(3)(a), (b). 
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8/
  Throughout this proceeding, from the Petition for Relief 

through the PRO, Petitioner’s representative has attempted to 

argue that Respondent must demonstrate the elements of the crime 

of loitering or trespass in order to apply its no-loitering 

policy to persons at the restaurant.  That argument is rejected.  

Respondent is not seeking to prosecute Petitioner or anyone else 

for a crime, and its business policies are not subject to 

determination as if one were interpreting and applying a criminal 

statute in a penal proceeding.  The policies themselves are not 

at issue; instead, the only question is whether the policies are 

a pretext to cover up intentional discrimination.  Curiously, 

although for virtually every other word used by Respondent’s 

witnesses, Petitioner’s representative resorted to dictionary 

definitions, Petitioner’s representative did not consider the 

ordinary meaning of the term “loiter,” which means:  “To remain 

in an area for no obvious reason,” as in teenagers loitering in 

the parking lot, according to Merriam-Webster’s online dictionary 

at www.merriam-webster.com; or “To stand idly about; linger 

without any purpose” according to the American Heritage online 

dictionary at www.ahdictionary.com.  Respondent’s no-loitering 

policy is consistent with the ordinary meaning of loitering as 

gleaned from dictionaries.  More to the point, Respondent proved 

that is no-loitering policy is uniformly applied, and is not used 

as a pretext for intentional discrimination. 
 

9/
  Petitioner alleged in her Petition for Relief that she was 

subjected to discrimination not only because of her race/skin 

color, but also, because of her national origin, alleged to be 

Jamaican, and because of her handicap/disability.  Petitioner did 

not offer any proof of her national origin, nor did Petitioner 

offer any proof to establish that she has a handicap or 

disability within the meaning of the Florida Civil Rights Act.  

Indeed, these omissions were noted as Petitioner was concluding 

her brief testimony, and her representative was given the 

opportunity to ask additional questions directed to the 

alternative theories of discrimination.  He elected not to do so.  

It was acknowledged that Petitioner’s race had been established 

and that the claimed discrimination would be limited to the 

classification that had been proven.  Despite this record 

discussion, Petitioner’s PRO was replete with references to 

Petitioner’s alleged national origin and to Petitioner’s alleged 

handicap/disability.  No citation to any record evidence was 

provided, and none could be provided.  Instead, the PRO included 

improper references to material extraneous to the record 

evidence.  As was made clear to Petitioner’s representative at 

hearing, findings of fact must be based exclusively on the 

http://www.merriam-webster.com/
http://www.ahdictionary.com/
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evidentiary record.  See § 120.57(1)(j), Fla. Stat.  Thus, the 

references to matters outside of the record were not considered. 

 
10/

  References to Florida Statutes are to the 2016 codification.  

The discrimination laws cited herein were not amended in 2016. 

 
11/

  In a recent administrative case involving alleged public 

accommodation discrimination, a somewhat different test was used 

for whether a prima facie case was established.  In Ferrer v. 

Pepito’s Plaza, Case No. 16-0589 (Fla. DOAH Oct. 27, 2016; FCHR 

Jan. 19, 2017), the Administrative Law Judge borrowed what he 

described as “a workable test” for a claimant’s prima facie case 

from a Iowa federal district court decision in Kirt v. Fashion 

Bug # 3253, Inc., 479 F. Supp. 2d 938 (N.D. Iowa 2007).  The test 

requires proof of the following elements:  (1) the claimant is a 

member of a protected class; (2) the claimant sought to enjoy the 

accommodations, advantages, facilities, services, or privileges 

of a "public accommodation"; and (3) the claimant did not enjoy 

the accommodations, advantages, facilities, services, or 

privileges of the "public accommodation" in that (a) she was 

refused or denied the accommodations, advantages, facilities, 

services, or privileges of the "public accommodation" under 

circumstances giving rise to an inference of discrimination, or 

(b) she was allowed to use the accommodations, advantages, 

facilities, services, or privileges of the "public 

accommodation," but was otherwise discriminated against in the 

furnishing of those accommodations, advantages, facilities, 

services, or privileges by being subjected to markedly hostile 

conduct that a reasonable person would find objectively 

unreasonable under circumstances giving rise to an inference of 

discrimination.  Id. at 963.  FCHR adopted the recommended 

conclusions of law in its Final Order, although FCHR has also 

adopted the alternative articulation of the test for establishing 

a prima facie case in the Inman decision cited above.  The 

alternative “markedly hostile conduct” test is addressed herein. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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