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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

MONICA SCOPEL, 

 

     Petitioner, 

 

vs. 

 

EVENTS BY PREMIER, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 17-0445 

 

 

RECOMMENDED ORDER 

 

This case came before Robert L. Kilbride, an Administrative 

Law Judge of the Division of Administrative Hearings ("DOAH"), 

for final hearing on March 9, 2017, by video teleconference 

between sites in Lauderdale Lakes and Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  Monica Scopel, pro se 

                 1928 Aspen Lane 

                 Weston, Florida  33327 

 

For Respondent:  Jesus E. Cuza, Esquire 

                 Holland & Knight 

                 Suite 3300 

                 701 Brickell Avenue 

                 Miami, Florida  33131 

 

STATEMENT OF THE ISSUES 

Whether Respondent committed the unlawful employment 

practice alleged by Petitioner in her Employment Charge of 

Discrimination filed with the Florida Commission on Human 
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Relations ("FCHR") on May 3, 2016; and, if so, what relief should 

Petitioner be granted. 

PRELIMINARY STATEMENT 

On May 3, 2016, Monica Scopel ("Petitioner") filed an 

Employment Charge of Discrimination ("Complaint") with FCHR, 

alleging that Events by Premier ("Respondent" or "Events by 

Premier") terminated her employment as a kitchen manager because 

of her marital status.  Following its investigation of the 

Complaint, FCHR notified the parties in a letter dated 

December 20, 2016, that "no reasonable cause exists to believe 

that an unlawful practice occurred." 

Taking exception to this conclusion, Petitioner elected to 

pursue her administrative remedies and timely filed a Petition 

for Relief with FCHR dated January 19, 2017.  FCHR referred the 

matter to DOAH to assign an Administrative Law Judge to conduct a 

final hearing under chapter 120, Florida Statutes (2016).
1/
 

The final hearing was held on March 9, 2017.  Respondent and 

Petitioner were present.  Petitioner represented herself.  The 

parties agreed that Respondent would present its case first 

followed by Petitioner's presentation, with the understanding 

that Petitioner had the burden of proving her allegations, 

despite the order of proof presented. 

At the hearing, Respondent's counsel called and presented 

the testimony of Petitioner and Steven Pollak.  Respondent's 
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Exhibits R1, R2, and R3 were received into evidence without 

objection.  Petitioner presented Susan Pollak as a witness and 

offered Exhibits A, D through F, H through J, and a document 

entitled "Answers October 7th."
2/
 

The final hearing Transcript was filed with DOAH on 

April 13, 2017.  The parties timely submitted proposed 

recommended orders or their proposals, which were given due 

consideration in the preparation of this Recommended Order. 

FINDINGS OF FACT 

Based on the record as a whole and the evidence presented, 

the undersigned makes the following findings of material and 

relevant facts: 

1.  Petitioner started her employment in July 2002 with 

Events by Premier.  The company provides exclusive catering 

services for the Jewish Center in Aventura, Florida.
3/
 

2.  Petitioner's employment in 2002 followed her marriage to 

Michael Pollak, a co-owner of Events by Premier. 

3.  Petitioner became a full-time employee in 2013 and was 

assigned to the position of kitchen manager.  At that point, her 

husband was the chef and supervised her work in the kitchen.  

Their work relationship continued in this manner until she was 

terminated from employment in late July 2015. 
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4.  Petitioner's performance was satisfactory, and there was 

no evidence to suggest that she was unable to adequately perform 

her duties as kitchen manager. 

5.  The evidence was largely undisputed that the position of 

kitchen manager was created specifically to accommodate 

Petitioner and her husband, a co-owner of the business.  There 

had been no prior kitchen manager positions at Events by Premier, 

and the title and position were not needed to operate the 

business. 

6.  Another owner of Events by Premier, and its president, 

was Steven Pollak.  He is the brother of Michael Pollak and was 

Petitioner's brother-in-law.  

7.  During the weeks leading up to her termination in 

July 2015, her relationship with her husband, Michael Pollak, 

became openly strained and tense due to marital problems. 

8.  Steven Pollak described the work environment between 

Petitioner and her husband as not a good one, and it created, as 

he described, a "toxic" work environment.  There was screaming, 

hollering, and profanity exchanged between Petitioner and her 

husband at work. 

9.  It was decided that Petitioner needed to be terminated 

for the best interests of the company and also due to the 

unprofitability of the company in the first half of 2015.
4/
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10.  As a result of the poor working environment existing 

between Petitioner and her husband, and Respondent's unprofitable 

performance in the first half of the year 2015, Steven Pollak 

informed Petitioner on July 26, 2015, that he was letting her 

go.
5/
 

11.  After she was fired, Petitioner filed a Complaint with 

FCHR.  The basis of her Complaint was that she was terminated 

because of her "marital status." 

12.  At the hearing, Petitioner explained her opinion 

regarding the basis for her termination.  She felt that her 

termination occurred because the company feared that she knew 

things about the company, including improper unemployment claims 

and other financial information.
6/
 

13.  It was clear to the undersigned that Petitioner had 

serious emotional and relational issues with her husband that 

made it difficult, if not impossible, for her to work 

harmoniously with him.  She testified at the hearing and 

characterized her relationship with her husband after her 

termination as "out of control." 

14.  Based upon the evidence presented and the record as a 

whole, Petitioner was not terminated because of her "marital 

status."  Rather, the evidence demonstrated that there were 

legitimate and non-discriminatory business reasons for 

terminating Petitioner. 
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15.  Similarly, her termination was based upon the hostile 

relationship which existed between Petitioner and her husband, 

Michael Pollak, in the weeks and months leading up to her filing 

a petition for divorce--not because of her marital status (e.g., 

not because she was married, separated, or divorced). 

CONCLUSIONS OF LAW 

16.  DOAH has personal and subject matter jurisdiction in 

this proceeding pursuant to sections 120.569, 120.57(1), and 

760.11(7), Florida Statutes. 

17.  The Florida Civil Rights Act of 1992 ("FCRA"), 

chapter 760, Florida Statutes (2015), prohibits discrimination in 

the workplace.  Among other things, the FCRA makes it unlawful 

for an employer: 

To discharge or to fail or refuse to hire any 

individual with respect to compensation, 

terms, conditions, or privileges of 

employment, because of such individual's 

race, color, religion, sex, national origin, 

age, handicap, or marital status. 

 

§ 760.10(1)(a), Fla. Stat. (2015). 

 

18.  The FCRA, as amended, is patterned after the Age 

Discrimination in Employment Act ("ADEA") and Title VII of the 

Civil Rights Act of 1964.  Thus, federal court cases interpreting 

the ADEA and Title VII are applicable to discrimination cases 

arising under the FCRA.  Petrik v. City of Pembroke Pines, 120 

So. 3d 102 (Fla. 4th DCA 2013); Sunbeam TV Corp. v. Mitzel, 83 
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So. 3d 865, 877 n.3 (Fla. 3d DCA 2012); Woolsey v. Town of 

Hillsboro Beach, 2013 U.S. App. LEXIS 18569, *1 n.1 (11th Cir. 

2013). 

19.  Likewise, FCHR and Florida courts have determined that 

federal discrimination law should be used as guidance when 

construing the other anti-discrimination provisions of 

section 760.10.  See, e.g., Fla. State Univ. v. Sondel, 685 So. 

2d 923, 925 n.1 (Fla. 1st DCA 1996); Valenzuela v. GlobeGround N. 

Am., LLC, 18 So. 3d 17, 21 (Fla. 3d DCA 2009). 

STANDARDS OF PROOF IN A DISCRIMINATION CASE 

20.  Generally, two types of evidence are used in employment 

discrimination cases--direct and circumstantial evidence, or a 

combination of both. 

21.  Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent, without resorting 

to inferences or presumptions and must in some way relate to the 

adverse action against the complainant.  Greene v. Sch. Bd. of 

Broward Cnty., 2014 U.S. Dist. LEXIS 111664 *13-14 (S.D. Fla. 

2014).  Generally, only the most blatant or direct remarks, whose 

intent could mean nothing other than to discriminate, constitute 

direct evidence of discrimination.  Id. at 26. 

22.  In this case, there was no direct evidence of "marital 

status" discrimination offered by Petitioner.  More specifically, 

there was no evidence in the form of blatant or direct verbal 
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statements, emails, memos, or documents offered to show that 

Respondent intended to discriminate against Petitioner because of 

her "marital status." 

23.  When direct evidence of discrimination does not exist, 

the employee may attempt to establish a prima facie case by way 

of circumstantial evidence through the burden-shifting legal 

framework articulated by the United States Supreme Court in 

McDonnell Douglas Corporation v. Green, 411 U.S. 792, 802-805 

(1973). 

24.  However, failure to establish a prima facie case of 

discrimination by either direct or circumstantial evidence ends 

the inquiry.  See Kidd v. Mando Am. Corp., 731 F.3d 1196, 1202 

(11th Cir. 2013).  If, however, the employee succeeds in making a 

prima facie case, the burden then shifts to the employer to 

articulate a legitimate, non-discriminatory reason for its 

complained-of conduct.  Id.  This intermediate burden of 

persuasion by the employer to articulate a legitimate, non-

discriminatory reason for its complained-of conduct is 

"exceedingly light."  Vessels v. Atlanta Indep. Sch. Sys., 408 

F.3d 763, 769-70 (11th Cir. 2005). 

25.  If the employer meets this burden, the employee is 

obligated to prove that the proffered reason was not the true 

reason for the employment decision, but rather was only a pretext 

or excuse for discrimination.  Kidd, 731 F.3d at 1202.  The 
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employee may satisfy this burden directly by showing that a 

discriminatory reason more likely than not motivated the 

termination decision, or indirectly, by showing that the 

proffered reason for the employment decision is not worthy of 

belief.  Dep't of Corr. v. Chandler, 582 So. 2d 1183, 1186 

(Fla. 1st DCA 1991). 

26.  Notwithstanding this shift in the burden of production, 

the ultimate burden of persuasion remains at all times with the 

employee.  Byrd v. BT Foods, Inc., 948 So. 2d 921, 927 (Fla. 4th 

DCA 2007).  See also Texas Dep't of Cmty. Aff. v. Burdine, 450 

U.S. 248, 253, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 

27.  In evaluating claims of discrimination in the 

workplace, it is important to remember that "courts do not sit as 

a super-personnel department that re-examine an entity's business 

decisions."  Davis v. Town of Lake Park, Fla., 245 F.3d 1232, 

1244 (11th Cir. 2001).  Whether an employment decision was 

prudent, just, or fair is immaterial, because an employer "may 

fire an employee for a good reason, a bad reason, a reason based 

on erroneous facts, or for no reason at all," as long as its 

action is not for a discriminatory reason.  Nix v. WLCY 

Radio/Rahall Commc'ns, 738 F.2d 1181, 1187 (11th Cir. 1984).
7/
 

28.  Further, an employee may not recast the employer's 

proffered nondiscriminatory reasons or substitute her business 

judgment for that of the employer.  Chapman v. AI Transport, et 
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al., 229 F.3d 1012, 1030 (11th Cir. 2000).  Provided that the 

proffered reason is one that might motivate a reasonable employer 

to terminate an employee, an employee must meet those reasons 

head on and rebut them.  The employee cannot succeed by simply 

quarrelling with the wisdom of those reasons.  Id. 

29.  In Florida, marital status discrimination under 

section 760.10 means that an employee is terminated because they 

are married, single, divorced, widowed, or separated.  The 

Florida Supreme Court has held that the term "marital status," as 

used in the FCRA section prohibiting discrimination based on 

marital status, "means the state of being married, single, 

divorced, widowed or separated, and does not include the specific 

identity or actions of an individual's spouse."  Donato v. Am. 

Tel. & Tel. Co., 767 So. 2d 1146, 1154–1155 (Fla. 2000). 

30.  Significantly, marital status does not include the 

specific identity or actions of an individual's spouse."  Burke-

Fowler v. Orange Cnty., Fla., 447 F.3d 1319, 1326 (11th Cir. 

2006)(citing Donato, 767 So. 2d 1146, 1155 (rejecting the 

argument that "marital status" discrimination includes "the 

status of marriage or non-marriage to a particular individual")). 

31.  As the Florida Supreme Court has emphasized in Donato, 

"[t]o construe the term 'marital status' broadly to include the 

identity or actions of an individual's spouse would expand its 

meaning beyond that in which it is commonly and ordinarily used."  
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Donato, 767 So. 2d at 1154; see also Burke-Fowler, 447 F.3d at 

1215 ("Plaintiff seeks protection under the statute based on the 

identity of her spouse, and the Florida Supreme Court has refused 

to extend such a protection."); Indus. Affiliates, Ltd. v. Fish, 

25 So. 3d 629 (Fla. 3d DCA 2009)("The record conclusively 

demonstrates that [plaintiff] . . . was terminated after years of 

service because she married one of three 'hands-on' partners who 

operated her employer.  It is established that a valid 

discrimination claim cannot arise on the basis of 'the specific 

identity . . . of an individual's spouse.'"). 

32.  Under the Florida Supreme Court's interpretation of the 

"marital status" provision of section 760.10 in Donato, the 

meaning of the term "marital status," without more, should be 

narrowly construed and is limited to being discriminated against 

because of one's status as married, or not married.  To construe 

the term in this case to include the identity of Petitioner's 

husband, or actions uniquely related to their pre- or post-

marital problems, would be an improper extension and reading of 

section 760.10. 

ULTMATE FINDINGS AND CONCLUSIONS OF LAW 

33.  Turning to this case, based on the evidence presented 

at the final hearing, there was no credible or persuasive 

evidence presented to show that Respondent discriminated against 

Petitioner and fired her because of her marital status. 
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34.  The persuasive and credible evidence presented at the 

hearing showed that Petitioner was terminated because (1) it was 

in the best interest of the company to eliminate a position 

created for her and (2) to discontinue what was an unproductive 

and toxic work environment created by the marital problems 

between Petitioner and her husband, Michael Pollak. 

35.  Likewise, there was no credible evidence presented by 

Petitioner to show that the reasons given by Respondent for her 

termination were not true, or were only a ruse or pretext for 

marital discrimination. 

36.  Petitioner failed to demonstrate "such weaknesses, 

implausibilities, inconsistencies, incoherencies, or 

contradictions in the employer's proffered legitimate reasons for 

its actions that a reasonable factfinder could find them unworthy 

of credence."  Combs v. Plantation Patterns, Meadowcraft, Inc., 

106 F.3d 1519, 1538 (11th Cir. 1997). 

37.  While Steven Pollak's decision to terminate Petitioner 

may have seemed unfair, abrupt, or even unjustified, this does 

not convert an otherwise lawful termination into an illegal one. 

38.  A threshold legal question that was not addressed by 

the parties is whether Events by Premier is an "employer" as 

defined in section 760.02(7).  This is a prerequisite for 

Petitioner's claim to be actionable under FCRA.  The United 

States Supreme Court has determined that question to be an 
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element of a person's claim for relief.  Arbaugh v. Y & H Corp., 

546 U.S. 500, 516 (2006), accord, Morrison v. Amway, 323 F.3d 920 

(11th Cir. 2003).  FCHR has expressed its agreement with that 

determination and, in that regard, has determined that:  whether 

a respondent has the requisite number of employees to be governed 

by FCRA is not a jurisdictional issue, but rather is an element 

of Petitioner's claim for relief.  Hill v. Goga Bap Corp., d/b/a 

Subway Store No. 13268, Case No. 12-0886 (Fla. DOAH Jan. 7, 2013; 

FCHR Mar. 11, 2013). 

39.  For Petitioner to meet her burden of proof regarding 

this element, she was required to demonstrate that Events by 

Premier employed 15 or more individuals for each working day in 

20 or more weeks during the year in question.  Walters v. Metro. 

Educ. Enter., Inc., 519 U.S. 202 (1997). 

40.  Events by Premier had six to seven employees, which is 

not a sufficient number for Petitioner to prove that it met the 

definition of an "employer" under FCRA. 

41.  Section 760.02 defines "employer" as: 

Definitions.--For the purposes of ss. 760.01-

760.11 and 509.092, the term: 

 

*     *     * 

 

(7)  "Employer" means any person employing 

15 or more employees for each working day in 

each of 20 or more calendar weeks in the 

current or preceding calendar year, and any 

agent of such a person. 
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This constitutes an additional and independent basis to conclude 

that Petitioner has not successfully proven the elements of her 

claim. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations dismiss the Petition for Relief and find in 

Respondent's favor. 

DONE AND ENTERED this 4th day of May, 2017, in Tallahassee, 

Leon County, Florida. 

S                                   

ROBERT L. KILBRIDE 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 4th day of May, 2017. 

 

 

ENDNOTES 

 
1/
  Unless otherwise indicated, citations to the official statute 

law of the state of Florida refer to Florida Statutes 2016. 

 
2/
  Petitioner chose not to testify during her case presentation. 
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3/
  The evidence was undisputed that Respondent employed less than 

15 people during all relevant time periods, particularly when 

Petitioner was terminated in late July 2015. 

 
4/
  The company's profit and loss statement for January through 

July 2015 showed a net income, YTD, of -$27,590.17, and the 2014 

company U.S. tax return showed a loss of $35,711.00.  See Pet. 

Exs. E and O, respectively. 

 
5/
  Despite a variety of terms used to describe her separation 

from Events by Premier, including being "laid off," it was 

undisputed that she was being involuntarily terminated or fired. 

 
6/
  Nonetheless, her FCHR charge was limited to marital status 

discrimination under section 760.10, Florida Statutes, and it is 

under this specific claim that the case will be decided. 

 
7/
  In this case, there was no evidence offered to show that 

Petitioner had a contract of employment with the company.  She 

was an employee "at will."  However, "at will" employees are 

entitled to raise claims of discrimination under chapter 760. 

 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

Jesus E. Cuza, Esquire 

Holland & Knight 

Suite 3300 

701 Brickell Avenue 

Miami, Florida  33131 

(eServed) 

 

Monica Scopel 

1928 Aspen Lane 

Weston, Florida  33327 

(eServed) 
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Cheyanne M. Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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