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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

JANCIE VINSON, 

 

     Petitioner, 

 

vs. 

 

HIGBEE COMPANY, d/b/a DILLARD'S, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-4123 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, this case was heard on January 17, 

2017, via video teleconference in Tallahassee and Miami, 

Florida, before Yolonda Y. Green, a duly-designated 

Administrative Law Judge of the Division of Administrative 

Hearings (“DOAH”). 

APPEARANCES 

For Petitioner:  Carla D. Franklin, Esquire 

   Carla D. Franklin, P.A. 

   204 West University Avenue, Suite 3 

   Gainesville, Florida  32601   

 

For Respondent:  Christopher W. Deering, Esquire 

   Ogletree, Deakins, Nash,  

    Smoak & Stewart, P.C. 

   420 North 20th Street, Suite 1900 

   Birmingham, Alabama  35203  

 

STATEMENT OF THE ISSUE 

Whether Respondent subjected Petitioner to an unlawful 

employment practice on the basis of her race or age; or in 
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retaliation to her engagement in a lawful employment activity, 

in violation of section 760.10, Florida Statutes. 

PRELIMINARY STATEMENT 

Petitioner, Jancie Vinson (“Ms. Vinson” or “Petitioner”), 

filed a Complaint of Employment Discrimination with the Florida 

Commission on Human Relations (“FCHR”) on September 18, 2015.  

The complaint alleged that Respondent, Higbee Company, d/b/a 

Dillard’s (“Dillard’s” or “Respondent”), had discriminated 

against her on the basis of race and age and had retaliated 

against her for engaging in a protected employment activity.  

Following its investigation of the allegations, FCHR issued a 

determination of “No Reasonable Cause” regarding Petitioner’s 

complaint on June 16, 2016.  

On July 15, 2016, Petitioner filed a Petition for Relief 

requesting an administrative hearing regarding FCHR’s “No Cause” 

determination pursuant to section 760.11(7).  

FCHR referred the matter to DOAH on July 21, 2016, and on 

July 22, 2016, this matter was assigned to Administrative Law 

Judge E. Gary Early.  On August 2, 2016, this matter was 

transferred to the undersigned and the undersigned issued a 

Notice of Hearing, setting the final hearing for September 16, 

2016.  However, at the request of the parties, the final hearing 

was continued twice, and ultimately scheduled to commence on 

January 17, 2017.  
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The final hearing was convened on January 17, 2017.  At 

hearing, Joint Exhibits J-1 through J-4 were admitted.   

Petitioner testified on her own behalf.  Petitioner offered 

Exhibits P-1 through P-10, P-13 through P-17, P-20, and P-22 

through P-27, which were admitted.   

Respondent offered the testimony of Tiffany A. Lobdill, 

former store manager of Dillard’s Store No. 234.  Respondent 

offered Exhibits R-2 through R-10, R-14 through R-16, R-18, 

R-20, R-22, R-23, R-27, R-28, R-31, R-33, R-38, R-39, R-42, and 

R-43, which were admitted.   

The proceeding was recorded by a court reporter and 

Respondent ordered a copy of the transcript.  A one-volume 

Transcript of the final hearing was filed with the DOAH on 

February 10, 2017.  The parties timely filed Proposed 

Recommended Orders, which have been carefully considered in the 

preparation of this Recommended Order.  

All statutory citations are to Florida Statutes (2014), 

unless otherwise indicated. 

FINDINGS OF FACT 

1.  At all times material to this matter, Ms. Vinson, an 

African-American female, was employed by Dillard’s.  Ms. Vinson 

was 56 years old at the time of her termination from Dillard’s.  

2.  Dillard’s is a retail department store operating in 

Gainesville, Florida.  Ms. Vinson worked at Dillard’s Store 
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No. 0234.  At all times material to this matter, Dillard’s 

employed more than fifteen full-time employees. 

3.  On June 8, 2004, Ms. Vinson was hired by Dillard’s as a 

part-time sales associate and assigned to the Ladies Ready-to-

Wear department.  She worked in Ready-to-Wear until her 

termination on October 3, 2014.  As a sales associate, 

Ms. Vinson was responsible for selling merchandise to customers 

and protecting Dillard’s assets.   

4.  During Ms. Vinson’s orientation, she received a copy of 

Dillard’s Associate Work Rules, General Policies, and Benefits 

manual, which include Dillard’s attendance policy and 

expectations for associates.  Ms. Vinson signed an Associate 

Certification form acknowledging receipt of Dillard’s policies. 

5.  Throughout Ms. Vinson’s employment at Dillard’s, she 

also worked full-time as a parole officer with the State of 

Florida Department of Corrections (“DOC”). 

6.  When Ms. Vinson began working at Dillard’s, she advised 

her manager that her Dillard’s work availability may fluctuate 

based upon the work responsibilities of her full-time job as a 

parole officer.  As a parole officer who works with sexual 

offenders, Ms. Vinson’s schedule at her full-time job depends 

upon several variables, including court appearances and visits 

with offenders.  Because some of these variables are beyond 

Ms. Vinson’s control, the manager of Dillard’s at the time of 
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her hire agreed to work around Ms. Vinson’s work schedule at her 

full-time job. 

7.  At times, Ms. Vinson would be late for her shift at 

Dillard’s due to the work responsibilities as a parole officer.  

However, three prior store managers accepted an excuse from 

Ms. Vinson’s full-time job to excuse Ms. Vinson’s tardiness.  

Ms. Vinson’s schedule accommodations changed when Ms. Lobdill 

became the store manager of Dillard’s store No. 0234.   

8.  In July 2011, Ms. Lobdill became the store manager at 

Dillard’s store No. 0234 in Gainesville.  She worked at store 

No. 0234 until March 2016.   

9.  Ms. Lobdill was tasked with improving the conditions of 

the store.  Among other things, she conducted an evaluation of 

all sales associates, including compliance with Dillard’s 

policies.  Ms. Lobdill discovered that Ms. Vinson was not 

following the attendance and scheduling policies.    

10.  Under Dillard’s attendance policies, all employees are 

required to notify their supervisor or management if unable to 

arrive on time prior to the scheduled reporting time.  All 

schedules must be followed unless a change is approved and 

posted by management staff.  Ms. Lobdill testified that an 

accumulation of:  1) nine exceptions for tardiness; 2) four 

unexcused absences; or 3) three “no-shows” within a six-month 

period may result in termination.    
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11.  On February 25, 2012, Ms. Lobdill informed Ms. Vinson 

that the excuse notes from her full-time job would no longer be 

accepted and if she were late for a scheduled shift, she would 

receive a “tardy exception.”  Ms. Vinson informed Ms. Lobdill 

and Mr. Heil, the district manager and Ms. Lobdill’s supervisor, 

in writing that she considered the change in the practices 

involving her employment discriminatory.  This would be one of 

many complaints of discrimination.  The most relevant complaints 

will be discussed further below.  

12.  After Ms. Vinson spoke with corporate management, 

Dillard’s accepted excuse notes from Ms. Vinson.  This practice 

changed again on September 28, 2013, when Ms. Lobdill informed 

Ms. Vinson that Dillard’s would no longer accept the excuse 

notes.  

13.  From October 2011 to August 2014, Ms. Vinson 

complained of what she considered were discriminatory acts 

including, reduction in hours, being refused the opportunity to 

“swap” shifts, and discontinuance of accepting excused 

tardiness.  Ms. Vinson also informed Mr. Heil about alleged 

discrimination by copying him on the emails.    

14.  On July 2, 2014, Ms. Vinson received documentation of 

disciplinary action for working off-schedule on June 24, 2014.  

She was advised that schedules must be followed especially on 
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“key peak” days, including Saturdays.  Ms. Lobdill testified 

that Saturdays and Sundays are considered “key peak” days. 

15.  The last week of August until September 8, 2014, 

Ms. Vinson was out sick.  On September 9, 2014, when Ms. Vinson 

returned to work to obtain her schedule, she discovered that she 

had been removed as an employee from the Dillard’s system.  On 

that same date, she contacted the Dillard’s legal department and 

expressed her concerns that she had been removed from the system 

and was not treated in the same manner as other employees.  On 

September 23, 2014, Ms. Vinson complained in writing to 

Ray Brewer, her assistant manager, that she would be filing a 

complaint alleging discrimination on the basis of race, age, and 

retaliation alleging that removing her from the Dillard’s system 

was a discriminatory act.  Ms. Vinson’s removal from the system 

was not considered termination from employment but rather, it 

was deemed a technical error.     

16.  The second or third week of September 2014, 

Ms.  Lobdill directed employees to complete a form indicating 

weekly availability.  Ms. Lobdill was aware that Ms. Vinson’s 

job responsibilities of her full-time job impeded her ability to 

provide a weekly schedule of availability.  On September 24, 

2014, Ms. Vinson met with Ms. Lobdill and Mr. Brewer and 

submitted a completed availability form.  The availability form 

indicated availability as indicated in the chart below.  
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D Day A Availability Request Reason 

S Sunday J  Work for State 

Monday  Work for State 

Depends due  

subpoena’s 

Tuesday 12-9 depends usually 

12-9 p 

Wednesday 9:50-5 pm 9:50-6 pm 

varies depending 

on state 

Thursday 12-9 pm varies depending 

on state 

Friday 9:50-5 pm varies depends on 

state jo (sic) 

Saturday Usually 9:50-6 pm depends on state 

job varies 

 

Ms. Vinson also included additional writing on the available 

form as follows:  “To the best of my ability I cannot predict 

day to day this based upon being sick and out for subpoena for 

state job is not predictable.  It is hard for me to write 

without listing the dates in the future.” 
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17. Following the meeting, Ms. Vinson emailed a proposed 

monthly schedule to Ms. Lobdill requesting each Friday and two 

of four Saturdays off for October 2014.  Ms. Vinson received her 

October schedule on October 2, 2014, which scheduled her to work 

two Fridays and three Saturdays in October.    

18.  On October 3, 2014, Ms. Vinson was terminated.  There 

is a dispute regarding the basis for the separation.  The 

reasons Ms. Lobdill provided on Ms. Vinson’s separation form 

indicated she voluntarily resigned “to accept other work--better 

schedule, pay.”  Ms. Lobdill testified that Ms. Vinson was 

terminated for failing to provide a concrete work schedule.   

19.  On the other hand, Ms. Vinson testified that she did 

not resign and instead was terminated based on discriminatory 

and retaliatory reasons.   

20.  Ms. Vinson alleges Dillard’s unlawfully terminated her 

on the basis of race, age, and in retaliation for engaging in a 

protected employment activity.  

21.  Pursuant to Dillard’s policy manual, an employee who 

has been harassed, including discrimination on the basis of 

race, should report the harassment to:  1) a member of executive 

management at the employee’s work location; 2) the district 

manager; or 3) office of general counsel.  Each complaint shall 

be investigated and a determination of the facts will be made on 

a case-by-case basis and appropriate action will be taken. 
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22.  Ms. Vinson properly reported her complaints according 

to Dillard’s policy.     

23.  Other than the attendance issues, Ms. Vinson was an 

otherwise good sales associate.  She received wage increases 

based on her sales performance.  Dillard’s sales performance 

Dashboard report shows that she was ranked one out of eleven for 

sales in her department for the period September 1, 2013, to 

August 29, 2015, and 15 out of 193 in the district.  Ms. Vinson 

received recognition for her sales performance and good customer 

service.  In September 2013, she received a $2.00 per hour wage 

increase to $15.30 due to exceeding her sales per hour goals.     

24.  Ms. Vinson offered evidence regarding Troy Zednek to 

prove a similarly-situated employee outside her protected class 

was treated more favorably than her. 

25.  Mr. Zednek is a white male who was approximately 23 

years of age during the relevant time period.  Mr. Zednek was 

terminated for excessive absenteeism on October 11, 2014, 

approximately eight days after Ms. Vinson. 

CONCLUSIONS OF LAW 

26.  Pursuant to sections 120.569 and 120.57(1), Florida 

Statutes (2016), DOAH has jurisdiction over the subject matter 

and parties to this proceeding. 
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27.  Section 760.10(1)(a), Florida Statutes, makes it 

unlawful for an employer to take adverse action against an 

individual because of that employee’s race or sex. 

28.  The civil rights act defines “employer” as “any person 

employing 15 or more employees for each working day in each of 

20 or more calendar weeks in the current or preceding calendar 

year, and any agent of such person.”  § 760.02(7), Fla. Stat. 

29.  The parties stipulated that Dillard’s meets the 

definition of employer.   

30.  Petitioner filed a complaint alleging Respondent 

discriminated against her on the basis of her race, age, and 

retaliated against her for engaging in a protected employment 

activity.  

31.  Section 760.11(1) provides, in pertinent part, that 

“[a]ny person aggrieved by a violation of ss. 760.01-760.10 may 

file a complaint with the [FCHR] within 365 days of the alleged 

violation.”  Petitioner timely filed her complaint.  

32.  Section 760.11(7) provides that upon a determination 

by the FCHR that there is no reasonable cause to believe that a 

violation of the Florida Civil Rights Act of 1992 has occurred, 

“[t]he aggrieved person may request an administrative hearing 

under ss. 120.569 and 120.57, but any such request must be made 

within 35 days of the date of determination of reasonable 

cause.”  Following the FCHR determination of no cause, 
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Petitioner timely filed her Petition for Relief from Unlawful 

Employment Practices and Request for Administrative Hearing 

requesting this hearing.   

33.  Chapter 760, Part I, is patterned after Title VII of 

the Civil Rights Act of 1964, as amended.  When “a Florida 

statute is modeled after a federal law on the same subject, the 

Florida statute will take on the same constructions as placed on 

its federal prototype.”  Brand v. Fla. Power Corp., 633 So. 2d 

504, 509 (Fla. 1st DCA 1994); see also Valenzuela v. GlobeGround 

N. Am., LLC, 18 So. 3d 17 (Fla. 3d DCA 2009); Fla. State Univ. 

v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996); Fla. Dep't of 

Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991).  

34.  Petitioner has the burden of proving by a 

preponderance of the evidence that Respondent committed an 

unlawful employment practice.  See St. Louis v. Fla. Int'l 

Univ., 60 So. 3d 455 (Fla. 3d DCA 2011); Fla. Dep't of Transp. 

v. J.W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 1981).  

Discrimination-Race 

 

35.  Employees may prove discrimination by direct, 

statistical, or circumstantial evidence.  Valenzuela v. 

GlobeGround N. Am., LLC, 18 So. 3d at 22.  

36.  Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent without resort to 

inference or presumption.  Denney v. City of Albany, 247 F.3d 
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1172, 1182 (11th Cir. 2001); Holifield v. Reno, 115 F.3d 1555, 

1561 (11th Cir. 1997).  It is well established that “‘only the 

most blatant remarks, whose intent could be nothing other than 

to discriminate . . .’ will constitute direct evidence of 

discrimination.”  Damon v. Fleming Supermarkets of Fla., Inc., 

196 F.3d 1354, 1358-59 (11th Cir. 1999)(citations omitted).  

37.  Petitioner did not present any direct evidence of 

racial or age-related discriminatory bias.   

38.  Petitioner presented no statistical evidence of 

discrimination by Respondent in its personnel decisions 

affecting Petitioner.  

39.  In the absence of any direct or statistical evidence 

of discriminatory intent, Petitioner must rely on circumstantial 

evidence.  In McDonnell Douglas Corporation v. Green, 411 U.S. 

792 (1973), and as refined in Texas Department of Community 

Affairs v. Burdine, 450 U.S. 248 (1981), and St. Mary's Honor 

Center v. Hicks, 509 U.S. 502 (1993), the United States Supreme 

Court established the procedure for determining whether 

employment discrimination has occurred when employees rely upon 

circumstantial evidence of discriminatory intent. 

40.  Under McDonnell Douglas, Petitioner has the initial 

burden of establishing a prima facie case of unlawful 

discrimination.  
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41.  To establish a prima facie case of racial 

discrimination, Petitioner must demonstrate by a preponderance 

of the evidence that:  1) she is a member of a protected class; 

2) she was qualified for the position; 3) she was subjected to 

an adverse employment action; and 4) her employer treated 

similarly-situated employees outside of her protected class more 

favorably than she was treated.  Burke-Fowler v. Orange Cnty., 

447 F.3d 1319, 1323 (11th Cir. 2006). 

 42.  The first, second and third elements of the prima 

facie case have been met by Petitioner.  Ms. Vinson is an 

African-American female, she was qualified for the position, and 

she was terminated from her position at Dillard’s.   

 43. Petitioner did not, however, prove the fourth element, 

that other similarly-situated employees were treated more 

favorably than her.   

 44.  An adequate comparator for Petitioner must be 

“‘similarly-situated’ in all relevant respects.”  Valenzuela v. 

GlobeGround N. Am., 18 So. 3d at 23 (internal citations 

omitted); Johnson v. Great Expressions Dental Ctrs. of Fla., 132 

So. 3d 1174 (Fla. 3d DCA 2014).  The Johnson court explained the 

exacting nature of the similarly-situated comparator, as 

follows:  

Similarly situated employees must have 

reported to the same supervisor as the 

plaintiff, must have been subject to the 
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same standards governing performance 

evaluation and discipline, and must have 

engaged in conduct similar to plaintiff’s, 

without such differentiating conduct that 

would distinguish their conduct of the 

appropriate discipline for it. 

  

Id. at 1176. 

 

45.  Petitioner has failed to prove by a preponderance of 

the evidence that Respondent treated similarly-situated 

employees outside her protected class more favorably than her.   

46.  Petitioner’s only evidence offered of a similarly-

situated employee comparator was related to Troy Zednek, a white 

male, who requested each Saturday off as reflected on his 

availability form.  This argument is rejected. 

47.  The evidence in this case establishes that Petitioner 

was terminated for failure to provide concrete availability.  

Mr. Zednek also provided inadequate availability when he 

requested Saturdays off.  He was a no-show for a Saturday shift 

and was terminated for excessive absenteeism.  The issue 

regarding attendance problems was the reason for both 

Mr. Zednek’s and Petitioner’s termination.  Therefore, 

Petitioner failed to prove a prima facie case of unlawful 

discrimination based on her race under the McDonnell Douglas 

standard. 
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Discrimination-Age 

48.  To establish a prima facie case of age discrimination, 

the undersigned recognizes that Florida judicial case law on age 

discrimination clearly establishes that:  

The plaintiff must first make a prima facie 

showing of discriminatory treatment.  He or 

she does that by proving:  1) the plaintiff 

is a member of a protected class, i.e., at 

least forty years of age; 2) the plaintiff 

is otherwise qualified for the positions 

sought; 3) the plaintiff was rejected for 

the position; 4) the position was filled by 

a worker who was substantially younger than 

the plaintiff.  (emphasis added).  

 

City of Hollywood v. Hogan, 986 So. 2d 634, 641 (Fla. 4th DCA 

2008).  However, the FCHR has determined, citing its own orders 

as authority, that: 

With regard to element (1), Commission 

panels have concluded that one of the 

elements for establishing a prima facie case 

of age discrimination under the Florida 

Civil Rights Act of 1992 is a showing that 

individuals similarly-situated to Petitioner 

of a “different” age were treated more 

favorably, and Commission panels have noted 

that the age “40” has no significance in the 

interpretation of the Florida Civil Rights 

Act of 1992.  See, e.g., Downs v. Shear 

Express, Inc., FCHR Order No. 06-036 

(May 24, 2006), and cases and analysis set 

out therein; see also, Boles v. Santa Rosa 

County Sheriff’s Office, FCHR Order No. 08- 

013 (February 8, 2008), and cases and 

analysis set out therein.  Consequently, we 

yet again note that the age “40” has no 

significance in the interpretation of the 

Florida Civil Rights Act of 1992.  Accord, 

e.g., Grasso v. Agency for Health Care 

Administration, FCHR Order No. 15-001 
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(January 14, 2015), Cox v. Gulf Breeze 

Resorts Realty, Inc., FCHR Order No. 09-037 

(April 13, 2009), Toms v. Marion County 

School Board, FCHR Order No. 07-060 

(November 7, 2007), and Stewart v. Pasco 

County Board of County Commissioners, d/b/a 

Pasco County Library System, FCHR Order 

No. 07-050 (September 25, 2007).  But, cf, 

City of Hollywood, Florida v. Hogan, et al, 

986 So. 2d 634 (4th DCA 2008).  With regard 

to element (4), while we agree that such a 

showing could be an element of a prima facie 

case, we note that Commission panels have 

long concluded that the Florida Civil Rights 

Act of 1992 and its predecessor law, the 

Human Rights Act of 1977, as amended, 

prohibited age discrimination in employment 

on the basis of any age “birth to death.”  

See Green v. ATC/VANCOM Management, Inc., 

20 F.A.L.R. 314 (1997), and Simms v. Niagara 

Lockport Industries, Inc., 8 F.A.L.R. 3588 

(FCHR 1986).  A Commission panel has 

indicated that one of the elements in 

determining a prima facie case of age 

discrimination is that Petitioner is treated 

differently than similarly situated 

individuals of a “different” age, as opposed 

to a “younger” age.  See Musgrove v. Gator 

Human Services, c/o Tiger Success Center, et 

al., 22 F.A.L.R. 355, at 356 (FCHR 1999); 

accord Qualander v. Avante at Mt. Dora, FCHR 

Order No. 13-016 (February 26, 2013), 

Collins, supra, Lombardi v. Dade County 

Circuit Court, FCHR Order No. 10-013 

(February 16, 2010), Deschambault v. Town of 

Eatonville, FCHR Order No. 09-039 (May 12, 

2009), and Boles, supra.  But, cf, Hogan, 

supra. 

 

Johnny L. Torrence v. Hendrick Honda Daytona, Case 

No. 14-5506 (DOAH Feb. 26, 2015; FCHR May 21, 2015). 

49.  If Petitioner is able to prove her prima facie case by 

a preponderance of the evidence, the burden shifts to Respondent 
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to articulate a legitimate, non-discriminatory reason for its 

employment decision.  Tex. Dep’t of Cmty. Aff. v. Burdine, 

450 U.S. at 255; Dep’t of Corr. v. Chandler, 582 So. 2d 1183 

(Fla. 1st DCA 1991).  An employer has the burden of production, 

not persuasion, to demonstrate to the finder of fact that the 

decision was non-discriminatory.  Dep’t of Corr. v. Chandler, 

supra.  This burden of production is "exceedingly light."  

Holifield v. Reno, 115 F.3d at 1564; Turnes v. Amsouth Bank, 

N.A., 36 F.3d 1057, 1061 (11th Cir. 1994).  

50.  If the employer produces evidence that the decision 

was non-discriminatory, then the complainant must establish that 

the proffered reason was not the true reason but merely a 

pretext for discrimination.  St. Mary's Honor Ctr. v. Hicks, 

509 U.S. at 516-518.  In order to satisfy this final step of the 

process, Petitioner must “show[] directly that a discriminatory 

reason more likely than not motivated the decision, or 

indirectly by showing that the proffered reason for the 

employment decision is not worthy of belief.”  Dep’t of Corr. v. 

Chandler, 582 So. 2d at 1186 (citing Tex. Dep't of Cmty. Aff. v. 

Burdine, 450 U.S. at 252-256).  “[A] reason cannot be a pretext 

for discrimination ‘unless it is shown both that the reason was 

false, and that discrimination was the real reason.’”  Fla. 

State Univ. v. Sondel, 685 So. 2d at 927, citing St. Mary's 

Honor Ctr. v. Hicks, 509 U.S. at 515; see also Jiminez v. Mary 
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Washington Coll., 57 F.3d 369, 378 (4th Cir. 1995).  The 

demonstration of pretext “merges with the plaintiff's ultimate 

burden of showing that the defendant intentionally discriminated 

against the plaintiff.”  Holifield v. Reno, 115 F.3d at 1565.  

51.  In a proceeding under the Civil Rights Act, “[w]e are 

not in the business of adjudging whether employment decisions 

are prudent or fair.  Instead, our sole concern is whether 

unlawful discriminatory animus motivates a challenged employment 

decision.”  Damon v. Fleming Supermarkets of Fla., Inc., 

196 F.3d at 1361.  As established by the Eleventh Circuit Court 

of Appeals, “[t]he employer may fire an employee for a good 

reason, a bad reason, a reason based on erroneous facts, or for 

no reason at all, as long as its action is not for a 

discriminatory reason.”  Nix v. WLCY Radio/Rahall Commc’ns, 

34 738 F.2d 1181, 1187 (11th Cir. 1984).  Moreover, “[t]he 

employer’s stated legitimate reason . . . does not have to be a 

reason that the judge or jurors would act on or approve.”  Dep’t 

of Corr. v. Chandler, 582 So. 2d at 1187. 

52.  In determining whether Respondent’s actions were 

pretextual, the undersigned “must evaluate whether the plaintiff 

has demonstrated ‘such weaknesses, implausibilities, 

inconsistencies, incoherencies, or contradictions in the 

employer's proffered legitimate reasons for its action that a 

reasonable factfinder could find them unworthy of credence.’”  
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Combs v. Plantation Patterns, Meadowcraft, Inc., 106 F.3d 1519, 

1538 (11th Cir. 1997).   

53.  Petitioner was 56 years old at the time of her 

termination, and as such, was a member of a protected class. 

54.  As established above, Petitioner met the 

qualifications for the position of sales associate and was 

terminated from employment, which is an adverse employment 

action.  

55.  However, Petitioner has failed to establish a prima 

facie case that persons of a different age were subject to 

employment actions that were different from those applied to 

her.   

56.  Similar to the analysis of the race-based 

discrimination referenced above, Mr. Zednek was the only 

employee offered as a younger employee comparator.  As stated in 

paragraphs 46 and 47, the employment actions applied to 

Mr. Zednek were not materially different than those applied to 

Petitioner.     

57.  Petitioner did not meet her burden by a preponderance 

of the evidence that she was terminated on the basis of her age.    

Retaliation  

 

58.  A claim of retaliation involves section 760.10(7), 

which provides that:  “It is an unlawful employment practice for 

an employer, . . . to discriminate against any person because 
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that person has opposed any practice which is an unlawful 

employment practice under this section, or because that person 

has made a charge, testified, assisted, or participated in any 

manner in an investigation, proceeding, or hearing under this 

section.”  

59.  “Section 760.10(7), Florida Statutes, is virtually 

identical to its Federal Title VII counterpart, 42 U.S.C. 

§ 2000e-3(a).  The FCRA [Florida Civil Rights Act] is patterned 

after Title VII; federal case law on Title VII applies to FCRA 

claims.”  Hinton v. Supervision Int'l, Inc., 942 So. 2d 986, 989 

(Fla. 5th DCA 2006)(citing Guess v. City of Miramar, 889 So. 2d 

840, 846, n.2 (Fla. 4th DCA 2005)).  

60.  In construing 42 U.S.C. § 2000e-3(a), the Eleventh 

Circuit has held that:  [t]he statute's participation clause 

“protects proceedings and activities which occur in conjunction 

with or after the filing of a formal charge with the EEOC.”  The 

opposition clause, on the other hand, protects activity that 

occurs before the filing of a formal charge with the EEOC, such 

as submitting an internal complaint of discrimination to an 

employer, or informally complaining of discrimination to a 

supervisor.  (citations omitted).  Muhammed v. Audio Visual 

Servs. Group, 380 Fed. Appx. 864, 872 (11th Cir. 2010).  The 

division of section 760.10(7) into the “opposition clause” and 

the “participation clause” is recognized by Florida state 
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courts.  See Blizzard v. Appliance Direct, Inc., 16 So. 3d 922, 

at 925-926 (Fla. 5th DCA 2009).  

61.  In explaining the difference between the two clauses, 

the Second District Court of Appeal has held that:  

FCRA's “opposition clause [protects] 

employees who have opposed unlawful 

[employment practices]. . . .”  However, 

opposition claims usually involve 

“activities such as ‘making complaints to 

management, writing critical letters to 

customers, protesting against discrimination 

by industry or by society in general, and 

expressing support of coworkers who have 

filed formal charges. . . .’”  Cases 

involving retaliatory acts committed after 

the employee has filed a charge with the 

relevant administrative agency usually arise 

under the participation clause.  

 

Carter v. Health Mgmt. Assoc., 989 So. 2d 1258, 1263 

(Fla. 2d DCA 2008). 

62.  Petitioner did not introduce any direct or statistical 

evidence that proves Respondent retaliated against her as a 

result of Petitioner’s opposition to acts of discrimination.  

Absent any direct or statistical evidence, Petitioner must prove 

her allegations of retaliation by circumstantial evidence.  

Circumstantial evidence of retaliation is subject to the burden-

shifting analysis established in McDonnell Douglas. 

63.  To establish a prima facie case of retaliation under 

the opposition clause under McDonnell Douglas, Petitioner must 

demonstrate by a preponderance of the evidence “(1) that [she] 
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engaged in statutorily protected expression; (2) that [she] 

suffered an adverse employment action; and (3) there is some 

causal relationship between the two events.”  (citations 

omitted).  Holifield v. Reno, 115 F.3d at 1566; see also 

Muhammed v. Audio Visual Servs. Group, 380 Fed. Appx. at 872; 

Tipton v. Canadian Imperial Bank, 872 F.2d 1491 (11th Cir. 

1989). 

a.  Statutorily-Protected Activity 

  

64.  Not every act an employee takes in opposition to 

discrimination is a protected activity.  Laincy v. Chatham Cnty. 

Bd. of Assessors, 780, 782 (11th Cir. 2013), 520 Fed. App’x. 

at 782 (citing Butler v. Ala. Dep't of Transp., 536 F.3d 1209, 

1214 (11th Cir. 2008)).  The employee must show:  “(1) that she 

had a subjective good-faith belief ‘that [her] employer was 

engaged in unlawful employment practices’; and (2) that her 

belief, even if mistaken, was objectively reasonable in light of 

the record.”  Id.  (emphasis added). 

65.  The standard requires an intensely fact-specific 

analysis.  In Laincy, the court found that plaintiff did not 

engage in a protected activity because his belief that his 

coworkers’ allegedly harassing comments constituted an unlawful 

employment practice was objectively unreasonable, where it was 

limited to three innocuous comments asking him if he was dating 

someone.  Laincy, 520 Fed. App’x. at 783.  See also MacKenzie v. 
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Denver, 414 F.3d 1266, 1281 (10th Cir. 2005)(plaintiff’s claim 

of age harassment was both subjectively and objectively 

unreasonable where she likewise lobbed age-related comments at 

her supervisor, thus participating in a form of “mutual 

bantering”); Atkinson v. Stavro’s Pizza, Inc., Case No. 13-2880 

(Fla. DOAH Jan. 29, 2015) (petitioner’s complaint of sexual 

harassment based on a single “weird conversation” between 

petitioner and another employee, in which the other employee 

stated he “knew everything about her, including where she lived, 

and that her favorite color was blue,” was objectively 

unreasonable). 

66.  Unlike the examples referenced above, Petitioner had 

submitted written complaints of discrimination from 2011 

through 2014.  Petitioner credibly testified that she was 

concerned that several personnel actions related to her 

schedule, pay, and removal from the employee system were due to 

racial discrimination.  She reported her complaints to 

management and to the legal team.  Thus, Petitioner established 

a subjective good-faith belief for her reports of racial and age 

discrimination.   

67.  Ms. Vinson’s beliefs were reasonable as well.  The 

district manager, Mr. Heil, met with Ms. Vinson and discussed 

her complaints of discriminatory acts.  Thus, Petitioner has 
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proven that she had an objectively reasonable belief for her 

claim.   

68.  Therefore, Petitioner proved by a preponderance of the 

evidence that she engaged in a statutorily-protected activity 

when she reported complaints of racial and age discrimination to 

Dillard’s management. 

b.  Adverse Employment Action 

69.  Petitioner claims that Respondent engaged in a series 

of retaliatory actions against her after she repeatedly reported 

acts of discriminatory conduct to Dillard’s management.  The 

alleged retaliatory acts include:  reduction of hours; failure 

to give pay raise; transfer to a different department; 

discontinuance of accepting excuses from her primary job; and 

termination from employment on October 3, 2014. 

70.  Ms. Vinson acknowledged at hearing that the issues 

involving her reduction of hours, pay raise and transfer to a 

different department were resolved by Dillard’s management.  

Thus, there is no evidence to establish adverse employment 

action related to those claims.  

71.  Petitioner’s claim that discontinuance of accepting 

excuses was an adverse action is unfounded.  Respondent complied 

with its attendance policy when it refused to accept the 

excuses.  Ms. Lobdill was not required to follow the practice of 

accepting excuses that was permitted by previous managers.  In 
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addition, Petitioner acknowledged that she was able to comply 

with the attendance schedule without work excuses. 

72.  There is no question that Petitioner suffered an 

adverse employment action when she was terminated on October 3, 

2014. 

73.  Thus, Petitioner satisfied her burden to establish 

that she met the second element of the prima facie case for 

retaliation. 

c.  Causal Connection 

74.  To prove the third element, Petitioner must 

demonstrate a causal connection between the protected activity 

and the adverse employment decision.  This causal link element 

is construed broadly, and may be established by a demonstration 

that the employer was aware of the protected conduct and that 

the protected activity and the adverse action were not “wholly 

unrelated.”  Farley v. Nationwide Mut. Ins., 197 F.3d 1322, 1337 

(11th Circ. 1999)(internal citations omitted); Olmstead v. Taco 

Bell Corp., 141 F.3d 1457, 1460 (11th Cir. 1998).  Moreover, for 

purposes of demonstrating a prima facie case, close temporal 

proximity may be sufficient to show that the protected activity 

and adverse action were not wholly unrelated.  Gupta v. Fla. Bd. 

of Regents, 212 F.3d 571, 590 (11th Cir. 2000).  
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75.  Petitioner must finally prove a causal connection 

between the protected activity and the adverse employment 

action. 

76.  Petitioner argues in her Proposed Recommended Order 

that the proximity in time between her protected activity and 

her termination demonstrates a causal connection.  On the other 

hand, Respondent argued that Petitioner did not file her claim 

until nearly one year after her termination. 

77.  Respondent’s argument is rejected in that Petitioner 

must only demonstrate a connection between the protected 

activity and adverse employment action under the opposition 

clause.  Petitioner filed her most recent claim of 

discrimination--prior to filing her formal complaint--on 

September 23, 2014.  Approximately, ten days later she was 

terminated.  The evidence supports a finding that Petitioner 

proved that her termination was temporally proximate her 

complaints of discrimination.  The undersigned finds 

Petitioner’s termination was causally related to her complaints 

of discrimination. 

78.  Thus, Petitioner established a prima facie case of 

retaliation. 

Legitimate Non-Discriminatory Reason  

79.  The burden now shifts to Respondent to proffer a 

legitimate reason for the adverse employment action.  Assuming 
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Respondent does proffer a legitimate reason for the adverse 

employment action, the burden then shifts back to Petitioner to 

prove by a preponderance of the evidence that the “legitimate 

reason” is merely a pretext for the prohibited, retaliatory 

conduct.  Russell v. KSL Hotel Corp., 887 So. 2d 372 (Fla. 3d 

DCA 2004) (citing Sierminski v. Transouth Fin. Corp., 216 F.3d 

945, 950 (11th Cir. 2000)).  

80.  Respondent’s proffered legitimate non-discriminatory 

reason for terminating Petitioner was Petitioner’s failure to 

provide a concrete work availability schedule.  Respondent 

offered credible testimony regarding the importance of the 

availability form to schedule employees for work shifts to 

ensure proper coverage for sales and asset protection.  A 

preponderance of the evidence supported a finding that 

Petitioner did not comply with the request for concrete 

availability, despite repeated reminders to do so and an in-

person meeting with management on the subject.  

81.  Thus, Respondent met its burden to produce evidence of 

a legitimate non-discriminatory reason for Petitioner’s 

termination.  

Pre-text for Discrimination 

82.  To meet the requirements of the pretext step, 

Petitioner must produce sufficient evidence for a reasonable 

fact finder to conclude that the employer's legitimate, 
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nondiscriminatory reason was “a pretext for discrimination.” 

Laincy, 520 F. App’x. at 781 (citing Vessels v. Atlanta Indep. 

Sch. Sys., 408 F.3d 763, 771 (11th Cir. 2005)).  “Provided that 

the proffered reason is one that might motivate a reasonable 

employer, an employee must meet that reason head on and rebut 

it, and the employee cannot succeed by simply quarreling with 

the wisdom of that reason.”  Id.  Rather, the plaintiff must 

show “such weaknesses, implausibilities, inconsistencies, 

incoherencies or contradictions in the employer's proffered 

legitimate reasons . . . that a reasonable factfinder could find 

them unworthy of credence.”  Id. 

83.  Petitioner introduced testimony that Ms. Lobdill was 

aware that a weekly schedule would be a problem for Ms. Vinson 

when she initiated the policy.  However, Ms. Vinson was aware of 

the importance of providing a concrete weekly schedule, 

including availability on “key peak” days, as she was warned in 

her documentation of disciplinary action that availability on 

“key peak” days is critical to adequately care for customers.  

Thus, Ms. Vinson did not establish her burden to prove that 

Dillard’s nondiscriminatory reason was a pretext for 

discrimination. 

84.  For the reasons set forth herein, Petitioner did not 

meet her burden to establish discrimination by retaliation in 

her termination.  Respondent put forth persuasive evidence that 
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Petitioner was terminated from employment as a result of her 

inability to provide a concrete availability form, and not in 

retaliation for her participation in a protected activity.  

Respondent’s legitimate nondiscriminatory reason was not refuted 

by Petitioner’s efforts to demonstrate pretext.  

Conclusion 

85. Based on the foregoing, Petitioner did not prove her 

Charge of Discrimination.  The undersigned therefore concludes 

that Respondent did not violate the Florida Civil Rights Act of 

1992, and is not liable to Petitioner for discrimination in 

employment based on race, age, or retaliation.  

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing Petitioner’s 

Discrimination Complaint and Petition for Relief consistent with 

the Findings of Fact and Conclusions of Law of this Recommended 

Order. 
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DONE AND ENTERED this 20th day of March, 2017, in 

Tallahassee, Leon County, Florida. 

S                                   

YOLONDA Y. GREEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 20th day of March, 2017. 

 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

(eServed) 

 

Carol A. Koros 

Dillard’s Inc. 

1600 Cantrell Road 

Post Office Box 486 

Little Rock, Arkansas  72203 

 

Christopher W. Deering, Esquire 

Ogletree, Deakins, Nash,  

  Smoak & Stewart, P.C. 

420 North 20th Street, Suite 1900 

Birmingham, Alabama  35203 

(eServed) 
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Jancie Vinson 

5350 Southwest 62nd Avenue 

Gainesville, Florida  32608 

 

Carla D. Franklin, Esquire 

Carla D. Franklin, P.A. 

204 West University Avenue, Suite 3 

Gainesville, Florida  32601 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

RYAN POUGH, 

 

     Petitioner, 

 

vs. 

 

SOLER AND PALAU USA VENTILATION 

SYSTEMS, LLC,
1/
 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-5042 

 

 

RECOMMENDED ORDER 

 

A formal hearing was conducted in this case on November 8, 

2016, in Jacksonville, Florida, before Lawrence P. Stevenson, a 

duly-designated Administrative Law Judge with the Division of 

Administrative Hearings. 

APPEARANCES 

For Petitioner:  Ryan Pough, pro se 

          Apartment No. 1103 

                      11011 Harts Road 

                      Jacksonville, Florida  32218 

 

For Respondent:  Michelle Bedoya Barnett, Esquire 

                      David E. Chauncey, Esquire 

                      Alexander DeGance Barnett, P.A. 

                      1500 Riverside Avenue                                                                                                

                      Jacksonville, Florida  32204 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent, Soler and Palau USA 

Ventilation Systems, LLC (“Soler & Palau”), discriminated 
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against Petitioner based upon his race or color, in violation of 

section 760.10, Florida Statutes (2016).
2/
   

PRELIMINARY STATEMENT 

On or about January 22, 2016, Petitioner, Ryan Pough 

("Petitioner"), filed with the Florida Commission on Human 

Relations ("FCHR") an Employment Charge of Discrimination 

against Soler & Palau.  Petitioner alleged that he had been 

discriminated against pursuant to chapter 760, Florida Statutes, 

and Title VII of the Federal Civil Rights Act, based upon race, 

as follows: 

I am a black male who has been discriminated 

[against] on the basis of race and color.  I 

began working for Respondent on 7/21/2014 as 

a Crater.  Respondent treats me differently 

and assigns more work duties to me compared 

to other co-workers.  Employees that are 

white are favored.  I was terminated on 

9/18/2015.  I firmly believe I have been 

discriminated against because of my race and 

color. 

 

The FCHR conducted an investigation of Petitioner’s 

allegations.  On July 20, 2016, the FCHR issued a written 

determination that there was no reasonable cause to believe that 

an unlawful practice occurred.  The FCHR’s determination stated 

as follows, in relevant part: 

The Complainant in this matter filed a 

charge of discrimination against the 

Respondent alleging that he was subjected to 

different terms and conditions and 

discharged based on race.  The facts and 

evidence as set forth in the Investigative 
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Memorandum do not support the Complainant’s 

allegation.  The evidence in this matter 

reveals that the Complainant was terminated 

for poor performance by making shipping 

errors.  The Complainant was not terminated 

based on his race and he failed to provide 

any competent substantial evidence to prove 

otherwise. 

 

On August 24, 2016, Petitioner timely filed a Petition for 

Relief with the FCHR.  On August 31, 2016, the FCHR referred the 

case to the Division of Administrative Hearings ("DOAH").  The 

case was scheduled for hearing on November 3, 2016.  On 

November 2, 2016, Petitioner requested a brief continuance due 

to a family emergency.  The parties agreed to move the hearing 

forward to November 8, 2016, on which date it was convened and 

completed. 

At the hearing, Petitioner testified on his own behalf and 

entered Petitioner’s Exhibits A through O into evidence.  

Respondent presented the testimony of Krissy Velleca, human 

resources and payroll administrator for Soler & Palau; and of 

Tracy Noble, distribution warehouse manager for Soler & Palau.  

Respondent’s Exhibits 1 through 13 were entered into evidence.   

The one-volume Transcript of the hearing was filed at DOAH 

on November 29, 2016.  On December 7, 2016, Respondent filed a 

motion to extend the time for submitting proposed recommended 

orders, which was granted by Order dated December 13, 2016.  In 

accordance with the Order granting extension, Respondent timely 
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filed its Proposed Recommended Order on December 21, 2016.  On 

December 20, 2016, Petitioner filed a five-page handwritten 

letter addressed to the undersigned, which has been treated 

without objection as Petitioner’s Proposed Recommended Order.   

FINDINGS OF FACT 

1.  Soler & Palau is an employer as that term is defined in 

section 760.02(7).  Soler & Palau is mainly in the business of 

manufacturing and supplying fans and other recovery ventilators 

to various industries, including residential, commercial, 

industrial, and institutional buildings. 

2.  Petitioner, a black male, was hired at Soler & Palau as 

a Crater I in the distribution department at the company’s  

B-2 warehouse facility on July 21, 2014.  Petitioner was 

interviewed and hired by Soler & Palau’s warehouse distribution 

manager, Tracy Noble, who is a white female. 

3.  As a Crater I, Petitioner was responsible for 

fabricating wooden crates or boxes, using woodworking hand tools 

and power tools, around the items (mostly industrial fans and 

accessories) to be shipped.  Crater I was the entry level 

position at Soler & Palau’s warehouse.  Petitioner was the only 

Crater I at the B-2 facility, but most, if not all, of the other 

employees at B-2 had started at the Crater I position and 

understood its duties and job requirements. 
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4.  Eight employees worked under Ms. Noble at the  

B-2 facility.  Six of those employees were black and two were 

white. 

5.  Ms. Noble testified that training as a Crater I 

normally takes about 90 days, and that Petitioner was fully 

trained.  She testified that, although it is an entry level 

position, Crater I is very important because Soler & Palau’s 

customers order fans specific to their needs and the crater is 

responsible for making sure the right fan goes in the crate.  

Many Soler & Palau customers are restaurants that cannot open if 

the correct equipment is not in place.  Some building codes 

require specific fans.  Each Soler & Palau fan has a specific 

drive pack that provides the horsepower to move a specific 

amount of air.  Two fans may look the same but have very 

different capabilities.  One fan may meet code for a specific 

purpose and one may not. 

6.  It was Petitioner’s responsibility to review the 

orders, which listed everything that should go into the package 

by part number.  Petitioner would pull the corresponding fan, 

and any accessories (such as a damper or speed controls), and 

place them on a pallet.  Petitioner would then build the crate 

around the fan.  He would weigh the order, record the weight and 

dimensions of the package, and turn that information over to the 

shipping clerk, who would print the shipping documents and 
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labels for Petitioner to affix to the package.  Petitioner would 

place the labels on the fan, again making sure that all numbers 

matched and that he had the correct fan.  Petitioner would then 

send out the order. 

7.  On May 19, 2015, nearly 10 months after his hiring, 

Petitioner pulled and shipped the wrong product to a customer. 

8.  On June 2, 2015, Petitioner again shipped the wrong 

product to a customer.  The product was needed by another 

customer immediately.  At its own expense, Soler & Palau rushed 

another order to that customer. 

9.  As a consequence of his errors, Petitioner received an 

informal warning from Ms. Noble on June 8, 2015.  On the same 

date, Ms. Noble sent an email to human resources administrator 

Krissy Velleca (née Carter) requesting that the informal warning 

be noted in Petitioner’s employee file.  Ms. Noble wrote that 

the company was going through a transition to new fans that were 

very similar to the old ones, and that she counseled Petitioner 

“to double-check and triple-check himself until the transition 

is complete.”  She wrote that Petitioner agreed to watch his 

work more closely and that she had asked a couple of other 

employees to check behind him “until we are all used to the 

changes.”  Finally, Ms. Noble wrote that she did not want to 

issue a formal warning to Petitioner because of all the recent 
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changes and that she would watch Petitioner to make sure the 

problem did not repeat itself. 

10.  Ms. Noble testified that she had three different 

people attempt to retrain Petitioner, out of concern that he was 

not catching on to the job because of the manner of his original 

training.   

11.  On June 19, 2015, Petitioner again made a mistake on 

an order by placing the wrong part number and wrong order 

identification on the shipment.  Soler & Palau incurred 

additional freight and expedited UPS charges in correcting 

Petitioner’s mistake.  The company also had to deal with a 

disappointed customer who had been mistakenly informed that 

their shipment was in transit. 

12.  On June 22, 2015, Ms. Noble issued a formal written 

warning to Petitioner for the June 19 incident.  The warning 

statement read as follows: 

This statement will serve as a verbal 

warning for Poor Workmanship in accordance 

with Section 3.26 of the Employee Handbook.  

Gus
[3/] 

is required to always verify that the 

fan tag matches the order acknowledgement 

with both the order and part number.  Both 

of these orders were entered 06/19/15 with a 

“same day” shipping request that did put 

additional workload and time pressures on 

the crew, but this is one step that cannot 

be skipped.  In accordance with the company 

handbook, any future occurrences of this 

same offense can result in a written 

warning, (3) days suspension and/or 

termination.  
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13.  Petitioner signed the statement, acknowledging that he 

had read and understood the formal written warning. 

14.  Ms. Noble testified that Petitioner was again provided 

additional training. 

15.  On July 20, 2015, Ms. Noble completed Petitioner’s 

annual performance review.  She noted that Petitioner needed 

improvement in the quality of his work and in his knowledge of 

the technical aspects of his job.  She further noted that 

Petitioner’s attendance and punctuality verged on an 

“unsatisfactory” rating. 

16.  In spite of Petitioner’s spotty evaluation, Ms. Noble 

recommended him for the full three percent raise available to 

Soler & Palau employees upon their annual reviews.  In an email 

to Ms. Velleca and vice president of operations, Greg Johnson, 

Ms. Noble explained her rationale as follows: 

Please see attached for Gus’ annual review.  

You may question why I am giving him the 

full 3% when I didn’t give him a great 

review.  All of his attendance issues have 

stemmed from transportation issues as far as 

I remember.  I know it must be hard to do 

anything about that situation when he is 

barely making enough to live on.  I’m hoping 

it will make a difference in what he is able 

to do to remedy his attendance problems.  I 

don’t think there would have been these 

issues if there were bus service offered 

here, but that is not currently available.  

Please let me know if this seems out of 

line.  He is currently at the minimum for 

his position, so it is not an overly 

generous move.  Please let me know if you 
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see anything else that needs to be clarified 

or changed. 

 

17.  Mr. Johnson responded, “I am fine with your decision 

and reasoning.” 

18.  At the hearing, Ms. Noble testified that she knew 

Petitioner had trouble getting to work.  She thought that if he 

were making enough money to get his truck repaired, his 

attendance issues would stop and he would feel less stress and 

make fewer mistakes on the job.  Ms. Noble stated that she does 

not like firing people because it causes disruption to the 

operation and means that she has to hire and train a new person, 

who may or may not turn out to be a good employee.  She was 

willing to do everything she could to improve Petitioner’s 

deficiencies because he did a good job most of the time. 

19.  On September 3, 2015, while Ms. Noble was on vacation, 

Mr. Johnson discovered that Petitioner had once again shipped 

the wrong product to a customer.  Mr. Johnson sent an email to 

Ms. Velleca inquiring about Petitioner’s hiring date and job 

responsibilities.  He wrote, “I ask because he just made a 

significant mistake in pulling 2 fans for shipment.  I need to 

dig into how he was trained, are we asking him to do something 

outside his expected responsibilities, etc.” 

20.  Ms. Velleca testified that she investigated to make 

sure that Petitioner was on the job when the error occurred and 
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that a fill-in had not made the mistake.  She stated that she 

and Mr. Johnson did not want to take action against Petitioner 

if the error was not his fault.  She ultimately determined that 

Petitioner had made the error. 

21.  Ms. Velleca testified that the B-2 facility had 

historically been graded as 100 percent efficient and 99 percent 

error-free by the parent company in Spain.  Petitioner’s errors 

were affecting B-2’s overall performance.  The parent company 

was starting to notice a falloff in customer orders and the 

additional freight costs attributable to correcting Petitioner’s 

errors. 

22.  Upon returning to work, Ms. Noble began her own 

investigation of the mistake, which involved Petitioner’s mixing 

up two fans for shipment.  On the same day, Ms. Noble caught 

Petitioner making yet another error by placing the wrong tags on 

a fan.  Though she caught this mistake on the warehouse floor 

before the fan shipped, Ms. Noble decided that Petitioner had 

made too many mistakes and that he should be terminated from 

employment with Soler & Palau. 

23.  On September 18, 2015, Petitioner was called to 

Ms. Noble’s office and provided with a separation notice from 

Soler & Palau.  The stated reason for his discharge was 

unacceptable performance of his job duties. 
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24.  At the hearing, Petitioner testified that he believed 

he was fired because he did not volunteer for overtime work.  He 

believed that the errors of which he was accused were the fault 

of other employees and constituted a pretext for his dismissal. 

25.  Specifically, Petitioner blamed two delivery truck 

drivers for the erroneous deliveries.  They were Gevon Campbell, 

who was black, and a white driver whom Petitioner knew only as 

Mike.  Petitioner claimed that these drivers were charged with 

checking the orders and ensuring that they are correct.  Aside 

from his claim, Petitioner offered no evidence that the delivery 

drivers were responsible for checking the orders.  Ms. Noble 

persuasively described Petitioner’s Crater I job as inclusive of 

ensuring that the correct items go into the crates. 

26.  Petitioner also alleged that a wiring technician named 

Dave Boyin told him that when he worked as a crater, he made 

many mistakes on the job but was nonetheless promoted to a 

higher position.  Mr. Boyin is white.  He did not testify at the 

hearing. 

27.  Ms. Noble testified that she promoted Mr. Boyin to 

wiring technician because he was doing a good job as a crater.  

She stated that Mr. Boyin made errors during his 90-day training 

period, as does any trainee, but that he made no mistakes as a 

crater after his training period was over.  Ms. Noble’s 

testimony was persuasive. 
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28.  At the hearing, Petitioner’s testimony was mostly 

directed toward making a case of wrongful termination, not 

racial discrimination.  At the conclusion of Petitioner’s 

testimony, the undersigned counseled Petitioner that the 

jurisdiction of this tribunal was limited to his discrimination 

claim.  In response, Petitioner stated, “I don’t think it was 

race.  I don’t really think it was race, you know what I’m 

saying?”  Petitioner continued to insist that he was fired for 

refusing to work overtime.  Even if Petitioner’s insistence on 

this point were credited, it would not establish that he had 

been discriminated against because of his race or color.
4/
      

29.  Petitioner offered no credible evidence that Soler & 

Palau discriminated against him because of his race or color in 

violation of section 760.10.  

CONCLUSIONS OF LAW 

30.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

31.  The Florida Civil Rights Act of 1992 (the "Florida 

Civil Rights Act" or the "Act"), chapter 760, Florida Statutes, 

prohibits discrimination in the workplace.  

32.  Section 760.10 states the following, in relevant part: 

(1)  It is an unlawful employment practice 

for an employer: 
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(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

    

33.  Soler & Palau is an "employer" as defined in section 

760.02(7), Florida Statutes, which provides the following: 

(7)  "Employer" means any person employing 

15 or more employees for each working day in 

each of 20 or more calendar weeks in the 

current or preceding calendar year, and any 

agent of such a person. 

 

34.  Florida courts have determined that federal case law 

applies to claims arising under the Florida Civil Rights Act, 

and as such, the United States Supreme Court's model for 

employment discrimination cases set forth in McDonnell Douglas 

Corporation v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 

668 (1973), applies to claims arising under section 760.10, 

absent direct evidence of discrimination.
5/
  See Harper v. 

Blockbuster Entm’t Corp., 139 F.3d 1385, 1387 (11th Cir. 1998); 

Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d 1353, 1361 (S.D. 

Fla. 2002); Fla. State Univ. v. Sondel, 685 So. 2d 923, 925 n.1 

(Fla. 1st DCA 1996); Fla. Dep’t of Comm. Aff. v. Bryant, 586 

So. 2d 1205 (Fla. 1st DCA 1991). 

35.  Under the McDonnell analysis, in employment 

discrimination cases, Petitioner has the burden of establishing 
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by a preponderance of evidence a prima facie case of unlawful 

discrimination.  If the prima facie case is established, the 

burden shifts to the employer to rebut this preliminary showing 

by producing evidence that the adverse action was taken for some 

legitimate, non-discriminatory reason.  If the employer rebuts 

the prima facie case, the burden shifts back to Petitioner to 

show by a preponderance of evidence that the employer's offered 

reasons for its adverse employment decision were pretextual.  

See Texas Dep’t of Comm. Aff. v. Burdine, 450 U.S. 248,  

101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 

36.  In order to prove a prima facie case of unlawful 

employment discrimination under chapter 760, Petitioner must 

establish that:  (1) he is a member of the protected group; 

(2) he was subject to adverse employment action; (3) Soler & 

Palau treated similarly situated employees outside of his 

protected classifications more favorably; and (4) Petitioner was 

qualified to do the job and/or was performing his job at a level 

that met the employer’s legitimate expectations.  See, e.g., 

Jiles v. United Parcel Serv., Inc., 360 Fed. Appx. 61, 64 (11th 

Cir. 2010); Burke-Fowler v. Orange Cnty., 447 F.3d 1319, 1323 

(11th Cir. 2006); Knight v. Baptist Hosp. of Miami, Inc., 330 

F.3d 1313, 1316 (11th Cir. 2003); Williams v. Vitro Serv. Corp., 

144 F.3d 1438, 1441 (11th Cir. 1998); McKenzie v. EAP Mgmt. 

Corp., 40 F. Supp. 2d 1369, 1374-75 (S.D. Fla. 1999). 
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37.  Petitioner has failed to prove a prima facie case of 

unlawful employment discrimination. 

38.  Petitioner established that he is a member of a 

protected group, in that he is a black male.  Petitioner 

established that he was subject to an adverse employment action, 

in that he was dismissed from his position as a Crater I after 

holding the job for more than one year.   

39.  However, no evidence supports an inference that 

Petitioner was discriminated against based upon his race or 

color.  Petitioner offered no persuasive evidence to establish 

that any similarly situated employee was treated differently by 

Soler & Palau.
6/
  While Petitioner was qualified to do the job of 

Crater I, and at times performed adequately, he was ultimately 

fired for failing to perform the job at a level that met Soler & 

Palau’s legitimate expectations.  

40.  Even if Petitioner had provided sufficient evidence 

that there was an adverse employment action, Soler & Palau 

presented plentiful evidence of legitimate, non-discriminatory 

reasons for Petitioner's termination.  Petitioner’s multiple 

errors on the job cost the company money out-of-pocket to 

correct, as well as a loss of customer goodwill and possible 

future business.  Petitioner’s immediate employer, the  

B-2 warehouse facility, suffered intra-company damage in terms 

of its lowered efficiency rating.  Petitioner’s supervisor, 
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Ms. Noble, showed great forbearance with Petitioner, giving him 

a raise that was not strictly merited and continuing to work 

with him through his mistakes until the company could no longer 

be expected to bear the cost of carrying Petitioner as an 

employee.  At the hearing, Petitioner himself conceded that his 

firing was not based on his race or color. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that Soler and Palau USA Ventilation 

Systems, LLC, did not commit any unlawful employment practices 

and dismissing the Petition for Relief filed in this case. 

DONE AND ENTERED this 21st day of March, 2017, in 

Tallahassee, Leon County, Florida. 

S                                   

LAWRENCE P. STEVENSON 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 21st day of March, 2017. 
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ENDNOTES 

 
1/
  The style of the case has been amended to reflect 

Respondent’s full name. 

 
2/
  Citations shall be to Florida Statutes (2016) unless 

otherwise specified.  Section 760.10 has been unchanged since 

1992, save for a 2015 amendment adding pregnancy to the list of 

classifications protected from discriminatory employment 

practices.  Ch. 2015-68, § 6, Laws of Fla. 

 
3/
  On the job, Petitioner went by his middle name, Gus 

(presumably short for Augustus). 

 
4/
  On this point, Petitioner testified that he was not present 

when Ms. Noble asked his shift to work overtime for a week.  

Petitioner left at his regular time of 3:30 p.m., though he 

noticed the other employees were staying.  He appears to have 

taken offense at not having been asked in person by Ms. Noble to 

work overtime and so continued going home each day at his 

regular time, even though he knew the company wanted him to stay 

over.  There was no element of racial discrimination involved in 

a blanket request to all employees to work overtime. 

 
5/
  “Direct evidence is ‘evidence, which if believed, proves 

existence of fact in issue without inference or presumption.’"  

Rollins v. TechSouth, Inc., 833 F.2d 1525, 1528 n.6 (11th Cir. 

1987) (quoting Black’s Law Dictionary 413 (5th ed. 1979)).  In 

Carter v. City of Miami, 870 F.2d 578, 582 (11th Cir. 1989), the 

court stated:   

 

This Court has held that not every comment 

concerning a person's age presents direct 

evidence of discrimination.  [Young v. Gen. 

Foods Corp. 840 F.2d 825, 829 (11th Cir. 

1988)].  The Young Court made clear that 

remarks merely referring to characteristics 

associated with increasing age, or facially 

neutral comments from which a plaintiff has 

inferred discriminatory intent, are not 

directly probative of discrimination.  Id.  

Rather, courts have found only the most 

blatant remarks, whose intent could be 

nothing other than to discriminate on the 

basis of age, to constitute direct evidence 

of discrimination. 
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Petitioner offered no evidence that would satisfy the 

stringent standard of direct evidence of discrimination. 

 
6/
  As to the question of disparate treatment, the applicable 

standard was set forth in Maniccia v. Brown, 171 F.3d 1364, 

1368-1369 (11th Cir. 1999): 
 

"In determining whether employees are 

similarly situated for purposes of 

establishing a prima facie case, it is 

necessary to consider whether the employees 

are involved in or accused of the same 

or similar conduct and are disciplined in 

different ways."  Jones v. Bessemer Carraway 

Med. Ctr., 137 F.3d 1306, 1311 (11th 

Cir.), opinion modified by 151 F.3d 1321 

(1998) (quoting Holifield v. Reno, 115 F.3d 

1555, 1562 (11th Cir. 1997)).  "The most 

important factors in the disciplinary 

context are the nature of the offenses 

committed and the nature of the punishments 

imposed."  Id.  (internal quotations and 

citations omitted).  We require that the 

quantity and quality of the comparator's 

misconduct be nearly identical to prevent 

courts from second-guessing employers' 

reasonable decisions and confusing apples 

with oranges.  See Dartmouth Review 

v. Dartmouth College, 889 F.2d 13, 19 (1st 

Cir.1989) ("Exact correlation is neither 

likely nor necessary, but the cases must be 

fair congeners.  In other words, apples 

should be compared to apples.").  (Emphasis 

added). 
 

The Eleventh Circuit has questioned the "nearly identical" 

standard enunciated in Maniccia, but has in recent years 

reaffirmed its adherence to it.  See, e.g., Brown v. Jacobs 

Eng’g, Inc., 572 Fed. Appx. 750, 751 (11th Cir. 2014); Escarra 

v. Regions Bank, 353 Fed. Appx. 401, 404 (11th Cir. 2009); 

Burke-Fowler, 447 F.3d at 1323 n.2.   

 

In any event, Petitioner in the instant case failed to 

provide any persuasive evidence to establish disparate 

treatment. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

METI J. FERGUSON, 

 

     Petitioner, 

 

vs. 

 

CTI RESOURCE MANAGEMENT 

SERVICES, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-6631 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a formal hearing was held on 

January 24, 2017, by video teleconference with locations in 

Jacksonville and Tallahassee, before W. David Watkins, the duly-

designated Administrative Law Judge of the Division of 

Administrative Hearings.  

APPEARANCES 

For Petitioner:  Meti J. Ferguson, pro se 

                 200 Crete Court  

                      St. Augustine, Florida  32084 

 

For Respondent:  Peter R. Corbin, Esquire 

                      FordHarrison LLP 

                      225 Water Street, Suite 710 

                      Jacksonville, Florida  32202 

 

STATEMENT OF THE ISSUE 

Did Respondent, CTI Resource Management Services, 

discriminate against Petitioner on account of her race, in 

violation of chapter 760, Florida Statutes? 
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PRELIMINARY STATEMENT 

Petitioner, Meti J. Ferguson (Petitioner or Ms. Ferguson), 

filed a Complaint of Discrimination with the Florida Commission 

on Human Relations (FCHR) on December 1, 2015.  In her Complaint, 

Petitioner alleged that Respondent, CTI Resource Management 

Services, Inc. (Respondent or CTI), discriminated against her on 

the basis of her race (African-American) when it terminated her 

employment on September 16, 2015.  The allegations were 

investigated, and on October 4, 2016, FCHR issued its 

Determination: No Cause. 

 On November 4, 2016, Petitioner filed a Petition for Relief 

requesting an administrative hearing regarding the FCHR’s “No 

Cause” determination pursuant to section 760.11(7).  

 The matter was referred to the Division of Administrative 

Hearings on November 14, 2016, and on November 23, 2016, the 

undersigned issued a Notice of Hearing, setting the final hearing 

for January 24, 2017.   

 The final hearing was convened as noticed on January 24, 

2017.  At hearing, Petitioner testified on her own behalf and did 

not offer any exhibits in evidence.
1/
   

Respondent presented the testimony of Robin Norton, director 

of Human Resources, and Chris Getz, executive vice president and 

chief operating officer.  CTI offered Exhibits 1 through 11 in 

evidence, all of which were received.   
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A one-volume Transcript of the final hearing was filed on 

February 8, 2017.  At the conclusion of the hearing, the parties 

agreed to file proposed orders within 10 days of the transcript 

filing.  Respondent timely filed its Proposed Recommended Order 

on February 17, 2017.  On February 22, 2017, Petitioner filed a 

document entitled, “Motion for Continuance” which was in reality 

a request for extension of time for her to file her proposed 

recommended order.  On February 27, 2017, Petitioner filed a 

Revised Motion for Continuance which, again, was actually a 

request for extension of time regarding her proposed recommended 

order.  On March 1, 2017, Respondent filed a response to the 

motion stating that Respondent did not object to the requested 

extension, and on March 3, 2017, the undersigned entered an Order 

granting the requested extension.  Thereafter, Petitioner filed 

her Proposed Recommended Order on March 15, 2017.  Both parties’ 

Proposed Recommended Orders have been carefully considered in the 

preparation of this Recommended Order.   

 All statutory citations are to Florida Statutes (2016), 

unless otherwise indicated. 

FINDINGS OF FACT 

Based upon the demeanor and credibility of the witnesses and 

other evidence presented at the final hearing, and on the entire 

record of this proceeding, the following Findings of Fact are 

made: 
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1.  Ms. Ferguson worked for CTI as an enterprise application 

support (EAS) customer service representative (CSR) at the 

company’s corporate headquarters in Jacksonville, Florida.  She 

was hired on June 18, 2012.  

2.  CTI is a Service-Disabled Veteran-Owned Small Business.  

The company operates as a government contractor and provides 

support for information technology, logistics, staff 

augmentation, and administrative support primarily for government 

customers.  CTI has been in business since March 2003.  

3.  At all times relevant to this case, CTI has maintained a 

Discrimination, Harassment, and Retaliation Policy, prohibiting 

all forms of unlawful discrimination, harassment, and 

retaliation.  The policy states in part as follows:  

Conduct that interferes with CTI, or an 

individual’s work performance, or creates an 

intimidating, hostile or offensive working 

environment is prohibited.  CTI will not 

tolerate any attempts of retaliation against 

an employee who raises a sincere and valid 

concern that this policy has been violated.  

CTI takes all allegations of discrimination, 

harassment and retaliation very seriously and 

is firmly committed to ensuring a workplace 

free of discriminatory activities.  Anyone 

engaging in discrimination, harassment, or 

retaliation is subject to disciplinary action 

up to and including termination. 

 

(Respondent’s Ex. 2) 
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4.  Ms. Ferguson was familiar with this policy and received 

annual training on it.  In fact, in 2015, she made a perfect 

score of 100 on her discrimination policy training.  

5.  Ms. Ferguson reported to her team leader, Sarah 

McKibben.  Ms. McKibben, in turn, reported to the administrative 

director and program manager, Wendy Marsh.  Ms. Marsh reported to 

CTI’s executive vice president and chief operating officer, Chris 

Getz.  Mr. Getz reported directly to CTI’s chief executive 

officer, Chris Imbach.  CTI also employed a director of Human 

Resources, Robin Norton.  Ms. Norton has been employed in this 

position for approximately six years and has over 20 years of 

experience in the field of human resources.  

6.  Iris Maldonado Borges was employed as a coworker on 

Ms. Ferguson’s Team, and, in fact, occupied the cubicle 

immediately adjacent to Ms. Ferguson.  Ms. Borges is Hispanic.  

7.  On Thursday, September 9, 2015, Ms. Marsh advised 

Ms. Norton that Ms. Borges was resigning from her employment.  

This surprised Ms. Norton, since Ms. Borges recently had sought a 

promotion within the company, and, in the process, had advised 

Ms. Norton how much she loved working for CTI.  Accordingly, 

Ms. Norton asked Ms. Borges to come to her office to talk about 

her resignation.  

8.  When Ms. Borges reported to Ms. Norton’s office, 

Ms. Borges initially did not want to talk about the reasons for 
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her resignation, simply saying that she was resigning “for 

personal reasons.”  When pressed further, Ms. Borges said that 

she did not want to “get anyone in trouble” and started crying.  

She also stated that she was afraid of retaliation.  When she was 

assured that CTI had a policy against retaliation, she finally 

talked about four separate incidents that she had experienced in 

the workplace.  

9.  The first incident related by Ms. Borges involved mean 

and hurtful comments and gossip about Team Leader McKibben and 

another employee, Veronica Smoot, allegedly being in a lesbian 

relationship.  According to Ms. Borges, Ms. Ferguson and another 

coworker, Phylisia Knowles, were the ones making the “loudest 

comments.”  This was upsetting to Ms. Borges since both 

Ms. McKibben and Ms. Smoot were friends. 

10.  The second incident also involved Ms. Knowles.  

Ms. Borges said that Ms. Knowles was “very mean” to her, would 

not speak to her, and during a team meeting, she had “shot her a 

bird.” 

11.  The third incident occurred during the employee “crazy 

hat day.”  According to Ms. Borges, she, Ms. Knowles (African-

American), and Ms. Ferguson were posing for a picture, when 

another employee, who was Caucasian, attempted to join the 

picture.  Ms. Ferguson then allegedly told the employee, “no, 
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this is a minority picture,” and the employee was not included in 

the picture.  

12.  The fourth incident involved alleged gossiping by 

Ms. Ferguson with another coworker about Ms. Borges allegedly 

being in a relationship with a male coworker.  Ms. Borges 

overheard the conversation, which upset her because she was 

married, and she felt like the conversation was very 

disrespectful to her marriage.  

13.  After relating the above incidents, Ms. Borges stated 

that “these things had been building up and that she couldn’t 

take it anymore” and she wanted to resign.  Ms. Norton then asked 

Ms. Borges to take some time off with pay until the matter could 

be investigated, which she agreed to do.  

14.  Ms. Norton conferred with Ms. Marsh and Mr. Getz, and 

it was determined that Ms. Ferguson and Ms. Knowles would both be 

interviewed the following Monday, September 14, 2015 (the first 

day that both were scheduled to be at work).  It was also 

determined that Ms. Borges’ workstation would be moved to a new 

location that was not immediately adjacent to that of 

Ms. Ferguson.  

15.  Both Ms. Ferguson and Ms. Knowles were interviewed the 

following Monday, September 14, 2015, by Ms. Norton, Mr. Getz, 

and Ms. Marsh.  Ms. Norton initially conducted both interviews, 

asking a sequence of questions concerning the incidents raised by 
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Ms. Borges.  With respect to Ms. Ferguson, she recalled rumors 

circulating about Ms. McKibben and Ms. Smoot being in a lesbian 

relationship, but denied participating in them.  She could not 

recall the “this is a minority picture” comment during “crazy hat 

day,” but stated that it sounded like something she could have 

said in a joking manner.  She denied participating in a 

conversation about Ms. Borges allegedly being in a relationship 

with a coworker.  

16.  Mr. Getz concluded the interviews with both 

Ms. Ferguson and Ms. Knowles by stating that whether or not they 

had participated in the incidents and rumors involving coworkers, 

such conduct did not resonate with CTI’s values and was not to be 

tolerated.  He reiterated that if such conduct happened again, 

the offending employee would be immediately terminated and he 

would personally escort him or her out the door.  At the 

conclusion of the interviews, Mr. Getz, Ms. Norton, and Ms. Marsh 

conferred and it was decided that, aside from the stern warning 

from Mr. Getz, no further action was to be taken against either 

Ms. Ferguson or Ms. Knowles.  

17.  Two days later, on Wednesday, September 16, 2015, 

Ms. Marsh, Ms. McKibben, and Ms. Borges, who was crying, all came 

into Ms. Norton’s office.  Ms. Borges described an incident that 

had occurred that morning in the ladies’ room involving 

Ms. Ferguson.  She stated that as she was exiting her stall, 
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Ms. Ferguson was standing there blocking her exit and “fronting” 

her.  When asked what she meant by “fronting” her, Ms. Borges 

stated that Ms. Ferguson had her chest bowed out, and had a “very 

mean and intimidating look on [her] face” like she was “going to 

fight.”  While describing the incident, Ms. Borges was very, very 

upset and crying.  She stated that she “had had it . . . that she 

couldn’t take it anymore and she wanted to resign.”  Ms. Norton 

again asked her to please go home until they had an opportunity 

to address the situation.  

18.  Ms. Norton, Ms. Marsh, and Ms. McKibben then contacted 

Mr. Getz and related to him what Ms. Borges had reported.  In 

discussing the situation, it was determined that they had no 

reason not to believe Ms. Borges.  She had been an excellent 

employee and was very non-confrontational in her demeanor.  There 

also were no other witnesses to the incident besides Ms. Borges 

and Ms. Ferguson.  Mr. Getz and Ms. Norton also conferred with 

CTI’s chief executive officer, Chris Imbach.  It was decided that 

the type of intimidating behavior reported by Ms. Borges was not 

consistent with the company’s values, particularly since it had 

occurred a mere two days after Mr. Getz had made it “crystal 

clear” that such conduct would not be tolerated.  Accordingly, 

the decision was made to terminate Ms. Ferguson’s employment.  

19.  Mr. Getz, Ms. Norton, Ms. Marsh, and Gary Rogers, 

director of Security, met with Ms. Ferguson that same afternoon. 
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Mr. Getz conducted the meeting, which was “relatively short and 

to the point.”  He advised Ms. Ferguson that she was being 

terminated for her intimidating behavior in the women’s bathroom, 

which was found to have created a hostile working environment. 

Ms. Ferguson was argumentative and tried to interrupt Mr. Getz 

throughout the meeting.  Ms. Ferguson stated that she could not 

believe that she was being fired for merely “glaring” at a 

coworker.  This statement confirmed to Mr. Getz and Ms. Norton 

that Ms. Ferguson knew what she had done in the ladies’ room, as 

Mr. Getz had simply told her that she was being terminated for 

her “intimidating behavior” in the ladies’ room--no details of 

the incident were disclosed to her.  Ms. Ferguson was provided a 

written letter of termination at the meeting, confirming the 

reason for her termination.  

20.  Mr. Getz made the final decision on termination.  There 

was no persuasive evidence presented at hearing that race played 

any part in Mr. Getz’s decision.  Mr. Getz was a pastor in a 

local church for 15 years prior to being an executive with CTI.  

Mr. Getz also has a very racially diverse family.  He and his 

wife adopted four children, one of which is Asian, one is half 

Caucasian, half Hispanic, and two are African-American.  

21.  The evidence established that CTI has a racially 

diverse workforce at its corporate headquarters.  In 2015, 21 of 

its 70 employees, or 30 percent, were African American; five, or 



 

11 

seven percent, were Hispanic; and three, or four percent, were 

Asian.  

22.  Petitioner presented evidence that an African-American 

coworker, Jeff Lazenby, had made a complaint of a hostile work 

environment against his Caucasian supervisor, Adam Highfill, but 

that Mr. Highfill was not terminated by CTI.  The complaint 

against Mr. Highfill occurred in June 2011, over four years prior 

to the incident leading to Ms. Ferguson’s termination.  

23.  Mr. Lazenby’s complaint was investigated by Ms. Norton; 

Mr. Getz; Mike Vonbalson, senior program manager and 

Mr. Highfill’s supervisor; and Bob Bearden, also a program 

manager.  It was determined that Mr. Highfill had not created a 

hostile working environment; rather the two individuals became 

engaged in a disagreement on the work floor and both were found 

to have acted inappropriately.  Mr. Lazenby and Mr. Highfill were 

both counseled for their behavior.  Further, Mr. Highfill was 

found to have engaged in poor management practices.  He was 

placed on a 30-day development plan to attempt to improve his 

management skills.  When his management skills did not improve to 

an acceptable level, Mr. Highfill was demoted to a nonsupervisory 

position on August 3, 2011, where he remains employed. 

24.  Ms. Knowles, who is African-American, was not 

terminated by CTI, because there were no further complaints or 
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incidents involving alleged behavior by her following the 

company’s interview with her on September 14, 2015. 

25.  The credible evidence of record established that 

Ms. Ferguson was terminated for creating a hostile work 

environment after being specifically advised on September 14, 

2015, that any such behavior in the future would result in her 

termination by the company.  There is no credible evidence of 

record that Ms. Ferguson’s termination was racially motivated. 

CONCLUSIONS OF LAW 

26.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

cause pursuant to sections 120.569 and 120.57(1), Florida 

Statutes. 

27.  The Florida Civil Rights Act of 1992 (“FCRA”) prohibits 

discrimination in the workplace.  Among other things, FCRA makes 

it unlawful for an employer:  

To limit, segregate, or classify employees or 

applicants for employment in any way which 

would deprive or tend to deprive any 

individual of employment opportunities, or 

adversely affect any individual’s status as 

an employee, because of such individual’s 

race, color, religion, sex, pregnancy, 

national origin, age, handicap, or marital 

status. 

 

§ 760.10(1)(b), Fla. Stat. 

28.  Florida’s chapter 760 is patterned after Title VII of 

the Civil Rights Act of 1964, as amended.  Consequently, Florida 
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courts look to federal case law when interpreting chapter 760.  

Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17 (Fla. 3rd 

DCA 2009).  

 29.  Petitioner claims she was discriminated against by CTI 

because of her race (African American) in violation of FCRA.  

Specifically, Petitioner alleges that race was a motivating 

factor in Respondent’s decision to terminate her employment. 

 30.  Section 760.11(7) permits a party who receives a no 

cause determination to request a formal administrative hearing 

before the Division of Administrative Hearings.  “If the 

administrative law judge finds that a violation of the Florida 

Civil Rights Act of 1992 has occurred, he or she shall issue an 

appropriate recommended order to the commission prohibiting the 

practice and recommending affirmative relief from the effects of 

the practice, including back pay.”  Id.  

31.  Petitioner claims disparate treatment (as opposed to 

disparate impact) under the FCRA; in other words, she claims she 

was treated differently because of her race.  Petitioner has the 

burden of proving by a preponderance of the evidence that 

Respondent discriminated against her.  See Fla. Dep’t of Transp. 

v. J.W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 1981).  A party may 

prove unlawful race discrimination by direct or circumstantial 

evidence.  Smith v. Fla. Dep’t of Corr., Case No. 2:07-cv-631, 

(M.D. Fla. May 27, 2009); 2009 U.S. Dist. LEXIS 44885 (M.D. Fla. 
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2009).  When a petitioner alleges disparate treatment under 

chapter 760, or the Civil Rights Act, the petitioner must prove 

that her race “actually motivated the employer’s decision.  That 

is, the [petitioner’s race] ‘must have actually played a role 

[in the employer’s decision making] process and had a 

determinative influence on the outcome.’”  Reeves v. Sanderson 

Plumbing Prods., Inc., 530 U.S. 133, 141 (2000) (alteration in 

original). 

 32.  Direct evidence is evidence that, “if believed, proves 

[the] existence of [a] fact in issue without inference or 

presumption.”  Burrell v. Bd. of Trs. of Ga. Mil. Coll., 

125 F.3d 1390, 1393 (11th Cir. 1997).  Direct evidence consists 

of “only the most blatant remarks, whose intent could be nothing  

other than to discriminate” on the basis of an impermissible 

factor.  Carter v. City of Miami, 870 F.2d 578, 582 (11th Cir. 

1989). 

 33.  The record in this case did not establish unlawful 

race discrimination by direct evidence. 

 34.  To prove unlawful discrimination by circumstantial 

evidence, a party must establish a prima facie case of 

discrimination by a preponderance of the evidence.  If 

successful, this creates a presumption of discrimination.  Then 

the burden shifts to the employer to offer a legitimate, non-

discriminatory reason for the adverse employment action.  If the 
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employer meets that burden, the presumption disappears and the 

employee must prove that the legitimate reasons were a pretext.  

Valenzuela v. GlobeGround N. Am., LLC, supra.  Facts that are 

sufficient to establish a prima facie case must be adequate to 

permit an inference of discrimination.  Id.  

 35.  Accordingly, Petitioner must prove discrimination by 

indirect or circumstantial evidence under the McDonnell Douglas 

framework.  Petitioner must first establish a prima facie case 

by showing:  (1) she is a member of a protected class; (2) she 

was qualified for the position held; (3) she was subjected to an 

adverse employment action; and (4) other similarly-situated 

employees, who are not members of the protected group, were 

treated more favorably than Petitioner.  See McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, 802 (1973).  “When comparing 

similarly situated individuals to raise an inference of 

discriminatory motivation, these individuals must be similarly 

situated in all relevant respects.”  Jackson v. BellSouth 

Telecomm., 372 F.3d 1250, 1273 (l1th Cir. 2004). 

 36.  Thus, in order to establish a prima facie case of 

disparate treatment based on race, Petitioner must show that CTI 

treated similarly situated non-African American employees 

differently or less severely.  Valdes v. Miami-Dade Coll., 

463 Fed. Appx. 843, 845 (11th Cir. 2012); Camara v. Brinker 

Int’l, 161 Fed. Appx. 893 (11th Cir. 2006).   
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37.  The Findings of Fact here are not sufficient to 

establish a prima facie case of discrimination based on race.  

The greater weight of the evidence does not establish that 

Ms. Ferguson was treated less favorably than other employees 

outside of her protected class.  Nor has Petitioner presented “a 

convincing mosaic of circumstantial evidence” showing that she 

was the victim of race discrimination.  Smith v. Lockheed-Martin 

Corp., 644 F.3d 1321 (11th Cir. 2011). 

 38.  Petitioner presented evidence attempting to show that 

CTI treated Caucasian supervisor Adam Highfill more favorably 

than it did her when one of Mr. Highfill’s subordinates, who was 

African-American, filed a complaint against him that he was 

creating a hostile work environment.  To be a proper comparator, 

Mr. Highfill’s conduct must have been “nearly identical” to 

Ms. Ferguson’s.  Vickers v. Hyundai Motor Mfg. Ala., LLC, 

648 Fed. Appx. 751 (11th Cir. April 14, 2016); and Stone & 

Webster Constr., Inc. v. U.S. Dep’t of Labor, 684 F.3d 1127, 

1134-35 (11th Cir. 2012).  This requirement prevents courts from 

“second-guessing employers’ reasonable decisions and confusing 

apples with oranges.”  Maniccia v. Brown, 171 F.3d 1364, 1368 

(11th Cir. 1999). 

 39.  The evidence shows that Mr. Highfill’s conduct was not 

at all similar to Ms. Ferguson’s.  CTI’s investigation showed 

that Mr. Highfill and Mr. Lazenby had a disagreement in the 
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workplace that neither handled appropriately, but that there was 

no conduct that constituted a hostile work environment.  In 

contrast, Ms. Ferguson was found to have engaged in intimidating 

and hostile behavior in the ladies’ room against a coworker, a 

mere two days after the company’s chief operating officer had 

told her in “crystal clear” terms that such conduct would not be 

tolerated and would lead to termination.  Moreover, Mr. Highfill 

did receive appropriate discipline for his actions.  He was 

required to complete a 30-day development course to try to 

improve his management skills, and when they did not 

sufficiently improve, he was demoted to a non-supervisory 

position.  In short, Mr. Highfill’s case is not a proper 

comparator, and Petitioner has fallen short of establishing her 

prima facie case.  See Robinson v. Colquitt EMC, 651 Fed. 

Appx. 891 (11th Cir. June 2, 2016) (summary judgment for the 

employer affirmed in race discrimination action where the 

plaintiff failed to present sufficient evidence of a proper 

comparator). 

 40.  Even assuming, arguendo, that Petitioner established a 

prima facie case of discrimination, Respondent presented 

persuasive documentary and testimonial evidence that it 

terminated Ms. Ferguson because of its reasonable belief she had 

engaged in intimidating and hostile behavior against a coworker, 

and not because of her race.  As such, CTI has met its burden to 
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establish legitimate, non-discriminatory business reasons for 

its decision to terminate Ms. Ferguson’s employment. 

 41.  Petitioner did not present any credible evidence that 

Respondent’s reason for terminating her was a pretext for 

discrimination.  Petitioner expressed her belief that her 

termination was unfair, and that Respondent’s investigation 

leading to her termination was incomplete, but disagreement with 

the employer’s decision falls short of the showing necessary to 

establish pretext.  Chambers v. Walt Disney World Co.,  

132 F. Supp. 2d 1356, 1366 (M.D. Fla. 2001).  Even showing that 

an employer breached an internal policy does not amount to a 

showing of pretext.  Springer v. Convergys Customer Mgmt. Group, 

Inc., 509 F.3d 1344, 1350 (11th Cir. 2007).  Courts “do not sit 

as a super-personnel department that examines an entity’s 

business decisions.”  Chapman v. AI Transport, 229 F.3d 1012, 

1033 (11th Cir. 2000) (en banc) (citations omitted). 

 42.  “The ultimate burden of persuading the trier of fact 

that the [employer] intentionally discriminated against the 

[employee] remains at all times with the [employee].”  Texas 

Dep’t of Cmty. Affairs v. Burdine, 450 U.S. at 253.  In this 

case, Petitioner failed to meet her burden. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 
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Relations dismiss the Petition for Relief from an Unlawful 

Employment Practice filed against Respondent. 

DONE AND ENTERED this 24th day of March, 2017, in 

Tallahassee, Leon County, Florida. 

S                                   

W. DAVID WATKINS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 24th day of March, 2017. 

 

 

ENDNOTE 

 
1/
  Three documents were attached to Petitioner’s Proposed 

Recommended Order.  Those documents consist of a photograph, and 

two pages of Facebook postings.  None of these documents were 

offered by Petitioner at the final hearing, nor was leave granted 

by the undersigned for Petitioner to late-file exhibits. 

Accordingly, those documents are not received in evidence.  

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

(eServed) 
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Meti J. Ferguson 

200 Crete Court 

St. Augustine, Florida  32084 

(eServed) 

 

Amy Reisinger Turci, Esquire 

FordHarrison LLP 

225 Water Street, Suite 710 

Jacksonville, Florida  32202 

(eServed) 

 

Peter R. Corbin, Esquire 

FordHarrison LLP 

225 Water Street, Suite 710 

Jacksonville, Florida  32202 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

JAMES J. O'NEIL FOR MINOR, 

 

     Petitioner, 

 

vs. 

 

SEAL SWIM SCHOOL III, LLC, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-7490 

 

 

RECOMMENDED ORDER 

 

 On February 28, 2017, Administrative Law Judge J. Lawrence 

Johnston held the final hearing in this case in Tampa.  

APPEARANCES 

For Petitioner:  James Matthew O'Neil, pro se 

                      13722 Fareham Road 

                      Odessa, Florida  33556 

 

For Respondent:  Colleen M. Flynn, Esquire 

                      Johnson, Pope, Bokor,  

                        Ruppel & Burns, LLP 

                      911 Chestnut Street 

                      Clearwater, Florida  33756 

 

STATEMENT OF THE ISSUES 

The main issue in this case is whether the Respondent 

illegally discriminated against the Petitioner’s son in a place 

of public accommodation in violation of section 760.08, Florida 

Statutes (2015).
1/
  In addition, the Respondent has asked that the 

Petitioner be required to pay its attorney’s fees and costs under 

section 760.11(6). 
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PRELIMINARY STATEMENT 

The Petitioner filed a charge of discrimination in 2015.  

The Florida Commission on Human Relations (FCHR) investigated and 

determined that it had no jurisdiction because the Respondent was 

not a place of public accommodation under sections 760.08 and 

760.02(11).  The Petitioner filed a Petition for Relief, which 

was referred to the Division of Administrative Hearings and 

designated DOAH case 16-7460. 

The Respondent filed a motion to limit the issue to FCHR’s 

jurisdiction, which was denied. 

At the final hearing, the Petitioner and his wife testified, 

and the following witnesses were called to testify for the 

Respondent:  its owner, Micha Beatty; its office manager, Susan 

Edwards; and its camp manager, Melanie Stairs.  Respondent 

Exhibits 1 through 3 were received in evidence. 

At the conclusion of the hearing, the Respondent made an  

ore tenus motion for attorney’s fees under section 760.11(6). 

No transcript of the final hearing was prepared, and 

proposed recommended orders (PROs) were required to be filed by 

March 10.  Instead of a PRO, the Petitioner filed a Settlement 

Proposal, which has not been considered.  The Respondent filed a 

PRO, which included the attorney’s fee request and has been 

considered in the preparation of this Recommended Order. 



3 

FINDINGS OF FACT 

 1.  The Respondent, Seal Swim School III, LLC, is a private 

business in Tampa that offers swim lessons to adults and children 

for a fee.  It has a small retail component that sells some swim 

accessories and snacks.  In addition, it operates a summer camp 

for children based at a church building near a swimming pool.  

Participants in the camp engage in various activities at the 

church building and are driven to the pool in oversized golf 

carts daily for swimming, including lessons two days a week.  

Campers bring their own lunch. 

 2.  Enrollment in the Respondent’s swim lessons and summer 

camp is open to anyone.  The Respondent’s policies do not 

discriminate against anyone on any illegal basis.  In particular, 

the Respondent is not a special needs school or special needs 

summer camp and is not able to properly deal with all individuals 

with special needs, but it invites participants with special 

needs so long as the Respondent can meet the individual 

participant’s needs.  If special needs participants require 

private swim lessons, the Respondent tries to accommodate them 

and charges the reduced group lesson rate as a favor in 

consideration of the difficulties they and their families 

typically face due to their special needs. 
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 3.  The Respondent is not regulated and does not operate as 

a daycare. 

 4.  The Petitioner’s son is now ten years old.  He has 

autism but is high-functioning.  In 2013 and/or 2014 (the 

evidence was not clear), the Petitioner and his wife signed him 

up for once-a-week swim lessons.  They disclosed their son’s 

autism, and he was accepted into the class.  However, it was 

determined that he would do better with more individual attention 

in a quieter pool, so the Respondent accommodated him by giving 

him a private lesson after the last group lesson of the day, for 

the reduced group lesson rate.  The parents concurred and 

appreciated the change.  The lessons were completed successfully 

and without incident. 

 5.  Near the end of April 2015, the Petitioner’s wife 

contacted the Respondent about enrolling her son in the summer 

camp, starting in June.  She discussed his high-functioning 

autism and also his attention deficit/hyperactive disorder.  She 

referred to his previous swim lessons and noted that he was 

bigger now and asked if they still would be able to give him swim 

lessons during camp.  The Respondent’s office manager pointed out 

that the summer camp was not a special needs camp but that her 

son was welcome to enroll and participate so long as the 

Respondent was able to meet his needs safely.  The office manager 

mentioned that they might have to assign an infant instructor 
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with a strong personality and offered to discuss it with the camp  

director.  The Petitioner’s wife did not ask for particular 

accommodations for her son. 

 6.  The office manager followed through on her promise and 

discussed the Petitioner’s son with the camp director, who then 

attempted to contact the Petitioner or his wife by telephone to 

discuss their son’s participation in camp, but she was unable to 

reach them. 

 7.  The summer camp started on June 8, 2015.  The camp 

director sought out the Petitioner while his wife was registering 

their son.  There began an unfortunate series of 

misunderstandings and hard feelings on the part of the 

Petitioner.  The Petitioner began to explain his son’s abilities 

and limitations due to his autism.  The camp director said she 

thought the camp probably could accommodate him, but she wanted 

to make sure the Petitioner understood that safety was paramount.  

The Petitioner thought she was afraid his son’s autism would be 

an affirmative danger to the other children.  Actually, she was 

trying to impress on him that there were too many children in 

camp and too few staff to assign a member of the staff to his son 

one-on-one, so the camp’s ability to accommodate his son would 

depend to a large extent on his ability to transition with his 

group from activity to activity, including to the swimming pool.  

The Petitioner felt the camp director was being abrupt when she 
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took her leave to attend to the other things she had to do on the 

first day of camp.  However, she encouraged the Petitioner to 

talk to the camp counselor assigned to his son about his son’s 

abilities and limitations.  The Petitioner did so and felt 

comfortable that the counselor at least was listening to him.  He 

and his wife finished registration and left the camp building. 

 8.  Later in the morning (the exact time was not clear from 

the evidence), when it was time for his group to transition to 

the swimming pool, the Petitioner’s son would not go with them.  

The deck supervisor in charge at the church building called the 

camp director, who was at the swimming pool, and explained what 

was happening.  The camp director told the deck supervisor to 

call the parents to see if they had any suggestions.  She tried 

to call but got no answer.  She called the director back, and the 

director told the deck supervisor to assign a runner to watch the 

child and to keep trying to call the parents.  She called the 

parents again about a half hour later, and the Petitioner’s wife 

answered.  The deck supervisor explained the situation and asked 

for suggestions.  The Petitioner’s wife had none and put the 

Petitioner on the phone.  When told his son was not transitioning 

with his group, the Petitioner asked, “well, did you ask him?” 

and suggested they ask again and try to show him or take him by 

the hand.  The deck supervisor tried again.  When the child 

continued to refuse, the director was called again.  The director 



7 

instructed the deck supervisor to call the parents back to tell 

them they had to come and pick up their child because she did not 

have the staff to safely monitor the children in the camp while 

trying to attend to the Petitioner’s son one-on-one.  The 

Petitioner interpreted this, unfairly and inappropriately, as 

unfair and rude treatment of him and his family, and as 

intentional discrimination against his son based on autism, which 

it was not.  Any other child who refused to transition with his 

or her group would have been treated the same, with or without 

autism. 

 9.  Angry about the situation, the Petitioner drove to the 

camp to pick up his son.  He became more upset when he found his 

son waiting by himself to be picked up instead of being with 

other children.  He misinterpreted this as additional 

mistreatment and discrimination.  He filed a charge of 

discrimination. 

 10.  The FCHR investigated and determined that it had no 

jurisdiction because the Respondent was not a place of public 

accommodation.  Since the determination did not reach the merits, 

it may have encouraged the Petitioner to believe he would have a 

good case on the merits, if there was jurisdiction.  The only 

authority cited by the FCHR in its determination of no 

jurisdiction was section 760.02(11).  The Petitioner, who is not  
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a lawyer, found other authority that he cited in support of an 

argument for jurisdiction. 

 11.  The Petitioner honestly believed he had a good case on 

jurisdiction and on the merits.  On jurisdiction, he was confused 

by the plethora a statutes on variations of the subject of the 

rights of individuals with handicaps and disabilities.  His 

confusion was not dispelled by the FCHR’s determination of no 

jurisdiction.  Although the Petitioner’s adversary attempted to 

point out the law on the subject, the Petitioner declined to 

accept the Respondent’s word for it.  On the merits, the 

Petitioner honestly believed his son was being treated rudely and 

unfairly because of his autism on the day in question.  This was 

an unfortunate misunderstanding, and the Petitioner was unable to 

accept the Respondent’s explanation of what happened.  The 

Respondent did not prove that the Petitioner’s claim was made in 

bad faith; that the Petitioner knew it was frivolous, 

unreasonable, or groundless; or that a non-lawyer standing in the 

Petitioner’s shoes should have known that his claims were 

frivolous, unreasonable, or groundless, based on information he 

had prior to this Recommended Order. 

CONCLUSIONS OF LAW 

 12.  Section 760.08, Florida Statutes, guarantees all 

persons “the full and equal enjoyment of the goods, services, 

facilities, privileges, advantages, and accommodations of any 
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place of public accommodation without discrimination or  

segregation on the ground of race, color, national origin, sex, 

pregnancy, handicap, familial status, or religion.” 

 13.  Section 760.02(11) defines “public accommodations” to 

mean “places of public accommodation, lodgings, facilities 

principally engaged in selling food for consumption on the 

premises, gasoline stations, places of exhibition or 

entertainment, and other covered establishments.”  It then lists 

four categories of establishments, (a) through (d), that serve 

the public and are places of public accommodation.  The 

Respondent clearly does not fit any of these categories. 

 14.  The Petitioner argues that the Respondent is one of the 

“other covered establishments” mentioned in the statutory 

definition.  Specifically, he cites to the definition of a 

“public food service establishment” under section 509.013(5)(a), 

the definition of a “public accommodation” under section 413.08, 

Florida Statutes, and the definition of “public accommodation” 

under the federal Americans with Disabilities Act, 42 U.S.C.  

§ 12181.  Those laws do not apply and do not justify expanding 

the definition in section 760.02(11) to cover the Respondent’s 

business.  See Fabiano v. Target Corp., Case No. 08-5858  

(Fla. DOAH Apr. 6, 2009; FCHR Jul. 1, 2009)(retail store does not 

meet the definition); Baker v. Maycom Commc’ns/Sprint-Nextel,  

case 08-5809 (Fla. DOAH Dec. 22, 2008; FCHR Mar. 16, 2009)(cell 
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phone store does not meet the definition).  See also Sheely v. 

MRI Radiology Network, P.A., 506 F.3D 1173 (11 Cir. 2007)(medical 

facility does not meet the definition); Marchman v. St. Anthony’s 

Hosp., 152 So. 3d 830 (Fla. 2d DCA 2014)(same); Crane v. Lifemark 

Hosp. of Fla., Inc., 149 So. 2d 718 (Fla. 3d DCA 2014)(same). 

 15.  Even if the Petitioner had established jurisdiction, he 

would not have succeeded in his attempt to prove direct, 

intentional discrimination against his son on the basis of a 

handicap in violation section 760.08.  Assuming that autism was a 

handicap for the Petitioner’s son, no reasonable accommodation 

was requested for him, or denied by the Respondent.  To the 

contrary, reasonable accommodations were offered and provided by 

the Respondent on its own initiative.  On the day in question, 

the Petitioner believed his son was being treated rudely and 

unfairly because of his autism.  This was an unfortunate 

misunderstanding.  Actually, with its limited staffing that day, 

the Respondent was unable to tolerate any child not transitioning 

with his or her group from activity to activity without 

endangering the safety of all the children. 

 16.  As a remedy for the alleged violation of section 

760.08, the Petitioner seeks monetary damages in compensation for 

emotional distress, loss of dignity, and punitive damages (and 

seeks to require the Respondent to train its employees in how to 

avoid discrimination against people with disabilities). 



11 

Section 760.11(6) limits relief from illegal discrimination to 

prohibiting the practice and providing affirmative relief from 

the effects of the practice, including back pay.  The FCHR cannot 

grant general compensatory or punitive monetary relief for non-

quantifiable damages, such as pain, embarrassment or humiliation.  

See Inman v. Bao, Case No. 11-5602 (Fla. DOAH Jan. 10, 2012;  

FCHR Apr. 23, 2012); Fioravanti v. Carnival Cruise Lines,  

Case No. 06-1433 (Fla. DOAH Oct. 17, 2006; FCHR Feb. 14, 2007).  

This was not mentioned in the FCHR’s determination of no 

jurisdiction. 

 17.  Under section 760.11(6), the FCHR, in its discretion, 

may allow the prevailing party a reasonable attorney’s fee as 

part of the costs.  This provision for attorney’s fees is 

intended to be interpreted in a manner consistent with federal 

case law involving a Title VII action.  That case law says that 

an award should be made only if the losing claim is objectively 

“frivolous, unreasonable, or without foundation.”  See Humane 

Soc’y of Broward Cnty., Inc. v. Fla. Humane Soc’y, 951 So. 2d 

966, 970 n.1 (Fla. 4th DCA 2007)(citations omitted).  Based on 

the facts of this case, attorney’s fees should not be awarded as 

part of the costs awarded to the Respondent as the prevailing 

party. 
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RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Petition for Relief be dismissed, 

and the Respondent’s request for attorney’s fees be denied. 

DONE AND ENTERED this 22nd day of March, 2017, in 

Tallahassee, Leon County, Florida. 

S                                   

J. LAWRENCE JOHNSTON 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 22nd day of March, 2017. 

 

 

ENDNOTE 

 
1/  The 2015 codification of the Florida Statutes, which was in 

effect at the time, applies to the alleged illegal 

discrimination.  Technically, 2016 codification applies to the 

available remedy, including attorney’s fees, but it is of no 

import, since there was no change in the available remedy between 

2015 and 2016. 

 

 

COPIES FURNISHED: 
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(eServed) 
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Colleen M. Flynn, Esquire 

Johnson, Pope, Bokor, Ruppel & Burns, LLP 

911 Chestnut Street 

Clearwater, Florida  33756 

(eServed) 

 

James Matthew O'Neil 

13722 Fareham Road 

Odessa, Florida  33556 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 15 

days from the date of this Recommended Order.  Any exceptions to 

this Recommended Order should be filed with the agency that will 

issue the final order in this case.  
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

GRATUS HOUSING ADVOCATES, INC., 

 

     Petitioner, 

 

vs. 

 

BROOKHAVEN DEVELOPMENT LAND 

LTD., 

 

     Respondent. 

                               / 

 

 

 

 

Case No. 17-0657 

 

 

 

RECOMMENDED ORDER OF DISMISSAL 

 

This cause came on for consideration without an evidentiary 

hearing for the reasons set forth below. 

STATEMENT OF THE ISSUE 

Whether the Florida Commission on Human Relations (“the 

Commission”) has jurisdiction over Petitioner’s claim against 

Respondent.   

PRELIMINARY STATEMENT 

On May 23, 2016, Gratus Housing Advocates, Inc. (“GHA”), 

filed a housing discrimination complaint with the Department of 

Housing and Urban Development alleging the following: 

Complainant Gratus Housing Advocates, Inc. 

(GHA) is a non-profit organization 

established to eradicate discrimination in 

housing for all protected class members.  

Complainant GHA operates in all 50 states to 

protect, maintain, and establish fair 

housing opportunities for all and to 

affirmatively further fair housing rights.  
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In April of 2016, as part of its mission, 

Complainant GHA provided fair housing 

counseling and advocacy to its client, 

Aggrieved Party Kelly Duff, who described 

herself as a person with visible physical 

disabilities and also mental disabilities.  

She is a tenant at Reserve at Brookhaven 

Apartments. 

 

* * * 

 

Because of her disabilities, Aggrieved Party 

Duff requires the use of her service dog, a 

Husky named Rakki.  Since at least February 

of 2016, Aggrieved Party Duff made a 

reasonable accommodation request for the 

respondents to waive the pet deposit, pet 

rent, and size restrictions for her service 

dog.  She informed the respondent management 

company about the nature of her disabilities 

and explained how the service dog alleviated 

those symptoms.  Aggrieved Party Duff 

disclosed that she is employed by a service 

dog training company, K9s for Warriors, and 

she offered to provide healthcare 

documentation to verify her disabilities and 

need for the service animal.  [Respondent’s 

property manager] reportedly declined 

Aggrieved Party Duff’s offer and instead 

required her to authorize the respondents to 

contact and interact with Aggrieved Party 

Duff’s doctor and employer to verify the 

disability and need for the service dog.  On 

April 8, 2016, the respondents issued a 

written denial of the reasonable 

accommodation request.  [Respondent’s 

property manager] allegedly reiterated her 

demand to speak to Aggrieved Party Duff’s 

doctor to confirm the disability and also 

required the doctor to complete the 

management company’s proprietary 

accommodations request forms.  Aggrieved 

Party Duff contacted Complainant GHA for 

assistance, and with complainant’s help, the 

respondents granted the reasonable 

accommodation request, which had been duly 

delayed.  On May 5, 2016, Aggrieved Party 
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Duff contacted Respondent Sharpe to make 

another reasonable accommodation request, 

asking permission to take her service dog 

into the swimming pool area so that the dog 

could wait there if she used the pool.  On 

the same day, the respondents issued a 

written denial of the reasonable 

accommodation request, thereby denying 

Aggrieved Party Duff the full use and 

enjoyment of the property due to her 

disability.   

 

As a result of the respondents’ collective 

actions, on approximately May 12, 2016, 

Complainant GHA filed a housing 

discrimination complaint on Aggrieved Party 

Duff’s behalf.  The complainant alleged that 

due to the respondent’s alleged 

discriminatory acts, the complainant has 

suffered a diversion of resources and 

frustration of its mission.  The 

complainant’s daily education and outreach 

efforts were put aside to assist Aggrieved 

Party Duff, and the complainant had to 

divert resources to conduct investigatory 

efforts to uncover and fight the alleged 

discrimination.  

 

GHA concluded its complaint by alleging that Respondent’s 

actions violated various provisions within Title VIII of the 

Civil Rights Act of 1968, as amended by the Fair Housing Act of 

1988.   

FINDINGS OF FACT 

1.  The Commission conducted an investigation of GHA’s 

allegations.  That investigation determined that GHA had not 

been acting as Ms. Duff’s attorney and that the assistance 

provided to Ms. Duff was mostly clerical in nature.  The 

investigation also determined that GHA suffered no harm related 
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to housing.  As a result, the Commission determined that it had 

no jurisdiction over GHA’s claim.   

2.  On November 18, 2016, the Commission issued a “Notice 

of Determination of No Jurisdiction.”  In addition to notifying 

GHA of its decision, the Commission advised GHA that it could 

challenge its determination by requesting an administrative 

hearing.   

3.  GHA filed a Petition for Relief with the Commission on 

January 30, 2017, and took issue with the Commission’s 

determination that it lacked jurisdiction over this matter. 

4.  With regard to the Commission’s determination that GHA 

was not Ms. Duff’s attorney, GHA stated the following: 

Patrick Coleman did admit that he was not an 

attorney, however Patrick Coleman confirmed 

on several occasions that he and GHA have in 

fact been Ms. Kelly Duff’s representative by 

means of a Power of Attorney since May 11, 

2016.  Please see the attached Power of 

Attorney signed by Ms. Duff. 

 

Patrick Coleman of GHA admitted to not 

performing traditional phone testing or in 

person testing at the respondent[‘s] 

property – that is correct.  However, GHA 

has stated that their Testing Investigation 

process included an investigation of the 

respondent’s housing process, including:  

the Concord Rental Agreement, the Service 

Animal Addendum, an in depth review of the 

Concord Rents website and their published 

documents, and a review of the Reserve at 

Brookhaven website followed by a review of 

their published materials. 
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It was GHA’s investigation, recovery, 

and scrutiny of the Service Animal 

Responsibility Addendum that uncovered the 

potentially discriminatory language which 

prompted an inquiry regarding the 

Respondent’s policy addressing assistance 

animals in the pool area. 

 

5.  As for the Commission’s determination that GHA’s 

assistance to Ms. Duff was mostly clerical in nature, GHA stated 

that it assisted Ms. Duff with protecting her “Fair Housing 

Rights” in the following ways:  (1) interviewed Ms. Duff in 

order to verify that she was a bona fide victim of 

discrimination; (2) provided Ms. Duff with fair housing 

education via a webinar; (3) wrote two reasonable accommodation 

requests for Ms. Duff; (4) worked with Ms. Duff’s physician in 

order to draft a letter describing Ms. Duff’s disability and 

her need for an assistance animal; (5) wrote, reviewed, and 

approved all written communications from Ms. Duff to Respondent; 

(6) interviewed Ms. Duff’s employer; (7) wrote and filed 

Ms. Duff’s fair housing complaint; and (8) represented Ms. Duff 

during every phone interview conducted by the Commission.   

6.  The Commission referred the instant case to the 

Division of Administrative Hearings (“DOAH”) on January 30, 

2017.   

7.  On February 14, 2017, the undersigned sua sponte issued 

an “Order to Show Cause” requiring GHA to “show cause on or 
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before March 1, 2017, why the instant case should not be 

dismissed based on a lack of standing.”   

8.  GHA did not file any response to the Order to Show 

Cause. 

CONCLUSIONS OF LAW 

9.  The undersigned agrees with the Commission’s 

determination that it lacks jurisdiction over GHA’s complaint.  

As explained below, GHA is attempting to recover costs without 

the presence of an underlying discrimination case.   

10.  GHA admitted that Respondent granted Ms. Duff’s 

initial request for a reasonable accommodation (i.e., use of a 

service dog on Respondent’s property) prior to the filing of a 

complaint under the Fair Housing Act.  GHA also alleged that 

Respondent denied Ms. Duff’s second request for a reasonable 

accommodation by refusing to allow her to take her service dog 

into Respondent’s swimming pool area.  However, the relief 

sought by GHA is not an order requiring Respondent to allow 

Ms. Duff to take her dog to Respondent’s pool area.  Instead, 

the relief sought is solely limited to GHA’s right to recover 

damages.  If these allegations are accepted as true, then there 

is no underlying fair housing discrimination claim currently 

before the Commission.  See § 760.23(9)(b), Fla. Stat. 

(2016)(providing that housing discrimination includes “[a] 

refusal to make reasonable accommodations in rules, policies, 
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practices, or services, when such accommodations may be 

necessary to afford such person equal opportunity to use and 

enjoy a dwelling.”).  In other words, relief under the Fair 

Housing Act is predicated on:  (1) a fair housing complaint 

filed by Ms. Duff; and (2) a determination by the Commission 

that Ms. Duff had been the victim of a discriminatory housing 

practice for which relief to Ms. Duff could be granted.  

See generally § 760.35(3)(b), Fla. Stat. (2016)(providing that 

“[i]f the administrative law judge finds that a discriminatory 

housing practice has occurred or is about to occur, he or she 

shall issue a recommended order to the commission prohibiting 

the practice and recommending affirmative relief from the 

effects of the practice, including quantifiable damages and 

reasonable attorney’s fees and costs.”).  Because GHA’s 

allegations indicate that neither of those conditions exists, 

the Commission lacks jurisdiction over GHA’s complaint.    

11.  Furthermore, GHA’s allegations demonstrate that it 

lacks standing to maintain this proceeding.  In order to have 

standing to challenge agency action, an individual or entity 

must be a “party” as that term is defined in section 120.52(13), 

Florida Statutes (2016).  The agency action at issue is the 

Commission’s determination that it lacks jurisdiction.  Section 

120.52(13)(b) is relevant to the instant case and provides in 

pertinent part that a “party” is any person “whose substantial 
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interests will be affected by proposed agency action.”  In order 

to demonstrate that one’s “substantial interests” are at stake, 

a would-be party must demonstrate:  (1) that the party will 

suffer an injury in fact which is of sufficient immediacy to 

entitle it to a section 120.57 hearing; and (2) that the party’s 

substantial injury is of a type or nature which the proceeding 

is designed to protect.  See Prescription Partners, LLC v. Dep’t 

of Fin. Servs., 109 So. 3d 1218, 1222 (Fla. 1st DCA 2013).   

12.  GHA’s allegations do not demonstrate that it has 

suffered an injury in fact.  Ms. Duff is the only person or 

entity that has suffered an injury in fact (i.e., denial of her 

request to take her service dog into Respondent’s pool area).  

However and as explained above, Ms. Duff has not filed a 

complaint with the Commission.  See generally Equity Resources 

v. County of Leon, 643 So. 2d 1112, 1117 (Fla. 1st DCA 

1994)(noting that “[s]tanding is predicated on a party’s 

legitimate or sufficient interest at stake in the controversy 

that will be affected by the outcome of the litigation.”).   

13.  The relief sought by GHA pertains to an alleged 

“diversion of resources and frustration of its mission.”  

However, that relief is not related to whether Respondent should 

be required to allow Ms. Duff to bring her dog into Respondent’s 

pool area.  There is nothing in chapter 760, part II, Florida 

Statutes (2016), indicating that GHA’s injury is the type of 
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injury that the aforementioned legislation was intended to 

protect.  See Agrico Chem. Co. v. Dep’t of Envtl. Reg., 406 So. 

2d 478, 482 (Fla. 2d DCA 1981)(holding that “[w]hile petitioners 

in the instant case were able to show a high degree of potential 

economic injury, they were wholly unable to show that the nature 

of the injury was one under the protection of chapter 403.”).  

RECOMMENDATION 

Based on the foregoing, it is RECOMMENDED that a final 

order be entered by the Florida Commission on Human Relations 

dismissing Gratus Housing Advocates’ Petition for Relief due to 

a lack of jurisdiction.   

DONE AND ENTERED this 22nd day of March, 2017, in 

Tallahassee, Leon County, Florida. 

S                                   
G. W. CHISENHALL 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 22nd day of March, 2017. 
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COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

Patrick Coleman 

Gratus Housing Advocates, Inc. 

3513 Provine Road 

Mckinney, Texas  75070 

 

Brookhaven Development Land LTD 

Suite 101 

700 West Morse Boulevard 

Winter Park, Florida  32789 

 

Andrew Kemp-Gerstel, Partner 

44 West Flagler Street 

Miami, Florida  33130 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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