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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

RHONDA R. WILKINSON, 

 

     Petitioner, 

 

vs. 

 

PUBLIX SUPER MARKETS, INC., 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-5773 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, this case was heard on November 16, 

2016, via video teleconference in Tallahassee and Panama City, 

Florida, before Suzanne Van Wyk, a designated Administrative Law 

Judge of the Division of Administrative Hearings.  

APPEARANCES 

For Petitioner:  Robert L. Thirston, II, Esquire 

     Thirston Law Office 

      Post Office Box 19617 

      Panama City Beach, Florida  32417 

 

For Respondent:  Tammie L. Rattray, Esquire 

     Ford & Harrison, LLP 

     Suite 900 

     101 East Kennedy Boulevard 

      Tampa, Florida  33602 

 

STATEMENT OF THE ISSUES 

Whether Petitioner was subject to an unlawful employment 

practice by Respondent based on her sex in violation of section 
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760.10, Florida Statutes (2015)
1/
; and if so, what penalty should 

be imposed. 

PRELIMINARY STATEMENT 

On January 21, 2016, Petitioner filed an Employment Charge 

of Discrimination with the Florida Commission on Human Relations 

(Commission) which alleged that Respondent violated section 

760.10 by discriminating against her on the basis of her sex. 

 On August 29, 2016, the Commission issued a Determination:  

No Cause and a Notice of Determination: No Cause, by which the 

Commission determined that reasonable cause did not exist to 

believe that an unlawful employment practice occurred.  On 

September 29, 2016, Petitioner filed a Petition for Relief with 

the Commission, which was transmitted that same date to the 

Division of Administrative Hearings to conduct a final hearing.  

 The final hearing was scheduled for November 16, 2016, via 

video teleconference in Tallahassee and Panama City, Florida, 

and commenced as scheduled. 

 At the final hearing, Petitioner testified on her own behalf 

and introduced no exhibits. 

Respondent presented the testimony of Stephen Tucker, 

Jeffrey Siltanen, Steven Southerland, and John Sperandeo, the 

Manager, Assistant Manager, and Assistant Meat Department 

Managers, respectively, of Publix Supermarkets (Publix) Store 

Number 0843 in Lynn Haven, Florida; as well as Kris Price, a 
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Publix Meat Retail Improvement Specialist; Nicole Shurger, a 

Publix Retail Associate Relations Specialist; and Patrick 

McGowan, a Publix District Manager.  Respondent’s Exhibits R26, 

R30 through R32, R34, R36, R37, R39, and R41 through R44 were 

admitted in evidence.  

 A one-volume Transcript of the proceedings was filed on 

December 20, 2016.  The undersigned granted Petitioner’s 

unopposed Motion for an Extension of Time to file proposed 

recommended orders, rendering post-hearing filings due on or 

before January 13, 2017.  Respondent timely filed a Proposed 

Recommended Order which has been considered by the undersigned in 

preparing this Recommended Order. 

FINDINGS OF FACT 

Background 

1.  Petitioner, Rhonda Wilkinson, was employed by Publix in 

the meat department from January 8, 2004, until her discharge on 

January 12, 2016. 

2.  There are four sub-departments of the Publix meat 

department:  lunch meat and cheese, seafood, frozen foods, and 

fresh meats. 

3.  Petitioner began as a clerk in the lunch meat and cheese 

sub-department at the Thomas Drive Publix in Panama City.  After 

completing meat cutter training, Petitioner was promoted to the 

position of meat cutter and transferred to store 0823 in Lynn 
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Haven (the Lynn Haven store).  She was subsequently promoted to 

Assistant Manager of the meat department at the same store. 

4.  In March 2014, Petitioner was promoted to Meat 

Department Manager at store number 1005 in Panama City Beach (the 

beach store), where she remained until July 2015.   

5.  During the busy season, the beach store would cut meat 

“as fast as they got it in” in order to keep up with demand.  To 

help meet demand, John Sperandeo, an Assistant Meat Department 

Manager from the Lynn Haven store frequently assisted Petitioner 

as a meat cutter at the beach store.  By all accounts, 

Petitioner’s relationship with Mr. Sperandeo was professional and 

without conflict. 

6.  Petitioner transferred back to the Lynn Haven store as 

Meat Department Manager in July 2015.  Petitioner supervised, 

among others, Mr. Sperandeo and Stephen Southerland, Assistant 

Meat Department Managers, and a meat cutter named Ervin Broxton. 

7.  At the Lynn Haven store, Petitioner testified that 

Mr. Sperandeo would not “get on the same page” with her in terms 

of filling out paperwork properly.  Petitioner complained that he 

inappropriately delegated that responsibility.  Petitioner 

testified that it was her job, as manager, to set an example for 

all her subordinates of the proper way to execute Publix’s 

policies, even completion of paperwork. 
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8.  Petitioner introduced no evidence of complaints filed 

against Mr. Sperandeo or any counseling or disciplinary action 

taken against him. 

9.  By all accounts, Petitioner’s career with Publix was 

without incident. 

Meat Department Policies 

10.  Fresh meats are processed by the Publix meat department 

as follows:  employees unload the supplier’s delivery trucks, 

scan the bar code on each box of meat product into the meat-

cooler inventory, and store the product in the meat cooler.  Each 

box is dated with the supplier’s pack date of the product. 

11.  Publix’s policy is to store product in the cooler such 

that the meat with the oldest pack date is most readily 

accessible.  The employee unloading the product is responsible to 

stack boxes so that the oldest product is on the top of the 

stack. 

12.  Publix maintains a strict policy governing the shelf 

life of all meat products.  The shelf life is the amount of time 

a product is available for sale, and is noted on the product 

packaging as the “sell by date.” 

13.  Pursuant to Publix’s policy, fresh meat products 

generally have a five-day shelf life (the supplier’s pack date 

plus four days). 
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14.  It is against Publix’s policy for an employee to apply 

additional shelf life to any product when it reaches the end of 

the original shelf life.  If product must be rewrapped during its 

shelf life, due to wet or bloody outside packaging, the employee 

must maintain the original sell-by date on the rewrapped package. 

15.  The meat cooler is inventoried each day at or before 

store closing for product exceeding its shelf life, or “out-of-

date.”  This practice is referred to as “dating the cooler.”  All 

product identified as out-of-date is designated for disposal and 

scanned out of the inventory system.  Each morning, the store 

generates an adjustment transaction report which lists the 

specific products which were disposed of at the store on the 

prior closing date.  The report also includes the “extended cost” 

of disposing of the particular products from the department.  The 

adjustment transaction report is one tool the meat department 

uses to determine the appropriate amount of product to order from 

each supplier, as well as the amount of product to cut on a given 

day. 

The Dismissal Incident 

16.  On January 6, 2016, Petitioner worked the early shift 

and was nearing the end of the shift, which is 4:00 p.m.  

Mr. Sperandeo was scheduled to close, and was preparing to take 

the standard lunch break--4:00-5:00 p.m.--for a closer.  
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Mr. Braxton was dating the cooler at Petitioner’s direction, and 

Mr. Southerland was assisting him. 

17.  Mr. Southerland and Mr. Braxton exited the cooler and 

reported to Petitioner that they had identified six boxes of out-

of-date product.  Petitioner said something to the effect of 

“don’t throw it out, John [Sparendeo] will cut it anyway.”  

Mr. Braxton re-entered the cooler.  Mr. Sperandeo was in close 

proximity preparing to take his lunch break and remarked that he 

would not cut the meat.  Mr. Southerland, who had reached the end 

of his shift, left the store. 

18.  Petitioner did not deny making the statement.  Her 

position is that the statement was meant as a joke and made in an 

off-hand manner.  However, she did acknowledge that the remark 

was unprofessional and she knew she should not have said it to 

her subordinates. 

19.  Shortly thereafter, Petitioner entered the cooler and 

told Mr. Braxton to put the boxes of out-of-date meat aside so 

that Mr. Sperandeo could “take care of it” at closing. 

Mr. Sparendeo did indeed dispose of the six boxes of out-of-date 

product and the quantities were included on the following day’s 

adjustment transaction report. 

20.  At no time did Petitioner explain to Mr. Sparendeo that 

she had made the statement in jest and retract her direction to 

cut the out-of-date product. 
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21.  As he left the store, Mr. Southerland approached 

Mr. Sparendeo, who was taking his lunch break in his car in the 

parking lot.  They discussed the incident and determined that 

they should report the incident to their superior. 

22.  Mr. Southerland and Mr. Sparendeo approached Jeff 

Siltanen, the store Assistant Manager, who was on his lunch break 

in his car.  They related the incident to Mr. Siltanen.  

Mr. Southerland left for the day, and Mr. Sparendeo returned to 

the meat department after his lunch. 

23.  Later that evening, Mr. Siltanen and store Manager, 

Stephen Tucker, visited the meat department.  Mr. Sparendeo 

showed them the subject boxes of out-of-date product, which 

Mr. Siltanen photographed.  At Mr. Tucker’s direction, 

Mr. Siltanen also took written statements about the incident from 

both Mr. Braxton and Mr. Sparendeo. 

24.  Later that same evening, Mr. Tucker notified Publix 

Regional Manager, Pat McGowan, of the incident. 

25.  The following day, January 7, 2016, Mr. McGowan met 

with Mr. Tucker and Nicole Shurgar from Publix Human Resources. 

26.  When Petitioner returned to work on January 7, 2016, 

she was called to Mr. Tucker’s office.  When she arrived, she was 

met by Mr. Tucker, Mr. McGowan, and Ms. Shurgar.  Mr. McGowan 

asked Petitioner about the allegation that she had instructed 

Mr. Sparendeo to cut out-of-date product.  Petitioner admitted 
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making the statement, although she explained that it was meant in 

jest. 

 27.  Mr. McGowan then informed Petitioner that she was 

suspended for a week, pending an investigation into the incident. 

 28.  During the investigation, Ms. Shurgar interviewed 

Mr. Sparendeo, Mr. Southerland, and Mr. Broxton.  She found their 

statements consistent and corroborating.  Ms. Shurgar also 

reviewed Publix’s policies and her files relating to discipline 

for violations of Publix’s food safety policies.  Ms. Shurgar 

recommended to Mr. McGowan that termination was appropriate. 

 29.  On January 12, 2016, Mr. McGowan discharged Petitioner 

from her employment with Publix.  The discharge notification 

contained the following description: 

On 1/6/16 after learning of multiple boxes of 

out of date product and in the presence of 

witnesses, Rhonda instructed AMM [Assistant 

Meat Market Manager] John Sparendeo to cut 

the out of date product.  Rhonda is being 

discharged for violating Publix food safety 

practices and instructing another associate 

to violate the practice. 

 

Comparison Incident 

30.  Petitioner complains that her discharge was 

discriminatory in light of the more favorable treatment of male 

associates who violated Publix’s food safety practices. 

31.  Over the 2015 Thanksgiving holidays, an associate at 

the Lynn Haven store informed Mr. Siltanen that the sell-by date 
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of a pot roast had been extended.  The associate had been 

considering buying the pot roast on a Friday and noted the sell-

by date of November 30, 2015.  On Sunday the 30th, the associate 

observed that the package had been rewrapped, repriced, and the 

sell-by date extended. 

32.  Mr. Siltanen retrieved the subject pot roast and 

briefly asked the meat department employees if they knew anything 

about the rewrapping and redating of the product.  No employee 

was forthcoming. 

33.  Mr. Siltanen notified Mr. Tucker of the incident via 

email.  Mr. Tucker interviewed the employees, but did not obtain 

any information.  Mr. Siltanen then viewed the Lynn Haven store’s 

internal video feed, from Friday evening through Sunday morning, 

to determine which employee had rewrapped and redated the 

product. 

34.  Mr. Siltanen’s review of the video was inconclusive.  

Mr. Sparendeo, Mr. Broxton, and a third employee, a meat cutter 

named Addison Sharp, all appeared in the video handling a variety 

of meats in the case.  However, Mr. Siltanen was unable to 

determine whether the particular pot roast was handled by any of 

the three men specifically. 

35.  Petitioner was not working on the date of this 

incident, and was out on vacation for a few days during the 

Thanksgiving holidays. 
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36.  Mr. Siltanen and Mr. Tucker decided that, since they 

could not tie a specific employee to the redated meat, they would 

hold a departmental meeting, bring the incident to the attention 

of all meat department employees, and review department policy on 

shelf-life of products with all relevant employees.  Mr. Siltanen 

took a picture of the offending pot roast and posted it on the 

bulletin board for all employees to see.  He conducted the 

departmental meeting the following day, December 1, 2015. 

37.  When Petitioner returned to work on December 1, 2015, 

Mr. Siltanen informed her of the incident and decision to hold 

the meeting and review policy with employees. 

38.  None of the three employees observed in the video who 

had access to the pot roast during the time it was rewrapped and 

redated were disciplined in any manner.  All three employees were 

male. 

CONCLUSIONS OF LAW 

39.  The Division has jurisdiction over the subject matter 

and parties to this proceeding.  §§ 120.569 and 120.57(1), Fla. 

Stat. 

40.  Petitioner has the burden of proving by a 

preponderance of the evidence that Respondent committed an 

unlawful employment practice.  See § 120.57(1)(j), Fla. Stat.   
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41.  Section 760.10(1)(a), Florida Statutes, makes it 

unlawful for an employer to take adverse action against an 

individual because of the individual's sex. 

42.  The Act is patterned after Title VII of the Civil 

Rights Act of 1964, as amended.  Thus, case law construing Title 

VII is persuasive when construing the Act.  See, e.g., Fla. 

State Univ. v. Sondel, 685 So. 2d 923, 925 n.1 (Fla. 1st DCA 

1996).   

43.  Petitioner may establish unlawful discrimination based 

on gender through the use of direct evidence or circumstantial 

evidence.  Harris v. Shelby Cnty. Bd. of Educ., 99 F.3d 1078, 

1083 (11th Cir. 1996).  Direct evidence is evidence that, "if 

believed, proves [the] existence of [a] fact in issue without 

inference or presumption."  Burrell v. Bd. of Tr. of Ga. 

Military Coll., 125 F.3d 1390, 1393 (11th Cir. 1997).  Direct 

evidence consists of "only the most blatant remarks, whose 

intent could be nothing other than to discriminate" on the basis 

of an impermissible factor.  Carter v. City of Miami, 870 F.2d 

578, 582 (11th Cir. 1989).  There is no direct evidence of 

gender discrimination in the record.   

44.  To prove unlawful discrimination by circumstantial 

evidence, a party must establish a prima facie case of 

discrimination by a preponderance of the evidence.  If 

successful, this creates a presumption of discrimination.  Then 
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the burden shifts to the employer to offer a legitimate, non-

discriminatory reason for the adverse employment action.  If the 

employer meets that burden, the presumption disappears and the 

employee must prove that the legitimate reasons were a pretext.  

Valenzuela v. Globe Ground N. Am., LLC, 18 So. 3d 17 (Fla. 3d 

DCA 2009). 

45.  Petitioner must prove discrimination by indirect or 

circumstantial evidence by first establishing a prima facie case 

of gender discrimination showing (a) she is a member of a 

protected class; (b) she was qualified for the job; (c) she was 

subjected to an adverse employment action; and (d) other 

similarly-situated employees, who are not members of the 

protected group, were treated more favorably than Petitioner.  

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973).    

46.  Petitioner meets three of the four elements of a prima 

facie case.  Petitioner is a female, a protected class.  By all 

accounts, Petitioner was qualified for her job, having been 

promoted to the position of manager after years of experience in 

subordinate, but increasingly more responsible, positions.  

Petitioner suffered an adverse employment action, namely 

discharge.   

47.  To make a prima facie case, Petitioner must also 

establish that similarly-situated male employees were treated 

more favorably than herself.  Petitioner failed to prove that 
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element.  While Mr. Sparendeo, Mr. Broxton, and Mr. Sharpe were 

all suspected of having violated Publix product shelf-life 

policy, neither the store manager nor assistant store manager 

was able to prove which, if any, of them committed the 

violation.  Petitioner offered no evidence that any one of the 

male employees violated the same policy, thus, Petitioner did 

not establish the existence of a similarly-situated non-

protected comparator.   

48.  Even if Petitioner had proven that Mr. Sparendeo, 

Mr. Broxton, or Mr. Sharpe, violated the Publix shelf-life 

policy by extending the sell-by date of the pot roast, none of 

those male employees would be an adequate comparator.  An 

adequate comparator must be “similarly situated ‘in all relevant 

respects.’”  Valenzuela, 18 So. 3d at 23.  In Valenzuela, the 

court explained as follows: 

Similarly situated employees ‘must have 

reported to the same supervisor as the 

[Petitioner], must have been subject to the 

same standards governing performance 

evaluation and discipline, and must have 

engaged in conduct similar to the 

[Petitioner’s], without such differentiating 

conduct that would distinguish their conduct 

or the appropriate discipline for it.’ 

 

Id. at 23 (quoting Knight v. Baptist Hosp. of Miami, Inc., 330 

F.3d 1313, 1316 (11th Cir. 2003).  Mr. Sparendeo was 

Petitioner’s assistant manager, and both Mr. Broxton and 

Mr. Sharpe were meat cutters.  By contrast, Petitioner was the 
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department manager, in a position of authority over all the 

employees to whom she was speaking on January 6, 2016, when she 

remarked that Mr. Sparendeo would cut the out-of-date product.  

Petitioner was responsible to uphold store policy and ensure 

that her subordinates did as well. 

 49.  Because Petitioner failed to establish that a 

similarly-situated male employee was treated more favorably, 

Petitioner failed to establish a prima facie case of sex 

discrimination. 

 50.  Petitioner seemed sincere in her explanation that the 

offending remark was made in a joking manner.  Unfortunately for 

her, Mr. Sparendeo did not find it humorous and responded 

directly that he would not cut the out-of-date product.  If 

Petitioner intended the direction as a joke, she should have 

clarified that with Mr. Sparendeo directly as soon as she 

realized that it was inappropriate and unprofessional. 

51.  The undersigned is sympathetic to Petitioner’s dismay 

at being fired for making a statement she thought was a joke.  

However, it is not the undersigned’s role to determine whether 

Publix’s reason for terminating Petitioner was fair, but whether 

it was motivated by discriminatory animus.  See Damon v. Fleming 

Supermarkets of Fla., Inc., 196 F.3d 1354, 1361 (Fla. 11th Cir. 

1999).  Petitioner did not carry her burden to demonstrate 

unlawful discrimination. 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief filed by 

Petitioner against Respondent in Case No. 201600629. 

DONE AND ENTERED this 17th day of January, 2017, in 

Tallahassee, Leon County, Florida. 

S                                   

SUZANNE VAN WYK 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 17th day of January, 2017. 

 

 

ENDNOTE 

 
1/
  Except as otherwise noted herein, all references to the 

Florida Statutes are to the 2015 version, which was in effect 

when the alleged discriminatory action against Petitioner took 

place. 
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COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

(eServed) 

 

Robert L. Thirston, Esquire 

Thirston Law Office 

Post Office Box 19617 

Panama City Beach, Florida  32417 

(eServed) 

 

Tammie L. Rattray, Esquire 

Ford & Harrison LLP 

101 East Kennedy Boulevard, Suite 900 

Tampa, Florida  33602 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 



TBD | 201703 TBD.R (Unofficial Reporter) | 1/27/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 21 of 39 

 

 

 

 

 

201703 TBD.R 002 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Jeanlius v. Naples Grande Beach Resort 

CITATION: 201703 TBD.R 002 

DATE: 1/18/2017 

STATE: FL  

 

CASE NO: 

2016-00292 (FCHR) 

16-003697 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 16003697DWH-011317-11375937.pdf 

PAGES: 6 

 

RESULT: settled (agreed) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

MARIE JEANLIUS,

     Petitioner,

vs.

NAPLES GRANDE BEACH RESORT,

     Respondent.
_______________________________/

Case No. 16-3697

RECOMMENDED ORDER OF DISMISSAL

This cause comes before the undersigned upon Respondent’s 
Notice of Petitioner’s Failure to Comply With Order and Motion 
for Sanctions and upon Petitioner’s Request to Denied Defendant 
Request Motion for Sanctions1/.  This is a case referred from the 
Florida Commission on Human Relations for a final hearing under 
sections 120.569 and 120.57, Florida Statutes (2016).  The 
Petitioner, Marie Jeanlius, advances a claim that Respondent, 
Naples Grande Beach Resort (Naples Grande), unlawfully 
discriminated against her on account of her race and a medical 
disability by failing to provide a reasonable accommodation.  The 
allegations of her Petition for Relief include:

But when I need a simple accommodation after 
offering to take on a shift they were not 
compassionate and considering with me when I went out 
of the limb for them.

* * * * *
Four years ago I found myself having numerous 

bowels in the morning and at night up to today and I 
am still going to the same issue.  Sitting on a towel 
bowl for two hours is not fun at all, just as a 
recently last night I was on the bowl from 11pm till 
1am because of my issue and have to get ready for the 
night, so I don’t get to bed until 2am or 2:30am 
almost all my nights are like that with a few 
exception and at it again in the morning so that 
leave me 4hrs of sleep and every morning I wake up 
with throbbing headache.
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* * * * *
I also suffer from polycystic kidney and have 

two huge cysts pushing on my colon expanding my belly 
and causing more issue and over toxification.

There is no question that Ms. Jeanlius has not responded to 
the discovery.  She has repeatedly acknowledged it in this 
proceeding.  Most recently her response to Naples Grande’s Notice 
and Motion states:  “Discovery has been ready to send to 
Defendant since September 16, 2016 for a new court date.”  But 
Ms. Jeanlius has not sent the discovery, despite the history of 
orders compelling discovery described below.

There is no question that the discovery is relevant to the 
issues.  Naples Grande’s discovery consists of interrogatories 
and requests to produce.  Naples Grande served the discovery on 
July 14, 2016.  The interrogatories seek basic information such 
as the identity of possible witnesses, disclosure of potentially 
relevant documents, previous testimony by Ms. Jeanlius, the 
identity of her medical care providers during the preceding three 
years, and the nature of medical matters for which Ms. Jeanlius 
has received treatment in the preceding three years.  The request 
to produce asks for communications between the parties about the 
subject of the case, documents that Ms. Jeanlius intends to offer 
into evidence, documents relating to medical treatment or care in 
the preceding three years, documents related to Ms. Jeanlius’ 
claims of schedules for and treatment of allegedly similarly 
situated employees, and documents referred to in the Petition for 
Relief.  The discovery is conventional.  It seeks basic 
information about Ms. Jeanlius’ claims.  It is not, and has never 
been challenged as, burdensome, irrelevant, or over-reaching.  
The discovery seeks the sort of information any party needs to 
evaluate a claim and to prepare for a hearing about the claim.

Ms. Jeanlius represents herself.  That fact has been 
considered in the rulings of this Order and in all previous 
rulings in this case.  But Ms. Jeanlius has been given three 
opportunities to respond to the discovery.  Being self-
represented does not mean a party does not have to comply with 
the rules governing a proceeding or orders of a tribunal.

On August 23, 2016, Naples Grande moved to compel discovery 
responses, to dismiss, and for attorney’s fees.  Ms. Jeanlius’ 
response asserted she did not have a permanent address and the 
mail was delayed or lost.  The undersigned compelled discovery 
but did not impose sanctions.  The Order Compelling Discovery 
From Petitioner provided information about the rules governing 
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discovery and the obligations that they impose.  The Order 
allowed Ms. Jeanlius 15 days to respond to the discovery.  It 
cautioned:  “Failure to file and serve the required responses on 
or before September 16, 2016, may result in exclusion of 
Petitioner’s evidence or dismissal of the petition in this case.”  
By earlier Order, dated August 25, 2016, the final hearing set 
for September 1, 2016, was canceled, which provided time for 

Ms. Jeanlius to respond to discovery.  The hearing was 
rescheduled for October 27, 2016.

The undersigned conducted a status conference on 
September 15, 2016.  During that conference the undersigned 

provided Ms. Jeanlius information about the procedures in this 
case, sources of information about the rules governing this 
proceeding, and the importance of complying with orders and rules 
in this proceeding. The Pre-Hearing Order and Extension of Time 
to Respond to Discovery, rendered September 16, 2016, 
memorialized the conference and again extended the time for 

Ms. Jeanlius to respond to discovery.  It also provided 
Ms. Jeanlius Internet links to resources.  The Order 

extended the time for responding to September 30, 2016.  It again 
cautioned:  “Failure to timely respond as required by the Order 
Compelling Discovery From Petitioner may result in imposition of 
sanctions that may include dismissal of the petition or 
limitation of the evidence that Petitioner may present at the 
final hearing.”

Ms. Jeanlius did not comply with that Order.  On the day the 
discovery was due, Naples Grande filed a “Notice of Settlement.”   
Claiming confusion about the effect of settlement negotiations, 
Ms. Jeanlius filed, on October 21, 2016, “Petitioner Motion for 
Non-Penalize Petition for Not Submitting Discovery on the 30th of 
September.”  She also asked to reschedule the hearing due to 
effects of a hurricane and confusion from settlement discussions.  
Naples Grande opposed the motion.  Finally, On October 21, 2016, 
Ms. Jeanlius filed a Notice of Non-Settlement.  The undersigned 
denied Ms. Jeanlius’ request for a continuance by Order dated 
October 24, 2016.

On October 25, 2016, Ms. Jeanlius filed a second request to 
change the court date.  It represented that she had made other 
commitments for the day of hearing relying upon settlement 
negations.  Naples Grande opposed this motion.  The undersigned 
granted Ms. Jeanlius’ motion.

On October 26, 2016, the undersigned issued an “Order 
Canceling Hearing and Compelling Discovery from Petitioner.”  It 
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gave Ms. Jeanlius the benefit of the doubt as a self-represented 
party who might have been confused by settlement discussions, 
although Ms. Jeanlius never claimed that Naples Grande’s counsel 
represented that the settlement discussions delayed or eliminated 
the duty to comply with an order compelling discovery.  This 
Order too gave notice of severe sanctions for failure to comply 
with the Order.  Paragraph four stated:  “Failure to file and 
serve the required responses on or before November 8, 2016, may 
result in exclusion of Petitioner’s evidence or dismissal of the 
petition in this case.”

Ms. Jeanlius did not comply with this Order.  She states 
that she did not notice the requirement of paragraph four because 
she was so happy about the continuance.  The title of the Order 
informs Ms. Jeanlius that it is compelling discovery from her.  
Her claim is not credible.  If it were true, it would not be good 
cause for failing to again comply with an Order Compelling 
Discovery.  

Ms. Jeanlius has invoked the jurisdiction of the Division of 
Administrative Hearings to use its procedures and authority to 
obtain a remedy for the alleged discrimination.  When a party 
does that, it is with the understanding that she must comply with 
orders and that a case may be dismissed for failure to obey 
orders.  Miami Beach v. Chadderton, 306 So. 2d 558, 559 (Fla. 3d 
DCA 1975).  Dismissing a case is a severe sanction.  But it is 
proper when a self-represented party repeatedly and willfully 
fails to comply with an order.  Sukonik v. Wallack, 178 So. 3d 
455 (Fla. 3d DCA 2015).  

Ms. Jeanlius’ failure to comply is prejudicial to Naples 
Grande.  The information and documents that the discovery seeks, 
especially the medical information, are central to the claims 
that Ms. Jeanlius advances.  

The record establishes that Ms. Jeanlius has repeatedly and 
willfully failed to comply with the orders compelling discovery, 
despite repeated warnings that sanctions would be imposed and her 
acknowledgment that she has been able to comply since September 
of 2016.  It is not “an abuse of discretion to strike claims for 
failure to comply with repeated orders compelling discovery that 
made clear what sanctions could be imposed.”  Ledo v. Seavie 
Res., LLC, 149 So. 3d 707 (Fla. 3d DCA 2014).  The record, 
including Ms. Jeanlius’ assertions in pleadings, supports no 
reasonable conclusion except that (1) Ms. Jeanlius knew of her 
obligation to provide discovery, (2) she knew that her case may 
be dismissed if she did not provide discovery, and (3) her 
failure to provide discovery was willful and not due to any 
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reasonable misunderstanding.  Dismissal of Ms. Jeanlius’ petition 
and a prohibition on her entering evidence in this proceeding, 
where she bears the burden of proof, are the proper sanctions.

For the foregoing reasons it is ORDERED that:

1.  The final hearing set for January 24, 2017, is canceled.  

2.  Ms. Jeanlius may not enter evidence in this proceeding.

3.  The undersigned recommends that the Florida Commission 
on Human Relations issue a Final Order dismissing the Petition 
for Relief as a sanction for failure to comply with orders 
compelling discovery and because Ms. Jeanlius cannot prove her 
claim as a result of the sanction prohibiting her from entering 
evidence.

DONE AND ENTERED this 18th day of January, 2017, in 
Tallahassee, Leon County, Florida.

S                                  

JOHN D. C. NEWTON, II
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 18th day of January, 2017.

ENDNOTE

1/  All quotations from the pleadings are unedited unless 
otherwise indicated.
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COPIES FURNISHED:

Tammy S. Barton, Agency Clerk
Florida Commission on Human Relations
4075 Esplanade Way, Room 110 
Tallahassee, Florida  32399
(eServed)

Laura E. Prather, Esquire
Jackson Lewis
Suite 2200
100 South Ashley Drive 
Tampa, Florida  33602
(eServed)

Marie Jeanlius
2247 Berkley Way
Lehigh, Florida  33973
(eServed)

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15 
days from the date of this Recommended Order of Dismissal.  Any 
exceptions to this Recommended Order of Dismissal should be filed 
with the agency that will issue the Final Order in this case.
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

ABIGAIL FREYTES, 

 

     Petitioner, 

 

vs. 

 

JETBLUE AIRWAYS CORPORATION, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-0151 

 

 

RECOMMENDED ORDER 

 

On December 5, 2016, Robert E. Meale, Administrative Law 

Judge of the Division of Administrative Hearings (DOAH), 

conducted the final hearing by videoconference in Lauderdale 

Lakes and Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  Abigail Freytes, pro se 

                 11043 Northwest 8th Court 

                 Plantation, Florida  33324 

 

For Respondent:  Rebecca Ann Cox, Esquire 

                 Akerman, LLP 

                 666 Fifth Avenue, 20th Floor 

                 New York, New York  10103  

 

STATEMENT OF THE ISSUE 

 

Pursuant to section 760.10(1)(a), Florida Statutes (2015), 

the issue is whether Respondent has unlawfully discriminated 

against Petitioner in employment on the basis of her age or 

national origin.   
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PRELIMINARY STATEMENT 

By Charge of Discrimination filed March 26, 2015, 

Petitioner alleged that Respondent had employed Petitioner as a 

flight attendant and had discriminated against her, on the 

above-cited grounds, in terminating her on or about April 1, 

2014.   

On December 8, 2015, the Florida Commission on Human 

Relations (Commission) entered a Notice of Determination:  No 

Reasonable Cause.   

On January 12, 2016, Petitioner filed a Petition for Relief 

asserting largely the same allegations contained in the charge 

filed seven months earlier.  The Commission transmitted the 

petition to DOAH on January 13, 2016.  The Administrative Law 

Judge continued the final hearing once at the request of 

Respondent and four times at the request of Petitioner, due to 

medical reasons, before denying Petitioner's fifth request for 

continuance, which she filed on November 30, 2016. 

At the hearing, Petitioner called one witness, herself,  

and offered into evidence 17 exhibits:  Petitioner Exhibits 4 

through 7, 9 through 13, 15, and 21 through 27.  Respondent 

called two witnesses and offered into evidence nine exhibits:  

Respondent Exhibits 1 and 3 through 10.  All exhibits were 

admitted except Petitioner Exhibits 21 through 27, which were 
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proffered.  Also, Respondent Exhibits 6, 7, and 10 were 

admitted, but not for the truth.   

The parties did not order a transcript and filed their 

proposed recommended orders on December 15, 2016.  

FINDINGS OF FACT 

1.  Petitioner was born on March 30, 1962.  She is a Puerto 

Rican native who is fluent in English and Spanish. 

2.  Respondent first employed Petitioner in April 2009 as a 

flight attendant.  She worked continuously in this job until her 

termination on April 1, 2014.   

3.  The primary duty of a flight attendant is to ensure the 

safety of the passengers.  At the time of employment, Respondent 

provided Petitioner with four weeks' training as a flight 

attendant and a voluminous manual devoted to the 

responsibilities of a flight attendant.  The training and manual 

identify as the critical stages of flight the periods of takeoff 

and landing, during which time the sole focus of the flight 

attendant is on passenger safety.  During these critical stages 

of flight, the sterile cockpit rule prohibits all communications 

within the cabin, including any announcements by interphone, 

because of the potential to distract the pilots during the 

crucial activities of taking off and landing.   

4.  On March 9, 2014, Petitioner was one of three flight 

attendants on a flight from Fort Lauderdale to San Juan, Puerto 
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Rico.  Among the passengers on the flight was another employee 

of Respondent, Tony Dali, who was the supervisor of Petitioner's 

supervisor.  With an administrative assistant, Mr. Dali was 

traveling to Puerto Rico to recruit flight attendants, 

especially persons fluent in Spanish, due to Respondent's 

Language of Destination program.  This program provides a small 

pay incentive to persons who are fluent in the language, other 

than English, of a JetBlue destination.  On the flight on the 

day in question, Respondent was the flight attendant designated 

under the Language of Destination program. 

5.  The flight was uneventful until the critical stage of 

landing.  After she had performed her routine tasks of 

collecting service items, checking the positions of trays and 

seats, requiring the passengers to resecure all carry-on baggage 

that they had removed during flight, and ensuring that all 

passengers were wearing seat belts, Petitioner took her seat in 

preparation for landing.  Her position was in the rear of the 

aircraft where she had additional responsibilities in connection 

with safety equipment stowed in that area of the plane. 

6.  On final descent with the wheels down, suddenly a 

strange chirping sound was heard over the speakers in the cabin 

and in the cockpit.  The sound had been produced by a battery-

operated toy Coqui frog.  Leaving the required brace position 

for a second or two during the enforced silence of final 
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descent, Petitioner had held the toy to the interphone and 

activated the toy to make the chirping sound.  Petitioner's 

intent had been to amuse the passengers and expose them to the 

local color of her--and, for some passengers, their--native 

country. 

7.  Respondent conducted an investigation, but the material 

facts were never in dispute, as Petitioner readily admitted her 

actions.  At the conclusion of the investigation, Respondent 

terminated Petitioner for her violation of safety rules in 

playing the sound and leaving the braced position during final 

descent.   

8.  There is no direct or statistical evidence of 

discrimination based on age or national origin.  The facts prove 

only an unsuccessful attempt at humor that probably became less 

humorous with each level of internal review within Respondent.  

Although the two safety violations did not compromise the safety 

of the flight, as opined by the pilot, they may have acquired 

greater urgency because they occurred in the presence of the 

boss of the boss of Petitioner.  The ensuing termination of 

Petitioner seems somewhat harsh, but not so harsh as to support 

an inference of intentional discrimination.   

CONCLUSIONS OF LAW 

9.  DOAH has jurisdiction of the subject matter.   

§§ 120.569, 120.57(1), and 760.11(7), Fla. Stat. (2015).  
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10.  It is unlawful to discriminate against a person in 

employment on the basis of age or national origin, among other 

categories.  § 760.10(1)(a). 

11.  A person may prove employment discrimination by direct 

evidence, circumstantial evidence, or statistical evidence.  

Standard v. A.B.E.L. Servs., 161 F.3d 1318, 1330 (11th Cir. 

1998).  Direct evidence proves discriminatory intent without 

reliance upon inference or presumption.  Id.  Petitioner has not 

offered any statistical evidence of discrimination nor any 

direct evidence of discrimination. 

12.  Proof of discriminatory intent by circumstantial 

evidence generally results in the court's use of the analytical 

framework set forth in McDonnell-Douglas Corp. v. Green, 411 

U.S. 792 (1973).  The plaintiff must prove a prima facie case of 

discrimination.  If she does so, to rebut the ensuing 

presumption of discrimination, the employer has the burden of 

producing evidence of legitimate, nondiscriminatory reasons for 

its adverse employment actions.  If the employer does so, the 

plaintiff must prove that the preferred reasons are pretext.  

Id. 

13.  In a case of discrimination against an existing 

employee, the plaintiff may prove a prima facie case by proving:  

1) membership in a protected class; 2) satisfactory job 

performance; 3) adverse employment action; and 4) more favorable 
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treatment to similarly situated employees not in the protected 

class.  Hemphill v. Aramark Corp., 2014 U.S. Dist. 39809 (D. Md. 

2014), aff'd. 582 Fed. Appx. 151 (4th Cir. 2014) (per curiam); 

Coleman v. Md. Court of Appeals, 626 F.3d 187, 190 (4th Cir. 

2010), aff'd on other ground, 566 U.S. 30 (2012).     

14.  In a circumstantial case of employment discrimination, 

a plaintiff may bypass the McDonnell-Douglas framework and 

present instead "'a convincing mosaic of circumstantial evidence 

that would allow a jury to infer intentional discrimination by 

the decisionmaker.'"  Kilgore v. Trussville Dev., LLC, 646 Fed. 

Appx. 765, 773 (11th Cir. 2016) (citing Smith v. Lockheed-Martin 

Corp., 644 F.3d 1321, 1328 (11th Cir. 2011) (citing Silverman v. 

Bd. of Educ., 637 F.3d 729, 733-34 (7th Cir. 2011)).  

15.  Petitioner has failed to make even a prima facie case 

of discrimination.  First, her job performance cannot be 

described as satisfactory due to her violation of two safety 

rules.  Second, Petitioner failed to prove that Respondent 

treated more favorably employees who were younger or not of 

Puerto Rican descent.   

RECOMMENDATION 

It is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief filed on 

January 12, 2016. 
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DONE AND ENTERED this 20th day of January, 2017, in 

Tallahassee, Leon County, Florida.   

S 
____________________________________

Robert E. Meale 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 20th day of January, 2017. 

 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

Abigail Freytes 

11043 Northwest 8th Court 

Plantation, Florida  33324 

(eServed) 

 

Rebecca Anne Cox, Esquire 

Akerman, LLP 

666 5th Avenue, 20th Floor 

New York, New York  10103 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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