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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

EZEKIEL DALEY, 

 

     Petitioner, 

 

vs. 

 

ZACHRY INDUSTRIAL, INC., 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-4411 

 

 

RECOMMENDED ORDER 

 

This case came before Administrative Law Judge Darren A. 

Schwartz for final hearing by video teleconference on October 27, 

2016, with sites in West Palm Beach and Tallahassee, Florida. 

APPEARANCES 

     For Petitioner:  Ezekiel Daley, pro se 

                      315 Elaine Circle West 

                      West Palm Beach, Florida  33409 

 

     For Respondent:  Carlos Perez, pro se 

                      Zachry Industrial, Inc. 

                      Post Office Box 240130 

                      San Antonio, Texas  78221 

 

STATEMENT OF THE ISSUES 

Whether Respondent committed the unlawful employment 

practice alleged in the Charge of Discrimination filed with the 

Florida Commission on Human Relations (“FCHR”), and, if so, what 

relief should Petitioner be granted.  
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PRELIMINARY STATEMENT 

On December 30, 2015, Petitioner, Ezekiel Daley 

(“Petitioner”), filed a Charge of Discrimination (“Complaint”) 

with FCHR alleging that Respondent, Zachary Industrial, Inc. 

(“Respondent”), terminated him from employment because of his 

race, color, national origin, and age.  Following its 

investigation of the Complaint, FCHR notified the parties that 

“no reasonable cause exists to believe that an unlawful practice 

occurred.” 

Petitioner elected to pursue administrative remedies, timely 

filing a Petition for Relief with FCHR on or about July 28, 2016.  

On July 28, 2016, FCHR referred the matter to the Division of 

Administrative Hearings (“DOAH”) to assign an Administrative Law 

Judge to conduct the final hearing.  The final hearing was set 

for October 27, 2016.  

The final hearing commenced as scheduled on October 27, 

2016, with both parties present.  At the hearing, Petitioner 

withdrew his claim of age discrimination and testified on his own 

behalf.  No documents were received into evidence on behalf of 

Petitioner.  Respondent presented the testimony of Carlos L. 

Perez.  Respondent’s Exhibits 1 through 5 were received into 

evidence.  

The final hearing Transcript was filed with DOAH on  

December 2, 2016.  The parties timely filed proposed recommended 
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orders, which were given consideration in the preparation of this 

Recommended Order.  

Unless otherwise indicated, all citations to the Florida 

Statutes are to the 2016 version. 

FINDINGS OF FACT 

1.  Respondent is a construction company.  

2.  Petitioner is a black male who was employed by 

Respondent for almost six years as an electrical helper until his 

termination on February 2, 2015.  

3.  The incident giving rise to Petitioner’s termination 

occurred on February 2, 2015, in Port Everglades, Florida.  On 

that date, Petitioner was working on a project as an electrical 

helper.  

4.  Petitioner and another employee in the area of the work 

reportedly violated Respondent’s “Lock out/Tag out” (“LOTO”) 

safety policy.  

5.  LOTO is required to cutoff electrical power whenever 

construction, modification, testing, start-up, servicing, or 

maintenance is being performed on equipment or systems in which 

the unexpected energization, start-up, or release of stored 

energy, could cause injury to people or damage equipment.  Any 

employee of Respondent whose job requires him or her to operate 

or use a machine or equipment on which construction, 

modification, testing, start-up, servicing, or maintenance is 
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being performed under a LOTO, or whose job requires him or her to 

work in an area in which such activities are being performed, 

must comply with LOTO.  

6.  Petitioner and another employee reportedly failed to 

comply with LOTO in an area in which they were working on 

February 2, 2015.  Respondent considers the failure of an 

employee to comply with LOTO to be a terminable offense.   

7.  Both Petitioner and another employee in the area were 

discharged by Respondent on February 2, 2015, for failing to 

comply with the LOTO policy.  

8.  The persuasive and credible evidence adduced at hearing 

demonstrates that Petitioner was terminated for legitimate, 

nondiscriminatory reasons having nothing to do with his race, 

color, or national origin.  Petitioner’s charge of discrimination 

is based on speculation and conjecture, and Petitioner failed to 

prove that Respondent’s reasons for his firing are a mere pretext 

for intentional race, color, or national origin discrimination.  

CONCLUSIONS OF LAW 

9.  DOAH has personal and subject matter jurisdiction in 

this proceeding pursuant to sections 120.569 and 120.57(1), 

Florida Statutes (2016). 

10.  The Florida Civil Rights Act of 1992 (“FCRA”), chapter 

760, Florida Statutes, prohibits discrimination in the workplace.  

Among other things, the FCRA makes it unlawful for an employer:  
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To discharge or to fail or refuse to hire any 

individual with respect to compensation, 

terms, conditions, or privileges of 

employment, because of such individual’s 

race, color, religion, sex, national origin, 

age, handicap, or marital status.  

 

§ 760.10(1)(a), Fla. Stat.  

 

     11.  The FCRA, as amended, is patterned after Title VII of 

the Civil Rights Act of 1964 and 1991 (“Title VII”).  Thus, 

federal decisional authority interpreting Title VII is applicable 

to cases arising under the FCRA.  Johnson v. Great Expressions 

Dental Ctrs. of Fla., P.A., 132 So. 3d 1174, 1176 (Fla. 3d DCA 

2014).   

     12.  Complainants alleging unlawful discrimination may prove 

their case using direct evidence of discriminatory intent.  

Direct evidence is evidence that, if believed, would prove the 

existence of discriminatory intent without resort to inference or 

presumption and must in some way relate to the adverse action 

against the complainant.  Denney v. City of Albany, 247 F.3d 

1172, 1182 (11th Cir. 2001).  “[O]nly the most blatant remarks, 

whose intent could mean nothing other than to discriminate on the 

basis of some impermissible factor constitute direct evidence of 

discrimination.”  Wilson v. B/E Aerospace, Inc., 376 F.3d 1079, 

1086 (11th Cir. 2004); See e.g., E.E.O.C. v. Alton Packaging 

Corp., 901 F.2d 920, 923 (11th Cir. 1990)(holding that general 
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manager’s statement that “if it was his company he wouldn’t hire 

any black people,” constitutes direct evidence).      

     13.  When no direct evidence of race or national origin 

discrimination exists, the employee may attempt to establish a 

case circumstantially through the burden-shifting framework 

articulated in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

802-05 (1973).  The McDonnell Douglas framework provides an 

allocation of the burden of production and an order for the 

presentation of proof in disparate treatment discrimination 

cases.  Reeves v. Sanderson Plumbing Prods., 530 U.S. 133, 142 

(2000).   

     14.  First, under the McDonnell Douglas framework, 

Petitioner must establish a prima facie case of discrimination. 

Id.  To establish a prima facie case of race or national origin 

discrimination through circumstantial evidence, Petitioner must 

show that:  (1) he belongs to a protected class; (2) he was 

qualified to do the job; (3) he was subjected to an adverse 

employment action; and (4) the employer treated similarly 

situated employees outside the class more favorably.  Johnson, 

132 So. 3d at 1176; Burke-Fowler v. Orange Cnty., 447 F.3d 1319, 

1323 (11th Cir. 2006).  Failure to establish a prima facie case 

of discrimination ends the inquiry.  Kidd v. Mando Am. Corp., 731 

F.3d 1196, 1202 (11th Cir. 2013). 
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     15.  As to the fourth prong of the prima facie case, an 

adequate comparator must be “similarly situated” in all relevant 

respects.  Johnson, 132 So. 3d at 1176; Valenzuela v. GlobeGround 

N.Am., LLC, 18 So. 3d 17, 23 (Fla. 3d DCA 2009).  To determine 

whether employees are similarly situated, courts evaluate whether 

the employees are involved in or accused of the same conduct or 

similar conduct and are disciplined in different ways.  Burke-

Fowler, 447 F.3d at 1323.  In making this determination, courts 

“require that the quantity and quality of the comparator’s 

misconduct be nearly identical to prevent courts from second-

guessing employers’ reasonable decisions and confusing apples 

with oranges.”  Id. (quoting Maniccia v. Brown, 171 F.3d 1364, 

1368 (11th Cir. 1999)).      

     16.  When the charging party, i.e., Petitioner, is able to 

establish a prima facie case, the burden to go forward with the 

evidence shifts to the employer to articulate a legitimate, non-

discriminatory explanation for the employment action.   

Importantly, the employer has the burden of production, not 

persuasion, and need only present the fact-finder with evidence 

that the decision was non-discriminatory.  This intermediate 

burden is “exceedingly light.”  Vessels v. Atlanta Indep. Sch. 

Sys., 408 F.3d 763, 769-70 (11th Cir. 2005).   

     17.  Should the employer meet this burden, the presumption 

of discrimination created by the employee’s prima facie case 
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drops from the case.  Reeves v. Sanderson Plumbing Prods., Inc., 

530 U.S. 133, 142-43 (2000).  At this juncture, the employee must 

then establish that the proffered reasons were not the true 

reason for the employment decision, but rather a mere pretext for 

intentional race, color, and national origin discrimination.  

Kidd, 731 F.3d at 1202.   

     18.  In this regard, Petitioner must demonstrate “such 

weaknesses, implausibilities, inconsistencies, incoherencies, or 

contradictions in the employer’s proffered legitimate reasons for 

its actions that a reasonable factfinder could find them unworthy 

of credence.”  Combs v. Plantation Patterns, Meadowcraft, Inc., 

106 F.3d 1519, 1538 (11th Cir. 1997).   

     19.  Courts do not “sit as a super-personnel department that 

reexamines an entity’s business decisions.”  Davis v. Town of 

Lake Park, Florida, 245 F.3d 1232, 1244 (11th Cir. 2001). Whether 

an employment decision was prudent or fair is irrelevant because 

an employer “may fire [Petitioner] for a good reason, a bad 

reason, a reason based on erroneous facts, or for no reason at 

all,” as long as its action is not for an unlawful discriminatory 

reason.  Nix v. WLCY Radio/Rahall Commc’ns, 738 F.2d 1181, 1187 

(11th Cir. 1984).  Petitioner “is not allowed to recast an 

employer’s proffered nondiscriminatory reasons or substitute his 

business judgment for that of the employer.” Chapman v. AI 

Transport, et. al., 229 F.3d 1012, 1030 (11th Cir. 2000).  
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Provided that the proffered reasons are ones that might motivate 

a reasonable employer, an employee must meet those reasons head 

on and rebut them, and the employee cannot succeed by simply 

quarelling with the wisdom of those reasons.  Id.  Importantly, 

the ultimate burden of persuading the trier of fact that an 

employer intentionally discriminated against the employee based 

on race and national origin remains at all times with the 

employee.  Texas Dep’t of Cmty. Aff. v. Burdine, 450 U.S. 248, 

253 (1981); Bush v. Barnett Bank, 916 F. Supp. 1244, 1252 (M.D. 

Fla. 1996).          

20.  Turning to the instant case, Petitioner presented no 

direct evidence of discriminatory intent by Respondent.  

21.  As to the issue of the prima facie case based on 

circumstantial evidence, Petitioner failed to present evidence of 

his national origin.  Moreover, Petitioner failed to establish 

the fourth prong--that the employer treated similarly situated 

employees outside his protected class more favorably. 

Accordingly, Petitioner failed to establish a prima facie case 

under the McDonnell Douglas framework. 

22.  Having failed to establish a prima facie case, the 

inquiry need not go further and the petition should be dismissed.  

However, even if Petitioner had met his initial burden of 

establishing a prima facie case, and the burden had shifted to 

Respondent to articulate a legitimate, nondiscriminatory reason 
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for the termination, Respondent successfully met its burden at 

the hearing, which Petitioner failed to prove was a mere pretext 

for intentional race or national origin discrimination.  The 

persuasive and credible evidence adduced at hearing showed that 

Petitioner was terminated because it was reported that he had 

violated Respondent’s LOTO policy.  Accordingly, the Petition for 

Relief should be dismissed.
1/
          

                    RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petition for Relief.  

DONE AND ENTERED this 19th day of December, 2016, in 

Tallahassee, Leon County, Florida. 

S                                   

DARREN A. SCHWARTZ 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 19th day of December, 2016. 
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ENDNOTE 

 
1/
 Notably, this case was not resolved summarily pre-hearing, but 

was fully tried before the undersigned. Where an administrative 

law judge does not halt the proceedings for “lack of a prima 

facie case and the action has been fully tried, it is no longer 

relevant whether the [Petitioner] actually established a prima 

facie case.  At that point, the only relevant inquiry is the 

ultimate, factual issue of intentional discrimination . . . . 

[W]hether or not [the Petitioner] actually established a prima 

facie case is relevant only in the sense that a prima facie case 

constitutes some circumstantial evidence of intentional 

discrimination.”  Green v. Sch. Bd. of Hillsborough Cnty., 25 

F.3d 974, 978 (11th Cir. 1994); See also Walker v. Mortham, 158 

F.3d 1177, 1183, n.12 (11th Cir. 1998)(noting that “a factfinder 

cannot infer intentional discrimination solely from establishment 

of the prima facie case. . . . [H]owever, that the same evidence 

that is used to establish the prima facie case may also cast 

doubt on the employer’s proffered legitimate, non-discriminatory 

basis for its decision.  Thus, in some cases, the [Petitioner], 

in order to prove intentional discrimination, will not need to 

produce any more evidence than what was required to establish the 

prima facie case.”).     

 

Moreover, in Johnson v. Great Expressions Dental Ctrs. of Fla., 

P.A., 132 So. 3d 1174, 1177 (Fla. 3d DCA 2014), the court 

acknowledged that some recent federal court decisions, including 

the Eleventh Circuit in Smith v. Lockheed-Martin Corp., 644 F.3d 

1321, 1328 (11th Cir. 2011), have recognized an alternative means 

of establishing a prima facie case through circumstantial 

evidence absent a sufficient comparator, where the employee 

nevertheless presents a “convincing mosaic of circumstantial 

evidence.”  The Johnson court stated, however, that whether the 

“convincing mosaic test is a viable alternative to the four prong 

McDonnell Douglas test appears to be an unsettled question of 

federal law.”  Id.  Moreover, the Johnson court noted that the 

test has been applied by the Eleventh Circuit under differing 

circumstances.   

 

After recognizing that no Florida court has adopted or even 

mentioned the “convincing mosaic” standard, the Johnson court 

indicated that it “need not decide whether to adopt the 

convincing mosaic test because Johnson clearly fails under the 

convincing mosaic standard as well as the traditional McDonnell 

Douglas framework.” Id.  As in Johnson, the undersigned need not 

decide whether to adopt the convincing mosaic standard because 
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Petitioner clearly fails under the convincing mosaic standard, as 

well as the traditional McDonnell Douglas framework.       

 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

(eServed) 

 

Ezekiel Daley 

315 Elaine Circle West 

West Palm Beach, Florida  33409 

 

Carlos Perez 

Zachry Industrial, Inc. 

Post Office Box 240130 

San Antonio, Texas  78221 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplande Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

HANAN AYSHEH, 

 

     Petitioner, 

 

vs. 

 

HAWAIIAN INN BEACH RESORT, COA, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-4289 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice to all parties, a final hearing was 

conducted in this case on October 24, 2016, in Tallahassee, 

Florida, before Administrative Law Judge R. Bruce McKibben of 

the Division of Administrative Hearings. 

APPEARANCES 

 

 For Petitioner:  David B. Russell, Esquire 

      Law Offices of Pappas, Russell and 

        Rawnsley 

      213 Silver Beach Avenue 

      Daytona Beach, Florida  32118 

 

 For Respondent:  D. Michael Clower, Esquire 

      Suite 204 

      224 South Beach Street 

      Daytona Beach, Florida  32214 

 

STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent, Hawaiian Inn 

Beach Resort, COA (the “Resort”), discriminated against 

Petitioner, Hanan Aysheh, on the basis of her national origin 
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and/or handicap, in contravention of the Florida Fair Housing 

Act. 

PRELIMINARY STATEMENT 

Ms. Aysheh filed a Housing Discrimination Complaint with 

the Florida Commission on Human Relations (the “Commission”) on 

or about January 15, 2016.  The complaint named three 

Respondents:  The Resort; Carolyn Dunn, a housekeeper; and a 

married couple, Mahmoud and Kathryn Ghahremanzadeh, referred to 

herein as the “Owners.”  The Commission entered a Notice of 

Determination of No Cause dated June 21, 2016.  A copy of the 

Determination was sent to Ms. Aysheh via certified mail.  

Ms. Aysheh then filed a Petition for Relief with the Commission 

dated July 21, 2016, naming only the Resort as a Respondent.  A 

copy of the Petition was forwarded to the Division of 

Administrative Hearings ("DOAH") on July 27, 2016, and the file 

in this case was opened.  Ms. Aysheh appeared pro se in this 

case until the day prior to final hearing, at which time her 

counsel filed a notice of appearance.     

At the final hearing, Ms. Aysheh testified on her own 

behalf and called four additional witnesses:  John Witherow, 

president of the Hawaiian Inn Beach Resort Condominium Owners 

Association; Kathleen Sheriffe, an employee of CMG Pro Security; 

Richard Dunn; and Caroline Dunn.  Ms. Aysheh offered three 

hearsay exhibits into evidence; each was accepted subject to 
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their being corroborated by or used to supplement or explain 

other competent substantial evidence.  The Resort did not call 

any additional witnesses or offer any exhibits into evidence.    

The parties could not say at the time of the final hearing 

whether a transcript of the final hearing would be ordered.  

They were directed by the undersigned to notify DOAH as soon as 

that decision was made.  By rule, parties are allowed 10 days 

from the date of final hearing to submit proposed recommended 

orders (PROs), unless a transcript is ordered.  In that case, 

PROs are due 10 days after such transcript is filed at DOAH.  In 

this case, PROs were due on November 3, 2016, i.e., 10 days from 

final hearing absent further notification from the 

parties concerning a transcript.  The Resort filed its PRO on 

October 27, 2016, wherein it stated, “No transcript of the 

hearing has been requested by either party.”  Ms. Aysheh 

subsequently filed a Notice of Intent to File Transcript of 

Proceedings.  The Transcript was filed at DOAH on November 9, 

2016, thereby making the PROs due on November 19 (a Saturday and 

thus on the next business day, Monday, November 21).  Ms. Aysheh 

requested additional time to file her PRO, which was granted.  

Ms. Aysheh timely filed her PRO on December 1, 2016.  Both 

parties’ PROs were considered in the preparation of this 

Recommended Order.   
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FINDINGS OF FACT 

1.  Hanan Aysheh (also known as Nikki) is a woman of 

Palestinian descent who is a United States citizen, having been 

born in California.  She also claims a disability, post-

traumatic stress disorder (PTSD), but did not provide any 

documentary proof for that assertion at final hearing.  The 

Commission’s Determination of No Cause report includes reference 

to a medical document submitted to the Commission by Ms. Aysheh, 

but neither the medical document nor any other supporting 

evidence was introduced at final hearing.  Based upon the 

ultimate finding herein, Ms. Aysheh will be presumed to have a 

disability for purposes of this Recommended Order.  No 

persuasive evidence was presented that the Resort had any 

knowledge of Ms. Aysheh’s alleged PTSD.  

2.  The Resort is a Florida condominium owners’ association 

that operates and maintains the common areas of the property 

known as the Hawaiian Inn.  The Hawaiian Inn is located at 

2301 South Atlantic Avenue, Daytona Beach, Florida.  It consists 

of a five-story building containing 208 condominium units of 

different sizes, a large swimming pool and deck, and a parking 

lot.  The units are privately owned by individuals rather than 

by the Resort.  An overseer, John Witherow, loosely manages the 

property and maintains communications with a hired company which 

provides safety and security around the premises.   
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3.  The Resort provides a rental office on the ground floor 

where some 80 of the privately owned units are rented out to 

interested individuals on a short-term basis, much like a hotel.  

The other units are leased out by their owners directly to 

third-party lessees; the Resort does not get involved in the 

lease arrangements.   

4.  Unit 323 at the Resort is owned by the Owners, who 

reside in Jensen Beach, Florida.  Unit 323 is a small, 

efficiency apartment-style residence. 

5.  Mrs. Caroline Dunn is employed as a housekeeper by 

several people who own units at the Hawaiian Inn, including the 

Owners.  She will sometimes agree to act as an informal agent 

for the owners of units who want to lease them to third parties.  

She is not a licensed real estate agent and does not receive 

remuneration for her “agent” services.  Mrs. Dunn and her 

husband are paid $50 each time they clean one of the units, but 

receive no other compensation related to the units.  

6.  In August 2015, Ms. Aysheh approached Mrs. Dunn about 

the possibility of leasing a unit at the Resort.  Mrs. Dunn 

checked with the Owners, who said they would rent Unit 323 for 

$1000 a month, with a term of August 15 through November 15 (or, 

possibly, December 15), 2015.  No security deposit or other 

security was requested by the Owners.  Ms. Aysheh, who had just 

lost her previous living arrangements, was excited to find the 
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unit and was ready to move in immediately.  Neither party 

prepared or offered a written contract or lease to express the 

agreed terms for rental of the unit.   

7.  Ms. Aysheh testified that after negotiating this 

arrangement with Mrs. Dunn, Mrs. Dunn inquired about 

Ms. Aysheh’s nationality.  (Ms. Aysheh has dark hair, olive 

skin, and Middle Eastern features.)  When she replied that she 

was Middle Eastern, Mrs. Dunn allegedly responded, “Well, you’re 

not going to start blowing shit up are you?”  Ms. Aysheh said 

she was so shocked by the comment that she did not immediately 

respond, but then just said, “No.”  Mrs. Dunn laughed and left, 

presumably with an agreed oral rental agreement in place.  About 

20 minutes later, Ms. Aysheh says that Mrs. Dunn sent her a text 

message saying that the Owners now wanted $2000 per month for 

the unit and required a $500 deposit before she could move in.  

Mrs. Dunn denies ever saying such a thing and the evidence does 

not support the accusation; after all, Ms. Aysheh moved into the 

apartment as planned, with a rental amount of $1000 per month. 

8.  Mrs. Dunn and/or the Owners allowed Ms. Aysheh to move 

in on the thirteenth of August rather than the fifteenth, the 

first two days free of charge.  When Ms. Aysheh came to move in 

on the thirteenth, she told Mrs. Dunn she only had $500 and so 

she could pay for only half of the month.  Mrs. Dunn contacted 

the Owners to report this fact.  There is some, but not 
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sufficient, evidence that the Owners at that point said the 

lease price would be raised to $2000 per month.  Even if so, 

Ms. Aysheh was ultimately allowed to move in and pay $500 for 

the remainder of August, with $1000 due on September 1 for the 

next month’s rent.  Ms. Aysheh moved into the unit under those 

conditions. 

9.  When she moved in, Ms. Aysheh was given one or two 

“long term” parking permits, issued to persons who rented units 

at the Hawaiian Inn from private owners.  Mrs. Dunn remembered 

Ms. Aysheh asking for several more parking permits, but no 

competent evidence was presented to prove how many permits 

Ms. Aysheh was given (and it is totally irrelevant to the issues 

herein anyway). 

10.  As the rent for September was coming due, Mrs. Dunn 

contacted Ms. Aysheh via text on August 28, 2015, to remind her.  

Mrs. Dunn suggested Ms. Aysheh make the rent payment on 

August 31, 2015, but Ms. Aysheh replied that she would be out of 

town that day.  Mrs. Dunn said that it would be okay to 

deliver payment on September 1, but Ms. Aysheh remembered 

telling Mrs. Dunn that September 1, 2015, was a holiday 

(although the Labor Day holiday in 2015 was actually celebrated 

on September 7, the first Monday of the month that year).  

Ultimately, Mrs. Dunn’s husband, Mr. Dunn, told Ms. Aysheh he 

would come by the unit to pick up the check on the fourth, a 
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Thursday.  Mr. Dunn also agreed to bring a receipt of some kind 

to acknowledge the payment.  

11.  Ms. Aysheh maintains that the rent check was always 

due on the fourth anyway because her Social Security disability 

check arrived in her checking account on the third day of each 

month.  She remembered clearing that date (the fourth) with 

Mrs. Dunn and/or the Owners during the initial conversation 

regarding the unit.  Mrs. Dunn does not remember that being 

discussed; the Owners did not testify at final hearing. 

12.  Prior to September 4, 2015, Mr. Dunn advised the 

Owners that a plumber was coming to do work on the unit.  

Because the plumbing work was a cost to the Owners, they 

instructed Mr. Dunn to use the proceeds from Ms. Aysheh’s 

payment to cover the plumbing cost.  Mr. Dunn told the 

Owners that Ms. Aysheh was planning to make her payment on 

September fourth, so the money might not be available when the 

plumber arrived.  The Owners told Mr. Dunn that Ms. Aysheh 

needed to pay her rent immediately so the money would be 

available to pay the plumber. 

13.  On September 3, Mr. Dunn contacted Ms. Aysheh to tell 

her she must pay her rent immediately after all.  Ms. Aysheh 

said Mr. Dunn refused her offer of payment that same day at 

6:30 p.m.  Mr. Dunn said that Ms. Aysheh told him at that time 

that she had put the rent money into an escrow account.  But 
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inasmuch as Ms. Aysheh said that her money was not deposited 

into her account until midnight on the third day of each month, 

it is unlikely she was able to offer payment to Mr. Dunn or that 

she placed the money in an escrow account on that day.  In fact, 

Ms. Aysheh’s own exhibit shows that $1000 was placed in a Wells 

Fargo Bank account on September 4, 2015.   

14.  The assertion by Ms. Aysheh concerning escrow of the 

rent payment led Mr. Dunn to believe she was trying to avoid 

paying the rent.  When Mr. Dunn advised the Owners of this fact, 

they directed him to tell Ms. Aysheh to vacate the premises 

immediately.  So Mr. Dunn planned to show up on September 4, 

2015, as planned, but for the purpose of telling Ms. Aysheh to 

leave the unit rather than to pick up her rent check.  

15.  Mr. Dunn asked Ms. Sheriffe, a contracted on-site 

security guard, to accompany him to the unit and “observe” while 

he talked to Ms. Aysheh.  Ms. Sheriffe did not know what 

Mr. Dunn was going to tell Ms. Aysheh, only that he wanted a 

witness to the conversation because Ms. Aysheh was a single 

woman and he did not want anything misconstrued.  Ms. Sheriffe 

went with Mr. Dunn but did not get involved in the discussion; 

she simply heard Mr. Dunn tell Ms. Aysheh she had to move out of 

the unit.  Ms. Aysheh did not object nor did she ask to pay the 

rent at that time so that she could stay in the unit.  She did 

not mention the escrowed funds at that time.  Ms. Aysheh did ask 
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if she could have until 3:00, about four hours, to remove her 

belongings and Mr. Dunn agreed.  Ms. Aysheh then began moving 

her property out of the unit.   

16.  Ms. Sheriffe went about her duties, but came back 

later to see that Ms. Aysheh was indeed moving out of the unit.  

The process took almost the entire four hours.  Later, 

Ms. Sheriffe spoke with the building manager, Mr. Witherow, 

about what had happened at Unit 323.  She had no previous 

discussions with Mr. Witherow about the situation.   

17.  Ms. Aysheh vacated Unit 323 and had no further direct 

contact with the Owners, the Resort, or the Dunns.  There was no 

competent evidence presented that the Resort was in any fashion 

aware of the arrangement between Ms. Aysheh and the Owners nor 

that the Resort was involved in the process at all.  The only 

contact by Ms. Aysheh with the Resort was a short telephone 

conversation with Mr. Witherow after she had been told to vacate 

the unit.  Mr. Witherow told Ms. Aysheh there was nothing the 

Resort could do; the dispute was between her and the Owners.  

Upon hearing that, Ms. Aysheh became upset and terminated the 

phone call.   

18.  Ms. Aysheh’s exhibits must be addressed:  

Exhibit 1 purports to be screen shots of alleged texts between 

Ms. Aysheh and Caroline and/or Richard Dunn.  The alleged dates 

and times of the texts are handwritten on the copied screen 
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shots, but there is no persuasive evidence that the dates and 

times are correct.  The individual texts are disjointed and 

there is no way to verify whether they were modified or are 

complete.  Nor do the texts support either party’s position in 

this matter in any substantive way.  Exhibit 2, the banking 

account summary, shows only that Ms. Aysheh put $1000 into a 

Wells Fargo Bank checking account on September 4, 2015, and 

removed the funds on September 9, 2015.  While that fact may 

somewhat support Ms. Aysheh’s contention that she put her rent 

payment into escrow, it does not explain why that money was not 

offered to pay rent on September 4 as she had agreed to do.  The 

exhibit does not indicate the time of day the money was 

deposited.  Exhibit 3 is a hearsay document, i.e., the 

Commission’s No Cause Determination, which supports the Resort’s 

position more than it supports Ms. Aysheh.     

19.  The short-term lease between Ms. Aysheh and the Owners 

was an oral agreement.  The Resort was not a party to the 

agreement and had no prior knowledge of its terms and 

conditions.   

CONCLUSIONS OF LAW 

20.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to sections 120.569 and 120.57(1), Florida 

Statutes.  Unless specifically stated otherwise herein, all 
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references to the Florida Statutes shall be to the 2016 

codification. 

21.  Florida's Fair Housing Act (the "Act") is codified in 

sections 760.20 through 760.37, Florida Statutes.  Section 

760.23, Florida Statutes, reads in pertinent part: 

Discrimination in the sale or rental of 

housing and other prohibited practices. -- 

 

* * * 

 

2) It is unlawful to discriminate against 

any person in the terms, conditions, or 

privileges of sale or rental of a 

dwelling, or in the provision of services 

or facilities in connection therewith, 

because of race, color, national origin, 

sex, handicap, familial status, or 

religion. 

 

22.  The evidence established that Ms. Aysheh, whose 

national origin is Middle Eastern and who may have a disability, 

engaged in the rental of a dwelling.  Ms. Aysheh claims that she 

was discriminated against on the basis of her national origin 

and disability in the rental process.   

23.  Ms. Aysheh has the burden of proving by a 

preponderance of the evidence that the Resort, i.e., the 

Respondent in this case, violated the Act by discriminating 

against Ms. Aysheh based on her national origin or disability as 

set forth in her complaint.  §§ 120.57(1)(j) and 760.34(5), Fla. 

Stat.  Ms. Aysheh failed to meet her burden in this case. 
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24.  In evaluating housing discrimination claims, courts 

have applied the burden shifting analysis developed in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 802-804 (1973), as later 

refined in Texas Department of Community Affairs v. Burdine, 

450 U.S. 248, 252-253 (1981).  Under this approach, Ms. Aysheh 

must first make a prima facie case for discrimination. 

25.  A prima facie showing of housing discrimination simply 

requires Ms. Aysheh to show that she was ready, able, and 

willing to rent the unit and that she was a member of a 

protected class.  See Soules v. U.S. Dep’t of Hous. and Urban 

Dev., 967 F.2d 817, 822 (2d Cir. 1992).   

26.  The burden of proof would then shift to the lessors 

(the Owners in this case, who are not parties) to show that the 

actions they took were based on a legitimate, nondiscriminatory 

reason.  See St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 

515 (1993).  The burden would then shift back to Ms. Aysheh to 

prove that the lessors’ stated rationale was mere pretext and 

that the real reason for their action was discrimination.  Id.   

27.  There is sufficient evidence in the record that 

Ms. Aysheh was of Middle Eastern descent and is a member of a 

protected class.  Her claim of a disability was not sufficiently 

proven at final hearing, and there is no evidence that the 

Resort was ever aware of her PTSD claim.  There is no proof that 
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the Owners or the Dunns were aware of her disability either, 

although they are not respondents in this proceeding anyway.  

28.  Ms. Aysheh was willing to live in the efficiency unit 

and, in fact, moved in pursuant to an oral agreement.  Thus, 

Ms. Aysheh meets the necessary requirements for a prima facie 

case of discrimination.   

29.  The remainder of the evidence in this case, however, 

fails to support a claim of discrimination by the Resort.  

Ms. Aysheh made no claim that the Resort leased the unit to 

another person outside Ms. Aysheh’s protected class.  There is 

no evidence, in fact, that the Resort was involved in leasing 

the unit at all.  There is no evidence that discrimination 

occurred or that Ms. Aysheh was treated differently by the 

Resort because of her national origin or purported disability. 

30.  Ms. Aysheh implied that Mrs. Dunn, as agent for the 

Owners, was the primary person who discriminated against her in 

this matter.  However, neither Mrs. Dunn nor the Owners are 

named as respondents in this case.  The fact that the unit 

leased to Ms. Aysheh was located at the Hawaiian Inn, which is 

managed by the Resort, is not a sufficient connection to make 

the Resort a party to the arrangement between Ms. Aysheh and the 

Owners.  

31.  There is not persuasive evidence that the Resort 

discriminated against Ms. Aysheh. 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that a final order be entered by the Florida 

Commission on Human Relations dismissing the Petition for Relief 

filed by Hanan Aysheh in its entirety.  

DONE AND ENTERED this 22nd day of December, 2016, in 

Tallahassee, Leon County, Florida. 

S                                   

R. BRUCE MCKIBBEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 22nd day of December, 2016. 

 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

(eServed) 

 

Hanan Aysheh 

Unit 1411 

2800 North Atlantic Avenue 

Daytona Beach, Florida  32118 
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D. Michael Clower, Esquire 

Suite 204 

224 South Beach Street 

Daytona Beach, Florida  32114 

(eServed) 

 

David B. Russell, Esquire 

Law Offices of Pappas, Russell and Rawnsley 

213 Silver Beach Boulevard 

Daytona Beach, Florida  32118 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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