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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

JANNETT A. PUSEY, 

 

     Petitioner, 

 

vs. 

 

WEST HIALEAH GARDENS ELEMENTARY 

SCHOOL, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-3610 

 

 

RECOMMENDED ORDER 

 

On September 29, 2016, Robert E. Meale, Administrative Law 

Judge of the Division of Administrative Hearings (DOAH), 

conducted the final hearing by videoconference in Miami and 

Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  Jannett A. Pusey, pro se 

                 Post Office Box 22943 

                 Hialeah, Florida  33002 

 

For Respondent:  Christopher J. La Piano, Esquire 

                 Miami-Dade County School Board 

                 1450 Northeast 2nd Avenue, Suite 430 

                 Miami, Florida  33132 

 

STATEMENT OF THE ISSUE 

 

Pursuant to section 760.10(1)(a), Florida Statutes (2015), 

the issue is whether Respondent has discriminated against 

Petitioner in employment on the basis of her race, color, or 

national origin.   
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PRELIMINARY STATEMENT 

By Employment Charge of Discrimination filed November 12, 

2015, Petitioner alleged that Respondent had employed Petitioner 

as a special education teacher and had discriminated against 

her, on the above-cited grounds, from the first day of the 

2014-15 school year.  (The charge is against "West Hialeah 

Elementary School," but the respondent has been changed to the 

proper legal entity.)  The charge states that Respondent 

terminated Petitioner's employment in December 2014 and that the 

last act of discrimination took place on December 10, 2014.   

On May 11, 2016, the Florida Commission on Human Relations 

(Commission) entered a Notice of Determination:  No Reasonable 

Cause.   

On June 16, 2016, Petitioner filed a Petition for Relief 

asserting largely the same allegations contained in the charge 

filed seven months earlier.  (Again, the petition names as the 

respondent, "West Hialeah Elementary School.")  The Commission 

transmitted the petition to DOAH on February 1, 2016. 

At the hearing, Petitioner called one witness, herself, and 

offered into evidence 16 exhibits:  Petitioner Exhibits 1-16.  

Respondent called three witnesses and offered into evidence six 

exhibits:  Respondent Exhibits 1-6.  All exhibits were admitted.   

The court reporter filed the transcript on October 20, 

2016.  On October 26, 2016, the parties requested a brief 
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extension of time within which to file proposed recommended 

orders.  On the next day, the Administrative Law Judge granted 

the request by Order, allowing the parties to file proposed 

recommended orders by November 18, 2016.  Each party timely 

filed a proposed recommended order. 

FINDINGS OF FACT 

1.  Respondent first employed Petitioner in 1993.  Since 

about 1997, Petitioner has served as an instructional employee.  

For the 2011-12 school year, Petitioner was an exceptional 

student education (ESE) mathematics teacher at West Hialeah 

Gardens Elementary School (West Hialeah). 

2.  On September 27, 2011, one of Petitioner's ESE students 

was late to class due to a school therapy session that had run 

long.  The student arrived at Petitioner's classroom after the 

class had started.  Rather than open the door and take his seat, 

the student knocked on the door and then an adjacent window.  

Petitioner walked over to the door, opened it, and, yelling at 

the student, backed him into a corner in the hallway.  

Petitioner then grabbed the student and hit him at least twice 

with closed-fist jabs.  Complying with Petitioner's directive, 

the sobbing child entered the classroom and took his seat. 

3.  Citing misconduct in office, Respondent imposed a 

suspension of 25 school days without pay.  Petitioner demanded a 

formal administrative hearing, and, finding the facts as set 
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forth above, the Administrative Law Judge, on December 26, 2012, 

entered a recommended order concluding that Petitioner was 

guilty of misconduct in office and recommending the suspension 

that Respondent had sought.  By final order filed February 25, 

2013, Respondent adopting the findings, conclusions, and 

recommendation of the Administrative Law Judge, thus suspending 

Petitioner without pay for 25 school days. 

4.  Early in 2012, Respondent transferred Petitioner from 

West Hialeah to two other schools, evidently assigning her to 

temporary duty for teachers on temporary leave. 

5.  For the 2012-13 school year, Respondent assigned 

Petitioner to serve as an ESE teacher at Aventura Waterways K-8 

Center (Aventura), where she worked for two succeeding school 

years.  For the 2014-15 school year, Petitioner served as an 

Autism Spectrum Disorder teacher.   

6.  On September 17, 2014, Petitioner accompanied her  

six elementary-school students to their weekly art class and 

voluntarily remained in the class to help the art teacher.   

One of the students began throwing his crayons onto the floor.  

Petitioner grabbed him by the hands and wrists and pulled him 

down to the floor, so that he could pick up the crayons, as she 

demanded in a loud voice.  While the child was on the floor, 

Petitioner continued to grasp the child's wrists to ensure that 

he would pick up the crayons.  The child, who was nonverbal, 
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eventually returned to his seat, but began spitting.  Petitioner 

again grabbed his wrists and forced him to the floor, where she 

made him wipe up the spit. 

7.  Toward the end of class, the same child pinched another 

child.  Petitioner witnessed the pinch and told the victim to 

pinch the perpetrator.  Because the victim was well-behaved, he 

was momentarily confused, but reluctantly did as he was told.  

While the art teacher admonished Petitioner for her mishandling 

of the pinching incident, the child who had initiated the 

pinching ran off and pinched another student, who retaliated by 

hitting the pincher.  The class descended into chaos until the 

art teacher separated the fighting students, as Petitioner stood 

by passively. 

8.  Following the commencement of an investigation into the 

incident on September 17, 2014, Petitioner's principal ordered 

her not to contact any witnesses.  Despite the prohibition, 

Petitioner called the mother of the child who had misbehaved.  

Petitioner told the mother that, because of her son, Petitioner 

was going to lose her job and asked the mother to have the 

father write an exculpatory letter, backdated to the start of 

the school year.  Seeing the mother at school, Petitioner 

repeated this request in person on several other occasions, 

causing the mother to become upset. 
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9.  At the ensuing formal administrative hearing, 

Petitioner claimed that the art teacher was "coached" to testify 

against Petitioner for unknown reasons, and the principal and 

another teacher had conspired against her.  Petitioner presented 

no evidence to support these claims other than her testimony. 

10.  Following a hearing, the Administrative Law Judge 

found the facts as set forth above and concluded that Petitioner 

was guilty of failing to protect a student from conditions 

harmful to learning or his mental health and safety and gross 

insubordination in contacting a witness despite the principal's 

prohibition.  By recommended order dated June 26, 2015, the 

Administrative Law Judge recommended the dismissal of 

Petitioner.  By final order filed October 21, 2015, Respondent 

adopted the findings, conclusions, and recommendation of the 

Administrative Law Judge, thus terminating Petitioner's 

employment. 

11.  Petitioner's present claims of discrimination include 

various forms of "mistreatment" by Respondent's employees after 

the 2011 incident.  The most coherent of these claims seem to 

involve one or more transfers toward the end of the 2011-12 

school year, but these appear to have been temporary-duty 

assignments for teachers on leave, and the permanent assignment 

to Aventura, which, Petitioner claims, is far from her home in 

West Hialeah.  Other claims involve petty or fanciful matters, 
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such as other teachers looking at her mockingly while Petitioner 

ate with a fork, an administrator assigning work unfairly, and a 

teacher halting traffic on the road so Petitioner would be late 

to work.  Most disturbingly, Petitioner claims that, since 2011, 

Respondent sent "undercover agents" to torment her.  For the 

most part, though, Petitioner tried to prove discrimination by 

relitigating the incidents of 2011 and 2014 to show that she was 

not guilty of physically mistreating two of her ESE students and 

gross insubordination and, presumably, these prosecutions and, 

perhaps, adjudications were themselves part of the 

discrimination that she suffered. 

12.  Without any corroborating evidence, Petitioner 

testified that the above-described "mistreatment" of her by 

Respondent and its agents was based on her race, color, or 

national origin.  However, framed by two incidents of physical 

abuse of two ESE students not quite three years apart, the 

portrait of Petitioner that emerges in this record is of a 

person at least intermittently detached from reality and 

repeatedly unable or unwilling to discharge her professional 

duties as a teacher.  The matters of which Petitioner complains 

either do not rise to the level of adverse employment action, as 

explained below, or constitute actions taken by Respondent, not 

to discriminate unlawfully against Petitioner, but to safeguard 
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and educate the students entrusted to it after Petitioner failed 

to do so.   

CONCLUSIONS OF LAW 

13.  DOAH has jurisdiction of the subject matter.   

§§ 120.569, 120.57(1), and 760.11(7), Fla. Stat. (2015).  

14.  It is unlawful to discriminate against a person in 

employment on the basis of race, color, or national origin, 

among other categories.  § 760.10(1)(a). 

15.  A person may prove employment discrimination by direct 

evidence, circumstantial evidence, or statistical evidence.  

Standard v. A.B.E.L. Servs., 161 F.3d 1318, 1330 (11th Cir. 

1998).  Direct evidence proves discriminatory intent without 

reliance upon inference or presumption.  Id.  Petitioner has not 

offered any statistical evidence of discrimination nor any 

credible direct evidence of discrimination. 

16.  Proof of discriminatory intent by circumstantial 

evidence generally results in the court's use of the analytical 

framework set forth in in McDonnell-Douglas Corp. v. Green, 411 

U.S. 792 (1973).  The plaintiff must prove a prima facie case of 

discrimination.  If she does so, to rebut the ensuing 

presumption of discrimination, the employer has the burden of 

producing evidence of legitimate, nondiscriminatory reasons for 

its acts or omissions.  If the employer does so, the plaintiff 

must prove that the proffered reasons are pretext.  Id. 
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17.  In a case of discrimination against an existing 

employee, the plaintiff may prove a prima facie case by proving:  

1) membership in a protected class; 2) satisfactory job 

performance; 3) adverse employment action; and 4) more favorable 

treatment to similarly situated employees not in the protected 

class.  Hemphill v. Aramark Corp., 2014 U.S. Dist. 39809 (D. Md. 

2014), aff'd. 582 Fed. Appx. 151 (4th Cir. 2014) (per curiam); 

Coleman v. Md. Court of Appeals, 626 F.3d 187, 190 (4th Cir. 

2010), aff'd on other ground, 566 U.S. 30 (2012).     

18.  In a circumstantial case of employment discrimination, 

a plaintiff also may bypass the McDonnell-Douglas framework and 

present instead "'a convincing mosaic of circumstantial evidence 

that would allow a jury to infer intentional discrimination by 

the decisionmaker.'"  Kilgore v. Trussville Dev., LLC, 646 Fed. 

Appx. 765, 773 (11th Cir. 2016) (citing Smith v. Lockheed-Martin 

Corp., 644 F.3d 1321, 1328 (11th Cir. 2011) (citing Silverman v. 

Bd. of Educ., 637 F.3d 729, 733-34 (7th Cir. 2011)).   

19.  In any case of employment discrimination, though, the 

claimant must prove adverse employment action, which requires 

"some threshold level of substantiality."  Davis v. Town of Lake 

Park, 245 F.3d 1232, 1238 (11th Cir. 2001) (citing Wideman v. 

Wal-Mart Stores, Inc., 141 F.3d 1453, 1456 (11th Cir. 2000), 

cert. denied, 531 U.S. 1076 (2001).  The plaintiff must show at 

least a "tangible adverse effect on [her] employment."  245 F.3d 
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at 1239.  This means that, by objective standards, the employee 

has undergone a "serious and material change in the terms, 

conditions, or privileges of employment."  Negative job 

performance memoranda, without economic consequences, are 

insufficient.  Davis, supra.  Petty complaints about the amount 

of work assigned to an employee likewise are insufficient.  

Hemphill, supra. 

20.  Petitioner's claims of adverse employment action  

fall into three categories:  1) her transfer from West Hialeah; 

2) her discharge; and 3) the interval between these incidents.  

The prima facie case based on the transfer from West Hialeah 

fails on three bases:  Petitioner was not performing 

satisfactorily at the school in light of the 2011 incident,  

the transfer is not an adverse employment action, and the 

absence of proof that Respondent replaced her with a person who 

is not a member of Petitioner's protected class.  Petitioner was 

suspended without pay for a significant period of time for 

physically abusing one of her ESE students at the school.  The 

punishment, which followed a formal administrative hearing, was 

fully justified.  However, the record does not suggest that such 

punishment mollified the parents of ESE students assigned to her 

class.  Absent direct evidence of discriminatory intent, these 

facts deprive Petitioner of a foundation on which to base an 

inference of discrimination in her transfer from West Hialeah. 
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21.  After the transfer and prior to the discharge, 

Petitioner recites a litany of slights and affronts.  These 

so-called incidents are not credited.  But, even assuming that 

they happened, these slights and affronts do not rise to the 

level of adverse employment action, nor did Petitioner prove 

that persons not in her protected class did not also suffer 

similar slights and affronts.   

22.  Finally, Petitioner was dismissed after a second 

incident in which Petitioner abused another ESE child and then 

defied the principal's prohibition against witness tampering.  

Dismissal obviously is adverse employment action, but 

Petitioner's claim of discrimination here fails because she was 

clearly not performing satisfactorily, nor, again, has she 

proved that Respondent replaced her with a person not in her 

protected class.  The punishment, again following an 

administrative hearing, was again fully justified, and these 

facts support no inference other than that Petitioner has no one 

to blame but herself for the loss of her job. 

RECOMMENDATION 

It is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief filed on 

June 16, 2016. 
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DONE AND ENTERED this 21st day of November, 2016, in 

Tallahassee, Leon County, Florida. 

S 

____________________________________

Robert E. Meale 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 21st day of November, 2016. 

 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

Jannett A. Pusey 

Post Office Box 22943 

Hialeah, Florida  33002 

(eServed) 

 

Christopher J. La Piano, Esquire 

Miami-Dade County School Board 

1450 Northeast 2nd Avenue, Suite 430 

Miami, Florida  33132 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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