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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

JACQUELINE PINKARD, 

 

     Petitioner, 

 

vs. 

 

UNIVERSITY OF WEST FLORIDA, 

 

     Respondent. 

                              / 

 

 

 

 

 

 

Case No. 15-7002 

   

 

RECOMMENDED ORDER 

 

An administrative hearing was conducted in this case on 

February 9, 2016, in Pensacola, Florida, before James H. 

Peterson, III, Administrative Law Judge with the Division of 

Administrative Hearings. 

APPEARANCES 

 

 For Petitioner:  Jacqueline Rose Pinkard, pro se 

      1583 Hunters Creek Drive 

      Cantonment, Florida  32533 

 

 For Respondent:  Anita Beth Schonberger, Esquire  

      University of West Florida 

      Building 10 

      11000 University Parkway   

      Pensacola, Florida  32514 

 

STATEMENT OF THE ISSUE 

 

 Whether Respondent, University of West Florida (Respondent 

or the University), violated the Florida Civil Rights Act of 

1992, sections 760.01–760.11 and 509.092, Florida Statutes,
1/
 by 

discriminating against Petitioner, Jacqueline R. Pinkard 
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(Petitioner), based upon Petitioner’s race or in retaliation for 

her participation in protected activity.  

PRELIMINARY STATEMENT 

On January 26, 2015, Petitioner filed an Employment Charge 

of Discrimination (Complaint) with the Florida Commission on 

Human Relations (Commission or FCHR), alleging that Respondent 

had discriminated against her based upon her race and retaliated 

against her in violation of the Florida Civil Rights Act.  The 

Commission investigated the Complaint, which was assigned FCHR 

No. 201500368.   

Following completion of its investigation, the Commission’s 

executive director issued a Determination dated November 5, 

2015, stating that that “no reasonable cause exists to believe 

that an unlawful practice occurred.”  That same day, the 

Commission sent Petitioner a Notice of Determination:  No 

Reasonable Cause (Notice) which advised Petitioner of her right 

to file a Petition for Relief within 35 days of the Notice.  

Petitioner timely filed a Petition for Relief with FCHR on 

December 9, 2015.  FCHR referred the matter to the Division of 

Administrative Hearings (DOAH) and the case was assigned to the 

undersigned to conduct an administrative hearing pursuant to 

chapter 120, Florida Statutes. 

On January 19, 2016, the University filed a Motion to 

Strike requesting that allegations in the Petition for Relief be 
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stricken where they related to matters which occurred after 

January 26, 2015, which was the date of the filing of the 

Complaint.  An Order Granting the Respondent’s Motion to Strike 

was entered January 29, 2016.  At the beginning of the final 

hearing on February 9, 2016, Petitioner asked the undersigned to 

reconsider the Order Granting the Motion to Strike.  Upon 

reconsideration, the Motion to Strike was upheld with the 

clarification that issues that were decided by the FCHR, even if 

they occurred after January 26, 2015, would be considered. 

At the final hearing, Petitioner testified on her own 

behalf and called three witnesses, all of whom are current 

University of West Florida employees, including:  Ms. Jamie 

Sprague, Associate Director of Human Resources; Mr. Jeff 

Djerlek, Associate Controller, Financial Services department; 

and Ms. Colleen Asmus, Associate Vice President of Finance and 

Controller.  Petitioner offered 10 exhibits which were received 

into evidence without objection as Petitioner’s Exhibits P-1 

through P-10.  The University called two witnesses, both of whom 

are current University of West Florida employees:  Ms. Colleen 

Asmus, Associate Vice President of Finance and Controller; and 

Ms. Karen Rentz, Director of Title IX Programs, who was formerly 

the Associate Director of Human Resources/Director of Equal 

Opportunity Programs.  The University offered 15 exhibits which 
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were received into evidence without objection as Respondent’s 

Exhibits R-1 through R-15. 

The proceedings were recorded.  However, after the final 

hearing, the undersigned was informed that neither party 

intended to order a transcript.  Thereafter, an Order was 

entered on February 24, 2016, establishing March 25, 2016, as 

the date for the parties to file their proposed recommended 

orders.  The parties timely filed their respective Proposed 

Recommended Orders, both of which were considered in preparing 

this Recommended Order.  

FINDINGS OF FACT 

1.  Respondent is a public university within the Florida 

State University System. 

2.  Petitioner was hired by the University in 1998 in the 

Office of University Budgets (Budget Office) as a Coordinator. 

3.  In 2004, Petitioner was promoted to the position of 

Assistant Director of the Budget Office.  She received a pay 

increase simultaneous with the promotion and another pay 

increase shortly thereafter.  She has received several pay 

increases throughout her employment with the University. 

4.  From 1998 through June 30, 2014, the Budget Office was 

a stand-alone department, headed by Valerie Moneyham. 

5.  In January 2014, Ms. Moneyham was promoted to Assistant 

Vice President in the Business, Finance, and Facilities 
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Division.  Her duties included continued oversight of the Budget 

Office until June 30, 2014. 

6.  On July 1, 2014 the Budget Office moved under and 

became a part of the University’s Financial Services department.  

There were three employees in the Budget Office:  Petitioner, 

Assistant Director, who is African American/Black; Pam Cadem, 

Senior Budget Data Analyst, who is Caucasian; and Josie Warren, 

Coordinator, who is Caucasian (collectively, Budget Office 

employees).  All three Budget Office employees retained their 

position titles and pay rates upon moving into the Financial 

Services department.  

7.  There was another employee in the Budget Office prior 

to the move named Lourdes Stevens.  Ms. Stevens was a 

Coordinator who began at the University in 2012.  Ms. Stevens 

left the University before the Budget Office became a part of 

the Financial Services department. 

8.  The Financial Services department was and is headed by 

Colleen Asmus, Associate Vice President and University 

Controller. 

9.  In her Complaint, Petitioner alleges several bases for 

alleged race discrimination and retaliation.  First, Petitioner 

alleges that the University discriminated against her based on 

her race and retaliated against her when Petitioner’s former 

supervisor, Ms. Valerie Moneyham, issued a “poor” performance 
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evaluation of Petitioner for 2014.  Next, Petitioner alleges 

that her current supervisor, Ms. Colleen Asmus, “accepted 

Ms. Moneyham’s false and retaliatory evaluation as a means to 

justifiably deny [Petitioner] an equitable pay increase, 

position reclassification or promotional opportunity.”  And, 

finally, the Complaint alleges that the University discriminated 

against Petitioner based on her race when, on December 12, 2014, 

Ms. Asmus created a position with “very specific ‘preferred’ 

qualifications . . . as a way to essentially tailor the job to 

fit a preselected employee or applicant,” who she believed to be 

“a white male from Financial Services.”  The findings of fact 

pertinent to these allegations are set forth under three 

separate headings, A. through C., below. 

 A.  Petitioner’s 2014 Performance Evaluation 

10.  The subject of Petitioner’s first allegation is her 

performance evaluation covering the period from July 1, 2013, 

through June 30, 2014 (2014 evaluation). 

11.  The evaluation cycle for University staff is from 

July 1 to June 30 each year.  Prior to the University’s 2013 

evaluations, a different cycle and scoring system was used for 

performance evaluations.  Due to the change in cycling, there 

were no evaluations for University staff in 2012.  

12.  The University’s performance evaluation system is 

electronic-based.  The evaluation contains three main parts.  
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The first part is a self-evaluation by the employee.  The second 

part is the supervisor’s evaluation, and the third part is a 

goal-setting section for the following year. 

13.  In the second part of the evaluation, supervisors 

provide numeric ratings on a five-point scale on a series of 

eight work-related categories, and they also provide narrative 

feedback on an employee’s strengths and areas for improvement. 

14.  Since 2013, the numeric scores have been averaged and 

the resulting number is the employee’s overall evaluation 

rating.  Since 2013, the overall numeric ratings have equated to 

the following Performance Standards: 

1.0 to 1.4 –- “Below” - Not Acceptable 

1.5 to 2.4 –- “Below” – Needs Improvement 

2.5 to 3.4 –- “Satisfactory” 

3.5 to 4.4 -- “Above” 

4.5 to 5.0 -- “Superior” 

15.  It is the University’s standard practice for the 

supervisor of University staff positions to be the individual 

who completes those staff position evaluations if he or she was 

the supervisor for the whole period covered by the evaluation.  

16.  Ms. Moneyham was the supervisor of record for the 

Budget Office for the entire period covered by the July 1, 2013, 

to June 30, 2014, evaluation. 
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17.  Labratta Epting, Human Resources Specialist in the 

University’s Human Resources department, advised Ms. Moneyham by 

email dated October 24, 2014, to complete the 2014 performance 

evaluations for each one of the three Budget Office employees. 

18.  Ms. Moneyham completed the supervisor’s evaluation 

portion of the 2014 performance evaluations for all three Budget 

Office employees because she was their supervisor during the 

period of time covered by the evaluation. 

19.  In the electronic performance evaluation system, the 

evaluations are housed under the name of the current supervisor.  

In this case, that was Ms. Colleen Asmus, for all three Budget 

Office employees. 

20.  For the 2014 evaluation, Ms. Moneyham provided the 

evaluation information for each of the three Budget Office 

employees to Ms. Asmus, who cut and pasted the information into 

the electronic evaluation system.  Ms. Asmus completed the 

future goals section of the evaluation for each of the three 

Budget Office employees because she was the supervisor beginning 

on July 1, 2014, and on into the future. 

21.  In the 2014 evaluation, Ms. Moneyham rated the Budget 

Office employees as follows:  Petitioner received a numeric 

score of 3.3 and a “Satisfactory” Performance Standard; 

Ms. Cadem received a numeric score of 3.8 and an “Above” 
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Performance Standard; and Ms. Warren received a numeric score of 

3.0 and a “Satisfactory” Performance Standard. 

22.  In the 2013 evaluation, Ms. Moneyham rated Petitioner 

with a numeric score of 3.2 and a “Satisfactory” Performance 

Standard, Ms. Cadem with a numeric score of 3.8 and an “Above” 

Performance Standard, and Ms. Warren with a numeric score of 3.0 

and a “Satisfactory” Performance Standard.  

23.  In the 2011 evaluation, under the old scoring system, 

Ms. Moneyham rated Petitioner with a numeric score of 42 and a 

“Satisfactory” Performance Standard, and Ms. Cadem with a 

numeric score of 46 and an “Above” Performance Rating.  As 

previously noted, the numeric rating system was changed for all 

staff evaluations after the 2011 evaluation. 

24.  Ms. Moneyham increased the numeric score of only one 

employee from the 2013 to the 2014 evaluation, and that employee 

was Petitioner.  She increased Petitioner’s numeric rating from 

3.2 in 2013 to 3.3 in 2014. 

25.  Petitioner’s Performance Rating was at the 

“satisfactory” Performance Standard level in 2011, 2013, and 

2014. 

26.  Petitioner testified that Ms. Moneyham’s comments on 

page 7 of Petitioner’s 2014 performance evaluation under the 

heading of “Supervisor’s Comments” were not discriminatory and 

were not retaliatory.  
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 B.  Ms. Asmus’ Acceptance of Petitioner’s 2014 Evaluation 

27.  Ms. Asmus received a copy of the October 24, 2014, 

email sent by Ms. Epting to Ms. Moneyham directing Ms. Moneyham 

to complete the 2014 evaluations for Petitioner, Ms. Cadem, and 

Ms. Warren. 

28.  When Ms. Asmus met with Petitioner to discuss 

Petitioner’s 2014 evaluation, Ms. Asmus stated that she believed 

that they (Petitioner and Ms. Asmus) had started with a clean 

slate, which began when Ms. Asmus became Petitioner’s supervisor 

on July 1, 2014.  Petitioner’s letter dated December 15, 2014, 

to the EEOC acknowledges this, quoting Ms. Asmus as saying, “I 

hope we can move forward with a great working relationship.” 

29.  No evidence was provided by Petitioner showing that 

Ms. Asmus used the evaluation scores provided by Ms. Moneyham in 

the 2014 evaluation to deny Petitioner any benefit of any kind. 

 C.  Denial of Position Reclassification and Promotional 

     Opportunities 

    

         1.  Interim Promotion 

 

30.  In the Complaint, Petitioner alleges that Ms. Asmus 

used the “poor evaluation” as a means to deny her a position 

reclassification or a promotional opportunity. 

31.  At the hearing, Petitioner testified that she should 

have been made Interim Associate Budget Director, or a similar 

title, starting when Ms. Moneyham was no longer physically in 
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the same building as the Budget Office employees, which she said 

was during “Spring 2014.”  She also testified that the interim 

position should have lasted either until Ms. Asmus became the 

supervisor of the Budget Office employees (July 1, 2014) or, 

alternatively, until February 2, 2015, when Mr. Djerlek became 

the supervisor of the Budget Office employees. 

32.  Ms. Moneyham became Assistant Vice President in 

January 2014.  No evidence was offered stating a more specific 

date of when Ms. Moneyham moved to a different building than the 

Budget Office employees. 

33.  Petitioner did not offer any comparators for this 

allegation.  Petitioner did not offer any evidence that any 

employee was made Interim Associate Budget Director (or similar 

title) in this situation. 

34.  Petitioner admitted on cross-examination that 

Ms. Moneyham was the supervisor of record for the Budget Office 

employees until Ms. Asmus became the supervisor for the Budget 

Office employees. 

35.  Ms. Rentz, the former University Associate Director 

for Human Resources, testified that there was no Interim 

Associate Budget Director or other position into which 

Petitioner could have been placed because Ms. Moneyham was the 

supervisor of record over the Budget Office employees until 
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Ms. Asmus became the supervisor of record.  That testimony is 

credited. 

 2.  Reclassification 

36.  In support of her allegation that she was denied a 

position reclassification, Petitioner submitted into evidence an 

email that she sent to her supervisor, Ms. Asmus, on 

December 11, 2014.  In the email, Petitioner asked Ms. Asmus to 

reclassify all three Budget Office employees (Petitioner, 

Ms. Cadem, and Ms. Warren) and provide each of them with salary 

increases. 

37.  On December 11, 2014, the three Budget Office 

employees had been under the supervision of Ms. Asmus for 

approximately five and one-half months. 

38.  Petitioner’s email further stated that all three 

employees were well trained.  Petitioner, however, provided no 

evidence either in the email or at the hearing that would 

reasonably provide a basis for reclassification or promotion of 

any of the three Budget Office employees. 

39.  Petitioner did not offer any comparators for this 

allegation.  No evidence was provided showing that there has 

been a position reclassification or promotion for any of the 

three Budget Office employees since being moved into the 

Financial Services department on July 1, 2014. 
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40.  The University provided credible testimony that 

seniority, or length of time in a position, is not, on its own, 

a basis for a promotion at the University of West Florida. 

 D.  Denial of Equitable Pay Increase 

41.  Petitioner also alleged in the Complaint that 

Ms. Asmus used Ms. Moneyham’s “poor evaluation” as a means to 

deny Petitioner an equitable pay increase. 

42.  At the hearing, Petitioner stated that she was denied 

an equitable pay increase when distributions were made to some 

staff under a 2013 Employee Pay Equity and Compression Program 

conducted by the University (Salary Study). 

43.  Petitioner and the two other employees in the Budget 

Office did not receive a distribution under the 2013 Salary 

Study. 

44.  The University provided credible evidence showing that 

approximately 25 percent of the staff received increases through 

the Salary Study, and that Petitioner’s salary was the only 

salary in the Budget Office that was above the benchmark for 

receiving an increase. 

45.  On April 7, 2014, Petitioner filed a discrimination 

charge with the EEOC claiming that she was denied a distribution 

from the 2013 Salary Study based on race and retaliation.  The 

EEOC found that the University did not violate discrimination 

statutes and issued Petitioner a “Right to Sue” letter on 
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September 30, 2014.  Petitioner did not file suit in connection 

with that EEOC discrimination charge. 

46.  The University has not conducted any equity studies 

since 2013 and Petitioner has not been excluded from any staff 

pay increases since 2013. 

47.  In May 2015, Ms. Asmus asked the Human Resources 

department to determine whether there was a pay inequity as to 

Ms. Warren’s salary.  Ms. Warren’s position in the Budget Office 

was “Coordinator” and it remained “Coordinator” when she moved 

into the Financial Services office. 

48.  Human Resources reviewed Ms. Warren’s salary against 

the other Coordinators in the Financial Services department.  

The Human Resources department determined that Ms. Warren was 

performing services similar to the Accounting Coordinators in 

the Financial Services department.  The starting salary for an 

Accounting Coordinator in Financial Services is $45,000.  

Ms. Warren was earning $32,000 at the time.  As a result, in 

May 2015, Ms. Warren’s salary was increased to $45,000, which is 

the level of the starting salary for Accounting Coordinators in 

the Financial Services department. 

49.  No evidence was offered of a similar increase for 

Ms. Cadem. 

50.  Petitioner’s current position is Assistant Director.  

Before she was promoted to Assistant Director, Petitioner’s 
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position title was Coordinator.  The position of Assistant 

Director is higher in rank than the Coordinator/Accounting 

Coordinator position occupied by Ms. Warren.  Petitioner’s 

salary is approximately $15,000 higher than Ms. Warren’s salary 

at the increased level. 

51.  There is no similar pay inequity in Petitioner’s 

position as there was with Ms. Warren.  Petitioner’s salary is 

right at the midpoint of the five employees in the Financial 

Services department at the Assistant Controller/Assistant 

Director level.  Petitioner is earning more than two of the 

Assistant Controllers and less than two of the Assistant 

Controllers. 

52.  Petitioner did not allege or provide any evidence 

showing that her job duties were more complex than the two 

Assistant Controllers who have a higher salary than she does. 

 E.  Preferred Qualifications for Associate Controller  

     Position 

 

53.  During the fall 2014 semester, Ms. Asmus envisioned an 

improvement in the efficiency and consistency of the reporting 

functions carried out by the Financial Services department.  She 

had noticed that there were overlaps and redundancies between 

the financial reporting area and the budget reporting area.  She 

believed greater consistency in reporting could be achieved if 

these areas were merged. 
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54.  In November-December 2014, the Financial Services 

department began the recruitment process for an Associate 

Controller.  The Associate Controller was to be over the 

reporting areas, which would include financial reporting 

(production of financial statements), budget reporting, and tax 

reporting. 

55.  Florida’s State University System’s (SUS) minimum 

qualifications for an Associate Controller were posted as the 

minimum qualifications for the position.  They are: 

Master’s degree in an appropriate area of 

specialization and four years of appropriate 

experience; or a Bachelor’s degree in an 

appropriate area of specialization and six 

years of appropriate experience. 

 

56.  Although the SUS system allows additional requirements 

be added to the minimum qualifications, none were added in the 

posting of the Associate Controller position. 

57.  The preferred qualifications for the position as 

advertised were: 

Master’s or Bachelor’s degree must be in an 

accounting related field. 

CPA License preferred. 

Experience with production of financial 

statements in a higher education setting 

preferred. 

Experience with tax accounting in a higher 

educational setting preferred. 

Familiarity with budget operations in a 

higher educational setting preferred. 
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58.  The preferred qualifications were all approved by 

Human Resources as being job-related before the position 

announcement was posted.  After receiving an applicant pool from 

the first posting for the Associate Controller position, Human 

Resources for the University did not “certify” the applicant 

pool because the percentage of minority applicants was low.  The 

position was posted again and was also advertised again in a 

publication geared to attract minority applicants.  Although 

additional applicants applied, the percentage of minority 

applicants decreased.  Nevertheless, because it determined that 

a good faith effort was made to recruit qualified female and 

minority applicants, Human Resources certified the pool after 

the second posting. 

59.  Petitioner pointed out at the hearing that the 

January 2015 advertisement in the publication geared to attract 

minority applicants contained an application deadline of 

December 19, 2014, which was prior to the date of the 

advertisement.  The University’s Associate Director of Human 

Resources provided credible testimony that the published 

application deadline was a mistake, and that she was unaware of 

the error when she certified the pool after the second posting. 

60.  Ms. Asmus provided credible testimony explaining why 

each of the preferred qualifications for the Associate 



 

18 

Controller position was job related.  No contrary evidence as to 

any of the preferred qualifications was offered by Petitioner. 

61.  Ms. Asmus advised the three Budget Office employees of 

the job posting and invited them to apply for the position. 

62.  Petitioner met the minimum criteria for the position 

but did not apply for the position. 

63.  All candidates who met the minimum qualifications for 

a position would have been considered for the position. 

64.  Petitioner testified that she did not apply for the 

position because she did not meet the preferred qualifications.  

Petitioner explained that in 2012 she had applied for a position 

as an Executive Assistant in the University’s President’s 

Office, and she was not selected for the position because she 

did not have all the preferred qualifications.  She said that 

she did not have event-planning experience.  She said that based 

on that experience in 2012, she did not apply for the Associate 

Controller position posted in December 2014. 

65.  Petitioner acknowledged on cross-examination that the 

Executive Assistant position that she applied for in 2012 was in 

the President’s Office and that the Financial Services 

department is in a different division of the University than the 

President’s Office. 

66.  There were no limitations in the advertisement that 

would discourage an individual of any particular race from 
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applying for the position.  The advertisement stated on the 

bottom, “The University of West Florida (UWF) is an Equal 

Opportunity/Access/Affirmative Action Employer.” 

67.  Mr. Djerlek was ultimately selected for the Associate 

Controller position.  He is Caucasian and is outside of 

Petitioner’s protected class.   

68.  Mr. Djerlek’s qualifications for the position were 

stronger than Petitioner’s.  Mr. Djerlek had experience in all 

three of the areas that would be under the supervision of the 

Associate Controller:  financial statements/reporting, budget 

reporting and tax reporting.  Mr. Djerlek's background included 

a great deal of experience with financial statements, tax 

reporting, and budgeting, along with some budget reporting 

experience.  He is licensed as a Certified Public Accountant. 

69.  At the final hearing, Petitioner admitted that she did 

not have experience in two of three areas that the Associate 

Controller would be supervising:  financial statements/reporting 

and tax reporting.     

CONCLUSIONS OF LAW 

70.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding pursuant to sections 120.569 and 120.57, Florida 

Statutes, and Florida Administrative Code Rule 60Y-4.016(1). 
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71.  The State of Florida, under the legislative scheme 

contained in sections 760.01–760.11 and 509.092, Florida 

Statutes, known as the Florida Civil Rights Act of 1992 (the 

Act), incorporates and adopts the legal principles and 

precedents established in the federal anti-discrimination laws 

specifically set forth under Title VII of the Civil Rights Act 

of 1964, as amended.  42 U.S.C. § 2000e, et seq. 

72.  The Florida law prohibiting unlawful employment 

practices is found in section 760.10.  This section prohibits 

discrimination “against any individual with respect to 

compensation, terms, conditions, or privileges of employment, 

because of such individual's race, color, religion, sex, 

national origin, age, handicap, or marital status.”  

§ 760.10(1)(a), Fla. Stat. 

73.  Pursuant to section 760.10(1), it is an unlawful 

employment practice for an employer to discharge or otherwise 

discriminate against an individual on the basis of race.  

Pursuant to section 760.10(7), it is an unlawful employment 

practice for an employer to discriminate against a person 

because that person has, “opposed any practice which is an 

unlawful employment practice” or because that person “has made a 

charge . . . under this subsection.”  

74.  Florida courts have held that because the Act is 

patterned after Title VII of the Civil Rights Act of 1964, as 
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amended, federal case law dealing with Title VII is applicable.  

See, e.g., Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205, 

1209 (Fla. 1st DCA 1991); Valenzuela v. GlobeGround N. Am., LLC, 

18 So. 3d 17, 21-22 (Fla. 3d DCA 2009). 

75.  As developed in federal cases, a prima facie case of 

discrimination under Title VII may be established by statistical 

proof of a pattern of discrimination, or on the basis of direct 

evidence which, if believed, would prove the existence of 

discrimination without inference or presumption.
2/
  Usually, 

however, direct evidence is lacking and one seeking to prove 

discrimination must rely on circumstantial evidence of 

discriminatory intent, using the shifting burden of proof 

pattern established in McDonnell Douglas Corp. v. Green, 

411 U.S. 792 (1973).  See Holifield v. Reno, 115 F.3d 1555, 1562 

(11th Cir. 1997). 

76.  Under the shifting burden pattern developed in 

McDonnell Douglas: 

First, [Petitioner] has the burden of 

proving a prima facie case of discrimination 

by a preponderance of the evidence.  Second, 

if [Petitioner] sufficiently establishes a 

prima facie case, the burden shifts to 

[Respondent] to “articulate some legitimate, 

nondiscriminatory reason” for its action.  

Third, if [Respondent] satisfies this 

burden, [Petitioner] has the opportunity to 

prove by a preponderance that the legitimate 

reasons asserted by [Respondent] are in fact 

mere pretext. 
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U.S. Dep't of Hous. and Urban Dev. v. Blackwell, 908 F.2d 864, 

870 (11th Cir. 1990)(housing discrimination claim); accord, 

Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 22 (Fla. 3d 

DCA 2009)(gender discrimination claim)("Under the McDonnell 

Douglas framework, a plaintiff must first establish, by a 

preponderance of the evidence, a prima facie case of 

discrimination."). 

 77.  Petitioner did not present statistical or direct 

evidence of discrimination.  Therefore, in order to prevail in 

her claim against the University, Petitioner must first 

establish a prima facie case by a preponderance of the evidence.  

Id.; § 120.57(1)(j), Fla. Stat. ("Findings of fact shall be 

based upon a preponderance of the evidence, except in penal or 

licensure proceedings or except as otherwise provided by statute 

and shall be based exclusively on the evidence of record and on 

matters officially recognized."). 

78.  "Demonstrating a prima facie case is not onerous; it 

requires only that the plaintiff establish facts adequate to 

permit an inference of discrimination."  Holifield, 115 F.3d at 

1562; cf. Gross v. Lyons, 763 So. 2d 276, 280 n.1 (Fla. 2000)("A 

preponderance of the evidence is 'the greater weight of the 

evidence,' [citation omitted] or evidence that 'more likely than 

not' tends to prove a certain proposition."). 
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79.  Petitioner’s claims of race discrimination in this 

case are based on alleged disparate treatment.   

80.  In order to establish a prima facie case for 

discrimination based on disparate treatment, Petitioner must 

show that (a) she belongs to a protected class; (b) she was 

subject to an adverse job action; (c) her employer treated 

similarly-situated employees outside her protected class more 

favorably; and (d) she was qualified to do the job.  Holifield, 

115 F.3d at 1562. 

81.  To demonstrate that similarly-situated employees 

outside her protected class were treated more favorably, 

Petitioner must identify a comparative employee (comparator) who 

is “similarly situated in all relevant respects.”  Id. 

82.  If Petitioner fails to identify similarly-situated 

employees outside her protected class who are treated more 

favorably, her “case must fail because the burden is on her to 

establish her prima facie case.”  Jones v. Bessemer Carraway 

Med. Ctr., 137 F.3d 1306, 1311 (11th Cir. 1998), modified on 

other grounds, 151 F.3d 1321 (11th Cir. 1998); accord, 

Holifield, 115 F.3d at 1562. 

83.  Petitioner’s Complaint also alleges retaliation. 

84.  In order to establish a prima facie case for 

retaliation, Petitioner must show that:  (1) she was engaged in 

statutorily-protected expression or conduct; (2) she suffered an 
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adverse employment action; and (3) there is some causal 

relationship between the two events.  Holifield, 115 F.3d at 

1566. 

85.  If a Petitioner fails to present a prima facie case 

for retaliation, the inquiry ends and the case should be 

dismissed.  Ratliff v. State, 666 So. 2d 1008, 1013 n.6 (Fla. 

1st DCA 1996). 

86.  Under the McDonnell Douglas burden shifting framework, 

if Petitioner establishes a prima facie case, the burden of 

production turns to the Respondent.  “The burden on the 

[Respondent] is merely to proffer, not prove, a legitimate, 

nondiscriminatory reason for its actions."  Gaston v. Home Depot 

USA, Inc., 129 F. Supp. 2d 1355, 1372 (S.D. Fla. 2001), aff’d, 

265 F.3d 1066 (11th Cir. 2001). 

87.  If the Respondent articulates a legitimate non-

discriminatory reason for its action, in order for Petitioner to 

prevail, she must prove that the Respondent’s asserted reason is 

merely pretext.  In doing so, 

[a] plaintiff is not allowed to recast an 

employer’s proffered nondiscriminatory 

reasons or substitute [her] business 

judgment for that of the employer.  Provided 

that the proffered reason is one that might 

motivate a reasonable employer, an employee 

must meet that reason head on and rebut it, 

and the employee cannot succeed by simply 

quarreling with the wisdom of that reason. 

 

Chapman v. AI Transport, 229 F.3d 1012, 1030 (11th Cir. 2000). 
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88.  As analyzed under the headings below, corresponding to 

the headings under the Findings of Fact above, Petitioner has 

failed to prove her claims of discrimination based on disparate 

treatment or retaliation. 

A.   Petitioner's 2014 Performance Evaluation 

89.  Petitioner alleged that she received a “poor” 

performance evaluation in 2014 from Ms. Moneyham due to racial 

discrimination. 

90.  Petitioner has established the first element of a 

prima facie case for disparate treatment, because she is African 

American/Black and belongs to a protected class. 

91.  The second element for a prima facie case of disparate 

treatment requires a showing of an adverse employment action. 

92.  Petitioner claims that her 2014 evaluation was a 

“poor” evaluation and therefore, an adverse action.  

Petitioner’s numeric score, however, was 3.3 on a 5-point scale 

and her Performance Rating was “satisfactory.” 

93.  In order to establish an adverse employment action, 

Petitioner must demonstrate “a serious and material change in 

the terms, conditions or privileges of employment.”  Rouse v. 

Fanning, No. 5:13-CV-261 (LJA), 2015 U.S. Dist. LEXIS 147953, at 

*16 (M.D. Ga. Nov. 2, 2015)(quoting Davis v. Town of Lake Park, 

245 F.3d 1232, 1239 (11th Cir. 2001)); see also Brown v. Snow, 

440 F.3d 1259, 1265 (11th Cir. 2006)(lower score on a 
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performance evaluation, by itself, is not actionable under Title 

VII).  “[T]he employee’s subjective view of the significance and 

adversity of the employer’s action is not controlling; the 

employment action must be materially adverse as viewed by a 

reasonable person under the circumstances.”  Rouse, 2015 U.S. 

Dist. LEXIS 147953, at *16 (quoting Davis, 245 F.3d at 1239). 

94.  The evidence was insufficient to show that the 

evaluation led to any tangible material adverse employment 

action.  

95.  Petitioner’s evaluation score increased one point from 

the previous evaluation, and no negative effects on Petitioner 

were shown.   

96.  The third element for a prima facie case of disparate 

treatment requires a showing that comparators outside 

Petitioner’s protected class were treated more favorably. 

97.  Petitioner offered no comparators who were treated 

more favorably as to the 2014 evaluation score.  The two other 

employees from the Budget office who are outside Petitioner’s 

protected class for race are not Petitioner’s comparators in 

terms of position level or salary.  Both are below Petitioner in 

position level and salary.  

98.  Even if the two other Budget Office employees were 

considered as Petitioner’s comparators for this allegation, 

Petitioner received a higher evaluation numeric rating and 
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overall rating level from Ms. Moneyham on the 2014 evaluation 

than one of the two Budget Office employees.  Therefore, 

Petitioner was treated more favorably than one of her 

comparators.  Thus, Petitioner also failed to satisfy the third 

element for a prima facie case of disparate treatment based on 

race as to her 2014 performance evaluation. 

99.  Petitioner also alleges that she received a “poor” 

2014 performance evaluation in 2014 from Ms. Moneyham in 

retaliation for protected activity. 

100.  Petitioner established the first element of a prima 

facie case for retaliation, because she engaged in protected 

activities when she filed discrimination and retaliation charges 

with the EEOC against Respondent in April and August 2014.  The 

alleged retaliatory conduct (completing the 2014 evaluation) 

occurred in November 2014.  In addition to filing discrimination 

and retaliation complaints with the EEOC in 2014, although 

somewhat remote in time to the evaluation, in 2012, Petitioner 

filed a complaint of religious discrimination with the 

Respondent’s internal Equal Opportunity officer.  Therefore, it 

was shown that Petitioner engaged in protected activity before 

the occurrence of the action she alleges was retaliatory (the 

2014 evaluation). 

101.  As in the disparate treatment analysis, the second 

element required to establish a prima facie case for retaliation 
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is an adverse employment action.  As analyzed above, Petitioner 

failed to demonstrate adverse impact with regard to her 

evaluation. 

102.  As to the third element for retaliation, Petitioner 

was required to show a causal connection between the protected 

activity and the adverse employment action.  Because 

Petitioner’s evaluation score was the only score of the three 

Budget Office employees to increase, the evidence failed to show 

a causal connection between engaging in a protected activity and 

being subject to an adverse employment action. 

103.  In sum, Petitioner did not establish the second or 

third elements required for a prima facie case for disparate 

treatment or retaliation related to the 2014 Evaluation. 

 B.  Ms. Asmus' Acceptance of Petitioner's 2014 Evaluation 

104.  Petitioner also alleged that Ms. Asmus “accepted” 

Ms. Moneyham’s “poor” 2014 evaluation due to Petitioner’s race 

and in retaliation for Petitioner’s protected activity.   

105.  Again, as previously stated, Petitioner met the first 

element of a prima facie case for disparate treatment and for 

retaliation. 

106.  The second element for both a prima facie case for 

disparate treatment and for a prima facie case for retaliation, 

however, requires a showing of an adverse employment action. 
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107.  No evidence was provided by Petitioner to show that 

Ms. Asmus’ “acceptance” of the 2014 evaluation led to “a serious 

and material change in the terms, conditions or privileges of 

employment.”  Rouse, 2015 U.S. Dist. LEXIS 147953, at *16.  

Petitioner therefore failed to prove the second element of a 

prima facie case for disparate treatment or for retaliation. 

108.  As to the third element of a prima facie case for 

disparate treatment for this claim, Petitioner offered no 

comparators who were treated more favorably. 

109.  Ms. Moneyham completed the 2014 evaluations for the 

other two members of the Budget Office as well.  Ms. Asmus cut 

and pasted Ms. Moneyham’s evaluations into the electronic 

evaluation framework for each of the three Budget Office 

employees.  All three Budget Office employees, regardless of 

race, were treated exactly the same. 

110.  Petitioner also failed to show a causal connection 

between the protected activities and the adverse employment 

action as required by the third element for a prima facie case 

on her retaliation claim based on Ms. Asmus' acceptance of the 

evaluation. 

111.  The protected activities were with regard to 

Petitioner's complaints which focused on Petitioner’s former 

supervisors and did not involve Ms. Asmus.  The evidence was 



 

30 

otherwise insufficient to show that Ms. Asmus had the motivation 

or that she somehow retaliated against Petitioner. 

112.  Moreover, Ms. Asmus and the University treated 

Petitioner the same as the employees who did not engage in a 

protected activity, further demonstrating a lack of causal 

connection between engaging in a protected activity and being 

subject to an adverse employment action.   

113.  Thus, Petitioner failed to establish the third 

element required for a prima facie case of retaliation. 

114.  Even if Petitioner had established a prima facie case 

of disparate treatment or retaliation, the University provided a 

legitimate non-discriminatory reason for Ms. Asmus “accepting” 

the 2014 evaluation of the Budget Office employees. 

115.  The evidence showed that the subject performance 

evaluations were prepared by the individual who was the 

supervisor over the employees during the evaluation period.  The 

University established that Ms. Moneyham was the supervisor of 

the Budget Office employees, including Petitioner, during the 

2014 evaluation period. 

116.  The evidence also showed that the Human Resources 

department directed Ms. Moneyham to complete the 2014 evaluation 

for the three Budget Office employees, and that Ms. Asmus was 

copied on the email from the Human Resources department 

directing Ms. Moneyham to do so. 
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117.  Thus, Ms. Asmus was required to accept Ms. Moneyham’s 

evaluations, and evidence of discriminatory intent on the part 

of Ms. Asmus by her “acceptance” of Ms. Moneyham’s evaluations 

of the three Budget Office employees is otherwise lacking.   

118.  Further, Petitioner did not offer any evidence to 

rebut the legitimate explanation provided by the Respondent and 

did not offer any evidence of pretext. 

119.  In sum, Petitioner did not establish a prima facie 

case for disparate treatment or retaliation related to 

Ms. Asmus’ “acceptance” of the 2014 performance evaluation.  

Even if she had, the University provided a legitimate 

explanation for the “acceptance” of the evaluation and 

Petitioner failed to rebut the Respondent’s explanation or 

provide evidence of pretext. 

 C.  Denial of Position Reclassification and Promotional 

     Opportunities 

 

120.  In her Complaint, Petitioner alleged that Ms. Asmus 

engaged in discrimination based on race and/or retaliation when 

she denied Petitioner a position reclassification and 

promotional opportunities as a result of accepting 

Ms. Moneyham’s 2014 evaluation. 
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 1.  Interim Promotion 

121.  Petitioner alleged that she should have been promoted 

to Interim Associate Budget Director or a similar title 

(“Interim”). 

122.  The analysis above, concluding that Petitioner showed 

the first element for a prima facia case for both disparate 

treatment and retaliation, applies to this claim as well. 

123.  Petitioner failed, however, to show the second 

element required for a prima facie case of disparate treatment 

or retaliation for this claim.  Petitioner wanted to be 

temporarily hired or promoted into a position that did not 

exist.  Wanting a position that does not exist, without more, 

does not constitute an adverse employment action.  The 

determination of an adverse action requires a materially adverse 

action as viewed by a reasonable person under the circumstances.  

The employee’s subjective view does not control.  Rouse, 2015 

U.S. Dist. LEXIS 147953, at *16. 

124.  Further, Petitioner offered no comparators for a 

disparate treatment claim and failed to show a causal connection 

between the alleged adverse action and her protected activity 

for her claim based on retaliation. 

125.  Further, factually, it was shown that the 

University's failure to appoint Petitioner in the Spring of 2014 

as an Interim was because there was no void or vacancy to fill.  
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The position was filled by Ms. Moneyham and then directly, 

without a gap, by Ms. Asmus. 

126.  Petitioner provided no evidence of pretext to rebut 

Respondent’s legitimate, nondiscriminatory reason for its 

actions.  “A plaintiff’s belief that he was qualified for a 

promotion, without more, is insufficient to establish pretext.”  

Rodriguez v. Sec’y, U.S. Dep’t of Homeland Sec., 608 Fed. Appx. 

717, 720 (11th Cir. 2015). 

 2.  Reclassification 

127.  In support of this claim, Petitioner offered an email 

she sent on December 11, 2014, to Ms. Asmus requesting position 

reclassifications for herself and the other two Budget Office 

employees.  Petitioner claims that because she did not receive 

the requested reclassification, she was discriminated against 

based on race and subjected to retaliation. 

128.  As in her other claims, the first element for a prima 

facie case for disparate treatment and for retaliation under 

this claim was met. 

129.  The second element, adverse employment action, 

however, was not met.  Petitioner wanted to be reclassified to a 

higher level position with an increase in salary and wanted the 

same thing for the other two Budget Office employees, who are 

outside Petitioner’s protected class.  In the email, Petitioner 

stated they were well trained.  At the hearing, however, 
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Petitioner failed to show how she was qualified for a 

reclassification or promotion. 

130.  The evidence showed that seniority or length of time 

in a position, without more, is not a basis for promotion or 

reclassification at the University. 

131.  Moreover, Petitioner’s desire for a reclassification 

or promotion, without more, does not constitute an adverse 

employment action.  The employment action must be materially 

adverse based on a reasonable person standard, not Petitioner’s 

subjective view of the significance and adversity of the 

employer’s action.  Rouse, 2015 U.S. Dist. LEXIS 147953, at *16. 

132.  Petitioner also failed to show comparators who were 

treated more favorably as required for the third element of a 

prima facie case for disparate treatment based on race.  None of 

the three Budget Office employees listed in her December 11, 

2014, email request were reclassified or promoted. 

133.  Petitioner also failed to show a causal connection 

between protected activity and the failure to reclassify as 

required for the third element of a prima facie claim of 

retaliation.  None of Petitioner’s protected-activity complaints 

were about or involved Ms. Asmus, and Ms. Asmus had no 

motivation to retaliate against Petitioner. 

134.  The lack of a causal connection is further 

demonstrated by the fact that none of the three Budget Office 
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employees mentioned in the December 11, 2014, email were 

reclassified or promoted.  All three were treated the same.  The 

two other employees mentioned in the email did not engage in a 

protected activity. 

 D.  Denial Of Equitable Pay Increase 

135.  The Complaint alleges that as a result of Ms. Asmus’ 

acceptance of the 2014 evaluation prepared by Ms. Moneyham, 

Ms. Asmus denied Petitioner “an equitable pay increase.” 

136.  At the hearing, Petitioner argued that she was denied 

an equitable pay increase when distributions were made to some 

staff under the 2013 Salary Study conducted by the University, 

but she did not receive one. 

137.  The 2013 Salary Study was conducted in 2013, which is 

before Ms. Asmus became Petitioner’s supervisor and before the 

2014 evaluation was “accepted” by Ms. Asmus.  Therefore, the 

results of the 2013 Salary Study do not evidence a denial of an 

equitable pay increase by Ms. Asmus. 

138.  On April 7, 2014, Petitioner filed a discrimination 

charge with the EEOC (425-201400403) claiming that she was 

denied a distribution under the 2013 Salary Study (“This 

resulted in my not receiving an equity pay raise in January 

2014.”).  The EEOC did not find that the University violated 

discrimination statutes as to this charge and issued Petitioner 

a “Right to Sue” letter on September 30, 2014.  Petitioner did 
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not file a law suit in connection with that EEOC discrimination 

charge. 

139.  Petitioner is precluded from raising the 2013 Salary 

Study distribution here because the matter was adjudicated by 

the EEOC, and Petitioner did not file suit when she received the 

right to sue notice on that charge from the EEOC. 

140.  Even if Petitioner was not precluded from raising 

this issue, she still would have to satisfy the elements for a 

prima facie case for a disparate treatment or retaliation claim 

as to the 2013 Salary Study. 

141.  As in the other analyses, Petitioner has met the 

first element for a prima facie case of disparate treatment and 

retaliation for this claim. 

142.  Petitioner filed an internal complaint in 2012 of 

religious discrimination against her previous supervisors. 

143.  Petitioner also filed charges with the EEOC in 

April and August 2014.  

144.  The 2013 Employee Pay Equity and Compression Program 

was conducted in 2013.   

145.  The distributions to employees were made in 

January 2014. 

146.  The April 2014 protected activity occurred after the 

adverse action (not receiving a distribution resulting from the 

2013 Salary Study).  Therefore, the 2014 EEOC charges cannot be 
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considered protected activities for the purpose of the 

retaliation analysis for this claim. 

147.  If the protected activity is based on the 2012 

internal complaint, then Petitioner is required to establish the 

second element for a prima facie case of retaliation, and for a 

case for disparate treatment, which is an adverse employment 

action.  

148.  Petitioner has alleged that not receiving a 

distribution under the Salary Study is an adverse action.  

However, the University offered credible evidence showing that 

Petitioner’s salary was above the benchmark for a salary 

increase calculated by Human Resources.  The University’s denial 

of a salary increase for Petitioner based upon the fact that her 

salary was higher than the threshold for an increase does not 

reasonably constitute an action that is adverse.  “[T]he 

employment action must be materially adverse as viewed by a 

reasonable person under the circumstances.”  Rouse, 2015 U.S. 

Dist. LEXIS 147953, at *16. 

149.  Further, Petitioner failed to establish a comparator 

outside her protected class who was treated more favorably to 

satisfy the third element of a prima facie case for disparate 

treatment.  Petitioner did not identify any employee whose 

salary was above the benchmark who received a distribution under 

the 2013 Salary Study. 
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150.  Petitioner was the only employee in the Budget Office 

whose salary was above the benchmark.  Two employees of the 

Budget Office, both outside of Petitioner’s racial 

classification, whose salaries were below the benchmark, did not 

receive salary distributions under the Salary Study. 

151.  Even if Petitioner had established an adverse 

employment action, then to prove a prima facie case for 

retaliation, she must establish a causal connection between the 

protected activity and the adverse action.  The only protected 

activity that occurred before the alleged adverse action is the 

2012 internal complaint.  The 2012 complaint was about a year 

earlier than the 2013 Salary Study and was too remote in time to 

provide a basis for a causal connection.  In the Eleventh 

Circuit, a time gap of more than three to four months between 

the protected activity and the adverse action, without more, is 

insufficient to establish a causal connection.  Williams v. 

Waste Mgmt., Inc., 411 Fed. App’x. 226, 229 (11th Cir. 2011); 

Gaston, 129 F. Supp. 2d at 1377. 

152.  Petitioner did not otherwise provide evidence of a 

causal connection between the two.  A task force appointed by 

the University President set the eligibility criteria for the 

increases under the 2013 Salary Study, not Petitioner’s 

supervisors, and the Salary Study covered all University staff, 

not just Petitioner, or her department or her division. 
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153.  Petitioner offered no evidence that the task force 

knew of Petitioner’s 2012 protected activity when the task force 

determined the criteria.   

154.  In addition, the University offered a legitimate, 

non-discriminatory reason for not providing Petitioner with an 

increase under the 2013 Salary Study.  The employees whose 

salaries were over an objective standard benchmark, derived from 

Bureau of Labor Statistics data, and from College and University 

Professional Association of Human Resources, Professionals in 

Higher Education Salary Survey data, were not provided with 

increases.  Petitioner was not provided with an increase because 

her salary was over the benchmark.  In fact, only about 

25 percent of the work force received increases under the Salary 

Study. 

155.  Petitioner did not provide any evidence to rebut the 

University’s legitimate non-discriminatory reason for its 

actions. 

156.  The Complaint further alleges that, as a result of 

Ms. Asmus’ “acceptance” of the 2014 evaluation prepared by 

Ms. Moneyham, Ms. Asmus denied Petitioner “an equitable pay 

increase.” 

157.  Petitioner argued that Ms. Warren received an 

equitable pay increase in May 2015, and that due to 
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discrimination and/or retaliation, she did not get a similar 

increase. 

158.  Petitioner argued to the FCHR that the basis for 

Ms. Warren’s increase was her 2014 evaluation score.  At the 

hearing, however, it was not clear whether Petitioner was 

arguing that the increase was related to the 2014 evaluation 

scores.  

159.  Nevertheless, an analysis of Petitioner's claim as 

argued before the FCHR is provided under both disparate 

treatment and retaliation theories. 

160.  As in her other claims, Petitioner met the first 

elements for a prima facie case for both disparate treatment and 

retaliation. 

161.  As to the second element under both theories, 

Petitioner must show an adverse employment action.  Petitioner 

met this element because she did not receive an equitable pay 

increase like Ms. Warren. 

162.  Petitioner failed to meet the third element of a 

prima facie case for disparate treatment because she did not 

show that similarly-situated comparators outside Petitioner’s 

protected class were treated more favorably than Petitioner. 

163.  Ms. Warren is not similarly-situated to Petitioner.  

Before the increase, Petitioner earned approximately $30,000 

more per year than Ms. Warren.  Ms. Warren is in a lower job 
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classification than Petitioner.  Ms. Warren is a Coordinator and 

Petitioner is an Assistant Director.  Comparators must be 

similarly-situated in all relevant respects.  Rouse, 2015 U.S. 

Dist. LEXIS 147953, at *16; Holifield, 115 F.3d at 1562. 

164.  Further, even if Ms. Warren was considered similarly-

situated to Petitioner because they are both Budget Office 

employees who moved into the Financial Services office, then, 

Ms. Cadem too would be similarly-situated, because all three 

employees moved over to Financial Services together.  Ms. Cadem, 

who is outside Petitioner’s racial classification, did not 

receive an equitable increase. 

165.  Petitioner also failed to show the third element of a 

prima facie case for retaliation--a causal connection.  None of 

the objections filed by Petitioner with the employer prior to 

her Complaint were related in any way to Ms. Asmus.  Ms. Asmus 

had no motivation to retaliate. 

166.  Petitioner provided no evidence of a connection 

between her protected activity and the fact that she did not 

receive an equity-based increase like Ms. Warren. 

167.  The time gap between the last protected activity, 

August 2014, and Ms. Warren’s increase, May 2015, is 9 months, 

which is too long, without more, to establish causation.  Waste 

Mgmt., 411 Fed. App’x. at 229; Gaston, 129 F. Supp. 2d at 1377. 
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168.  Even if Petitioner had established a prima facie case 

for disparate treatment or retaliation, the University 

articulated a legitimate, non-discriminatory reason for its 

actions.  Human Resources determined that the salary that 

Ms. Warren carried over from the Budget Office was approximately 

$15,000 lower than the starting salary offered to Financial 

Services employees with the title Coordinator and the working 

title Accounting Coordinator.  The Human Resources office 

determined that the functions and duties of a Budget Coordinator 

and an Accounting Coordinator were similar and that the Budget 

Coordinator position could be considered an Accounting 

Coordinator.  As a result of this inequity, Ms. Warren’s salary 

was increased to the level of a starting Accounting Coordinator.  

169.  The salary Petitioner carried over from the Budget 

Office was halfway between the lowest salary and the highest 

salary of the employees in the Financial Services office with 

the same or similar title, “Assistant Controller” or “Assistant 

Director.”  There was no similar inequity, as in the case of 

Ms. Warren, to address with Petitioner's salary.  

170.  Petitioner failed to rebut the legitimate non-

discriminatory reason for the University’s actions, and failed 

to provide evidence of pretext. 
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 E.  Preferred Qualifications for Associate Controller 

         Position 

 

171.  Petitioner alleged that she was not hired or promoted 

into the Associate Controller position that was advertised in 

November-December 2014. 

172.  Analysis of this claim is only provided for a claim 

under the disparate treatment theory, as a claim for retaliation 

for the alleged failure to hire or promote is not supported by 

the Complaint or the facts or circumstances of this case. 

173.  In order to establish a prima facie case for failure-

to-hire or failure-to-promote, Petitioner must show that (a) she 

belongs to a protected class; (b) she applied for and was 

qualified for the position or promotion; (c) she was not hired 

or promoted despite her qualifications; and (d) other equally or 

less qualified candidates who were not members of the protected 

class were hired or promoted.  Underwood v. Perry Cnty. Comm’n, 

431 F.3d 788, 794 (11th Cir. 2005)(failure to hire); Marable v. 

Marion Military Inst., 595 Fed. App’x. 921, 926 (11th Cir. 2014) 

(failure to promote). 

174.  In this case, as Petitioner belongs to a protected 

class, she meets the first element. 

175.  The second element has two parts.  The first part 

requires Petitioner to apply for the position/promotion.  In 
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this case, Petitioner admitted that she did not apply for the 

Associate Controller position. 

176.  The requirement that a failure-to-hire or failure-to-

promote claimant apply for a position can be excused in certain 

circumstances.  In those circumstances, the claimant must 

establish that she had a “justifiable belief” that the 

employer’s discriminatory hiring practices made applying a 

futile gesture.  “The Supreme Court has characterized the types 

of discriminatory practices that render an application futile; 

they are ‘the most entrenched forms of discrimination’ that will 

‘deter job applications from members of minority groups.’”  

Waste Management, 411 Fed. App’x. at 228-229.  The employee must 

provide evidence that the employer “engaged in systematic 

discrimination that had successfully deterred job applicants 

from members of minority groups.”  Id. at 229. 

177.  In this case, Petitioner testified that she applied 

for a position as Executive Assistant in the Office of the 

President in 2012 and that she was not offered the position 

because she did not meet one of the preferred criteria; she did 

not have event-planning experience.  She further testified that 

because of the experience in 2012, and because she did not meet 

all the preferred criteria for the Associate Controller 

position, she did not apply for the Associate Controller 

position. 
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178.  Petitioner admitted that the position that she 

applied for in 2012 was in a different division of the 

University than the Associate Controller position.  Petitioner 

offered no evidence to show that the reason she was not offered 

the 2012 positon was due to discriminatory hiring practices. 

179.  Petitioner alleged that the hiring for the Associate 

Controller position constituted a racially-discriminatory hiring 

practice because Ms. Asmus had tailored the job to the 

qualifications of a targeted employee who was Caucasian.   

180.  In order to show the practice was discriminatory, 

Petitioner must allege and must show that the alleged tailoring 

was done because of the targeted employee's race, not just that 

the targeted employee happened to be a different race than 

Petitioner.   

181.  Petitioner provided no evidence that the 

qualifications were tailored to the alleged targeted employee 

because of his race. 

182.  The evidence showed that the preferred qualifications 

posted in the advertisement for the position of Associate 

Controller were job-related.  Petitioner offered no contrary 

evidence. 

183.  The evidence was insufficient to establish that the 

preferred qualifications were designed to discourage minority 

applicants from applying or that the University “engaged in 
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systematic discrimination that had successfully deterred job 

applicants from members of minority groups.”  Waste Management, 

411 Fed. App’x. at 228-229.  Petitioner otherwise failed to show 

that her decision not to apply for the Associate Controller 

position was based upon a justifiable belief that the 

University’s discriminatory hiring practices made applying a 

futile gesture.  

184.  Assuming that she met the first part of the second 

element of a prima facie case for failure-to-hire or failure-to-

promote, Petitioner must satisfy the second part of the second 

element.  The second part of the second element for failure-to-

hire or failure-to-promote requires Petitioner to be qualified 

for the position.  The evidence showed that Petitioner met the 

minimum qualifications for the position, and that those 

candidates who met the minimum qualifications were considered 

for the position. 

185.  The third element requires a showing that Petitioner 

was not hired despite her qualifications.  Petitioner did not 

apply for the position and therefore did not offer her 

qualifications for consideration.  Without a justifiable basis 

for not applying, Petitioner was unable to satisfy this element. 

186.  Petitioner further failed to meet the fourth element 

of a prima facie case for failure-to-hire or failure-to-promote.  

The fourth element requires a showing by Petitioner that another 
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equally or less qualified candidate outside Petitioner’s 

protected class was hired or promoted. 

187.  “A plaintiff must show that the disparities between 

the successful applicant’s and her own qualifications were ‘of 

such weight and significance that no reasonable person, in the 

exercise of impartial judgment, could have chosen the candidate 

selected over the plaintiff.’”  Brooks v. City Comm’n of 

Jefferson Cnty., 446 F.3d, 1160, 1163 (11th Cir. 2001)(quoting 

Alexander v. Fulton Cnty., 207 F.3d 1303, 1339 (11th Cir. 

2000)).  Plaintiff’s subjective belief as to her superior 

qualifications is not relevant to the inquiry.  Id. 

188.  The evidence showed that the University selected 

Mr. Djerlek for the position based upon his qualifications.  

Petitioner admitted that she did not have as much experience in 

the relevant areas for the position as Mr. Djerlek. 

189.  The evidence submitted in this case regarding the 

preferred qualifications was insufficient to establish a prima 

facie case for Petitioner’s claim of failure-to-hire or failure-

to-promote based on disparate treatment.  

190.  In addition, the University offered a legitimate non-

discriminatory reason for not hiring Petitioner, or in this 

case, since she did not apply, for hiring Mr. Djerlek.  The 

Associate Controller position and the qualifications for it were 
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developed to create efficiencies and consistency in reporting 

functions.  The preferred qualifications were job-related. 

191.  Mr. Djerlek had the most appropriate experience for 

the position over the other candidates, and that is why he was 

selected for the position. 

192.  There was no evidence that Mr. Djerlek was selected 

for the position due to his race. 

193.  Petitioner offered no evidence to rebut the 

Respondent’s legitimate, non-discriminatory reasons for the 

preferred qualifications or for the decision to hire 

Mr. Djerlek.  Petitioner did not submit any evidence that those 

reasons were untrue or mere pretext. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing Petitioner's Complaint of 

Discrimination and Petition for Relief consistent with the terms 

of this Recommended Order. 
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DONE AND ENTERED this 3rd day of May, 2016, in Tallahassee, 

Leon County, Florida.  

S                                   

JAMES H. PETERSON, III 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

    

Filed with the Clerk of the 

Division of Administrative Hearings 

this 3rd day of May, 2016. 

 

 

ENDNOTES 

 
1/
  Unless otherwise indicated, all references to the Florida 

Statutes, Florida Administrative Code, and federal laws are to 

the current versions which have not substantively changed since 

the time of the alleged discrimination. 

 

2/
  For instance, an example of direct evidence in an age 

discrimination case would be the employer's memorandum stating, 

“Fire [petitioner] – he is too old,” clearly and directly 

evincing that the plaintiff was terminated based on his age.  

See Early v. Champion Int'l Corp., 907 F.2d 1077, 1081 (11th 

Cir. 1990). 
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Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 
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Jacqueline Rose Pinkard 

1583 Hunters Creek Drive 

Cantonment, Florida  32533 

(eServed) 

 

Anita Beth Schonberger, Esquire 

University of West Florida 

Building 10 

11000 University Parkway 

Pensacola, Florida  32514 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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