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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

JENNIFER HATFIELD, 

 

     Petitioner, 

 

vs. 

 

SOUTHEAST COMPOUNDING PHARMACY, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 14-4046 

 

 

RECOMMENDED ORDER 

 

On November 4, 2014, an administrative hearing in this case 

was held by video teleconference in Tampa and Tallahassee, 

Florida, before William F. Quattlebaum, Administrative Law Judge, 

Division of Administrative Hearings. 

APPEARANCES 

For Petitioner:  Antonios Poulos, Esquire 

                      Poulos Law Firm 

                      1502 West Busch Boulevard 

                      Tampa, Florida  33612 

 

For Respondent:  Christina Harris Schwinn, Esquire 

                      Pavese Law Firm 

                      1833 Hendry Street 

                      Post Office Drawer 1507 

                      Fort Myers, Florida  33901 

 

STATEMENT OF THE ISSUE 

The issue in this case is whether the Respondent committed 

an unlawful employment practice against the Petitioner. 
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PRELIMINARY STATEMENT 

On January 30, 2014, Jennifer Hatfield (Petitioner) filed a 

Complaint of Employment Discrimination with the Florida 

Commission on Human Relations (FCHR).  The complaint alleged that 

the Petitioner had been the subject of sexual harassment and 

retaliation as an employee of Southeast Compounding Pharmacy 

(Respondent). 

On July 22, 2014, the FCHR issued a "Notice of 

Determination:  No Cause" stating that there was “no reasonable 

cause to believe that an unlawful employment practice occurred.”   

On August 26, 2014, the Petitioner filed a Petition for 

Relief with the FCHR.  On August 27, 2014, the FCHR forwarded the 

Petition to the Division of Administrative Hearings, which 

scheduled and conducted the proceeding. 

At the hearing, the Petitioner testified on her own behalf.  

The Respondent presented the testimony of five witnesses and had 

Exhibits numbered 1 through 5, and 7, 8, and 10 admitted into 

evidence. 

The Transcript of the hearing was filed on November 21, 

2014.  On December 1, 2014, the Respondent filed a Proposed 

Recommended Order that was reviewed in the preparation of this 

order. 
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FINDINGS OF FACT 

1.  At some time prior to August of 2013, the Petitioner and 

Respondent discussed the Petitioner’s potential employment as a 

“Pharmacy Sales Representative” for the Respondent.   

2.  The Respondent eventually offered such employment to the 

Petitioner, the terms of which were set forth in a letter 

(hereinafter “agreement”) from the Respondent (identified therein 

as “SCP, LLC” or “company”) to the Petitioner. 

3.  The agreement stated as follows: 

Your job title will be Pharmacy Sales 

Representative and your duties include all 

aspects of sales and marketing to physicians 

and patients SCP, LLC can provide for.  You 

will be responsible for producing leads and 

establishing new pharmacy sales as well as 

maintaining all existing accounts.  You will 

report to members of SCP, LLC.  You may be 

assigned other duties as needed and your 

duties may also change on reasonable notice, 

based on the needs of the company and your 

skills, as determined by the company. 

 

4.  The agreement provided that the Petitioner would be paid 

an annual base salary of $45,000, and a commission “based on the 

total sales of compounded products sold to all accounts you are 

managing.”  The salary was to be paid bi-weekly.  The commission 

was to be paid quarterly. 

5.  The agreement stated that the Petitioner would receive 

an additional $250 per month for the purposes of obtaining 

private health insurance, and that the additional payment would 
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cease if a company health insurance plan became available to 

employees. 

6.  The agreement stated that the Petitioner would also have 

access to an expense account, including a company credit card, 

and receive either a car or a paid car allowance from the 

Respondent. 

7.  The agreement specifically provided as follows: 

YOUR EMPLOYMENT WITH THE COMPANY IS AT-WILL.  

IN OTHER WORDS, EITHER YOU OR THE COMPANY CAN 

TERMINATE YOUR EMPLOYMENT AT ANY TIME FOR ANY 

REASON, WITH OR WITHOUT CAUSE AND WITH OR 

WITHOUT NOTICE. 

 

8.  According to the agreement, the Petitioner’s employment 

was to commence on September 3, 2013. 

9.  Although the Petitioner was dissatisfied with the salary 

structure offered by the Respondent and believed that the offer 

was below her market value, the Petitioner signed the agreement 

on August 1, 2013, and accepted the employment terms set forth 

therein. 

10.  The Petitioner’s dissatisfaction with her income was a 

continuing issue during her employment.  The Petitioner 

repeatedly requested that her base salary be increased, but the 

Respondent was unprofitable and was unwilling to agree to the 

Petitioner’s request. 

11.  Although the Petitioner initially developed some 

marketing materials for the Respondent, the Respondent was not 
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satisfied with the Petitioner’s overall job performance.  

Additionally, there appears to have been disagreement between the 

Petitioner and the Respondent as to the responsibilities of her 

employment, including continuing friction between the Petitioner 

and her supervisor. 

12.  On several occasions, the supervisor requested that the 

Petitioner come into the office during working hours to meet with 

him.  The Petitioner apparently believed that her time was better 

utilized meeting with prospective clients; however, some of the 

prospective clients sought products that, for a variety of 

reasons, the Respondent could not supply.  In any event, rather 

than come into the office as requested by her supervisor, the 

Petitioner chose to communicate with him by “after hours” email 

or by telephone.  The supervisor was dissatisfied by the 

Petitioner’s failure to comply with his request. 

13.  At some point in December of 2013, the Respondent 

determined that the Petitioner’s performance was not satisfactory 

and that a change needed to occur. 

14.  The Petitioner was advised of the Respondent’s 

dissatisfaction in a meeting on December 5, 2013, between the 

Petitioner and a representative of the Respondent. 

15.  After being advised that some type of change was going 

to occur, the Petitioner raised a number of complaints about her 

supervisor.  The Petitioner complained that the supervisor used 
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profanity, that he had hung up on her during a telephone call, 

and that, on one occasion, he had patted her on the head in an 

apparently demeaning manner. 

16.  The Respondent had a written “zero tolerance” policy 

prohibiting all forms of harassment, including sexual harassment.  

The policy prohibited any form of retaliation against an employee 

who complained that he or she was a target of harassment.  The 

Respondent also had a written “open door” policy that provided a 

specific procedure for resolving employment-related disputes.   

17.  The Petitioner was specifically advised of such 

policies during an orientation process that occurred at the 

commencement of her employment with the Respondent.  

Additionally, the Petitioner received written copies of all 

relevant policies from the Respondent’s human resource director. 

18.  There is no evidence that, prior to learning on  

December 5,
 
2013, that her employment was in jeopardy, the 

Petitioner advised any representative or employee of the 

Respondent that she objected to the supervisor’s alleged 

behavior. 

19.  After the meeting on December 5, the Petitioner wrote 

an email to company officials dated December 17, 2013, wherein 

she asserted that she had “closed” a number of accounts on behalf 

of the Respondent, and suggested that her contribution to the 

company was being undervalued.  She also requested reevaluation 
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of her compensation because she believed the commission structure 

was inadequate. 

20.  The Respondent apparently disagreed with the Petitioner 

because few actual sales resulted from the Petitioner’s “closed” 

accounts.  Accordingly, during a meeting with Respondent’s 

representatives on December 20, 2013, the Petitioner was advised 

that her employment was officially being terminated.   

21.  Central to the Respondent’s decision was the lack of 

revenue generated by the Petitioner’s sales and the 

unprofitability of the company.  The Petitioner’s failure to 

comply with the requests of her supervisor also provided a basis 

for her termination from employment. 

22.  During the meeting on December 20, the Petitioner 

restated the complaints she had first addressed during the 

meeting on December 5, and raised a number of additional 

complaints, including allegations of harassment or sexual 

harassment by her supervisor or another employee. 

23.  There is no evidence that, prior to learning on  

December 20,
 
2013, that her employment was being terminated, the 

Petitioner had advised any representative or employee of the 

Respondent that she had been harassed in any manner by her 

supervisor or by any other employee of the Respondent. 

24.  The alleged perpetrators of the harassment dispute the 

Petitioner’s assertions. 
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25.  The evidence fails to establish that any of the alleged 

acts of harassment or sexual harassment actually occurred.   

26.  In a memorandum to the Petitioner dated December 20, 

2013, the Respondent advised the Petitioner that her termination 

package would include salary payments for three weeks (one week 

of “final” pay and two weeks of severance pay), additional 

payment for 27 hours of accrued paid time off and unused comp 

time, and a total commission payment of $31.97. 

27.  By letter to the Respondent dated December 27, 2013, 

the Petitioner restated the alleged harassment referenced herein 

and requested that she receive an additional two weeks of 

severance pay. 

28.  The Respondent ultimately paid the Petitioner a total 

of four weeks of severance pay. 

29.  The evidence fails to establish that the termination of 

the Petitioner’s employment by the Respondent was related to any 

complaint of harassment or sexual harassment, or was retaliatory 

in any manner. 

CONCLUSIONS OF LAW 

30.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding.  §§ 120.569 and 120.57, Fla. Stat. (2014). 



 

9 

31.  Chapter 760, Part I, Florida Statutes, sets forth the 

Florida Civil Rights Act of 1992 (the "Act").  Section 760.10 

provides in relevant part as follows: 

(1)  It is an unlawful employment practice 

for an employer: 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual’s race, color, religion, sex, 

national origin, age, handicap, or marital 

status.    

 

*   *   * 

 

(7)  It is an unlawful employment practice 

for an employer, an employment agency, a 

joint labor-management committee, or a labor 

organization to discriminate against any 

person because that person has opposed any 

practice which is an unlawful employment 

practice under this section, or because that 

person has made a charge, testified, 

assisted, or participated in any manner in an 

investigation, proceeding, or hearing under 

this section.   

 

32.  The Respondent is an “employer” as defined in section 

760.02(7). 

33.  Florida courts have determined that Title VII federal 

discrimination law should be used as guidance when applying the 

provisions of the Act.  Fla. Dep’t of Cmty. Affairs v. Bryant, 

586 So. 2d 1205 (Fla. 1st DCA 1991); Sch. Bd of Leon Cnty. v. 

Hargis, 400 So. 2d 103 (Fla. 1st DCA 1981).   
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34.  In order to support a hostile work environment claim 

under Title VII based on sexual harassment by a supervisor, an 

employee must establish the following elements:  (1) that he or 

she belongs to a protected group; (2) that the employee has been 

subject to unwelcome sexual harassment, such as sexual advances, 

requests for sexual favors, and other conduct of a sexual nature; 

(3) that the harassment must have been based on the sex of the 

employee; (4) that the harassment was sufficiently severe or 

pervasive to alter the terms and conditions of employment and 

create a discriminatorily abusive working environment; and (5) a 

basis for holding the employer liable.  Mendoza v. Borden, Inc., 

195 F.3d 1238 (11th Cir. 1999). 

35.  The Petitioner, as a female, is clearly a member of a 

protected class.  The evidence fails to establish that the 

Petitioner was subjected to harassment of any type, and 

therefore, the Petitioner’s claims of hostile work environment 

and harassment must fail. 

36.  To establish a prima facie case of retaliation under 

section 760.10(7), the Petitioner must demonstrate:  (1) that she 

engaged in statutorily protected activity; (2) that she suffered 

an adverse employment action; and (3) that the adverse employment 

action was causally related to the protected activity.  Harper v. 

Blockbuster Entm't Corp., 139 F.3d 1385 (11th Cir.), cert. 

denied, 525 U.S. 1000 (1998).  Assuming the Petitioner 
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establishes a prima facie case, the Respondent must then 

articulate a legitimate, nondiscriminatory reason for the adverse 

employment action.  Wells v. Colorado Dep't of Transp., 325 F.3d 

1205, 1212 (10th Cir. 2003).  The Petitioner must then respond by 

demonstrating that Respondent's asserted reasons for the adverse 

action are pretextual.  Id. 

37.  In this case, the Petitioner has failed to establish a 

prima facie case of retaliation.  While the Petitioner's 

termination from employment was an adverse employment action, the 

evidence establishes that the termination was due to the 

Petitioner’s inability to meet the requirements of her 

employment. 

38.  The Respondent was clearly dissatisfied with the 

Petitioner’s job performance and so advised the Petitioner on 

December 5, 2013, after which the Petitioner began to complain 

about her supervisor.  When the Respondent advised the Petitioner 

on December 20, 2013, that her employment was officially being 

terminated, the Petitioner’s complaints escalated to include 

sexual harassment by her supervisor and another employee.  

39.  It is not possible to conclude that the Respondent 

terminated the Petitioner’s employment termination in retaliation 

for the harassment complaint when the Petitioner did not complain 

about the harassment until the termination occurred.  In any 

event, the evidence fails to establish that the Petitioner was 
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subjected to any harassment, including sexual harassment, by her 

supervisor or any other employee of the Respondent. 

40.  Had the Petitioner established a prima facie case of 

retaliation, the Respondent would have been required to 

articulate a legitimate, nondiscriminatory reason for the adverse 

employment action.  At the hearing, the Respondent presented 

sufficient evidence to demonstrate that the Respondent was 

justified in terminating the Petitioner's employment. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a Final Order dismissing the Petitioner's 

complaint against the Respondent.   

DONE AND ENTERED this 5th day of January, 2015, in 

Tallahassee, Leon County, Florida. 

S                                   

WILLIAM F. QUATTLEBAUM 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 5th day of January, 2015. 
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COPIES FURNISHED: 

 

Cheyanne Michelle Costilla, General Counsel 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

(eServed) 

 

Christina Harris Schwinn, Esquire 

Pavese Law Firm 

1833 Hendry Street 

Post Office Drawer 1507 

Fort Myers, Florida  33901 

(eServed) 

 

Antonios Poulos, Esquire 

Poulos Law Firm 

1502 West Busch Boulevard 

Tampa, Florida  33612 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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RECOMMENDED ORDER 

 

A formal hearing was conducted in this case on October 13, 

2014, via video teleconference at locations in Pensacola, 

Florida, and Tallahassee, Florida, before Suzanne Van Wyk, a 

duly-designated Administrative Law Judge with the Division of 

Administrative Hearings. 
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STATEMENT OF THE ISSUE 

Whether Petitioner, Wallace Moorehand, was an employee of 

Respondent, State Farm Mutual Automobile Insurance Company, as 

defined by the Florida Civil Rights of 1992, at the time alleged 

discriminatory employment practice(s) took place.  

PRELIMINARY STATEMENT 

Petitioner filed a Charge of Discrimination against 

Respondent with the Florida Commission on Human Relations 

(Commission) on January 14, 2014.  On July 11, 2014, after 

investigation of Petitioner’s charge, the Commission found no 

cause to believe that an unlawful employment action had 

occurred. 

Petitioner timely filed a Petition for Relief with the 

Commission on August 14, 2014.  The Commission referred the case 

to the Division of Administrative Hearings (Division) on 

August 14, 2014.  Neither party responded to the Initial Order 

entered on August 15, 2014, and the undersigned unilaterally set 

the hearing for October 13, 2014, via video teleconference in 

Pensacola, Florida, and Tallahassee, Florida. 

On October 1, 2014, the parties moved to bifurcate the 

hearing and go forward solely on the issue of whether Petitioner 

was an employee of, or an independent contractor for, 

Respondent.  The undersigned granted the motion and the hearing 

commenced as scheduled on October 13, 2014.  Petitioner 
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testified on his own behalf.  Petitioner’s Exhibits AA, Y, Z, 

and X, were admitted into evidence.  Respondent offered the 

testimony of Keith Flexsenhar.  Respondent’s Exhibits B, W, U, 

R, and V, were admitted into evidence, and the undersigned took 

official recognition of Respondent’s Exhibits C, D, E, F, S, and 

T.  

A Transcript of the proceedings was filed on November 4, 

2014.  The undersigned granted two separate extensions of time 

for the parties to submit Proposed Recommended Orders.  Both 

parties timely filed Proposed Recommended Orders, which have 

been considered in preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner, Wallace Bruce Moorehand, is an African-

American male residing in Ft. Walton Beach, Florida.   

2.  Petitioner holds Florida insurance agent license 

A183690, which was issued on February 27, 1991.  Petitioner 

studied extensively and was subject to a formal examination in 

order to obtain his license. 

3.  Respondent, State Farm Mutual Automobile Insurance 

Company (State Farm),
1/
 is a private entity headquartered in 

Bloomington, Illinois, engaged in the business of selling and 

servicing various types of insurance products including auto, 

health, and fire insurance for personal and business customers.   
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4.  Petitioner maintains that he is an employee of State 

Farm, rather than an independent contractor therefore, allowing 

him to bring a claim of unlawful employment discrimination under 

the Florida Civil Rights Act of 1992. 

5.  Between March 1991 and February 1993, Petitioner worked 

as a Trainee Agent with State Farm.  It is undisputed that 

Petitioner was a State Farm employee during his tenure as a 

Trainee Agent.  

6.  On March 1, 1993, Petitioner executed a State Farm 

Agent’s Agreement.  Among the relevant contractual provisions 

are the following: 

The purpose of this Agreement is to reduce 

to writing the objectives, obligations, and 

responsibilities essential to the 

relationship between the Agent, operating as 

an independent contractor, and State Farm.  

[State Farm] believe[s] that agents 

operating as independent contractors are 

best able to provide the creative selling, 

professional counseling, and prompt and 

skillful service essential to the creation 

and maintenance of successful multiple-line 

companies and agencies.  We do not seek, and 

will not assert, control of your daily 

activities, but expect you to exercise your 

own judgment as to the time, place, and 

manner of soliciting insurance, servicing 

policyholders, and otherwise carrying out 

the provisions of this Agreement.  You have 

chosen this independent contractor 

relationship, with its opportunities for 

financial reward and personal satisfaction, 

in preference to one which would place you 

in an employee status. 

 

* * * 
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Section 1 – MUTUAL CONDITIONS AND DUTIES 

 

* * * 

 

B.  You are an independent contractor for 

all purposes.  As such you have full control 

of your daily activities, with the right to 

exercise independent judgment as to time, 

place, and manner of soliciting insurance, 

servicing policyholders, and otherwise 

carrying out the provisions of this 

Agreement. 

 

C.  State Farm will furnish you, without 

charge, manuals, forms, records, and such 

other materials and supplies as we may deem 

advisable to provide.  All such property 

furnished by us shall remain the property of 

[State Farm]. 

 

* * * 

 

D.  Information regarding names, addresses, 

and age of policyholders of [State Farm]; 

the description and locations of insured 

property; and expiration or renewal dates of 

State Farm policies acquired or coming into 

your possession during the effective period 

of this Agreement, or any prior Agreement, 

except information and records of 

policyholders insured by [State Farm] 

pursuant to any governmental or insurance 

industry plan or facility, are trade secrets 

wholly owned by [State Farm].  All forms and 

other materials, whether furnished by State 

Farm or purchased by you, upon which this 

information is recorded, shall be the sole 

and exclusive property of [State Farm]. 

 

E.  The expense of any office, including 

rental, furniture, and equipment; signs; 

supplies not furnished by us; the salaries 

of your employees; telegraph; telephone; 

postage; advertising; and all other charges 

or expense incurred by you in the 

performance of this Agreement shall be 

incurred at your discretion and paid by you. 
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* * * 

 

L.  We retain the right to prescribe all 

policy forms and provisions; premiums, fees, 

and charges for insurance; and rules 

governing the binding, acceptance, renewal, 

rejection, or cancellation of risks, and 

adjustment and payment of losses. 

 

 7.  Petitioner testified that it was his intent to enter 

into an independent contractor relationship with State Farm. 

8.  On January 1, 1997, Petitioner entered into a second 

State Farm Agent’s Agreement, containing similar, if not 

identical, provisions. 

 9.  The record was not clear why Petitioner entered into a 

second Agent’s Agreement in 1997.  Petitioner testified that 

State Farm eliminated some retirement benefits in 1997, 

requiring all agents to execute a new Agreement.  However, on 

cross-examination, Petitioner testified, “I misspoke”
2/
 and 

admitted that the original Agent’s Agreement does not refer to a 

pension or other retirement benefit. 

 10.  Petitioner has conducted business as an agent of State 

Farm at the same location in Mary Esther, Florida, for 21 years. 

 11.  State Farm compensates Petitioner through commission 

on sales of insurance policies and other products.  According to 

the Agent’s Agreement, State Farm also offers a sales incentive 

of five percent of production earnings in the prior year.  State 

Farm has never paid Petitioner a salary. 
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 12.  Pursuant to the Agent’s Agreement, State Farm also 

compensates Petitioner by providing a life insurance policy of 

$100,000 payable to his designated beneficiary upon his death, 

provided that Petitioner has not obtained age 70 or terminated 

the Agent’s Agreement. 

 13.  Petitioner has his own Federal employer tax ID number.   

 14.  Petitioner owns the building in which his State Farm 

office is located.  

15.  Petitioner pays all the expenses of his office, 

including telephone, electricity, water, furniture, office 

supplies, and office equipment. 

 16.  Petitioner currently has two employees, but has 

previously employed up to nine people at his State Farm office. 

17.  Petitioner pays his employees a salary, rather than on 

an hourly basis, at his choosing.  Petitioner sets his 

employees’ work schedules.  

18.  Petitioner pays his employees’ payroll taxes, decides 

whether they will receive commissions, and, if so, the amount of 

said commissions.  Petitioner offers his employees paid 

holidays, vacation time, and sick leave. 

 19.  Petitioner does not receive either vacation time or 

sick leave from State Farm.  Petitioner has elected to secure 

health insurance through State Farm for himself and his family.  
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Petitioner offers his employees the opportunity to participate 

in the same health insurance plan he has elected to purchase. 

 20.  State Farm reports Petitioner’s earnings to the 

Federal Government on IRS Form 1099, not Form W-2.  State Farm 

does not withhold social security, Medicare, or federal income 

taxes, from Petitioner’s commission checks.  

 21.  Despite overwhelming evidence of Petitioner’s 

independent contractor relationship with State Farm, Petitioner 

maintains that State Farm exercises a degree of control over 

Petitioner’s livelihood that renders the independent contractor 

status a sham.  Petitioner testified that State Farm controlled 

Petitioner’s business, not only by contract, but also “by 

innuendo, by assertion, by intimidation.”
3/ 

 

 22.  First, Petitioner testified that there was no 

difference between the way State Farm managed Petitioner’s 

business as a Trainee Agent and as an independent contractor.  

However, Petitioner admitted that only as a Trainee Agent was he 

required to submit daily time logs and weekly accountings of his 

activities.  

23.  Petitioner offered into evidence a letter in which a 

State Farm Agency Manager criticized Petitioner’s priorities, 

time utilization, attitude, and required him to attend a series 

of training meetings.  However, the letter was clearly written 

when Petitioner was a Trainee Agent. 
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24.  Next, Petitioner argues that State Farm controls whom 

he hires at his agency, as well as the hours his agency must be 

open to the public.  

25.  Any employee of Petitioner who will be licensed to 

sell State Farm products on behalf of Petitioner is required to 

undergo background screening and enter into an Agent’s Licensed 

Staff Agreement.  The Agreement defines the nature of the 

employment as with the Agent, rather than State Farm; defines 

the scope of the employee’s authority, i.e., the Agent may 

delegate to employees in-office binding authority on motor 

vehicle, residential risks, and personal property-casualty 

insurance coverage. 

26.  Petitioner’s clerical staff, and any other non-

licensed staff, is not required to undergo background screening 

or enter into an Agent’s Licensed Staff Agreement. 

27.  Petitioner’s office is open 9:00 a.m. to 5:00 p.m. 

each weekday.  Petitioner testified that he chose those hours 

because those are the ones “clients most wanted.”  State Farm 

does not dictate the particular hours Petitioner works. 

28.  State Farm provides an after-hours call center from 

5:00 p.m. to 9:00 a.m. on weekdays to take calls from clients 

and potential clients when Petitioner’s office is closed.  

Petitioner maintains that because the call center is only 
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available after 5:00 p.m., State Farm dictates that his office 

remains open until 5:00 p.m. daily. 

29.  If Petitioner chose to close his office before 

5:00 p.m. on weekdays, the only consequence would be missed 

business opportunities. 

 30.  Next, Petitioner argues that State Farm controls his 

business by requiring Petitioner to sell “multiple lines” of 

insurance, rather than selling only automobile or homeowners’ 

policies.  Petitioner testified that State Farm pressures him to 

sell life and health insurance policies, as well as banking 

products more recently-available through State Farm. 

 31.  State Farm does not set quotas for any product line.  

Agents are free to choose which products they will sell as part 

of their overall business decisions. 

 32.  State Farm encourages its Agents to sell all products 

offered by the company in order to service the needs of clients. 

 33.  Some State Farm products require special licenses, 

such as a securities license to sell mutual funds offered by 

State Farm.   

 34.  State Farm does not require agents to obtain any 

specialty license.   

35.  Petitioner voluntarily obtained a securities license 

to offer mutual funds to his clients. 
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36.  Next, Petitioner argues that State Farm does not allow 

him to operate his agency in a truly independent manner.  

Rather, Petitioner maintains that he is required to submit a 

business plan for approval by State Farm and attend extensive 

trainings which interfere with the independent nature of his 

relationship with State Farm. 

37.  State Farm requires agents to attend one training 

session per year.  The training is on compliance with State Farm 

customer service guidelines.  Agents may access the training 

online and do not need to travel to take the training. 

38.  State Farm provides a number of incentives to 

encourage agents to maximize their performance.  For example, if 

an agent submits a business plan, laying out the goals and 

direction for his or her agency, the agent is eligible to 

receive leads on prospective clients that are received through 

the State Farm website.  However, there are no negative 

consequences to those agents who choose not to submit a business 

plan. 

 39.  Finally, Petitioner argues that State Farm restricts 

Petitioner from writing policies for other insurer’s products.  

The parties offered a great deal of testimony regarding 

Petitioner’s authority to write policies for “take-out 

companies” assuming coverage previously provided by Citizens’ 
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Insurance, and flood insurance policies through the Federal 

Emergency Management Agency. 

 40.  The undersigned finds this testimony irrelevant to the 

issue at hand.  Petitioner is an agent of State Farm insurance 

company.  He chose that relationship.  He could have chosen to 

work with an independent insurance agency which writes policies 

for any number of companies.  Petitioner did not. 

CONCLUSIONS OF LAW 

41.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of this proceeding.  

§§ 120.569 and 120.57(1), Fla. Stat. (2014). 

42.  Petitioner alleges State Farm engaged in a 

discriminatory employment action against Petitioner based upon 

his race, age, and gender, in violation of section 760.10, 

Florida Statutes. 

43.  Section 760.10(1)(a) prohibits discrimination only 

against employees or prospective employees.  It does not protect 

independent contractors from discriminatory conduct.  See 

Columbus v. Mutual of Omaha, Case No. 08-2575 (Fla. DOAH 

Dec. 29, 2008; FCHR Mar. 16, 2009)(“Inasmuch as Petitioner was 

not an employee of Respondent’s at the time of the alleged 

unlawful employment practices described in her Complaint, the 

Complaint must be dismissed.”); Assily v. Memorial Hosp. of 

Tampa, Case No. 04-1762 (Fla. DOAH Dec. 13, 2004; FCHR May 31, 
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2005)(“[I]ndependent contractors are not protected under Chapter 

760, Florida Statutes.”); see also Brown v. J. Kaz, Inc., 581 

F.3d 175 (3d. Cir. 2009)(affirming district court’s conclusion 

that Appellant was an independent contractor, not an employee, 

thus not covered under Title VII); Llampallas v. Mini-Circuits, 

Inc., 163 F.3d 1236, 1242 (11th Cir. 1998)(concluding that Title 

VII protects only individuals who are employees with regard to 

that individual’s terms and conditions of employment). 

44.  Whether Petitioner is an employee of State Farm is a 

threshold issue in the instant case. 

45.  Petitioner has the burden of proving that the 

relationship he has with State Farm is that of employer-

employee.  See Dep’t. of Banking and Ins. v. Osborne Stern and 

Co., 670 So. 2d 932, 934 (Fla. 1996)(the party asserting the 

affirmative of an issue has the burden of presenting evidence as 

to that issue). 

46.  The “hybrid economic realities test” applies to a 

determination of whether Petitioner is an employee of State 

Farm.  Pursuant to this test, “it is the economic realities of 

the relationship viewed in the light of the common law 

principles of agency and the right of the employer to control 

the employee that are determinative.”  Taylor v. BP Express, 

Inc., 2008 U.S. Dist. LEXIS 95313 *7 (S.D. Ga. Nov. 24, 2008) 
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(citing Cobb v. Sun Papers, Inc., 673 F.2d 337 (11th Cir. 

1982)). 

47.  The common law factors to be considered in conducting 

that analysis are:  (1) the intention of the parties; (2) the 

skill required in the particular occupation; (3) the party 

furnishing the equipment and the place of work; (4) the method 

of payment, whether by time or by the job; (5) the type of 

employment benefits provided; (6) the manner in which the work 

relationship is terminated; (7) the importance of the work 

performed as part of the business of the employer; and (8) the 

manner in which taxes on income are paid.  See Dahl v. Ameri-

Life Health Serv. of Sara-Bay, LLC, 2006 U.S. Dist. LEXIS 73797 

*10-11 (M.D. Fla. Oct. 10, 2006).  “In assessing the amount of 

control an employer exercises over the employee’s work duties, 

courts look not only to the results that are to be achieved, but 

the ‘manner and means by which the work is accomplished.’”  Id.  

(citing Daughtrey v. Honeywell, 3 F.3d 1488, 1496 (11th Cir. 

1993)). 

Intention of the Parties 

 48.  Petitioner’s intention to operate as an independent 

contractor of State Farm is clearly reflected in the terms of 

the Agent’s Agreement, which prescribe that Petitioner was 

“operating as an independent contractor,”  and that Petitioner 

chose “this independent contractor relationship, with its 
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opportunities for financial reward and personal satisfaction, in 

preference to one which would place you in an employee status.”  

Moreover, Petitioner testified at hearing that it was his intent 

to be an independent contractor of State Farm. 

 49.  State Farm’s intent to enter into a contractual 

arrangement with Petitioner as an independent contractor is also 

clearly reflected in the Agent’s Agreement, which provides,  

“[State Farm] believe[s] that agents 

operating as independent contractors are 

best able to provide the creative selling, 

professional counseling, and prompt and 

skillful service to the creation and 

maintenance of successful multiple-line 

companies and agencies.  We do not seek, and 

will not assert, control of your daily 

activities, but expect you to exercise your 

own judgment as to the time, place, and 

manner of soliciting insurance, servicing 

policyholders, and otherwise carrying out 

the provisions of this Agreement.”  

 

Skill Required in the Particular Occupation 

 50.  The record clearly established that the sale of 

insurance and other financial products is a highly-specialized 

and heavily-regulated field.  Petitioner had to study and pass 

exam, and obtain specialized licenses to sell insurance and 

financial products offered by State Farm.  Petitioner must 

comply with both state and federal regulations governing the 

sale of insurance and banking products offered by State Farm. 

“The highly specialized nature of [Petitioner’s] position is 
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indicative of an independent contractor rather than an 

employee.”  Dahl, 2006 U.S. Dist. LEXIS 73797 *12.  

Party Furnishing the Equipment and Place of Work 

 51.  The record clearly established that Petitioner 

provides his own place of work.  Petitioner owns the building in 

which he chose to establish his agency.  Petitioner provides his 

own office machines, furnishings, and supplies, with the 

exception of certain forms provided by State Farm.  Petitioner 

pays his own utilities, and covers the other costs of operating 

his agency without reimbursement from State Farm. 

 52.  As evidence of State Farm’s control of Petitioner’s 

equipment, Petitioner points to the State Farm-supplied 

integrated phone and computer platform he uses to access 

customer policy information.  However, Petitioner leases this 

system from State Farm, which is further evidence of an 

independent contractor relationship.  See Smith-Johnson v. 

Thrivent Financial for Lutherans, 2005 U.S. Dist. LEXIS 36715 

*14 (M.D. Fla. July 2005). 

Method of Payment 

 53.  Petitioner is paid strictly on commission for the 

insurance policies and other products delivered, as well as 

through sales incentives.  Petitioner is not on salary, is not 

paid hourly, and is not otherwise compensated for the time spent 

in obtaining the policies delivered.  Thus, Petitioner assumes 
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both the financial risks and benefits of the position.  These 

facts are indicative of an independent contractor status.  See 

Dahl, 2006 U.S. Dist. LEXIS 73797 *13; Smith-Johnson, 2005 U.S. 

Dist. LEXIS 36715 *14-15.  

Benefits Provided 

 54.  State Farm does not provide Petitioner with sick 

leave, vacation days, or paid holidays.  Petitioner does not 

receive retirement benefits from State Farm.  Pursuant to the 

Agreement, after termination thereof, Petitioner may receive 

continued earnings on the “average monthly premium” of policies 

sold prior to termination.  These facts are further indicators 

of Petitioner’s independent contractor status.  See Dahl, 2006 

U.S. Dist. LEXIS 73797 *13; Smith-Johnson, 2005 U.S. Dist. LEXIS 

36715 *6.  

55.  State Farm does provide a life insurance policy of 

$100,000 on behalf of Petitioner, payable to his designated 

beneficiary, effective until Petitioner attains that age of 70, 

or the Agreement is terminated. 

Manner of Termination 

 56.  Pursuant to the terms of the Agent’s Agreement, the 

relationship terminates upon Petitioner’s death.  The Agreement 

may also be terminated by either party by written notice to the 

other party at any time.  Termination does not require a “cause” 

finding on behalf of State Farm.   
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Importance of the Work Performed 

 57.  Petitioner’s work on behalf of State Farm is integral 

to State Farm’s business.  Keith Flexsenhar, State Farm Agency 

Administration Leader, testified that State Farm’s competitive 

advantage is its “exclusive agency system of over 18,000 

agents.”  State Farm relies upon its agents to sell its 

insurance and banking products to make the company profitable.  

58.  State Farm provides a number of incentives to 

encourage agents to maximize their performance.  For example, if 

an agent submits a business plan, laying out the goals and 

direction for his or her agency, the agent is eligible to 

receive leads on prospective clients that are received through 

the State Farm website.  However, there are no negative 

consequences to those agents who choose not to submit a business 

plan. 

59.  State Farm encourages its agents to sell every product 

that it offers.  However, State Farm does not set sales quotas 

for any product, or require agents to obtain specialty licenses 

to sell specialized banking products.   

Manner in Which Income Taxes Are Paid 

 60.  The record is clear that State Farm reports 

Petitioner’s earning to the federal government using IRS Form 

1099.  State Farm does not withhold social security, Medicare, 

or federal income taxes, from Petitioner’s commission checks.  
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These facts are further evidence of an independent contractor 

relationship between Petitioner and State Farm.  See Dahl, 2006 

U.S. Dist. LEXIS 73797 *13-14; Smith-Johnson, 2005 U.S. Dist. 

LEXIS 36715 *15. 

Conclusion  

 61.  Several factors weigh in favor of finding an employer-

employee relationship between State Farm and Petitioner.  State 

Farm provides life insurance benefits to Petitioner, State Farm 

requires Petitioner to attend one compliance training a year, 

and State Farm owns customer information and the systems on 

which customer information is maintained.  Further, the work 

performed by Petitioner is integral to the success of State 

Farm’s business.  

 62.  However, those factors are far outweighed by those 

supporting the conclusion that Petitioner is an independent 

contractor of State Farm.  The clear intent of the parties was 

to enter into an independent contractor relationship; that 

relationship is memorialized in the explicit language of the 

Agent’s Agreement; State Farm does not control the “time, place, 

or manner” in which Petitioner solicits new business, meets with 

clients, or binds policies; Petitioner controls his office 

hours, pays all the expenses of his agency business; hires and 

fires his own staff; manages his time, as well as that of his 

employees; pays his own income taxes; and determines the 
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products he will sell for State Farm, as well as whether to 

secure any specialized licenses to sell specific products.  In 

essence, Petitioner controls the “manner and means by which the 

work is accomplished.” 

 63.  The “economic reality” is that Petitioner, not State 

Farm, controls Petitioner’s ability to maximize profit or loss 

of Petitioner’s insurance business. 

 64.  Petitioner insists that the legal issue herein is 

governed by the definition of “employee” set forth in section 

443.1216, Florida Statutes.  Petitioner argues, in his Proposed 

Recommended Order, that section 443.1216 “defines an employee 

and thus determines whether Petitioner can avail himself of the 

Florida Civil Rights Act of 1992.”  Petitioner offers no 

precedent for this asserted legal position. 

 65.  Chapter 443, Florida Statutes, is the “Reemployment 

Assistance Program Law,” and governs eligibility and 

administration of unemployment benefits through the State of 

Florida.  Section 443.1216 does not define an “employee” for 

purposes of the classification of workers for reemployment tax.  

However, that section does incorporate the “usual common-law 

rules applicable in determining the employer-employee 

relationship.”  

 66.  To the extent that Petitioner addressed the common-law 

test applicable to determining the employer-employee 
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relationship, Petitioner failed to prove by a preponderance of 

the evidence that Petitioner is an employee of State Farm. 

 67.  Petitioner’s independent contractor relationship with 

State Farm is beyond the scope of the protections afforded by 

section 760.10, Florida Statutes. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations dismiss Complaint of Discrimination No. 2014-00242 

filed by Wallace B. Moorehand on August 14, 2014. 

DONE AND ENTERED this 6th day of January, 2015, in 

Tallahassee, Leon County, Florida. 

S                                   

SUZANNE VAN WYK 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 6th day of January, 2015. 

 

 

ENDNOTES 

 
1/
  The operative Agent’s Agreement is between Petitioner and 

State Farm Mutual Automobile Insurance Company, State Farm Life 

Insurance Company, State Farm Fire and Casualty Company, and 
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State Farm General Insurance Company.  The Companies are 

collectively referred to herein as “State Farm.” 

 
2/
  T.74:12. 

 
3/
  T.19:4-5. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order. Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

SHARON L. GARRATT, 

 

     Petitioner, 

 

vs.        Case No. 14-2815 

 

BEST WESTERN PLUS, OAKLAND PARK  

INN, 

 

     Respondent. 

_______________________________/ 

 

 

RECOMMENDED ORDER 

A final hearing was conducted in this case on October 3, 

2014, by video teleconference at sites in Lauderdale Lakes and 

Tallahassee, Florida, and via telephone from Kelowna, British 

Columbia, Canada, before James H. Peterson, III, Administrative 

Law Judge with the Division of Administrative Hearings.   

APPEARANCES 

 

 For Petitioner:  Sharon L. Garrett, pro se 

      Unit 72 

      1929 Highway 97 South 

  Kelowna, British Columbia  V1Z 2Z1 

                            

 For Respondent:  John S. Andrews, Esquire 

      Law Offices of John S. Andrews, P.A. 

      1501 Northeast 4th Avenue 

      Fort Lauderdale, Florida  33304 

 

STATEMENT OF THE ISSUE 

Whether Respondent Best Western Plus, Oakland Park Inn 

(Respondent or Hotel) discriminated against Petitioner Sharon L. 
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Garratt (Petitioner or Ms. Garratt) in a place or places of 

public accommodation because of her disability. 

PRELIMINARY STATEMENT 

On January 8, 2014, Petitioner filed a Public Accommodation 

Complaint of Discrimination (Complaint) with the Florida 

Commission on Human Relations (Commission or FCHR).  The 

Commission investigated the Complaint, which was assigned FCHR 

No. 201400050.  Following completion of its investigation, the 

Commission issued a Determination dated May 20, 2014, finding 

cause, as well as a Notice of Determination of Cause (Notice) on 

the Complaint finding that “the Florida Commission on Human 

Relations . . . has determined that there is reasonable cause to 

believe that a public accommodation violation has occurred.”   

The Notice advised Petitioner of her right to file a 

Petition for Relief for an administrative proceeding on her 

Complaint within 35 days of the Notice, or a civil action within 

one year from the Notice.  Petitioner timely filed a Petition 

for Relief with the Commission reiterating the allegations of 

her Complaint. 

On June 18, 2014, the Commission filed a Transmittal of 

Petition with the Division of Administrative Hearings (DOAH) for 

assignment of an administrative law judge to conduct an 

administrative hearing on Petitioner’s Petition for Relief.  The 

case was originally assigned to Administrative Law Judge June C. 
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McKinney, but was subsequently transferred to the undersigned on 

July 30, 2014. 

The final hearing was first scheduled to be held on 

August 18, 2014, but was twice continued.  The hearing was 

ultimately rescheduled and heard on October 3, 2014. 

At the final hearing, Petitioner was assisted by her 

husband in presenting her own testimony, the testimony of 

Respondent’s architect of record, Troy Ammons, and Respondent’s 

general manager of its Oakland Park Inn, Walter Johnson.  

Petitioner offered seven exhibits which were received into 

evidence without objection as Exhibits P-1 through P-7. 

Respondent presented the testimony of Troy Ammons, Walter 

Johnson, and Petitioner, and offered 14 exhibits which were 

received into evidence without objection as Respondent’s 

Exhibits R-1 through R-14.   

The proceedings were recorded and a transcript was ordered.  

The parties were given 45 days from the filing of the transcript 

within which to file their proposed recommended orders.  A one-

volume Transcript of the proceeding was filed November 20, 2014.  

The parties timely filed their respective Proposed Recommended 

Orders on December 19, 2014, both of which have been considered 

in rendering this Recommended Order. 
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FINDINGS OF FACT 

1.  Petitioner has been wheelchair bound for over 30 years 

because of multiple sclerosis.    

2.  On February 2, 2013, Petitioner’s husband, Mr. Mel 

Garratt, booked two hotel rooms at the Hotel for the night of 

November 16, 2013.  Respondent owns and operates the Hotel.  

3.  The rooms were booked through the online “Booking.com” 

website.  The website is not affiliated with Best Western 

hotels.  Rather, the Booking.com website is an independent 

booking agent for various hotel operators and hotel chains.  

4.  Mr. Garratt requested that one of the rooms be 

wheelchair accessible.  While the booking confirmation shows 

that one wheelchair-accessible room was requested, only standard 

rooms were booked by Mr. Garratt, not wheelchair-accessible 

rooms. 

5.  Wheelchair-accessible rooms were not available at the 

time of the booking because Respondent had closed all five of 

its “handicap” rooms for renovation.  At the time, the Hotel had 

taken initial steps to upgrade the rooms to meet applicable 

standards for handicap accessibility. 

6.  Petitioner called the Hotel at the time of the booking 

and was advised by the Hotel clerk that there were no 

wheelchair-accessible rooms available because of renovations.  

According to Ms. Garratt, the clerk agreed that since the 
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Garratt’s reservations were over nine months away, the 

renovations for wheelchair accessibility would probably be 

complete by the time of the Garratt’s anticipated November 16, 

2013, arrival. 

7.  There was no evidence presented, however, that 

Petitioner was ever guaranteed or promised that a wheelchair-

accessible room would be available at the Hotel on the date of 

their reservations. 

8.  In addition, although Petitioner alleged that 

Respondent advertised handicap-accessible rooms at the time the 

rooms were booked, Petitioner did not retain copies of those 

alleged ads and the evidence was otherwise insufficient to show 

that such advertisements were made by the Hotel. 

9.  Neither Petitioner nor her husband made any attempt to 

contact the Hotel again regarding the availability of 

wheelchair-accessible rooms until their arrival on November 13, 

2013.   

10.  Upon their arrival, the Garratts were informed that a 

wheelchair-accessible room was not available.  Personnel at the 

Hotel offered to cancel Petitioner’s reservation and made calls 

to surrounding hotels in an attempt to locate a wheelchair-

accessible room.  When no such room could be found, Petitioner 

decided to stay the night of November 13, 2013, in the 

previously reserved, standard room. 
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11.  That night, Petitioner fell in the standard room.  By 

affidavit, Petitioner described her resulting injuries as “pain 

and bruising to [her] backside,” but offered no further evidence 

of complications or related medical expenses. 

12.  The Hotel was built in the 1950s, prior to the 

enactment of the American with Disabilities Act (ADA).  Evidence 

demonstrated that Respondent closed its rooms that had 

previously been designated as “handicap”-accessible rooms prior 

to Petitioner’s booking because they were not compliant with 

applicable ADA standards.  In October 2011, the Hotel hired 

architect Troy Ammons to perform an ADA survey, who noted ADA 

deficiencies.  Thereafter, on February 24, 2012, Mr. Ammons 

entered into a contract with the Hotel to prepare plans for 

renovating the Hotel’s five designated handicap-accessible 

rooms.  Later, plans for renovating a sixth room were added. 

13.  On January 28, 2013, the plans were submitted to the 

City of Fort Lauderdale, Building Department.  Plan review 

comments were finalized by the City of Fort Lauderdale Building 

and Plumbing Departments on April 9, 2013, and building permits 

were issued for the work on April 26, 2013. 

14.  On November 4, 2013, the Hotel entered into an ADA 

Consent Decree in the case of Access for the Disabled, Inc. and 

Denise Payne v. Oakland Park Inn, Case No. 13-60543 (U.S. Dist. 

Ct., S.D. Fla.).  The Consent Decree approved by the United 
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States District Court on November 6, 2013, obligated Respondent 

to make certain ADA improvements to the Hotel on or before 

August 1, 2014.  Respondent elected to make more extensive ADA 

renovations to the hotel than required by the Consent Decree.   

15.  The ADA renovations were delayed because the Hotel 

changed contractors and rebid the job.  As a result of the 

delay, the building permits for the renovations expired prior to 

construction.   

16.  On July 14, 2014, Respondent signed a new contract 

with Pemberton Building, Inc., a licensed general contractor, to 

complete the ADA work.  The Hotel obtained extensions for 

completing the work, and the building permits were revived.   

17.  Although Petitioner suggested that changes to 

accommodate her disability would be easy, the renovations 

required to make the Hotel rooms ADA compliant were extensive.  

They were not a matter of just putting in a handrail or widening 

a door opening.  The six rooms at the Hotel undergoing 

renovations for ADA compliance were completely gutted.  At the 

time of the hearing, the plumbing for the six rooms had been 

completed and the remaining work was proceeding.   

18.  In sum, the evidence presented by Petitioner in this 

case was insufficient to show that Respondent discriminated 

against Petitioner based upon Petitioner’s handicap or 

disability. 
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CONCLUSIONS OF LAW 

19.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this 

proceeding.  See §§ 120.569, 120.57(1), 760.01-760.11, and 

509.092, Fla. Stat. (2014); see also Fla. Admin. Code R. 60Y-

4.016.
1/
 

20.  The Florida Civil Rights Act (the Act) is codified in 

sections 760.01 through 760.11, and 509.092, Florida Statutes. 

21.  Section 760.08 of the Act provides: 

Discrimination in places of public 

accommodation.--All persons shall be 

entitled to the full and equal enjoyment of 

the goods, services, facilities, privileges, 

advantages, and accommodations of any place 

of public accommodation, as defined in this 

chapter, without discrimination or 

segregation on the ground of race, color, 

national origin, sex, handicap, familial 

status, or religion. 

 

22.  Section 509.092 provides: 

Public lodging establishments and public 

food service establishments are private 

enterprises, and the operator has the right 

to refuse accommodations or service to any 

person who is objectionable or undesirable 

to the operator, but such refusal may not be 

based upon race, creed, color, sex, physical 

disability, or national origin.  A person 

aggrieved by a violation of this section or 

a violation of a rule adopted under this 

section has a right of action pursuant to 

s. 760.11. 

 

Accord, McGuire v. Peabody Hotel Group, 99 So. 3d 984 (Fla. 1st 

DCA 2012). 
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23.  The language in section 760.08 parallels language in 

Title III of the Americans with Disability Act (ADA), 42 United 

States Code section 12182(a), which prohibits discrimination by 

private entities in places of public accommodation.
2/
  Title III 

provides: 

General rule.  No individual shall be 

discriminated against on the basis of 

disability in the full and equal enjoyment 

of the goods, services, privileges, 

advantages, or accommodations of any place 

of public accommodation by any person who 

owns, leases (or leases to), or operates a 

place of public accommodation. 

 

42 U.S.C. § 12182(a). 

24.  Noting differences in the federal analysis of 

discrimination claims based on handicap from analyses applied to 

other discrimination claims,
3/
 in an opinion rendered not long 

after enactment of the ADA, the Florida First District Court of 

Appeal in Brand v. Florida Power Corporation, 633 So. 2d 504, 

510, n.8 (Fla. 1st DCA 1994), observed:       

Due to its recent enactment, we do not 

comment on what effect the Americans with 

Disabilities Act of 1990 (ADA) (42 U.S.C. 

§§ 12101-12213) may have on handicap 

discrimination claims prosecuted pursuant to 

Florida's Human Rights Act, but it appears 

from our examination of certain key 

provisions in the ADA paralleling section 

504 that Congress intended to extend 

protections against handicap discrimination 

equal to or greater than that provided by 

section 504 to qualified individuals with 

handicaps.  Hence, we are of the view that 

case law interpreting section 504 is highly 
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persuasive authority in actions brought 

under the ADA to the extent that the 

provisions in the two acts coincide.  

 

25.  Subsequently, Florida courts have construed the Act in 

conformity with the federal Rehabilitation Act, 29 U.S.C. § 701 

et seq., as well as the ADA and related regulations.  See e.g., 

McCaw Cellular Commc’ns of Fla., Inc. v. AT&T Wireless Serv., 

763 So. 2d 1063, 1065 (Fla. 4th DCA 1999); Green v. Seminole 

Elec. Coop., 701 So. 2d 646, 647 (Fla. 5th DCA 1997); cf., 

Chanda v. Engelhart/ICC, 234 F.3d 1219, 1221 (11th Cir. 

2000)(“[A]ctions under the Florida Civil Rights Act are analyzed 

under the same framework as the ADA.”). 

26.  For a claim of discrimination under Title III of the 

ADA, Petitioner must show that:  (1) she is disabled within the 

meaning of the ADA; (2) Respondent owns, leases, or operates a 

place of public accommodation; and (3) Respondent discriminated 

against Petitioner within the meaning of the ADA.  See 42 U.S.C. 

§ 12182(a)(quoted above).
4/
   

27.  Considering the applicable law and analysis, together 

with the facts and the evidence submitted in this case, it is 

found that Petitioner failed to submit sufficient evidence to 

prevail in her claim brought under section 760.08 of the Act. 

28.  Preliminarily, as to the first element, Petitioner’s 

undisputed evidence that she is wheelchair bound was sufficient 

to show that she is handicapped within the meaning of the Act.  
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Because the term “handicap” is not defined in the Act, Florida 

courts look to the ADA’s definition of the term “disability.”  

See e.g., Byrd v. BT Foods, Inc., 948 So. 2d 921, 926 (Fla. 4th 

DCA 2001).  “The ADA defines a ‘disability’ as ‘a physical or 

mental impairment that substantially limits one or more of the 

major life activities of such individual, a record of such 

impairment; or being regarded as having such an impairment.’  

42 U.S.C. § 12102(2).  ‘Major life activities’ include 

‘functions such as caring for oneself, performing manual tasks, 

walking, seeing, hearing, speaking, breathing, learning and 

working.’”  948 So. 2d at 926 (citing Bragdon v. Abbott, 

524 U.S. 624 (1998); 45 C.F.R. § 84.3(j)(2)(ii); and 28 C.F.R. 

41.31(b)(2)(1997)). 

29.  Further, as to the second element, it is without 

dispute that Respondent owns or operates a place of public 

accommodation.  Respondent is included in the statutory 

definition of “public accommodations” as set forth in section 

760.02(11), which includes "lodgings.”  Likewise, Respondent is 

a “public lodging establishment” within the meaning of section 

509.092 of the Act,
5/
 and a public accommodation within the 

meaning of Title III of the ADA.
6/
 

30.  Petitioner, however, did not prove the third element 

because she failed to show that Respondent discriminated against 

her within the meaning of the ADA. 
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31.  Under Title III of the ADA, owners and operators of 

facilities, such as the Hotel, that existed prior to the ADA’s 

enactment on January 25, 1993, are subject to claims of 

discrimination for: 

“failure to remove architectural barriers  

. . . where such removal is readily 

achievable.”  42 U.S.C. § 

12182(b)(2)(A)(1v).  Where removal is not 

“readily achievable,” failure of the entity 

to make goods, services and facilities 

“available through alternative methods if 

such methods are readily achievable,” may 

constitute discrimination under the ADA.  

42 U.S.C. § 12182(b)(2)(A)(v). 

 

Garthright-Ditrich v. Atlanta Landmarks, Inc., 452 F.3d 1269, 

1273 (11th Cir. 2006). 

32.  Consistent with the Eleventh Circuit’s analysis in 

Garthright-Ditrich adopting the Tenth Circuit’s approach in 

Colorado Cross, in order to prove that Respondent discriminated 

against her within the meaning of the ADA, Petitioner has the 

initial burden to show (1) that an architectural barrier exists; 

and (2) that the proposed method of architectural barrier 

removal is “readily achievable,” i.e., “easily accomplishable 

and able to be carried out without much difficulty or expense” 

under the particular circumstances of the case.  If Petitioner 

meets this burden, then Respondent bears the ultimate burden of 

persuasion that barrier removable is not “readily achievable.”  

452 F.3d at 1273. 
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33.  While the term “architectural barrier” is not 

specifically defined in the ADA, Title III’s Technical 

Assistance Manual, section III-4.000 describes architectural 

barriers as “elements of a facility that impede access by people 

with disabilities.”  See Access Now, Inc. v. South Fla. Stadium 

Corp., 161 F. Supp. 2d 1357, 1367 (M.D. Fla. 2001)(quoting 

plaintiff’s memorandum).  In Access Now, Inc., supra, the United 

States District Court found that those obstacles encountered by 

plaintiff which prevented wheelchair access to restrooms and 

stadium seating were prohibited architectural barriers.  

161 F.2d at 1368.  Applying that approach, together with the 

undisputed fact that Respondent had no handicap-accessible rooms 

available at the time that Petitioner checked in, and that 

Petitioner suffered a fall as a result, it is found that 

prohibited architectural barriers existed in the Hotel which 

impeded Petitioner’s access to the facility.     

34.  Petitioner, however, failed to meet her burden of 

production that removal of the architectural barriers was 

“readily achievable.”  In order to meet that burden, Petitioner 

must have presented evidence of a design to remove the alleged 

barriers, an estimated cost of removal, and the effect of the 

removal on the facility.  See Garthright-Ditrich, 452 F.3d at 

1274.  Other than a vague suggestion that Respondent needed to 
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install handrails, Petitioner provided no evidence to show that 

such installation was readily achievable. 

35.  Moreover, Respondent otherwise demonstrated that, 

under the circumstances, at the time of Petitioner’s arrival, 

the provision of handicap-accessible rooms was not readily 

achievable, and an alternative method to provide accessibility 

was not reasonably available, because the Hotel was in the midst 

of reacting to ongoing litigation involving renovation of all of 

its handicap rooms.  The evidence demonstrated that the process 

for renovation was extensive. 

36.  In addition, considering the fact that Respondent was 

under a consent decree to bring its facility into compliance 

with the ADA at the time of the alleged discrimination, 

arguably, Petitioner’s claim is moot.  Cf.,  Brother v. CPL 

Investments, Inc., 317 F. Supp. 2d 1358, 1372-73 (S.D. Fla. 

2004)(plaintiffs' claims are moot and injunctive relief is 

inappropriate where defendant showed that the allegedly wrongful 

behavior with respect to alleged barriers could not reasonably 

be expected to recur). 

37.  Therefore, it is concluded that Petitioner failed to 

prove that Respondent discriminated against Petitioner based 

upon Petitioner’s handicap. 

38.  As noted in the Conclusions of Law, above, however, 

Petitioner proved a number of facts necessary to make out a 

https://www.lexis.com/research/buttonTFLink?_m=125e74e8bd4e7ab0150ceea2f7eb1976&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2004%20U.S.%20Dist.%20Ct.%20Briefs%203900%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=36&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b317%20F.%20Supp.%202d%201358%2cat%201372%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAl&_md5=fbf771fc3b01ed066c34f2a9b3f349b2
https://www.lexis.com/research/buttonTFLink?_m=125e74e8bd4e7ab0150ceea2f7eb1976&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2004%20U.S.%20Dist.%20Ct.%20Briefs%203900%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=36&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b317%20F.%20Supp.%202d%201358%2cat%201372%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAl&_md5=fbf771fc3b01ed066c34f2a9b3f349b2
https://www.lexis.com/research/buttonTFLink?_m=125e74e8bd4e7ab0150ceea2f7eb1976&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2004%20U.S.%20Dist.%20Ct.%20Briefs%203900%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=36&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b317%20F.%20Supp.%202d%201358%2cat%201372%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAl&_md5=fbf771fc3b01ed066c34f2a9b3f349b2
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claim for public accommodation discrimination under section 

760.08, as analyzed under applicable case law involving Title 

III of the ADA.  Therefore, it is further found and concluded 

that Petitioner’s claim was not “frivolous, unreasonable or 

without foundation,” and that Respondent’s request for costs and 

attorney fees under section 760.11(7) should otherwise be 

denied.  Cf. Sullivan v. School Bd. of Pinellas Cnty., 773 F.2d 

1182 (11th Cir. 1985)(reversing lower court’s order finding 

frivolity and discussing applicable standard for attorneys’ fees 

awards to prevailing defendants in federal Title VII cases); see 

also § 760.11(7), Fla. Stat. (“It is the intent of the 

Legislature that this provision for attorney’s fees be 

interpreted in a manner consistent with federal case law 

involving a Title VII action.”). 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

     RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing Petitioner’s Complaint and 

Petition for Relief, and denying Respondent’s request of an 

award of costs and attorney fees. 

 

 

 



16 

 

DONE AND ENTERED this 6th day of January, 2015, in 

Tallahassee, Leon County, Florida. 

S 

JAMES H. PETERSON, III 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060  

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 6th day of January, 2015. 

 

 

ENDNOTES 

 
1/
  Unless otherwise indicated by context, citations to all 

statutes, rules, and regulations are to current versions, the 

substantive provisions of which have not changed since the 

pertinent facts in this case. 

 
2/
  As explained in Colorado Cross Disability Coalition v. 

Hermanson Family Limited Partnership I, 264 F.3d 999, 1006 (10th 

Cir. 2001): 

 

The ADA has three separate titles:  Title I 

covers employment discrimination, 42 U.S.C. 

§§ 12111-12117; Title II covers 

discrimination by government entities, Id. 

§§ 12131-12165; and Title III covers 

discrimination by places of public 

accommodation, Id. §§ 12181-12189. 

 
3/
  The Tenth Circuit in Colorado Cross, 264 F.3d at 1006, n.9, 

concluded that “the [traditional] McDonnell Douglas burden 

shifting approach does not apply to ADA discrimination claims 

based on § 12182(b)(2)(A)[which includes claims based upon the 

failure to remove architectural barriers].”  The Eleventh 

Circuit, in Garthright-Ditrich v. Atlanta Landmarks, Inc., 
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452 F.3d 1269, 1274 (11th Cir. 2006), approved the Colorado 

Cross approach. 

 
4/
  Compare with Access Now, Inc. v. South Florida Stadium Corp., 

161 F. Supp. 2d 1357, 1363 (M.D. Fla. 2001)(“Plaintiff’s prima 

facie case depends on [his] ability to show the following:  

1) that he is disabled; 2) that the [facility] is a place of 

public accommodation; and 3) that he was denied full and equal 

treatment because of his disability.”). 

 
5/
  The definition of “public lodging establishment” found in 

chapter 509 includes both transient and nontransient public 

lodging establishments.  See § 509.013(4)(a), Fla. Stat. 

 
6/
  42 U.S.C. § 12181(7)(A) provides in pertinent part: 

 

The following private entities are 

considered public accommodations for 

purposes of this subchapter, if the 

operation of such entities affect commerce –  

(A) An inn, hotel, motel, or other place of 

lodging, except for an establishment located 

within a building that contains not more 

than five rooms for rent or hire and that is 

actually occupied by the proprietor of such 

establishment as the residence of such 

proprietor . . . . 
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Unit 72 
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Cheyanne Michelle Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any 

exceptions to this Recommended Order should be filed with the 

agency that will issue the Final Order in this case.  
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