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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

DAVID C. WADE, 

 

     Petitioner, 

 

vs. 

 

DISTRICT SCHOOL BOARD OF PUTNAM 

COUNTY, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 14-4652 

 

 

RECOMMENDED ORDER OF DISMISSAL 

 

 Administrative Law Judge Edward T. Bauer held a final 

hearing in this case by video teleconference between sites in 

Tallahassee and Gainesville, Florida, on December 15, 2014.  

APPEARANCES 

 For Petitioner:  No appearance 

                      

 For Respondent:  No appearance 

 

STATEMENT OF THE ISSUES 

Whether Respondent committed the unlawful employment 

practices alleged in the Charge of Discrimination filed with the 

Florida Commission on Human Relations ("FCHR") and, if so, what 

relief should Petitioner be granted.   

PRELIMINARY STATEMENT 

 On April 10, 2014, Petitioner filed a Charge of 

Discrimination ("Complaint") with FCHR alleging:  that the 
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District School Board of Putnam County ("Respondent") refused to 

hire him because of his age; and that Respondent retaliated 

against him after he objected to the discriminatory treatment.  

Following its investigation of the Complaint, FCHR notified the 

parties that there was "no reasonable cause to believe that an 

unlawful employment practice occurred."   

Petitioner elected to pursue administrative remedies, 

timely filing a Petition for Relief with FCHR on or about 

October 1, 2014.  Subsequently, on October 6, 2014, FCHR 

referred the matter to the Division of Administrative Hearings 

("DOAH") for further proceedings.  The remainder of this case's 

procedural history is contained in the following Findings of 

Fact. 

FINDINGS OF FACT 

1.  By Notice dated October 16, 2014, the final hearing was 

scheduled for December 15, 2014, at 9:30 a.m.   

2.  Although the undersigned convened the final hearing on 

the date and time indicated in the Notice, neither Petitioner 

nor counsel for Respondent was present.  

3.  As of 10:00 a.m., Petitioner had not appeared or 

contacted DOAH.  At that point, the undersigned announced that, 

in light of Petitioner's nonappearance, the hearing would be 

adjourned and that a recommended order of dismissal would issue. 
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CONCLUSIONS OF LAW 

4.  DOAH has personal and subject matter jurisdiction in 

this proceeding pursuant to sections 120.569 and 120.57(1), 

Florida Statutes (2014). 

5.  The Florida Civil Rights Act of 1992 ("the FCRA"), 

chapter 760, Florida Statutes, prohibits discrimination in the 

workplace.  In relevant part, the FCRA provides: 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

* * * 

 

(7)  It is an unlawful employment practice 

for an employer, an employment agency, a 

joint labor-management committee, or a labor 

organization to discriminate against any 

person because that person has opposed any 

practice which is an unlawful employment 

practice under this section, or because that 

person has made a charge, testified, 

assisted, or participated in any manner in 

an investigation, proceeding, or hearing 

under this section.  

 

§ 760.10(1)(a) & (7), Fla. Stat.  

 6.  As noted previously, the Complaint alleges that 

Respondent violated the foregoing provisions by refusing to hire 

Petitioner because of his age, and by engaging in retaliation 
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after Petitioner objected to the discriminatory treatment.  

Petitioner bears the burden of proof as to each issue.  See Kidd 

v. Mando Am. Corp., 731 F.3d 1196, 1202 (11th Cir. 2013); 

Hairston v. Gainesville Sun Publ'g Co., 9 F.3d 913, 919 (11th 

Cir. 1993).   

 7.  Petitioner failed to present direct or circumstantial 

evidence tending to prove that Respondent committed the unlawful 

acts of discrimination alleged in the Complaint.  Consequently, 

the Petition for Relief must be dismissed.  See Dotson v. Dep't 

of Fin. Servs., DOAH Case No. 09-2386 (Fla. DOAH Jan. 26, 2011; 

FCHR Apr. 13, 2011)(dismissing petition for relief where 

petitioner failed to appear at final hearing). 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petition for 

Relief.   
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DONE AND ENTERED this 16th day of December, 2014, in 

Tallahassee, Leon County, Florida. 

S                                   

EDWARD T. BAUER 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 16th day of December, 2014. 

 

 

COPIES FURNISHED: 

 

Cheyanne Michelle Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

James Leroy Padgett, General Counsel 

Putnam County School Board 

200 South 7th Street 

Palatka, Florida  32177 

(eServed) 

 

David C. Wade 

126 Raintree Woods 

Palatka, Florida  32177 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

DEMARIO YORKER, 

 

     Petitioner, 

 

vs. 

 

GIRARD EQUIPMENT, INC., 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 14-2482 

 

 

RECOMMENDED ORDER 

 

This case came before Administrative Law Judge Darren A. 

Schwartz for final hearing by video teleconference on October 22, 

2014, with sites in Port St. Lucie and Tallahassee, Florida. 

APPEARANCES 

    For Petitioner:  DeMario Yorker, pro se 

                     4129 37th Drive 

                     Vero Beach, Florida  32967 

 

    For Respondent:  Jason L. Odom, Esquire 

                     Gould, Cooksey, Fennell, P.A. 

                     979 Beachland Boulevard 

                     Vero Beach, Florida  32963 

 

STATEMENT OF THE ISSUES 

Whether Respondent committed the unlawful employment 

practice alleged in the Charge of Discrimination filed with the 

Florida Commission on Human Relations (“FCHR”), and if so, what 

relief should Petitioner be granted.   
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PRELIMINARY STATEMENT 

On December 9, 2013, Petitioner, DeMario Yorker 

(“Petitioner”), filed a Charge of Discrimination (“Complaint”) 

with FCHR alleging that Respondent, Girard Equipment, Inc. 

(“Respondent”), terminated him from employment because of his 

race.  Following its investigation of the Complaint, FCHR 

notified the parties that there was “reasonable cause to believe 

that an unlawful employment practice occurred.”   

Petitioner elected to pursue administrative remedies, timely 

filing a Petition for Relief with FCHR on or about May 22, 2014.  

On May 22, 2014, FCHR referred the matter to the Division of 

Administrative Hearings (“DOAH”) to assign an Administrative Law 

Judge to conduct the final hearing.  The final hearing initially 

was set for August 14, 2014.  On August 13, 2014, Respondent 

filed an emergency motion to continue the final hearing.  On 

August 13, 2014, the undersigned entered an Order resetting the 

final hearing for October 22, 2014.  

The final hearing commenced as scheduled on October 22, 

2014, with both parties present.  At the hearing, Petitioner 

testified on his own behalf and presented the additional 

testimony of Antonio Wallace, Marcus Melbourne, Darrall Holloway, 

and Mike Alvarado.  Petitioner offered Respondent’s Exhibits 1 

and 2, which were received into evidence based on the stipulation 

of the parties.  Respondent presented the testimony of John 
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Brennan, Timothy Girard, Julie Thompson, and Marcus Melbourne.  

Respondent did not offer any other exhibits into evidence.   

The final hearing Transcript was filed with DOAH on  

November 7, 2014.  The parties timely filed proposed recommended 

orders, which were given consideration in the preparation of this 

Recommended Order.     

                    FINDINGS OF FACT 

     1.  Respondent manufactures valves for the safe 

transportation of hazardous chemicals on tanker-trailers.  

Respondent is headquartered in the Vero Beach area; specifically, 

the Gifford community, which is a predominately African-American 

community.  Respondent employs a significant number of employees 

from the Gifford community.
1/
      

     2.  Petitioner is an African-American male who was employed 

by Respondent from approximately February 2012 until his 

termination in September 2013.  At the time of his termination, 

Petitioner was employed by Respondent as an assembly technician.  

Petitioner was supervised by Darrall Holloway, an African-

American male.      

3.  The incident giving rise to Petitioner’s termination 

involved a physical altercation between two of Respondent’s 

employees, Jormonte Hunter (African-American male) and Mike 

Alvarado (Hispanic male) on September 25, 2013.  The physical 
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altercation followed approximately two months of arguing between 

Mr. Hunter and Mr. Alvarado over a female employee of Respondent.   

4.  Mr. Holloway and his supervisor, John Brennan (Caucasion 

male), learned of the ongoing dispute between Mr. Hunter and  

Mr. Alvarado sometime during the afternoon working hours of 

September 25, 2013.   

5.  That same afternoon during working hours, Mr. Holloway 

and Mr. Brennan met with Mr. Hunter and Mr. Alvarado and told 

them to cease their bickering, and to avoid any future 

confrontations with each other, on or off company property.   

6.  That same afternoon during working hours, Mr. Holloway 

and Mr. Brennan also met with Petitioner and two other African-

American male employees (Chris Joseph and Marcus Melbourne).   

7.  During this meeting, Petitioner, Mr. Joseph and  

Mr. Melbourne were directed not to allow the situation between 

Mr. Hunter and Mr. Alvarado to escalate, on or off company 

property.  Petitioner, Mr. Joseph and Mr. Melbourne were further 

warned that if the situation between Mr. Hunter and Mr. Alvarado 

escalates, on or off company property, “actions will be taken.”    

8.  Nevertheless, Petitioner, Mr. Joseph, Mr. Melbourne,  

Antonio Wallace (African-American male), and Mr. Hunter left work 

after 4:00 p.m., on September 25, 2013, and drove to  

Mr. Alvarado’s apartment complex.  Petitioner, Mr. Joseph,  

Mr. Melbourne, Mr. Wallace, and Mr. Hunter went to Mr. Alvarado’s 
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apartment knowing there was going to be a physical altercation 

between Mr. Alvarado and Mr. Hunter.   

9.  After arriving at Mr. Alvarado’s apartment complex, 

Petitioner, Mr. Joseph, Mr. Melbourne, Mr. Wallace, and  

Mr. Hunter exited their vehicles.  Mr. Hunter then walked toward 

Mr. Alvarado’s apartment, followed by Petitioner, Mr. Joseph,  

Mr. Melbourne, and Mr. Wallace.      

10.  Moments later, Mr. Alvarado opened his apartment door, 

some words were exchanged between Mr. Alvarado and Mr. Hunter, 

and the physical altercation ensued.   

11.  Petitioner and Mr. Wallace instigated and witnessed the 

physical altercation, and did nothing to try and stop it.   

Mr. Joseph and Mr. Melbourne also witnessed the physical 

altercation, and did nothing to try and stop it.   

12.  The physical altercation between Mr. Hunter and  

Mr. Alvarado lasted a matter of seconds, resulting in Mr. Hunter 

slamming Mr. Alvarado’s face to the ground, causing Mr. Alvarado 

to suffer physical injuries to his face.  The next day,  

September 26, 2013, Mr. Alvarado arrived to work with his face 

badly injured as a result of the altercation.   

13.  On September 26, 2013, Mr. Holloway, Mr. Brennan, and 

Mr. Girard, the president of the company, learned of the physical 

altercation that had occurred between Mr. Alvarado and Mr. Hunter 

at Mr. Alvarado’s apartment complex the day before.  Petitioner, 
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Mr. Joseph, Mr. Melbourne, Mr. Wallace, Mr. Hunter, and  

Mr. Alvarado were all suspended pending an investigation by 

Respondent.   

14.  Over the next few days, Respondent conducted an 

investigation.  Following its investigation, Respondent 

terminated Petitioner, Mr. Wallace, Mr. Hunter, and Mr. Joseph. 

15.  Mr. Girard made the ultimate decision to terminate 

Petitioner, Mr. Wallace, Mr. Hunter, and Mr. Joseph.
2/
   

16.  Petitioner was terminated because he ignored the prior 

directives of Mr. Holloway and Mr. Brennan given during the 

meeting on September 25, 2013; he instigated and witnessed the 

physical altercation between Mr. Hunter and Mr. Alvarado; and he 

was employed by Respondent for only one year and eight months 

prior to his termination, during which his job performance was, 

at times, below expectations.         

17.  Mr. Hunter was terminated because he ignored the prior 

directives of Mr. Holloway and Mr. Brennan given during the 

meeting of September 25, 2013, and he was directly involved in 

the physical altercation with Mr. Alvarado.   

18.  Mr. Wallace was terminated because he instigated and 

witnessed the physical altercation between Mr. Hunter and  

Mr. Alvarado, and he was employed by Respondent for only six 

months prior to his termination.   
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19.  Mr. Joseph was terminated because he ignored the prior 

directives of Mr. Holloway and Mr. Brennan given during the 

meeting of September 25, 2013, and he witnessed the physical 

altercation between Mr. Hunter and Mr. Alvarado.   

20.  Mr. Alvarado was not terminated because he was the 

victim of the physical altercation, and the physical altercation 

occurred at his residence.  

21.  Mr. Melbourne was not terminated because he did not 

instigate the physical confrontation between Mr. Hunter and  

Mr. Alvarado, and he was a long-term and model employee of 

Respondent prior to the September 25, 2013, incident.
3/
   

22.  Following his termination, Respondent replaced 

Petitioner with Shaunte Collins, an African-American male. 

23.  The persuasive and credible evidence adduced at hearing 

demonstrates that Petitioner was terminated for legitimate, non-

discriminatory reasons having nothing to do with his race.  

Petitioner’s charge of race discrimination is based on 

speculation and conjecture, and Petitioner failed to prove that 

Respondent’s reasons for his firing are a mere pretext for 

intentional race discrimination.      

CONCLUSIONS OF LAW 

     24.  DOAH has personal and subject matter jurisdiction in 

this proceeding pursuant to sections 120.569 and 120.57(1), 

Florida Statutes (2014). 
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25.  The Florida Civil Rights Act of 1992 (“FCRA”), chapter 

760, Florida Statutes, prohibits discrimination in the workplace.  

Among other things, the FCRA makes it unlawful for an employer:  

To discharge or to fail or refuse to hire any 

individual with respect to compensation, 

terms, conditions, or privileges of 

employment, because of such individual’s 

race, color, religion, sex, national origin, 

age, handicap, or marital status.  

 

§ 760.10(1)(a), Fla. Stat.   

 

    26.  The FCRA, as amended, is patterned after Title VII of 

the Civil Rights Act of 1964 and 1991 (“Title VII”).  Thus, 

federal decisional authority interpreting Title VII is applicable 

to cases arising under the FCRA.  Johnson v. Great Expressions 

Dental Ctrs. Of Fla., P.A., 132 So. 3d 1174, 1176 (Fla. 3d DCA 

2014).   

     27.  Complainants alleging unlawful discrimination may prove 

their case using direct evidence of discriminatory intent.  

Direct evidence is evidence that, if believed, would prove the 

existence of discriminatory intent without resort to inference or 

presumption and must in some way relate to the adverse action 

against the complainant.  Denney v. City of Albany, 247 F.3d 

1172, 1182 (11th Cir. 2001).  “[O]nly the most blatant remarks, 

whose intent could mean nothing other than to discriminate on the 

basis of some impermissible factor constitute direct evidence of 

discrimination.”  Wilson v. B/E Aerospace, Inc., 376 F.3d 1079, 
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1086 (11th Cir. 2004); See, e.g., E.E.O.C. v. Alton Packaging 

Corp., 901 F.2d 920, 923 (11th Cir. 1990)(holding that general 

manager’s statement that “if it was his company he wouldn’t hire 

any black people,” constitutes direct evidence).      

     28.  When no direct evidence of race discrimination exists, 

the employee may attempt to establish a case circumstantially 

through the burden-shifting framework articulated in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 802-05 (1973).  The 

McDonnell Douglas framework provides an allocation of the burden 

of production and an order for the presentation of proof in 

disparate treatment discrimination cases.  Reeves v. Sanderson 

Plumbing Prods., 530 U.S. 133, 142 (2000).   

     29.  First, under the McDonnell Douglas framework, 

Petitioner must establish a prima facie case of discrimination. 

Id.  To establish a prima facie case of race discrimination 

through circumstantial evidence, Petitioner must show that he: 

(1) belongs to a protected class; (2) he was qualified to do the 

job; (3) he was subjected to an adverse employment action; and 

(4) he was replaced by an employee outside of his protected class 

or the employer treated similarly-situated employees outside the 

class more favorably.  Johnson, 132 So. 3d at 1176; Burke-Fowler 

v. Orange County, 447 F.3d 1319, 1323 (11th Cir. 2006); Maynard 

v. Bd. of Regents, 342 F.3d 1281, 1289 (11th Cir. 2003).  Failure 

to establish a prima facie case of discrimination ends the 
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inquiry.  Kidd v. Mando Am. Corp., 731 F.3d 1196, 1202 (11th Cir. 

2013). 

     30.  As to the fourth prong of the prima facie case, an 

adequate comparator must be “similarly situated” in all relevant 

respects.  Johnson, 132 So. 3d at 1176; Valenzuela v. GlobeGround 

N. Am., LLC, 18 So. 3d 17, 23 (Fla. 3d DCA 2009).  To determine 

whether employees are similarly situated, courts evaluate whether 

the employees are involved in or accused of the same conduct or 

similar conduct and are disciplined in different ways.  Burke-

Fowler, 447 F.3d at 1323.  In making this determination, courts 

“require that the quantity and quality of the comparator’s 

misconduct be nearly identical to prevent courts from second-

guessing employers’ reasonable decisions and confusing apples 

with oranges.”  Id. quoting Maniccia v. Brown, 171 F.3d 1364, 

1368 (11th Cir. 1999).      

     31.  When the charging party, i.e., Petitioner, is able to 

establish a prima facie case, the burden to go forward with the 

evidence shifts to the employer to articulate a legitimate, non-

discriminatory explanation for the employment action.   

Importantly, the employer has the burden of production, not 

persuasion, and need only present the fact-finder with evidence 

that the decision was non-discriminatory.  This intermediate 

burden is “exceedingly light.”  Vessels v. Atlanta Indep. Sch. 

Sys., 408 F.3d 763, 769-70 (11th Cir. 2005).   
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     32.  Should the employer meet this burden, the presumption 

of discrimination created by the employee’s prima facie case 

drops from the case.  Reeves v. Sanderson Plumbing Prods., Inc., 

530 U.S. 133, 142-43 (2000).  At this juncture, the employee must 

then establish that the proffered reasons were not the true 

reason for the employment decision, but rather a mere pretext for 

intentional race discrimination.  Kidd, 731 F.3d at 1202.   

     33.  In this regard, Petitioner must demonstrate “such 

weaknesses, implausibilities, inconsistencies, incoherencies, or 

contradictions in the employer’s proffered legitimate reasons for 

its actions that a reasonable factfinder could find them unworthy 

of credence.”  Combs v. Plantation Patterns, Meadowcraft, Inc., 

106 F.3d 1519, 1538 (11th Cir. 1997).   

     34.  “Courts do not sit as a super-personnel department that 

reexamines an entity’s business decisions.”  Davis v. Town of 

Lake Park, Florida, 245 F.3d 1232, 1244 (11th Cir. 2001).  

Whether an employment decision was prudent or fair is irrelevant 

because an employer “may fire [Petitioner] for a good reason, a 

bad reason, a reason based on erroneous facts, or for no reason 

at all,” as long as its action is not for a racially 

discriminatory reason.  Nix v. WLCY Radio/Rahall Commc’ns, 738 

F.2d 1181, 1187 (11th Cir. 1984).  Petitioner “is not allowed to 

recast an employer’s proffered nondiscriminatory reasons or 

substitute his business judgment for that of the employer.”  
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Chapman v. AI Transport, et al., 229 F.3d 1012, 1030 (11th Cir. 

2000).  Provided that the proffered reasons are ones that might 

motivate a reasonable employer, an employee must meet those 

reasons head on and rebut them, and the employee cannot succeed 

by simply quarrelling with the wisdom of those reasons.  Id.  

Importantly, the ultimate burden of persuading the trier of fact 

that an employer intentionally discriminated against the employee 

based on race  remains at all times with the employee.  Texas 

Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 253 (1981); Bush 

v. Barnett Bank, 916 F. Supp. 1244, 1252 (M.D. Fla. 1996).          

35.  Turning to the instant case, Petitioner presented no 

direct evidence of discriminatory intent by Respondent.  

36.  Petitioner established the first three elements of a 

prima facie case based on circumstantial evidence.  However, he 

failed to establish the fourth prong--that he was replaced by a 

person outside of his protected class or that the employer 

treated similarly-situated employees outside his protected class 

more favorably.  First, Petitioner was replaced by an African-

American male.  Second, Mr. Melbourne, who was not terminated, is 

in the same protected class as Petitioner (African-American); 

therefore, Petitioner is unable to demonstrate that Mr. Melbourne 

is a comparator who is outside of his protected class.   

37.  Furthermore, Mr. Alvarado, although outside 

Petitioner’s protected class, is not similarly situated to 
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Petitioner.  Mr. Alvarado’s and Petitioner’s conduct is 

significantly dissimilar.  Petitioner instigated and witnessed 

the physical altercation.  Despite being directed otherwise, 

Petitioner also went to Mr. Alvarado’s place of residence on 

September 25, 2013, looking for a fight.  The physical 

confrontation between Mr. Alvarado and Mr. Hunter occurred at  

Mr. Alvarado’s place of residence, and Mr. Alvarado was the 

victim.  Accordingly, Petitioner failed to establish a prima 

facie case under the McDonnell Douglas framework. 

38.  Having failed to establish a prima facie case, the 

inquiry need not go further and the petition should be dismissed.  

However, even if Petitioner had met his initial burden of 

establishing a prima facie case, and the burden had shifted to 

Respondent to articulate a legitimate, nondiscriminatory reason 

for the termination, Respondent successfully met its burden at 

the hearing, which Petitioner failed to prove was a mere pretext 

for intentional race discrimination.  The persuasive and credible 

evidence adduced at hearing showed that Petitioner was terminated 

because he instigated the physical confrontation between  

Mr. Hunter and Mr. Alvarado and witnessed the altercation despite 

being warned not to allow the situation to escalate.  Moreover, 

he was employed by Respondent for only one year and eight months 

prior to his termination, during which his job performance was, 
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at times, below expectations.  Accordingly, the Petition for 

Relief should be dismissed.
4/
          

                      RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petition for Relief.  

DONE AND ENTERED this 17th day of December, 2014, in 

Tallahassee, Leon County, Florida. 

S                                   

DARREN A. SCHWARTZ 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 17th day of December, 2014. 

 

 

ENDNOTES 

 

 
1/
  Respondent employs approximately 51 employees.  Twenty-one 

employees are Caucasian, twenty employees are African-American, 

and ten employees are Hispanic.  

 
2/
  Notably, Mr. Girard also made the ultimate decision to hire 

these persons, knowing of their race at the time they were hired.     

 
3/
  Mr. Melbourne was hired by Respondent in June 2011. 
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4/
  Notably, this case was not resolved summarily pre-hearing, but 

was fully tried before the undersigned.  Where an Administrative 

Law Judge does not halt the proceedings for “lack of a prima 

facie case and the action has been fully tried, it is no longer 

relevant whether the [Petitioner] actually established a prima 

facie case.  At that point, the only relevant inquiry is the 

ultimate, factual issue of intentional discrimination . . . . 

[W]hether or not [the Petitioner] actually established a prima 

facie case is relevant only in the sense that a prima facie case 

constitutes some circumstantial evidence of intentional 

discrimination.”  Green v. Sch. Bd. of Hillsborough Cnty., 25 

F.3d 974, 978 (11th Cir. 1994); see also Walker v. Mortham, 158 

F.3d 1177, 1183, n.12 (11th Cir. 1998)(noting that “a factfinder 

cannot infer intentional discrimination solely from establishment 

of the prima facie case. . . .  [H]owever, that the same evidence 

that is used to establish the prima facie case may also cast 

doubt on the employer’s proffered legitimate, non-discriminatory 

basis for its decision.  Thus, in some cases, the [Petitioner], 

in order to prove intentional discrimination, will not need to 

produce any more evidence than what was required to establish the 

prima facie case.”).     

 

   Moreover, in Johnson v. Great Expressions Dental Centers of 

Florida, P.A., 132 So. 3d 1174, 1177 (Fla. 3d DCA 2014), the 

court acknowledged that some recent federal court decisions, 

including the Eleventh Circuit, in Smith v. Lockheed-Martin 

Corp., 644 F.3d 1321, 1328 (11th Cir. 2011), have recognized an 

alternative means of establishing a prima facie case through 

circumstantial evidence absent a sufficient comparator, where the 

employee nevertheless presents a “convincing mosaic of 

circumstantial evidence.”  The Johnson court stated, however, 

that whether the “convincing mosaic test is a viable alternative 

to the four prong McDonnell Douglas test appears to be an 

unsettled question of federal law.”  Id.  Moreover, the Johnson 

court noted that the test has been applied by the Eleventh 

Circuit under differing circumstances.   

 

   After recognizing that no Florida court has adopted or even 

mentioned the “convincing mosaic” standard, the Johnson court 

indicated that it “need not decide whether to adopt the 

convincing mosaic test because Johnson clearly fails under the 

convincing mosaic standard as well as the traditional McDonnell 

Douglas framework.”  Id.  As in Johnson, the undersigned need not 

decide whether to adopt the convincing mosaic standard because 

Petitioner clearly fails under the convincing mosaic standard as 

well as the traditional McDonnell Douglas framework.       
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(eServed) 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

TERRILYN A. ROBINSON, 

 

 Petitioner, 

 

vs.         Case No. 14-3602 

 

GULF COAST HEALTH CARE, 

 

 Respondent. 

________________________________/ 

 

 

RECOMMENDED ORDER 

 Administrative Law Judge Edward T. Bauer held a final 

hearing in this case by video teleconference between sites in 

Tallahassee and Pensacola, Florida, on November 13 and 

December 2, 2014.   

APPEARANCES 

 For Petitioner:  Terrilyn A. Robinson, pro se 

                      613 North H Street 

                      Pensacola, Florida  32501 

                      

 For Respondent:  Jeremy C. Branning, Esquire 

                      Clark, Partington, Hart,  

     Larry, Bond & Stackhouse 

                      Post Office Box 13010 

                      Pensacola, Florida  32591-3010 

 

STATEMENT OF THE ISSUES 

Whether Respondent committed the unlawful employment 

practices alleged in the Charge of Discrimination filed with the 

Florida Commission on Human Relations ("FCHR") and, if so, what 

relief should Petitioner be granted.   
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PRELIMINARY STATEMENT 

 On January 17, 2014, Petitioner filed a Charge of 

Discrimination ("Complaint") with FCHR alleging, in relevant 

part, that Gulf Coast Health Care ("Respondent") discriminated 

against her because of her race.  Following its investigation of 

the Complaint, FCHR notified the parties that there was "no 

reasonable cause to believe that an unlawful employment practice 

occurred."   

Petitioner elected to pursue administrative remedies, 

timely filing a Petition for Relief with FCHR on or about 

August 4, 2014.  On the same day, FCHR referred the matter to 

the Division of Administrative Hearings ("DOAH") for further 

proceedings.  

As noted above, the final hearing was held on November 13 

and December 2, 2014, during which Petitioner testified on her 

own behalf, called 12 other witnesses (Shermel Parham, 

Jacqueline James, Stacy McKenzie, Regine Smith, Rhonda Wilson, 

Nicole Sweeney, Rose Coleman, Eric Brun, Heidi Duncan, Cheryl 

Cobb, Earline Heno, and Nancy Christmas), and introduced 

exhibits A through G.  Respondent introduced 7 exhibits, 

numbered 1 through 7. 

Although FCHR furnished a court reporter to record the 

final hearing, no transcript has been filed for the 
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undersigned's use in preparing this Recommended Order.  Both 

parties filed Proposed Recommended Orders, which the undersigned 

has considered. 

Unless otherwise indicated, citations to the Florida 

Statutes refer to the 2013 codification.   

FINDINGS OF FACT 

1.  At all times material to this proceeding, Petitioner, 

an African-American female, was employed as a nurse at Bayside 

Manor ("Bayside"), a long-term nursing facility owned and 

operated by Respondent.   

2.  Petitioner began her employment with Respondent in or 

around 2004, which continued until she resigned from her 

position on December 5, 2013.  Petitioner's Complaint, which she 

filed shortly thereafter, raises two discrete claims.  First, 

Petitioner asserts that, because of her race, Respondent treated 

her disparately by issuing her a written reprimand without 

cause.  Petitioner further contends that she was constructively 

discharged from her position due to the existence of an 

intolerable, racially-charged working environment.    

3.  Beginning with the first issue, it is undisputed that, 

on December 5, 2013, a member of Bayside's administration cited 

Petitioner for "failure to follow policies," and that the 

genesis of the reprimand was Petitioner's act of maintaining 
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possession of a drug-cart key while taking a lunch break.  The 

parties are in sharp disagreement, though, as to whether 

Respondent's policies required staff members to surrender drug-

cart keys while eating lunch on site. 

4.  On this point, the credible evidence demonstrates that, 

on the date of the purported infraction, Petitioner was required 

to turn in her drug-cart key during lunchtime only if she left 

the worksite.  As it is evident that Petitioner remained at 

Bayside during her lunch break on the date in question, the 

undersigned is persuaded that the December 5, 2014, reprimand 

should not have been issued.    

5.  This does not end the inquiry, however, as Petitioner 

must also demonstrate, in order to prove her claim of disparate 

treatment, that the reprimand constituted an adverse employment 

action and that it was issued on account of her race.  Here, 

Petitioner's claim fails on the first prong (making it 

unnecessary to address the second), for the record is devoid of 

evidence that the December 5 reprimand led to a materially 

adverse consequence such as lowered pay, demotion, suspension, 

loss of benefits, or the like.
1/
   

6.  As for the claim of constructive discharge, the 

evidence adduced at final hearing focused almost exclusively on 

the conduct of Heidi Duncan, who served as Bayside's director of 
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nursing during Petitioner's term of employment.  In particular, 

Petitioner testified:  that Ms. Duncan frequently spoke to her 

in a demeaning fashion; that, on one occasion, Ms. Duncan 

harshly——and erroneously——scolded her for leaving work 

unfinished at the end of a shift; that Ms. Duncan reassigned her 

to a different floor of the facility (by all appearances, a 

change that did not affect the terms of Petitioner's 

employment); that, on one particular day, Ms. Duncan brusquely 

instructed her to do as she was told, at which point Petitioner 

broke into tears; that Ms. Duncan forbade her (Petitioner's) 

husband from visiting Bayside because of his "black man's 

swagger"; that, on the lone occasion when she attempted to 

complain about Ms. Duncan to a member of Bayside's management, 

her concerns were brushed aside; and that Ms. Duncan attempted 

to stir up marital discord between Regine Smith——Petitioner's 

direct supervisor, who, in turn, reported to Ms. Duncan——and 

Ms. Smith's husband by telephoning Mr. Smith and informing him 

that Ms. Smith was nowhere to be found at the worksite.
2/
  

According to Petitioner, the straw that broke the camel's back 

was Respondent's erroneous issuance of the December 5 reprimand.    

7.  Assuming for argument's sake that Petitioner's 

recounting of the foregoing incidents was credible and, 

moreover, that each event was the product of racial animus, the 
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evidence fails to satisfy the high threshold applicable to 

constructive discharge actions——namely, that the working 

conditions were so intolerable that a reasonable person would be 

forced into involuntary resignation.  To be sure, the comment 

regarding Petitioner's husband was despicable and outrageous, 

and the undersigned has no doubt that Ms. Duncan's abrasive 

management style added unnecessary anxiety to an already 

stressful line of work.  Nevertheless, as discussed below, it 

has not been shown that a reasonable person in Petitioner's 

shoes would have felt forced to quit, particularly since the 

credible evidence discloses only one attempt by Petitioner (on 

an unspecified date) to address her concerns with a member of 

Bayside's management.  Accordingly, Petitioner's constructive 

discharge claim fails. 

CONCLUSIONS OF LAW 

I.  Jurisdiction  

8.  DOAH has personal and subject matter jurisdiction in 

this proceeding pursuant to sections 120.569 and 120.57(1), 

Florida Statutes (2014). 

II.  The FCRA 

9.  The Florida Civil Rights Act of 1992 ("the FCRA"), 

chapter 760, Florida Statutes, prohibits discrimination in the 
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workplace.  Among other things, the FCRA makes it unlawful for 

an employer: 

To discharge or to fail or refuse to hire 

any individual, or otherwise to discriminate 

against any individual with respect to 

compensation, terms, conditions, or 

privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

§ 760.10(1)(a), Fla. Stat.  

10.  The FCRA, as amended, was patterned after Title VII of 

the Civil Rights Acts of 1964 and 1991 ("Title VII"), as well as 

the Age Discrimination in Employment Act ("the ADEA").  As such, 

federal decisional authority interpreting Title VII and the ADEA 

is applicable to cases arising under the FCRA.  Valenzuela v. 

GlobeGround N. Am., LLC, 18 So. 3d 17, 21 (Fla. 3d DCA 2009); 

Fla. State Univ. v. Sondel, 685 So. 2d 923, 925 n.1 (Fla. 1st 

DCA 1996).  

11.  Complainants alleging unlawful discrimination may 

prove their case using direct evidence of discriminatory intent.  

Direct evidence is evidence that, if believed, would prove the 

existence of discriminatory intent without resort to inference 

or presumption.  Denney v. City of Albany, 247 F.3d 1172, 1182 

(11th Cir. 2001).  "[O]nly the most blatant remarks, whose 

intent could be nothing other than to discriminate on the basis 

of some impermissible factor constitute direct evidence of 
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discrimination."  Wilson v. B/E Aerospace, Inc., 376 F.3d 1079, 

1086 (11th Cir. 2004)(internal quotation marks omitted).   

12.  When no direct proof of discrimination exists, the 

employee may attempt to establish a prima facie case 

circumstantially through the burden-shifting framework 

articulated in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

802-05 (1973).  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Kidd v. Mando Am. Corp., 

731 F.3d 1196, 1202 (11th Cir. 2013).  If, however, the employee 

succeeds in making a prima facie case, the burden then shifts to 

the employer to articulate a legitimate, non-discriminatory 

reason for its complained-of conduct.  Id.  This intermediate 

burden of production, not persuasion, is "exceedingly light."  

Vessels v. Atlanta Indep. Sch. Sys., 408 F.3d 763, 769-70 (11th 

Cir. 2005).  Should the employer meet this burden, the employee 

must then establish that the proffered reason was not the true 

reason for the employment decision, but rather a pretext for 

discrimination.  Kidd, 731 F.3d at 1202.  Notwithstanding these 

shifts in the burden of production, the ultimate burden of 

persuasion remains at all times with the employee.  Id.  

III.  The Charges 

13.  With this framework in place, the undersigned turns to 

the charges of discrimination pleaded in the Complaint:  that 
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Petitioner was treated disparately on account of her race by the 

issuance of the December 5, 2013, reprimand; and that Respondent 

constructively discharged Petitioner from her nursing position.  

Each claim is discussed separately below. 

A.  Disparate Treatment 

 14.  As the record is devoid of any direct evidence that 

the December 5, 2013, reprimand was issued because of 

Petitioner's race, this claim is analyzed pursuant to the 

McDonnell Douglas burden-shifting framework.  In this context, 

Petitioner can establish a prima facie case of race 

discrimination upon proof of four elements:  1) that she was a 

member of a protected class; 2) that she was qualified for the 

position; 3) that she was subjected to an adverse employment 

action; and 4) that her employer treated similarly-situated 

employees outside of her protected class more favorably than she 

was treated.  Burke-Fowler v. Orange Cnty., 447 F.3d 1319, 1323 

(11th Cir. 2006).   

 15.  The first two elements of the foregoing test are 

obviously satisfied, as the evidence demonstrates that 

Petitioner is a member of a protected class and was qualified 

for the position.  See Gregory v. Daly, 243 F.3d 687, 696 (2d 

Cir. 2001)(holding that a plaintiff "need only make the minimal 

showing that she possesses the basic skills necessary for the 
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performance of [the] job" to satisfy the requirement that the 

plaintiff was qualified). 

16.  As for the third element, however, Petitioner has 

failed to prove that the reprimand constituted an adverse 

employment action, for there is no evidence that the discipline 

led to tangible harm in the form of a suspension, demotion, 

disentitlement to a promotion, or lost pay or benefits.  Barnett 

v. Athens Reg'l Med. Ctr., 550 Fed. Appx 711, 713 (11th Cir. 

2013)(holding that reprimands did not constitute adverse 

employment actions where neither resulted in a reduction in pay, 

a change of job duties, the disentitlement to a raise, or the 

plaintiff's termination, demotion, or suspension); Taylor v. 

Geithner, 703 F.3d 328, 338 (6th Cir. 2013).  This is so despite 

the fact that the reprimand brought Petitioner one step closer 

to termination.
3/
  As the court explained in Oest v. Illinois 

Department of Corrections, 240 F.3d 605, 613 (7th Cir. 2001):  

Nor do we believe that the oral or written 

reprimands received by Ms. Oest under the 

Department's progressive discipline system 

can be considered . . . as implicating 

sufficiently tangible job consequences to 

constitute an independent basis of liability 

under Title VII.  With the benefit of 

hindsight, it can be said that, in this 

case, each oral or written reprimand brought 

Ms. Oest closer to termination.  Such a 

course was not an inevitable consequence of 

every reprimand, however . . . .  Moreover, 

Ms. Oest has not pointed to any immediate 

consequence of the reprimands, such as the 
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ineligibility for jobs benefits like 

promotion, transfer to a favorable location, 

or an advantageous increase in 

responsibilities.  

 

(internal citations and quotation marks omitted).   

17.  As Petitioner has failed to demonstrate that the 

December 5, 2013, reprimand constituted an adverse employment 

action, her claim of disparate treatment must be dismissed. 

B.  Constructive Discharge 

18.  The undersigned turns next to Petitioner's principal 

contention——namely, that she was constructively discharged from 

her nursing position.  Proving such a claim is no easy task: 

To establish a constructive discharge, a 

plaintiff must show that working conditions 

were so intolerable that a reasonable person 

in her position would have been compelled to 

resign.  This objective standard sets a high 

threshold; it requires a plaintiff to show 

harassment that is more severe or pervasive 

than the minimum level required to establish 

a hostile working environment.  We have 

required pervasive conduct by employers 

before finding that a constructive discharge 

occurred. 

 

Menzie v. Ann Taylor Retail, Inc., 549 Fed. Appx. 891, 894-95 

(11th Cir. 2013)(internal citations and quotation marks 

omitted); Tutman v. WBBM-TV, Inc., 209 F.3d 1044, 1050 (7th Cir. 

2000)("Working conditions for constructive discharge must be 

even more egregious than the high standard for hostile work 

environment because in the ordinary case, an employee is 
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expected to remain employed while seeking redress.")(internal 

quotation marks omitted). 

 19.  Turning to the merits, the incidents detailed in 

paragraph six, supra, fail to meet even the standard for a 

hostile work environment, as conduct far more egregious has been 

held to be insufficiently severe and pervasive to alter the 

terms and conditions of employment.  See Godoy v. Habersham 

Cnty., 211 Fed. Appx. 850, 853-54 (11th Cir. 2006)(affirming 

summary judgment for defendant on hostile environment claim, 

notwithstanding evidence that plaintiff was subjected to racial 

slurs "almost every shift," was told by a supervisor "to go back 

to his boat and sail to South America where he belongs," and, on 

one occasion, was battered by a supervisor); Barrow v. Georgia 

Pacific Corp., 144 Fed. Appx. 54, 57-58 (11th Cir. 2005) 

(affirming order granting summary judgment for defendant, 

despite plaintiff's allegations that he saw displays of the 

rebel flag on tool boxes and hard hats, the letters "KKK" on a 

bathroom wall, and a noose in another employee's locker; that a 

superintendent called him "nigger" three times in one year, 

repeatedly referred to him as "boy," and told him two or three 

times that he was going to kick his "black ass"; and that his 

supervisor called him a "nigger" and threatened to "cut" him if 

he looked at "that white girl")
4/
; Lawrence v. Wal-Mart Stores, 
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Inc., 236 F. Supp. 2d 1314, 1318-19, 1325 (M.D. Fla. 2002) 

(granting defendant's motion for summary judgment on hostile 

environment claim, notwithstanding evidence that manager made 

threats to an African-American plaintiff, such as "I have that 

gun at home along with several more at home just like it to 

shoot blacks," while patting him on the back; that, after 

plaintiff received positive feedback from upper management, 

manager told him "we don't like heroes . . . remember how we did 

blacks back in the thirties when they got out of hand . . . we 

would take them out back and lynch them"; and that, on several 

occasions, plaintiff was referred to as "homeboy" and "boy").   

 20.  In light of Petitioner's failure to prove the 

existence of a hostile work environment, she cannot, as a matter 

of law, establish that a constructive discharge occurred.  

Barrow, 144 Fed. Appx. at 59 ("[Plaintiff], as explained, failed 

to meet even the standard for a hostile work environment.  She 

cannot, therefore, meet the higher standard for constructive 

discharge"); Dexter v. Amedisys Home Health, Inc., 965 F. Supp. 

2d 1280, 1293 (N.D. Ala. 2013)(same as Barrow). 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order adopting the Findings of Fact and 
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Conclusions of Law contained in this Recommended Order.  

Further, it is RECOMMENDED that the final order dismiss the 

Petition for Relief.   

DONE AND ENTERED this 18th day of December, 2014, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 

Edward T. Bauer 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675  

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 18th day of December, 2014. 

 

 

ENDNOTES 

 
1/
  Although the record includes copies of several previous 

reprimands (dated April 14, 2011, July 10, 2012, and January 8, 

2013), only the reprimand of December 5, 2013, was squarely 

pleaded in the Complaint.  Carter v. City of Pompano, DOAH 

Case No. 10-10513 (Fla. DOAH Jan. 25, 2012; FCHR Mar. 27, 2012) 

(explaining that, in order to prevent circumvention of FCHR's 

investigatory and conciliatory role, only those claims that are 

"fairly encompassed" within a timely-filed complaint can be the 

subject of an administrative proceeding).  In any event, there 

is no evidence that the issuance of the earlier reprimands 

resulted in tangible harm, nor has it been shown that the 

discipline was imposed because of Petitioner's protected status. 

  
2/
  During her case-in-chief, Petitioner also adduced testimony 

from three African-American co-workers——Regine Smith, Cheryl 
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Cobb, and Shermel Parham——each of whom recounted alleged 

instances of mistreatment suffered at the hands of Ms. Duncan or 

other members of the staff.  In particular, Ms. Smith testified 

that Ms. Duncan frequently spoke to her "like a dog" (an issue 

she asserts was ignored by Bayside's management); that 

Ms. Duncan made an unnecessary telephone call to her 

(Ms. Smith's) husband in an effort to stir up trouble; and that, 

on one occasion, Ms. Duncan wrongfully threatened to escort her 

out of the building.  Similarly, Ms. Parham asserted that 

Ms. Duncan threatened to "get rid" of her; "poked" her chest 

with a document; yelled at her on a frequent basis; and unfairly 

issued her a reprimand for neglecting to tell a physician that 

the delivery of an antibiotic had been delayed.  For her part, 

Ms. Cobb testified that Amber Jordan, a desk nurse, stated that 

"blacks are stupid . . . and don't understand the answer 'no,'" 

and that Ms. Duncan did nothing about it when a complaint was 

raised. 

 

Save for the incident in which Ms. Duncan telephoned 

Ms. Smith's husband, there is an absence of competent evidence 

that Petitioner was aware of the foregoing events at the time of 

her resignation.  As such, the testimony detailed above, even if 

credible, cannot support Petitioner's claim of constructive 

discharge.  See Adams v. Austal, U.S.A., L.L.C., 754 F.3d 1240, 

1258 (11th Cir. 2014)("The district court did not abuse its 

discretion by excluding evidence about incidents of harassment 

of which [plaintiffs] were unaware"); Berryman v. SuperValu 

Holdings, Inc., 669 F.3d 714, 718 (6th Cir. 2012)("In short, a 

plaintiff does not need to be the target of, or a witness to 

harassment in order to consider that harassment in the totality 

of the circumstances; but he does need to know about it"); 

Hargrave v. Cnty. of Atlantic, 262 F. Supp. 2d 393, 421 (D.N.J. 

2003)("[T]here must at least be some evidence that plaintiff was 

subjectively aware of the discrimination or harassment allegedly 

directed at her fellow employees at some point during the course 

of her employment"); Velez v. QVC, Inc., 227 F. Supp. 2d 384, 

410 (E.D. Pa. 2002)("[A] plaintiff relying upon the employer's 

past discriminatory conduct toward other employees must show 

that he or she was aware of the incidents during his or term of 

employment, and that, under the circumstances of the case, there 

is a nexus between the discrimination directed at him or her, 

and that directed at others").  

  
3/
  The December 5, 2013, reprimand expressly warned Petitioner 

that "any other disciplinary action may result in termination." 
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4/
  The Eleventh Circuit's opinion in Barrow has been cited with 

approval by the Fourth District Court of Appeal.  See Fla. Dep't 

of Child. & Fams. v. Shapiro, 68 So. 3d 298, 304 (Fla. 4th DCA 

2011)(citing Barrow in support of holding that co-worker's 

racial and religious comments were insufficiently severe to 

alter the terms and conditions of plaintiff's employment). 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

STANLEY BYRDSELL, 

 

     Petitioner, 

 

vs. 

 

HOMEOWNERS ASSOCIATION OF EAGLE 

CREEK, INC., 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 13-2584 

 

 

RECOMMENDED ORDER 

 

An administrative hearing was held in this case on  

November 19, 2014, by video teleconference in Tallahassee and 

Orlando, Florida, before William F. Quattlebaum, an 

Administrative Law Judge of the Division of Administrative 

Hearings. 

APPEARANCES 

For Petitioner:  Stanley Byrdsell, pro se 

                      Post Office Box 1645 

                 Windermere, Florida  34786 

 

For Respondent:  Sarah Elizabeth Gammon, Esquire 

                      Law Office of Karen Wonsetler, P.A. 

                      Suite 135 

                      860 North Orange Avenue 

                 Orlando, Florida  32801-1011 

 

STATEMENT OF THE ISSUE 

The issue in this case is whether the Homeowner’s 

Association of Eagle Creek, Inc., (Respondent) discriminated 
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against Stanley Byrdsell (Petitioner) based on race or 

disability. 

PRELIMINARY STATEMENT 

On July 15, 2013, the Florida Commission on Human Relations 

(FCHR) forwarded to the Division of Administrative Hearings 

(DOAH), a Petition for Relief from an Unlawful Housing Practice 

filed by the Petitioner.  After neither party responded to the 

Initial Order issued on July 16, 2013, the hearing was scheduled 

to commence on September 17, 2013.   

Upon notice that the Initial Order had been incorrectly 

mailed, the hearing was cancelled and, on August 19, 2013, an 

Amended Initial Order was issued.  On that same date, the 

Respondent filed a Motion to Dismiss or in the Alternative to 

Continue/Abate, stating that the issues in the case were also the 

subject of a related legal proceeding.  On August 26, 2013, the 

Respondent filed an Amended Motion to Dismiss or in the 

Alternative to Continue/Abate.  Absent any response from the 

Petitioner, an Order to Show Cause was entered on September 5, 

2013, directing the Petitioner to file a response specifically 

addressing the matters raised in the pending motions.  On 

September 9, 11 and 12, 2013, the Petitioner filed responses to 

the Order to Show Cause.  After review of the motions and 

responses, an Order Denying Motion to Dismiss and Placing Case in 

Abeyance was issued on October 21, 2013.   
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As set forth in various orders, the parties were required to 

file periodic joint reports on the status of the related 

proceeding.  The hearing was eventually rescheduled for  

November 19, 2014.  A Motion for Continuance filed by the 

Respondent on October 20, 2014, was denied.   

At the hearing, the Petitioner presented the testimony of 

one witness, testified on his own behalf, and had Exhibits B, C, 

H through L, N, and P through V admitted into evidence.  The 

Respondent presented the testimony of two witnesses and had 

Exhibits 1, 2 and 5 admitted into evidence.  

No transcript of the hearing was filed.  Both parties filed 

Proposed Recommended Orders. 

FINDINGS OF FACT 

1.  At all times material to this case, the Petitioner was a 

homeowner at, and resident of, a residential community identified 

as “Eagle Creek” in Orlando, Florida.   

2.  The Petitioner is an African-American male.  On 

occasions during his residency at Eagle Creek, the Petitioner 

relied on a wheelchair for mobility following surgeries related 

to injuries sustained in automobile accidents.   

3.  The Respondent is the legal entity created, in relevant 

part, to manage common areas at Eagle Creek, to enforce various 

Eagle Creek property restrictions, and to collect assessments 

from Eagle Creek homeowners.   
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4.  The Petitioner’s complaint of discrimination by the 

Respondent was essentially focused on his interactions with Maria 

Loffredo, the Respondent’s manager during the time the Petitioner 

resided at Eagle Creek.  Ms. Loffredo is no longer employed by 

the Respondent.   

5.  The evidence is insufficient to establish that the 

Respondent, or any person employed by the Respondent, 

discriminated against the Petitioner in any manner based on his 

race or disability.   

6.  The evidence is insufficient to establish that the 

Respondent, or any person employed by the Respondent, treated the 

Petitioner in any manner differently than any other resident of 

Eagle Creek.   

UNPAID ASSESSMENTS 

7.  Collection of assessments from Eagle Creek homeowners 

appears to have been a substantial issue for the Respondent.  At 

one point during the relevant period, approximately 60 percent of 

Eagle Creek homeowners, including the Petitioner, were delinquent 

in paying assessments to the Respondent.   

8.  The Respondent routinely provided delinquent homeowners 

with an opportunity to become current on unpaid assessments by 

making periodic installment payments of the funds due.  The 

periodic payment plans were documented by written agreements 

executed between the Respondent and the participating homeowners.   
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9.  The Petitioner was offered the opportunity to enter into 

such an installment payment plan to satisfy the unpaid 

assessments, but did not do so.  The evidence fails to establish 

that the Respondent’s efforts to collect the unpaid assessments 

from the Petitioner were in any manner different from the 

collection efforts routinely applied to all Eagle Creek 

homeowners who were in arrears on assessment payments.   

10.  The Petitioner testified that he and Ms. Loffredo 

entered into a verbal agreement whereby he would provide web 

design services to the Respondent in an amount equal to his 

unpaid assessments.  The Petitioner offered no documentation to 

support the assertion.   

11.  Ms. Loffredo denied entering into such an agreement and 

testified that she had no authority to enter into a contract with 

the Petitioner without approval by the Respondent’s board of 

directors.  There is no evidence that the board of directors ever 

considered any such agreement between the Petitioner and the 

Respondent.   

12.  The evidence fails to establish the existence of any 

agreement between the Petitioner and the Respondent regarding web 

design services.   

THE PLYWOOD RAMP 

13.  As previously stated, the Petitioner occasionally 

relied on a wheelchair for mobility.  During those times, the 
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Petitioner placed a sheet of plywood across an entry step at the 

front of his house to facilitate his entry into the home.   

14.  On more than one occasion, Ms. Loffredo contacted the 

Petitioner to inquire about his use of the plywood ramp.  The 

Petitioner has asserted that Ms. Loffredo harassed him about the 

ramp, and that her inquiries were discriminatory.  At the 

hearing, the Petitioner’s former girlfriend testified that she 

believed Ms. Loffredo was rude or disrespectful during the 

inquiries.   

15.  The evidence fails to establish that Ms. Loffredo’s 

inquiries were discriminatory in any manner.  The Respondent took 

no action whatsoever to prohibit or restrict the Petitioner’s use 

of the ramp.   

COMMUNITY INSPECTIONS 

16.  The Petitioner has asserted that Ms. Loffredo targeted 

his home for various inspections in order to harass or intimidate 

him because of his race or disability.  The evidence fails to 

establish that the Petitioner’s residence was inspected more 

frequently than that of other homeowners in Eagle Creek, or that 

the Petitioner was subjected to property restrictions different 

from those applied to other homeowners.   

RACIAL SLUR 

17.  The Petitioner has asserted that, on one occasion, he 

observed Ms. Loffredo parked in front of his house, and alleged 
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that when he approached her to ask about her presence, she 

responded by directing a racial slur towards him and then driving 

off.   

18.  Ms. Loffredo testified that she routinely went through 

the Eagle Creek community to monitor homeowner compliance with 

property restrictions, but denied making the statement attributed 

to her by the Petitioner.   

19.  The evidence is insufficient to establish that the 

alleged racial statement occurred.   

ENTRY GATE REMOTE CONTROLS 

20.  Eagle Creek is a private community.  Entry into Eagle 

Creek is through gated and guarded access points.   

21.  Residents entering the community use coded electronic 

devices to open the gate.  Residents, as well as non-residents, 

can also gain entry into the community by stopping at a 

guardhouse, where security personnel are present on a 24-hour 

basis.   

22.  The Respondent’s governing documents provide that a 

resident’s electronic gate access can be suspended for non-

payment of assessments.  At some point after the Petitioner 

became delinquent in payment of assessments, the Respondent 

disabled the Petitioner’s entry codes, thereby suspending the 

Petitioner’s ability to enter the development through the 

electronic gate.   
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23.  The Respondent suspended electronic gate access for 

numerous residents who were delinquent in paying assessments.   

24.  The evidence fails to establish that the suspension of 

the Petitioner’s electronic access codes was related to the 

Petitioner’s race or disability.   

25.  Notwithstanding the Petitioner’s non-payment of 

assessments, the Petitioner’s ability to enter through the 

electronic gate system was restored after he provided a letter to 

the Respondent asserting that one of the Petitioner’s children 

had a medical condition.   

GATE INCIDENT 

26.  At some point as the Petitioner drove a vehicle through 

an open electronic entry gate, the wooden gate came down onto the 

Petitioner’s vehicle before it had cleared the entry point.  The 

gate was damaged as the Petitioner continued to drive as the gate 

came down.   

27.  Ms. Loffredo became aware of the incident when 

witnesses who observed the Petitioner driving through the entry 

reported it to her.  The gates are common property owned by the 

Respondent.   

28.  Ms. Loffredo thereafter contacted law enforcement 

authorities to document the incident, and she went to the gate to 

observe the damaged gate.   
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29.  The evidence fails to explain why the gate closed while 

the Petitioner’s vehicle was proceeding through it.   

30.  Although the Petitioner generally asserted that  

Ms. Loffredo committed some type of discriminatory act towards 

him in relation to these events, there is no evidence to support 

the assertion.   

VANDALISM 

31.  On one occasion, a group of juveniles accompanied by an 

adult drove through a part of Eagle Creek while tossing raw eggs 

at presumably random houses and cars.  The Petitioner’s residence 

and vehicle were hit and damaged by the eggs.   

32.  Before the vandals managed to escape from Eagle Creek, 

the Petitioner and a neighbor managed to stop and detain them, 

and then contacted local law enforcement authorities.   

33.  Ms. Loffredo became aware of the incident, and came to 

the scene while the law enforcement authorities were present.   

34.  Ms. Loffredo determined that there was no damage to the 

Respondent’s property and apparently so advised the law 

enforcement authorities.   

35.  The Petitioner has asserted that Ms. Loffredo also told 

law enforcement officers to refrain from prosecuting the vandals 

for the apparent damage to private property caused by the event, 

and that her actions in this regard were discriminatory towards 

him.   
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36.  There is no evidence that the Petitioner filed any 

complaint with local law enforcement or pursued any legal action 

against the vandals.   

37.  Ms. Loffredo denied telling the law enforcement 

authorities not to prosecute the vandals for damage to private 

property.  There is no evidence that Ms. Loffredo had any 

authority to prevent the prosecution of the vandals.   

38.  Even presuming that Ms. Loffredo somehow had the 

authority to prevent prosecution of neighborhood vandals, the 

Petitioner’s claim that Ms. Loffredo discriminated against him 

based on race or disability would suggest that the vandals were 

prosecuted for damage to houses or vehicles owned by other 

residents of Eagle Creek.  There was no evidence presented that 

the vandals were prosecuted on behalf of any Eagle Creek 

homeowner.   

39.  The evidence fails to establish that Ms. Loffredo had 

any authority or took any action to prevent criminal prosecution 

of the vandals for damage to the Petitioner’s private property, 

or to that of any other Eagle Creek resident.   

LOCAL GOVERNMENT CODE ENFORCEMENT 

40.  The Petitioner has asserted that the Respondent 

targeted his residence by frequently filing various complaints 

with the local housing code enforcement agency.  While local 

housing code enforcement inspectors apparently received a number 
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of complaints about the condition of the Petitioner’s residence, 

the evidence fails to establish that the Respondent was the 

source of the complaints.  Further, there is no evidence that 

such complaints were related to the Petitioner’s race or 

disability. 

CONCLUSIONS OF LAW 

41.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to sections 120.569 and 120.57(1), Florida 

Statutes (2013).   

42.  The FCHR and the United States Department of Housing 

and Urban Development (HUD) administer the Fair Housing Act 

(Act), sections 760.20 through 760.37, Florida Statutes.   

43.  In relevant part, section 760.23(2), Florida Statutes, 

provides as follows:   

Discrimination in the sale or rental of 

housing and other prohibited practices.  

 

*     *     * 

 

It is unlawful to discriminate against any 

person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or facilities 

in connection therewith, because of race, 

color, national origin, sex, handicap, 

familial status, or religion. 

 

44.  The Act is patterned after Title VIII of the Civil 

Rights Act of 1968, as amended by the Fair Housing Act of 1988, 
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and discrimination covered under the Act is the same 

discrimination prohibited under the Federal Fair Housing Act.  

When “a Florida statute is modeled after a federal law on the 

same subject, the Florida statute will take on the same 

constructions as placed on its federal prototype.”  Brand v. Fla. 

Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994).   

45.  To establish that unlawful discrimination has occurred, 

the Petitioner must produce either direct or circumstantial 

evidence of discrimination.  Direct evidence is evidence which 

could prove the existence of discriminatory intent without resort 

to inference or presumption.  Carter v. City of Miami, 870 F.2d 

578, 580-81 (11th Cir. 1989).  Courts have held that “only the 

most blatant remarks, whose intent could be nothing other than to 

discriminate” constitute direct evidence of discrimination.  

Damon v. Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 1358-

59 (11th Cir. 1999).   

46.  The Petitioner presented no direct evidence that the 

Respondent had committed unlawful discrimination against the 

Petitioner based on the Petitioner’s race or disability.   

47.  The allegation that Ms. Loffredo directed a racial slur 

towards the Petitioner, which could constitute direct evidence of 

discrimination, was not supported by credible evidence.   

48.  When there is no direct evidence of discrimination, the 

Petitioner may establish unlawful discrimination through the 
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presentation of circumstantial evidence.  Such evidence is 

subject to the analysis set forth in McDonnell Douglas Corp. v. 

Green, 411 U.S. 792 (1973) and Texas Department of Community 

Affairs v. Burdine, 450 U.S. 248 (1981).  Under such analysis, 

the Petitioner has the initial burden of establishing a prima 

facie case of unlawful discrimination.  The failure to establish 

a prima facie case ends the analysis.   

49.  If the Petitioner is able to prove a prima facie case 

by a preponderance of the evidence, the burden shifts to the 

Respondent to articulate a legitimate, non-discriminatory reason 

for its actions.  If the Respondent produces evidence that the 

basis for its action was non-discriminatory, then the Petitioner 

must establish that the proffered rationale was not the true 

reason for the action but was merely a pretext for 

discrimination.  St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 

516-518 (1993).   

50.  The evidence presented in this case is insufficient to 

meet the burden of establishing a prima facie case of 

discrimination against the Petitioner based on the Petitioner’s 

race or disability.  Because the failure to establish a prima 

facie case ends the analysis, the Petitioner’s complaint must be 

dismissed. 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is hereby RECOMMENDED that the Florida Commission on 

Human Relations enter a final order dismissing the Petition for 

Relief filed by Stanley Byrdsell. 

DONE AND ENTERED this 15th day of December, 2014, in 

Tallahassee, Leon County, Florida. 

S                                   

WILLIAM F. QUATTLEBAUM 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 15th day of December, 2014. 

 

 

COPIES FURNISHED: 

 

Karen Wonsetler, Esquire 

Suite 135 

860 North Orange Avenue 

Orlando, Florida  32601 

(eServed) 

 

Stanley Byrdsell 

Post Office Box 1645 

Windermere, Florida  34786 

(eServed) 
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Cheyanne Michelle Costilla, General Counsel 

Florida Commission on Human Relations 

Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301 

(eServed) 

 

Sarah Elizabeth Gammon, Esquire 

Law Office of Karen Wonsetler, P.A. 

Suite 135 

860 North Orange Avenue 

Orlando, Florida  32801-1011 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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