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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

TERRA FRANKLIN-SHAW, 

 

     Petitioner, 

 

vs. 

 

JACKSONVILLE HOUSING AUTHORITY, 

 

     Respondent. 

                              / 

 

  

 

 

 

Case No. 13-0025 

 

RECOMMENDED ORDER 

 

 Pursuant to notice, this case was heard on October 18, 2013 

and November 22, 2013, by video teleconference at sites in 

Tallahassee, Florida and Jacksonville, Florida, before E. Gary 

Early, a designated Administrative Law Judge of the Division of 

Administrative Hearings.  

APPEARANCES 

For Petitioner:  Jamison Jessup, Qualified Representative 

     557 Noremac Avenue 

     Deltona, Florida  32738  

                            

For Respondent:  Wendy L. Mummaw, Esquire  

     Katy A. Harris, Esquire 

     Office of General Counsel 

     117 West Duval Street, Suite 480 

      Jacksonville, Florida  32202 

  

STATEMENT OF THE ISSUE 

 Whether the Petitioner was subject to an unlawful 

employment practice by Respondent, Jacksonville Housing 
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Authority, on account of her disability, in violation of section 

760.10, Florida Statutes. 

PRELIMINARY STATEMENT 

 On or about June 5, 2012, Petitioner, Terra Franklin-Shaw 

(Petitioner), filed a complaint of discrimination with the 

Florida Commission on Human Relations (FCHR) which alleged that 

Respondent, Jacksonville Housing Authority (JHA or Respondent), 

violated section 760.10, Florida Statutes, by discriminating 

against her on the basis of her disability. 

 On December 5, 2012, the FCHR issued a Determination: 

No Cause and a Notice of Determination: No Cause, by which the 

FCHR determined that reasonable cause did not exist to believe 

that an unlawful employment practice occurred.  On December 26, 

2012, Petitioner filed a Petition for Relief with the FCHR.  The 

Petition was transmitted to the Division of Administrative 

Hearings to conduct a final hearing.  

 The final hearing was initially set for March 7, 2013.  On 

February 28, 2013, a motion to continue the final hearing was 

filed by Petitioner.  The motion was granted, and the hearing 

was rescheduled for July 11-12, 2013.  On April 19, 2013, 

Respondent moved to continue the rescheduled hearing based on 

the unavailability of a critical witness.  The motion was 

granted, and the hearing was rescheduled for August 8-9, 2013.  

On July 29, 2013, Petitioner moved to continue the rescheduled 
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hearing based on a family medical matter.  The motion was 

granted, and upon the filing of a status report by the parties, 

the hearing was rescheduled for October 18, 2013.  On October 7, 

2013, this matter was transferred to the undersigned for further 

proceedings.   

 A prehearing stipulation was filed by the parties on 

October 14, 2013.  Those facts admitted by both parties are 

hereby accepted and adopted without restatement herein.   

 On October 15, 2013, Respondent filed a motion in limine to 

limit evidence of the condition of the JHA office building to 

which Petitioner was assigned as it may have existed more than 

one year prior to the filing of the complaint with the FHRC, and 

to limit evidence of any claim based on retaliation for 

Petitioner’s previous claim of discrimination filed with the 

federal Equal Employment Opportunities Commission.  The motion 

was taken up at the hearing, and discussion of the basis for the 

rulings on the issues may be found in the transcript of the 

hearing.  To summarize, the motion in limine regarding the 

condition of the building was denied, with the admissibility of 

evidence of building conditions to be determined on a case-by-

case basis.  The motion in limine regarding the claim of 

retaliation was granted, since retaliation was not identified as 

a basis for Petitioner’s claim in the initial charge of 

discrimination. 
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 The hearing commenced as scheduled on October 18, 2013.  

The hearing was not completed in the time allotted, and was 

thence scheduled for completion on November 22, 2013.  The 

hearing was reconvened and concluded as scheduled. 

 At the final hearing, Petitioner testified on her own 

behalf, and presented the testimony of Anthony Whitted, a former 

inspector and maintenance mechanic with the JHA; Michael Sapp, a 

former truck driver for the JHA, who was terminated from 

employment on February 27, 2012; and Ora Middleton, a former co-

worker of Petitioner in the JHA’s office of Resident Services, 

who was discharged from employment with the JHA in March 2012.  

Petitioner’s Exhibit A.1, A.10 through A.32, and A.34; Exhibit 

B.1 through B.6; Exhibit D.1, D.2, and D.3; Exhibit E.1 through 

E.3; Exhibit F.1 through F.4, and F.7; Exhibit G, pages 1 

through 30; Exhibit H, pages 1 through 4; and Exhibit I, pages 1 

through 16 were received into evidence. 

 At the final hearing, Respondent presented the testimony of 

Mark Mongon, a licensed mold assessor and mold remediator 

employed by TCB Envirocorp; and Joyce Quaintance Couch, the JHA 

vice-president of Resident Services.  Respondent’s Exhibit 1; 

Exhibit 2; Exhibits 4 through 6; Exhibit 7.1 through 7.9; 

Exhibit 8.1 through 8.17; Exhibit 9; Exhibit 10.1 through 10.82; 

Exhibit 11.1 through 11.21; and Exhibits 12 through 16 were 

received into evidence.      
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 A three-volume Transcript of the hearing was filed on 

November 22, 2013 (volumes I and II) and December 12, 2013 

(volume III).  At the request of the parties, proposed 

recommended orders were to be filed on January 21, 2014.  The 

date was twice extended, with proposed orders finally due on 

February 10, 2014.  The parties timely filed their post-hearing 

Proposed Recommended Orders, which have been considered in the 

preparation of this Recommended Order.  References to statutes 

are to Florida Statutes (2012) unless otherwise noted. 

FINDINGS OF FACT 

 1.  Petitioner, Terra Franklin-Shaw was, at all times 

relevant to this matter, an employee of JHA.   

 2.  JHA is a municipal-housing authority with the authority 

to, among other duties, administer public housing and affordable 

housing programs in the City of Jacksonville.  Respondent 

employs more than 15 full-time employees at any given time. 

 3.  Among the properties owned or managed by JHA is an 

administrative office and maintenance building located at 

1085 Golfair Boulevard, Jacksonville, Florida (1085 Golfair).  

Among the offices at 1085 Golfair were those of Resident 

Services. 

 4.  Petitioner had been employed by JHA since September 6, 

2000.  
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 5.  Petitioner was a senior service coordinator in Resident 

Services.  The position of senior service coordinator requires 

supervision of three other employees as an essential element of 

the position.   

 6.  The senior service coordinator is responsible for 

managing a caseload of participants in various JHA programs, and 

is required to meet with and provide counseling for program 

participants at the Resident Services offices as an essential 

element of the position. 

 7.  Program-participant files are kept at the Resident 

Services offices at 1085 Golfair.  Files maintained by JHA 

contain confidential information regarding program participants.  

 8.  In June, 2010, Petitioner became ill.  She had 

difficulty breathing, and experienced skin irritation.  Over the 

next months, she was seen by several different doctors. 

 9.  The parties stipulated that Petitioner “meets the 

definition for being disabled pursuant to the Americans with 

Disabilities Act (ADA) regarding her allergies, asthma, and 

pulmonary issues.”  There is, however, no credible, non-hearsay 

evidence to support a finding that Petitioner’s allergies, 

asthma, and pulmonary issues were caused by conditions at 1085 

Golfair. 

 10.  On May 26, 2011, Petitioner received a note from her 

physician indicating that she should avoid mold due to mold 
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allergies.  Petitioner testified that she provided the note to 

Ms. Couch and to the JHA human relations director.  

 11.  On May 27, 2011, JHA commissioned a licensed mold 

assessment and remediation company, TCB Envirocorp (TCB) to 

perform air sampling at 1085 Golfair.  TCB performed a visual 

inspection of the Resident Services suite of offices in which 

Petitioner worked, and performed air sampling in those areas.  

 12.  Visual inspection of horizontal and vertical surfaces 

in Resident Services revealed no visible mold. 

 13.  The results of the air quality sampling showed levels 

of mold outside of the building were roughly five times higher 

than levels of mold in Resident Services.  Applying standard 

industrial hygiene practices, the Resident Services offices had 

no known hazard condition, and were safe for occupancy. 

 14.  The results of the May 27, 2011, sampling were 

memorialized in a June 5, 2011 report. 

 15.  On June 10, 2011, Petitioner received a doctor’s note 

again indicating that Petitioner should be excused from exposure 

to mold. 

 16.  On June 20, 2011, JHA called TCB back to 1085 Golfair 

to perform a more comprehensive mold inspection of the entire 

building.  



8 

 

 17.  TCB performed another visual inspection of Resident 

Services, and again observed no visible evidence of mold in that 

office suite.   

 18.  TCB did note some visible mold behind the wallpaper in 

one front-facing office in a different area of the building that 

had resulted from a leaking window seal, and in the drywall 

ceiling above the HVAC room that had resulted from condensation 

from the above-ceiling ducting.  Mr. Mongon described the 

visible mold as “very minor in nature.”  Both areas were well 

removed from Petitioner’s office.  TCB recommended that those 

areas be cleaned, and that a HEPA vacuum and HEPA filter be 

used.  

 19.  The June 20, 2011, inspection and air sampling again 

showed levels of mold outside of the building to be 

substantially higher than levels of mold inside of the building.  

Thus, the building in general -- and the Resident Services 

offices specifically -- was safe for occupancy. 

 20.  On July 7, 2011, Petitioner went on medical leave 

pursuant to the Family Medical Leave Act (FMLA). 

 21.  On September 13, 2011, Petitioner was cleared to 

return to work, with the instruction that she should avoid 

construction dust or mold areas. 

 22.  Petitioner returned to work on September 21, 2011. 



9 

 

 23.  Upon her return to work, Petitioner was assigned to 

the JHA’s 1085 Golfair Boulevard offices. 

 24.  The day after her return from FMLA leave, 

September 22, 2011, Petitioner visited the hospital.  She was 

discharged before noon with instruction to engage in no 

strenuous activity, to rest, and to not work for the remainder 

of the day or the following day.  The activity-restriction note 

offered no suggestion of the reason for the visit or the 

restriction. 

 25.  Over the course of the next six months, after some -- 

but not all -- of her absences, Petitioner presented JHA with 

notes from various physicians establishing that she had been 

seen by the physician and authorizing her return to work.
1/
  

Several notes stated that Petitioner should avoid construction 

dust, mold, and “fumes.”  Most, however, either authorized 

Petitioner’s return to work without restriction, or were silent 

as to any respiratory restrictions.  

 26.  After Petitioner’s return from FMLA leave, whenever 

there were activities at 1085 Golfair that Petitioner believed 

might aggravate her breathing conditions, e.g. painting, JHA 

allowed Petitioner to temporarily work from offices in other 

buildings until the activity was completed. 

 27.  On or about October 31, 2011, painting was scheduled 

to be performed at one of the alternate office buildings to 
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which Petitioner was assigned while painting was being performed 

at 1085 Golfair.  JHA was preparing for its annual HUD 

inspection, and was “sprucing up all the properties.”  

Petitioner did not ask to work from another location, but rather 

called Ms. Couch to advise her that she was going to stay home 

for the day. 

 28.  Whenever there was construction at 1085 Golfair, 

Petitioner was able to use the front door for ingress and 

egress, and was able to access the bathrooms and break room 

without having to go through the areas undergoing construction. 

 29.  Petitioner never requested that she be allowed to work 

from her home.  Given the nature of her essential job duties, 

such a request, if made, would not have been feasible. 

 30.  For the two-week period from September 26, 2011 

through October 9, 2011, Petitioner was at work for 49.5 hours, 

and took 30.5 hours of leave without pay. 

 31.  For the two-week period from October 10, 2011 through 

October 23, 2011, Petitioner was at work for 61.0 hours, took 

3.0 hours of leave without pay, and took 16.0 hours of workers’ 

compensation leave for days on which painting was being 

performed at 1085 Golfair. 

 32.  For the two-week period from October 24, 2011 through 

November 6, 2011, Petitioner was at work for 42.0 hours, took 
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22.0 hours of leave without pay, took 8.0 hours of annual leave, 

and took 8.0 hours of personal holiday leave. 

 33.  For the two-week period from November 7, 2011 through 

November 20, 2011, Petitioner was at work for 37.75 hours, took 

32.75 hours of leave without pay, and took 1.5 hours of annual 

leave.  One day was a holiday. 

 34.  For the two-week period from November 21, 2011 through 

December 4, 2011, Petitioner was at work for 43.0 hours, took 

11.55 hours of leave without pay, and took 9.45 hours of annual 

sick leave.  Two days were holidays. 

 35.  The record reflects that many of Petitioner’s absences 

were requested without complying with the notice requirements 

established in JHA’s employee handbook.  Petitioner would often 

call in sick on the day she was going to take off, or would 

occasionally not call in but would present a doctor’s note 

after-the-fact.  Thus, her staff and program participants were 

often confused and uncertain as to when and whether Petitioner 

might be in the office. 

 36.  During Petitioner’s frequent absences from work, or 

when she was working at locations other than 1085 Golfair, she 

was not able to perform her supervisory duties on a regular, 

consistent basis.  Her supervisory duties were performed by 

Ms. Couch during those periods. 
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 37.  During Petitioner’s frequent absences from work, or 

when she was working at locations other than 1085 Golfair, she 

was not able to meet with program participants on a regular, 

consistent basis when they visited Resident Services.  In 

Petitioner’s absences, her staff had to take on her workload.  

In addition to handling clients, they were responsible for 

educational programs that were being organized and planned for 

the participants.  Ms. Couch received complaints from program 

participants that they could not reach Petitioner and were being 

neglected. 

 38.  Petitioner testified that she could adequately perform 

her duties as senior service coordinator from locations other 

than 1085 Golfair as long as she had access to participant 

files.  The files contain confidential information regarding 

program participants.  The Resident Services offices have 

secured filing cabinets that may not be readily available at 

other locations.  Ms. Couch testified convincingly that the 

security of the files is at risk when they are taken from the 

1085 Golfair offices.   

 39.  There are times when files must be available to other 

staff members of Resident Services, as when a caseworker is 

absent or unavailable when a participant appears at the office. 
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 40.  Having participant files at a location other than 

Resident Services is not a reasonable or practical 

accommodation.  

 41.  During the period from September 21, 2011 until early 

December 2011, Petitioner’s frequent absences from work created 

confusion and “chaos” in Resident Services.  As a result of 

Petitioner’s failure to perform her essential job functions, JHA 

decided to shift her duties from those involving supervising 

employees and meeting with program participants.  Instead, 

Petitioner was to be assigned to correcting escrow accounts kept 

for program participants in the family self-sufficiency program.   

 42.  The family self-sufficiency program is a program of 

the federal Department of Housing and Urban Development.  Rents 

for subsidized housing are based on the income of the 

participant.  Through the family self-sufficiency program, 

participants who find employment may place the monthly amount of 

their rent attributable to their increased income into an 

escrowed savings account.  At the end of five years of 

employment, the participant may draw on the account for down 

payment assistance on a home, to pay for education, or to engage 

in other activities designed to improve their quality of life.     

 43.  Due to errors over time in participant qualification 

information and the failure to apply changing HUD income limits, 

the amount held in many of the participants’ accounts was 
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inaccurate.  Correcting the escrow accounts was important 

because federal funding was, in part, dependent upon the local 

program being able to adequately manage and account for program 

funds. 

 44.  It was determined that Petitioner had the skill and 

experience to review participant files and make manual 

calculations and corrections to their accounts.  Ms. Couch 

testified that Petitioner was capable of manually correcting 

account files better than any other employee, herself included.  

 45.  There were between 270 and 300 participants in the 

family self-sufficiency program.  The time needed for correcting 

participant accounts varied based on the age of the account.  

For recently opened accounts, little correction would be 

necessary, and a file could be completed in as little as fifteen 

minutes.  For an account that was nearing the five-year 

completion date, collecting the participant data and manually 

applying the correct HUD income limits could take as long as an 

hour-and-a-half per file.  Ms. Couch testified that, on average, 

and without other duties to interfere, one could reasonably 

expect to review and correct six to eight files per day.   

 46.  On December 1, 2011, JHA prepared a memorandum setting 

forth Petitioner’s revised duties to review all participant 

escrow accounts for the family self-sufficiency program.  The 

memorandum provided that Petitioner would complete the review of 
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an average of 20 files per week.  The evidence demonstrates that 

20 files per week was a reasonable and achievable expectation.  

The memorandum set March 31, 2012, as the date by which the 

review process would be complete.   

 47.  On December 6, 2011, Petitioner signed the memorandum 

expressing her agreement with its terms. 

 48.  After December 6, Petitioner never asked to be moved 

from 1085 Golfair. 

 49.  For the two-week period from December 5, 2011 through 

December 18, 2011, Petitioner was at work for 44.5 hours, and 

took 35.5 hours of leave without pay. 

 50.  For the two-week period from December 19, 2011 through 

January 1, 2012, Petitioner was at work for 36.0 hours, and took 

28.0 hours of leave without pay.  Two days were holidays. 

 51.  For the two-week period from January 2, 2012 through 

January 15, 2012, Petitioner was at work for 48.5 hours, took 

7.5 hours of leave without pay, and took 16.0 hours of annual 

sick leave.  One day was a holiday. 

 52.  For the two-week period from January 16, 2012 through 

January 29, 2012, Petitioner was at work for 46.75 hours, took 

10.5 hours of leave without pay, took 11.5 hours of workers’ 

compensation leave, and took 3.25 hours of annual leave.  One 

day was a holiday. 
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 53.  Petitioner testified that when she was at work, she 

was capable of performing the duties assigned to her, and that 

the only reason she could not perform the escrow corrections was 

“because I was out sick.” 

 54.  Despite the extraordinary amount of time missed from 

work, Petitioner’s time entries show that she was at work for a 

total of 175.75 hours between December 5, 2011 and January 27, 

2012. 

55.  By January 27, 2012, Petitioner had completed the 

review of 20 files.  Ms. Couch advised Petitioner of her 

concerns with the pace of completion. 

 56.  For the two-week period from January 30, 2012 through 

February 12, 2012, Petitioner was at work for 51.5 hours, took 

26.5 hours of leave without pay, and took 2.0 hours of annual 

leave.  

 57.  For the two-week period from February 13, 2012 through 

February 26, 2012, Petitioner was at work for 56.0 hours, took 

11.0 hours of leave without pay, and took 5.0 hours of annual 

leave.  One day was a holiday. 

 58.  On February 16, 2012, Ms. Couch advised Petitioner in 

writing of her concerns with the pace of the escrow review.  

Ms. Couch testified that Petitioner had provided her with 22 

completed files, far fewer than the 20 files per week agreed 
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upon, and well under the pace that might be expected if a pace 

of one file per hour-and-a-half were met. 

 59.  On February 27, 2012, Ms. Couch again expressed her 

concern with the pace of review, noting that, as of that date, a 

total of 30 files had been completed and submitted to the 

accounting department to be updated. 

 60.  For the two-week period from February 27, 2012 through 

March 11, 2012, Petitioner was at work for 54.75 hours, took 

19.75 hours of leave without pay, and took 5.5 hours of annual 

leave.  

 61.  For the two-week period from March 12, 2012 through 

March 25, 2012, Petitioner was at work for 66.0 hours, took 13.5 

hours of leave without pay, and took 0.5 hours of annual leave.   

 62.  By March 21, 2012, roughly 15 weeks after Petitioner’s 

agreement to review 20 files per week, Petitioner had completed 

the review of 87 files. 

 63.  Petitioner did not go to work on March 26 or 27, 2012.  

On March 28, 2012, Petitioner visited her physician, who 

indicated Petitioner was under her care for asthma and severe 

reactive airway disease, and recommended that Petitioner refrain 

from working for the next 30 days.  Thereafter, Petitioner did 

not work through April 29, 2012, and took annual leave or leave 

without pay for that period.  
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 64.  By April 19, 2012, Ms. Couch had come to the 

conclusion that Petitioner was incapable of performing the 

duties of a senior service coordinator in Resident Services.  

She prepared a recommendation of termination and submitted it to 

the President and CEO of JHA.  The basis of her recommendation 

was Petitioner’s excessive absenteeism, the hardship that her 

absences posed for program participants and for the staff that 

she supervised, and Petitioner’s failure to perform the assigned 

task of performing escrow account review. 

 65.  Petitioner returned to work on April 30, 2012, and 

worked on that day and the following day, May 1, 2012.  

 66.  Petitioner took leave without pay from May 2, 2012 

through May 4, 2012 for an unspecified issue regarding her 

sister’s “condition” that required her to travel to Virginia.  

The request to be off on those days was sent by e-mail on May 2, 

2012 at 12:56 p.m.  It is not known when the request was 

received by Ms. Couch.  

 67.  Petitioner was terminated from employment on May 7, 

2012.  

Reasonable Accommodation 

 68.  When Petitioner returned to work from her FMLA leave 

in September 2011, with a recommendation that she avoid exposure 

to mold, JHA immediately contracted with a qualified 

environmental firm to assess whether 1085 Golfair had problems 



19 

 

with mold.  The initial assessment and subsequent more-detailed 

assessment revealed that indoor air-mold levels were at 

concentrations much lower than the ambient outside air.  The 

assessment revealed two areas in the building with minor mold 

problems, neither of which were in proximity to Resident 

Services or Petitioner’s office. 

 69.  Petitioner admitted that JHA allowed her to work from 

other locations when painting was scheduled, except for a single 

occasion when all of the alternative locations were undergoing 

maintenance in preparation for its annual HUD inspection.  In 

such instances, the central maintenance director would advise 

Ms. Couch when painting was scheduled, and Ms. Couch would then 

temporarily assign Petitioner to an alternative worksite while 

the painting was ongoing.   

 70.  When Petitioner was working at locations other than 

1085 Golfair, JHA provided her with a laptop computer to 

facilitate her temporary off-site work. 

71.  On or about January 19, 2012, Petitioner’s physician 

recommended that she wear a mask at work.  Upon being presented 

with the doctor’s recommendation, Ms. Couch provided Petitioner 

with a catalog from Office Depot, the company with which JHA 

contracts for office supplies.  Petitioner was asked to select 

the type of mask she wanted.  JHA did not want to purchase a 
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mask without Petitioner’s input so as to avoid buying something 

that would not accommodate her need. 

 72.  Upon going through the normal procurement process, JHA 

ordered and provided Petitioner with masks for her use by the 

beginning of the following week, which is found to be a 

reasonable period of time.  Although Ms. Couch was prepared to 

procure a mask in the 50 to 60 dollar range, the masks 

determined by Petitioner to be acceptable were simple “ninety-

nine cent” masks.
2/
   

 73.  In addition to the masks recommended by Petitioner’s 

physician, JHA also provided Petitioner with a HEPA air filter 

for her office.  The unit was provided to Petitioner without her 

having to ask or having to provide a doctor’s request.    

 74.  Petitioner suggested that JHA should have allowed her 

to permanently work from other JHA locations as a reasonable 

accommodation for her respiratory disability.  In this case, 

working from 1085 Golfair was an essential function of 

Petitioner’s job as a supervisor.  It is not a reasonable 

accommodation to have confidential files moved to and secured at 

another location, away from other employees who may need to 

access the files to meet the needs of program participants.  

Furthermore, it is not a reasonable accommodation to require 

program participants go to different locations depending on who 

their caseworker might be. 
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Ultimate Findings of Fact 

 75.  The evidence in this case demonstrates that JHA made 

reasonable accommodations to meet any known physical limitations 

asserted by Petitioner.   

 76.  JHA took timely and reasonable steps to demonstrate 

that 1085 Golfair was not infested with mold as alleged by 

Petitioner.  The evidence in that regard was convincing.   

 77.  JHA allowed Petitioner to work from alternate 

locations when activities, most notably painting, were to be 

conducted at 1085 Golfair, and provided her with a laptop 

computer to facilitate her off-site work.   

 78.  Petitioner had means of ingress and egress, and access 

to break rooms and restrooms, that allowed her to avoid areas of 

construction at 1085 Golfair when such were occurring.  

 79.  JHA provided Petitioner with breathing masks of her 

choice when asked.  JHA further provided Petitioner with a HEPA 

air filter for her office. 

 80.  JHA allowed Petitioner to perform duties that were 

within her level of skill and experience, but that would not 

require that she be continually available to supervise employees 

and meet with participants.  There was no suggestion by any 

party to this proceeding that Petitioner’s salary or benefits 

were altered as a result of the transfer of duties. 
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 81.  There were no accommodations related to conditions at 

1085 Golfair requested by Petitioner that were not met by JHA.   

 82.  Petitioner suggested that she could have been 

accommodated by being allowed to work at a location other than 

1085 Golfair.  Given her position as a supervisory senior 

service coordinator, the accommodation suggested would impose an 

undue hardship on the operation of the JHA.  There was no 

credible, competent, substantial evidence adduced at the hearing 

to suggest otherwise.   

CONCLUSIONS OF LAW 

 83.  Sections 120.569 and 120.57(1), Florida Statutes, 

grant the Division of Administrative Hearings jurisdiction over 

the subject matter of this proceeding and of the parties. 

Discrimination 

 84.  Section 760.10 provides, in pertinent part:  

(1)  It is an unlawful employment practice 

for an employer: 

  

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

  

 85.  Petitioner maintains that the JHA discriminated 

against her by failing to provide an alternate work environment 

as a reasonable accommodation for her disability. 
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 86.  Section 760.11(1) provides that “[a]ny person 

aggrieved by a violation of ss. 760.01-760.10 may file a 

complaint with the [FCHR] within 365 days of the alleged 

violation . . . .”  Petitioner timely filed her complaint.   

 87.  Section 760.11(7) provides that upon a determination 

by the FCHR that there is no probable cause to believe that a 

violation of the Florida Civil Rights Act of 1992 has occurred, 

“[t]he aggrieved person may request an administrative hearing 

under ss. 120.569 and 120.57, but any such request must be made 

within 35 days of the date of determination of reasonable cause 

. . . .”  Following the FCHR determination of no cause, 

Petitioner timely filed her Petition for Relief requesting this 

hearing. 

 88.  Chapter 760, Part I, is patterned after Title VII of 

the Civil Rights Act of 1964, as amended.  When “a Florida 

statute is modeled after a federal law on the same subject, the 

Florida statute will take on the same constructions as placed on 

its federal prototype.”  Brand v. Fla. Power Corp., 633 So. 2d 

504, 509 (Fla. 1st DCA 1994); see also Valenzuela v. GlobeGround 

N. Am., LLC, 18 So. 3d 17 (Fla. 3rd DCA 2009); Byrd v. BT Foods, 

Inc., 948 So. 2d 921, 925 (Fla. 4th DCA 2007); Fla. State Univ. 

v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996); Fla. Dep't of 

Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991).  
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 89.  In addition, "because FCRA is patterned after Title 

VII and related federal statutes and regulations, courts 

construe FCRA in conformity with Title VII and the Americans 

with Disabilities Act (ADA)."  Byrd v. BT Foods, Inc., 26 So. 3d 

600, 605 (Fla. 4th DCA 2009); see also Byrd v. BT Foods, Inc., 

948 So. 2d 921, 925 (Fla. 4th DCA 2007); Lenard v. A.L.P.H.A. "A 

Beginning", Inc., 945 So. 2d 618, 621 (Fla. 2d DCA 2006); Ross 

v. Jim Adams Ford, Inc., 871 So. 2d 312, 314 (Fla. 2d DCA 2004). 

 90.  Chapter 760, Part I does not contain an explicit 

provision establishing an employer's duty to provide reasonable 

accommodations for an employee's handicap, but by application of 

the principles of the ADA, such a duty is reasonably implied.  

Brand v. Fla. Power Corp., 633 So. 2d at 511, n.12. 

 91.  In applying the ADA, Florida courts recognize that: 

The ADA provides that a "qualified 

individual" is an individual with a 

disability who, with or without reasonable 

accommodation, can perform the essential 

functions of the job.  42 U.S.C.A. 

§ 12111(8).  If a qualified individual with 

a disability can perform the essential 

functions of the job with reasonable 

accommodation, then the employer is required 

to provide the accommodation unless doing so 

would constitute an undue hardship for the 

employer.  42 U.S.C.A. § 12112(b)(5)(A).  

Reasonable accommodations to the employee 

may include, but are not limited to, 

additional unpaid leave, job restructuring, 

a modified work schedule, or reassignment.  

42 U.S.C.A. § 12111(9)(B). 
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McCaw Cellular Commc’ns. v. Kwiatek, 763 So. 2d 1063, 1065-1066 

(Fla. 4th DCA 1999). 

 92.  Petitioner has the burden of proving by a 

preponderance of the evidence that the JHA committed an unlawful 

employment practice.  See St. Louis v. Fla. Int'l Univ., 60 So. 

3d 455 (Fla. 3rd DCA 2011); Fla. Dep't of Transp. v. J.W.C. Co., 

396 So. 2d 778 (Fla. 1st DCA 1981).  

 93.  One option for establishing that discrimination has 

occurred is by direct evidence.  Valenzuela v. GlobeGround N. 

Am., LLC, 18 So. 3d at 22.  Direct evidence is evidence that, if 

believed, would prove the existence of discriminatory intent 

without resort to inference or presumption.  Denney v. City of 

Albany, 247 F.3d 1172, 1182 (11th Cir. 2001); Holifield v. Reno, 

115 F.3d 1555, 1561 (11th Cir. 1997).  Courts have held that 

“‘only the most blatant remarks, whose intent could be nothing 

other than to discriminate . . .’ will constitute direct 

evidence of discrimination.”  Damon v. Fleming Supermarkets of 

Fla., Inc., 196 F.3d 1354, 1358-59 (11th Cir. 1999)(citations 

omitted). 

 94.  The record of this proceeding contains no direct 

evidence of any bias on the part of the JHA related to 

Petitioner’s disability. 

 95.  In a typical case of alleged discrimination, in the 

absence of direct evidence of discrimination, the focus of the 
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prima facie case would shift to the test for determining whether 

there was circumstantial evidence of an employer’s intent to 

discriminate first established by the Supreme Court in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792 (1973), and as refined in 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981) and St. Mary's Honor Center v. Hicks, 509 U.S. 502 

(1993).  However, Petitioner’s claim of discrimination is not 

based on disparate treatment or other circumstantial evidence of 

discrimination, but on the JHA’s failure to provide reasonable 

accommodation for her disability. 

 96.  While discrimination based on disparate treatment 

requires a showing of some discriminatory intent, disability 

discrimination based upon an employer's failure to provide an 

employee with a reasonable accommodation does not.  In that 

regard: 

Unlike other types of discrimination claims, 

however, a “failure to accommodate” claim 

under the ADA does not require a showing of 

discriminatory intent. . . .  “Rather, the 

failure to provide reasonable accommodations 

is a per se violation of the ADA, regardless 

of intentions.” . . .  “In other words, a 

claim that an employer failed to . . . 

provide reasonable accommodations to 

qualified employees, does not involve a 

determination of whether that employer 

acted, or failed to act, with discriminatory 

intent.” . . .  Such claims require only a 

showing that the employer failed “to fulfill 

its affirmative duty to ‘make reasonable 

accommodation to the known physical or 

mental limitations of an otherwise qualified 
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applicant or employee with a disability’ 

without demonstrating that ‘the 

accommodation would impose an undue hardship 

on the operation of the business.’” 

Accordingly, . . . the McDonnell Douglas 

burden-shifting framework, “while 

appropriate for determining the existence of 

disability discrimination in disparate 

treatment cases, is not necessary or useful 

in determining whether a defendant has 

discriminated by failing to provide a 

reasonable accommodation.”  (citations 

omitted). 

 

Wright v. Hosp. Auth. of Houston Cnty., 2009 U.S. Dist. LEXIS 

7504 *18-19 (M.D. Ga. Feb. 2, 2009); accord Nadler v. Harvey, 

No. 06-12692, 2007 U.S. App. LEXIS 20272 **10-11 (11th Cir. 

August 24, 2007); Jones v. Ga. Dep’t of Corr., No. 1:07-CV-1228-

RLV, 2008 U.S. Dist. LEXIS 22142 **14-15 (N.D. Ga. March 18, 

2008). 

Reasonable Accommodation 

 97.  Related to the more fundamental issue of whether 

Petitioner was a “qualified individual” to whom reasonable 

accommodation was owed, an analysis of the extent to which an 

employer must tolerate excessive absenteeism is appropriate. 

 98.  A detailed discussion of the role of absenteeism in 

employment decisions was undertaken by the Second Circuit Court 

of Appeals in EEOC v. Yellow Freight System, Inc., 253 F.3d 943 

(7th Cir. 2001).  In that case, the court determined “that in 

most instances the ADA does not protect persons who have 

erratic, unexplained absences, even when those absences are a 
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result of a disability” because “no business is ‘obligated to 

tolerate erratic, unreliable attendance.’”  Id. at 948 (quoting 

Waggoner v. Olin Corp., 169 F.3d 481, 485 (7th Cir. 1999)).  The 

court further held that: 

Indeed, the absence of employees is 

disruptive to any work environment.  

However, it is not the absence itself but 

rather the excessive frequency of an 

employee's absences in relation to that 

employee's job responsibilities that may 

lead to a finding that an employee is unable 

to perform the duties of his job. 

 

Id. at 949.  The undersigned is in agreement with the 

comprehensive analysis of the issue provided by EEOC v. Yellow 

Freight System, Inc. and the cases cited therein.  

 99.  Petitioner did not demonstrate that JHA failed to make 

reasonable accommodation to meet her disability based on 

exposures to dust, mold, fumes, or other indoor air quality 

issues.  As in the case of Buckles v. First Data Resources, 

Inc., 176 F.3d 1098 (8th Cir. 1999), this case is one in which 

“there is only so much avoidance that can be done before an 

employer would essentially be providing a bubble for an employee 

to work in . . . .  An employer is not required by the ADA to 

create a wholly isolated work space for an employee that is free 

from numerous possible irritants, and to provide an unlimited 

absentee policy.”  Id. at 1101. 
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 100.  The evidence in this case clearly demonstrated that 

JHA took reasonable measures as requested by Petitioner to allow 

her to perform her duties at 1085 Golfair, and provided 

accommodations that went beyond those requested.  Thus, JHA 

provided the reasonable accommodations required of it under the 

Florida Civil Rights Act, as construed under the principles of 

the ADA.  

Undue Hardship on JHA’s Operations 

 101.  Assuming that Petitioner made a prima facie showing 

that JHA had failed to provide reasonable accommodation to 

Petitioner for her disability -- which she did not -- the burden 

would shift to JHA to demonstrate that accommodation as 

requested by Petitioner would impose an undue hardship on the 

JHA’s operations.  

 102.  The evidence demonstrates that it was a necessary 

element of Petitioner’s job that she be located in the same 

physical location as the employees she was expected to 

supervise, and that program participants would be expected to 

appear for counseling and assistance.  In that regard: 

Often, “an essential function of any 

government job is an ability to appear for 

work (whether in the workplace or, in the 

unusual case, at home) and to complete 

assigned tasks within a reasonable period of 

time.”  [Carr v. Reno, 23 F.3d 525, 530 

(D.C. Cir. 1994)]  “‘Team work under 

supervision generally cannot be performed at 

home without a substantial reduction in the 
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quality of the employee's performance.’”  

Amsel v. Tex. Water Dev. Bd., 464 Fed. Appx. 

395, 400 (5th Cir. 2012) (quoting Hypes v. 

First Commerce Corp., 134 F.3d 721, 727 (5th 

Cir. 1998)).  Training co-workers and 

providing guidance to co-workers are tasks 

that ordinarily must be performed at an 

employer's worksite.  See Kiburz v. England, 

361 Fed. Appx. 326, 334 (3d Cir. 2010) 

(stating that the district court properly 

held that “training, scheduling [and 

attending meetings], and [providing] 

guidance [to other staff and managers]” 

could not be performed from home). 

 

Morris v. Jackson, 2013 U.S. Dist. LEXIS 155513 (D.D.C. 2013). 

 103.  JHA demonstrated that allowing program participant 

files to be removed from the Resident Services offices would 

jeopardize the security of the confidential information 

contained therein, and would risk making the files inaccessible 

when program participants appeared at Resident Services for 

counseling and assistance. 

 104.  For the reasons set forth herein, the accommodation 

of working from a remote location as proposed by Petitioner 

would impose an undue hardship on the JHA’s operations.     

Conclusion 

 105.  Petitioner did not prove by a preponderance of the 

evidence that JHA discriminated against her by failing to 

provide reasonable accommodation for her disability in violation 

of the Florida Civil Rights Act, section 760.10, Florida 

Statutes.   
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RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order finding that Respondent, 

Jacksonville Housing Authority, did not commit an unlawful 

employment practice in its actions towards Petitioner, Terra 

Franklin-Shaw, and dismissing the Petition for Relief filed in 

FCHR No. 2012-02291. 

DONE AND ENTERED this 3rd day of March, 2014, in 

Tallahassee, Leon County, Florida. 

S                                   

E. GARY EARLY 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 3rd day of March, 2014. 

 

 

ENDNOTES 

 
1/
  It must be noted that none of the notes, reports, or other 

documents from Petitioner’s medical service providers, which are 

hearsay, were corroborated by competent, substantial evidence 

that would be admissible over objection in a civil trial, and no 

provider appeared at the hearing to substantiate any diagnosis.  

To the extent the documents demonstrate notice of a request for 
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reasonable accommodation, they have been accepted.  They have 

not been accepted as proof of the truth of any matter asserted 

therein.   

 
2/
  Petitioner was critical of the length of time -- roughly one 

week -- that it took for the JHA to procure the masks.  However, 

Petitioner failed to explain why she could not have obtained a 

“ninety-nine cent” mask on her own, the cost of which could have 

then been easily reimbursed from petty cash.  
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 
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to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

BASHAWN BROOKS, 

 

     Petitioner, 

 

vs. 

 

SUNTRUST BANK, 

 

     Respondent. 

                               / 

 

 

 

 

Case No. 13-2711 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, this case was heard on September 27, 

2013, and November 7, 2013, in Ocala, Florida, before Suzanne 

Van Wyk, a designated Administrative Law Judge of the Division 

of Administrative Hearings. 

APPEARANCES 

 

     For Petitioner:  Bashawn Brooks, pro se 

87 Pine Course  

Ocala, Florida  34472 

 

For Respondent:  David A. Young, Esquire  

                 Fisher and Phillips, LLP    

                 200 South Orange Avenue  

                 Orlando, Florida  32801 

 

STATEMENT OF THE ISSUE 

 

Whether Petitioner was subject to an unlawful employment 

practice by Respondent, SunTrust Bank, on account of her race, in 

violation of section 760.10, Florida Statutes. 
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PRELIMINARY STATEMENT 

On April 26, 2012, Petitioner, Bashawn Brooks, filed a 

complaint of discrimination with the Florida Commission on Human 

Relations (FCHR) which alleged that Respondent, SunTrust Bank 

(Respondent), violated section 760.10, Florida Statutes, by 

discriminating against her on the basis of her race.  The 

complaint of discrimination alleges that Petitioner was denied 

promotion on two separate occasions on the basis of her race. 

On July 1, 2013, the FCHR issued a Determination:  No Cause 

and a Notice of Determination:  No Cause, by which the FCHR 

determined that reasonable cause did not exist to believe that 

an unlawful employment practice had occurred.  On July 17, 2013, 

Petitioner filed a Petition for Relief with the FCHR.  The 

Petition alleges that Petitioner was denied promotion on three 

separate occasions on the basis of her race.  The Petition was 

transmitted to the Division of Administrative Hearings to 

conduct a final hearing. 

The final hearing was set for September 27, 2013, and 

commenced as scheduled.  The hearing was not concluded on 

September 27, 2013, but was recommenced and concluded on 

November 7, 2013. 

At the final hearing, Petitioner testified on her own 

behalf, and presented the testimony of Brandie Stalnaker, 
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Petitioner’s former coworker; Staff Sergeant Sheadrick Brooks, 

Petitioner’s husband; and Patricia Nix, BB&T Branch Manager. 

Petitioner's Exhibits 1A through 1I, 2 through 5, and 7 through 

10, were received into evidence.  Respondent presented the 

testimony of Debra Evans and Brooks Hoffman.  Respondent's 

Exhibits 1 through 18, 24 through 34, 36 through 41, 43, and 44 

were received into evidence.  Respondent’s Exhibit 45 was 

received for demonstrative purposes only. 

Volume I of the Transcript was filed on October 30, 2013, 

and Volume II was filed on December 16, 2013.  The parties 

jointly requested an extension of time to file their post-hearing 

submissions, which was granted, and which likewise extended the 

20-day deadline for the undersigned to issue the recommendation 

after post-hearing submissions.  The parties timely filed their 

Proposed Recommended Orders on January 10, 2014, which have been 

considered in the preparation of this Recommended Order. 

FINDINGS OF FACT 

     1.  Petitioner, who was at all times relevant to this 

matter an employee of SunTrust Bank, is African-American. 

     2.  SunTrust Bank is an “employer” within the meaning of 

chapter 760.02, Florida Statutes (2011).
1/
 

     3.  Petitioner began working for SunTrust Bank at the Lady 

Lake Branch in Lake County in July 2010 as a Teller 2.  

Petitioner reported to Branch Manager, Evelyn Williams. 
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4.  On March 31, 2011, Ms. Williams completed Petitioner’s 

yearly evaluation and gave Petitioner an overall “fully 

successful” rating of 3. 

5.  On her 2010-2011 evaluation, Ms. Williams raised a 

concern under “Relationships and Teamwork,” one of the SunTrust 

“Core Behaviors” on which all employees are evaluated. 

6.  Ms. Williams noted, “Bashawn is a team player.  

Sometimes personal issues get brought into the workplace between 

teammates.  Need to work on keeping business and personal issues 

separate.” 

7.  On June 16, 2011, Petitioner transferred to the Golden 

Hills branch in Ocala as a Teller 2.  At that time, the Golden 

Hills branch manager was Roberta Haluska.  

8.  Roughly two months later, in August 2011, Petitioner was 

promoted to the position of Teller 3. 

9.  In October 2011, roughly two months after Petitioner was 

promoted to Teller 3, Ms. Haluska was terminated by SunTrust, 

along with the assistant branch manager and a personal banker. 

10.  In November 2011, Debra Evans became the Golden Hills 

branch manager. 

11.  Petitioner alleges that she was denied three promotions 

during her tenure at the Golden Hills branch due to 

discrimination against her on the basis of her race by Ms. Evans 

and the Area Manager, Michelle Stone. 
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Golden Hills Client Service Specialist 

12.  On March 16, 2012, Petitioner applied for the position 

of Client Service Specialist (CSS) at Golden Hills. 

13.  The CSS was a new position approved by SunTrust in 

February 2012.  The position was designed to be cross-trained on 

both the teller side and the platform side of the bank.  The 

platform side includes opening new accounts and providing 

financial services and products.  

14.  According to the CSS Job Summary, the “[p]rimary focus 

is assisting with client transaction and service needs with 

additional activities related to sales opportunities, based on 

the needs of the branch.”  An employee in this position was 

expected to “[c]ommit to advancing knowledge of sales techniques 

and product knowledge to better serve personal and business 

clients.”   

     15.  Petitioner met the eligibility requirements to post for 

another position within SunTrust:  (1) employment with SunTrust 

for at least one year; (2) employment in current position for at 

least one year; and (3) a “meets minimal standards” rating of 2 

or better on the employee’s most recent evaluation.  

     16.  Petitioner met the basic qualifications for the 

position of CSS:  (1) high school diploma or equivalent; (2) 

minimum six months’ experience as a SunTrust teller; (3) basic 

level of knowledge and/or skills related to the financial 
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services industry; (4) basic math and numeric sequencing 

aptitude; and (5) willing and able to follow instructions and 

work under established guidelines. 

17.  Petitioner was not interviewed for the CSS position. 

18.  Ms. Evans hired Sarojini Runsewa, an Asian female, as 

Client Service Specialist with a start date of April 23, 2012. 

19.  Petitioner testified that she was more qualified than 

the new CSS because Petitioner was asked to and did train 

Ms. Runsewa.  Petitioner offered the testimony of Ms. Stalnaker 

that Petitioner trained both the new CSS and the new Teller 

Coordinator.  

20.  Petitioner’s position is not supported by competent, 

substantial evidence.  The CSS was expected to know both sides 

of the banking business – the teller side and the platform side.  

Petitioner admitted that she would have had to be trained on the 

platform side in order to perform the CSS duties.  Clearly, 

Petitioner could not have trained Ms. Runsewa to perform duties 

of which Petitioner had no knowledge.  

21.  The record supports a finding that Petitioner helped 

familiarize Ms. Runsewa with some of the procedures of the teller 

line. 

Golden Hills Teller Coordinator 

22.  On March 27, 2012, the Golden Hills Teller Coordinator, 

Shireen Rahman, resigned without notice.  
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23.  The position of Teller Coordinator performs both 

operational and management functions.  According to the SunTrust 

job summary, the Teller Coordinator spends “[a]pproximately 50-

75% of time [] on client transactional activities and remaining 

time [] on operations as well as coaching and development.” 

24.  For approximately one month, between the date 

Ms. Rahman left and a new Teller Coordinator was hired, 

Petitioner performed the operational functions of the Teller 

Coordinator.  For example, Petitioner had control of the cash 

vault and helped reconcile teller boards.  Petitioner did not 

handle management issues, such as “coaching” other tellers on 

SunTrust core behaviors or resolving disputes between tellers. 

25.  SunTrust advertised the Teller Coordinator position for 

the Golden Hills branch, but Petitioner did not apply. 

26.  Petitioner had access to the SunTrust Internet site on 

which job openings are advertised internally. 

27.  On or about April 10, 2012, Petitioner observed 

applicants in the bank lobby and discovered Ms. Evans was 

interviewing candidates for the Teller Coordinator position.  

Petitioner asked Ms. Evans why she was not chosen for the 

position.  Petitioner testified that Ms. Evans called her “a bad 

apple.”  Ms. Evans denies having made that statement. 
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28.  Petitioner argues that, although she did not apply for 

the position, Ms. Evans could have, and should have, promoted 

Petitioner to the Teller Coordinator position, especially since 

Petitioner was performing the Teller Coordinator duties. 

29.  Petitioner clearly resents the fact that Ms. Evans did 

not ask Petitioner to apply for the Teller Coordinator position. 

30.  Ms. Evans hired Sandra Cunha, a white female, as the 

Teller Coordinator, with a start date of May 1, 2012. 

Executive Park Teller Lead  

31.  On or about March 29, 2012, Petitioner applied for a 

Teller Lead position at the Executive Park branch in Ocala.  

Kendra Scottie was the manager of the Executive Park branch. 

32.  Ms. Scottie interviewed Petitioner for the Teller Lead 

position on April 9, 2012, during Petitioner’s lunch hour. 

33.  Petitioner met the minimum requirements for the Teller 

Lead position. 

34.  Petitioner received no word about the Teller lead 

position for at least a month. 

35.  Petitioner filed her Complaint of Discrimination with 

FCHR on April 26, 2012. 

36.  The Executive Park Teller Lead position was cancelled 

on May 3, 2012.  
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37.  SunTrust cancelled the Teller Lead position due to an 

internal reorganization known as “Role Clarity.”  No one was 

hired as Teller Lead at Executive Park. 

38.  As a result of “Role Clarity,” the Golden Hills branch 

Teller Coordinator position was eliminated, and the Executive 

Park branch was assigned a Teller Coordinator 1 position.  

Ms. Cunha, Teller Coordinator 1 at Golden Hills, was notified by 

letter dated June 5, 2012, that the position she currently held 

no longer existed and that her “new comparable job” at SunTrust 

was as Teller Coordinator 1 at the Executive Park branch.  The 

letter gave Ms. Cunha until June 8, 2012, to “acknowledge” her 

new role.  Ms. Cunha accepted her new role and transferred to 

Executive Park. 

39.  On May 16, 2012, Petitioner transferred to the 

Fruitland Park branch as a Client Service Specialist. 

Golden Hills Branch Staffing  

40.  When Ms. Evans came to the Golden Hills location, she 

stepped into management of a SunTrust branch in trouble.  The 

branch was understaffed, having just lost its manager, assistant 

manager, and a financial services representative.  Two branch 

employees were out on Family Medical Leave, and Ms. Rahman, the 

Teller Coordinator, left abruptly in March.  
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41.  Brandie Stalnaker worked as a Teller 2 at the branch 

from January 2012, through March 2013.  She testified, credibly, 

that the work environment was stressful due to short-staffing and 

customer satisfaction issues. 

42.  Petitioner sent an email to the SunTrust Area Manager, 

Michelle Stone, to “inform” Ms. Stone the branch was short-

staffed and needed additional employees.  Although the exact date 

of the email was not identified, Petitioner testified that she 

sent the email prior to applying for either the CSS or Teller 

Coordinator position at Golden Hills. 

43.  Ms. Stone is Ms. Evans’ superior, and had oversight of 

all branches in her service area.  

44.  On April 20, 2012, Ms. Evans sent an email to her team 

announcing that the branch was finally fully staffed. 

Golden Hills Service Excellence 

45.  Ms. Evans was also faced with low service excellence 

scores for the Golden Hills branch.   

46.  SunTrust contracts with a third-party polling 

organization to conduct random telephone surveys of clients and 

solicit feedback on the service provided by its employees. 

47.  Clients who recently interacted with a branch teller 

are asked to rate, on a scale of one to ten, certain teller 

attributes (e.g., was knowledgeable, made you feel they 
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appreciate your business), as well as teller-targeted behaviors 

(i.e., provided you with all the information you needed).  

Clients are also asked to rate the branch’s overall operations 

(e.g., satisfaction with wait time, convenient hours of 

operation, appearance neat and clean). 

48.  SunTrust monitors the polling results and maintains a 

“Teammate Feedback Report” on each teller.  The Feedback Report 

shows the teller’s Year-to-Date, Quarter-to-Date, and Month-to-

Date ratings on teller attributes and targeted behaviors. 

49.  Tellers are expected to maintain a “rolling ten” 

service excellence score of no less than 80.  The “rolling ten” 

is the average of the teller’s most recent 12 service excellence 

scores discounting both the highest and lowest score.  A score of 

less than 80 may subject the teller to discipline. 

 

     50.  On March 26, 2012, Ms. Evans sent the following email  

 

to her employees: 

 

Subject:  Humble yourself to every client / 

CLIENT FIRST / OUR SCORES STINK & are 

unacceptable!!  I expect this [sic] to see a 

change in this right away!!!!!!! 

 

We are one team.  I don’t care who gets a bad 

shop.  It’s your peer accountability to fix 

it!!!  GREAT ACTIVITIES YIELD GREAT RESULTS.  

 

We are not even halfway there))))))) 
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Petitioner’s Service Excellence Scores 

51.  Petitioner’s February 2012 Feedback Report shows the 

following teller attribute scores:  YTD - 75, QTD – 75, MTD – 

66.7. 

52.  Petitioner’s March 2012 Feedback Report shows the 

following teller attribute scores: YTD – 66.7, QTD – 66.7, MTD – 

50. 

SunTrust Attendance Policy 

53.  SunTrust maintains a strict attendance policy.  

Absences, late arrivals, and early departures are considered 

“occurrences” which may result in disciplinary action.  

54.  Employees may receive approval from their supervisor 

for absences, late arrivals, or early departures at least 24 

hours in advance.  Failure to obtain supervisory approval will 

result in the absence, late arrival, or early departure being 

counted as an occurrence.  However, even if the supervisor pre-

approves an absence, late arrival, or early departure, the 

supervisor retains the discretion to count it as an occurrence. 

55.  An employee with four occurrences within a three-month 

period, or seven occurrences within a 12-month period, is subject 

to a verbal warning.  An employee with five occurrences within a 

three-month period, or eight occurrences within a 12-month 

period, is subject to a written warning.  
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Petitioner’s Attendance 

     56.  Petitioner had five occurrences in the three-month 

period between February and April 2012.  Petitioner had 11 

occurrences during the 12-month period between May 2011 and 

April 2012. 

     57.  Petitioner argues that some of the absences, late 

arrivals, or early departures on those dates do not constitute 

occurrences because she has doctors’ notes.  

     58.  The SunTrust Attendance and Punctuality Policy does not 

provide an exception for doctor appointments or sick leave.  The 

policy clearly states as follows: 

Each time an employee takes off work, even 

for a legitimate illness, the employee’s 

manager will record an occurrence for the 

absence (unless ‘protected leave’).  Except 

for extreme extenuating circumstances, 

unexpected absences, late arrivals, or early 

departures will count as occurrences under 

this policy, regardless of whether employees 

contacted their supervisor or whether they 

receive pay for the time away from work. 

59.  Further, Petitioner argues that some of the occurrences 

are necessary to pick up or otherwise care for her child when her 

military spouse is unable to get away. 

60.  The Attendance Policy provides no exception for child-

care issues. 
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Disciplinary Policies/Forms 

61.  SunTrust maintains a progressive disciplinary policy 

known as the “Corrective Discipline Process.”  The first step in 

the process is a verbal counseling, followed by written warning, 

probation, final warning, and termination.  

62.  A verbal counseling involves a conversation between the 

employee and manager in which the performance deficiency is 

identified and they reach agreement on steps to be taken to 

correct the deficiency.  A verbal counseling is documented by the 

manager as a reference if further action is needed.  A 

“Corrective Action Plan,” or CAP, may be used in conjunction with 

a verbal counseling to document performance deficiency and steps 

to correct said deficiency. 

63.  A written warning is designed to put an employee on 

official notice that if performance work habits, behavior, or 

policy/procedural compliance fail to meet standards or 

expectations, his or her employment is at risk.  

64.  Managers are also expected to engage in “coaching” of 

employees throughout the workday, both to encourage behaviors 

that enhance SunTrust performance and correct behaviors which do 

not.  

65.  Managers have a number of tools designed to assist in 

the coaching process.  An “In-the-Action” coaching log is a form 
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used to track specific actions taken by the supervisor to 

encourage improvement in employee performance – a place to record 

the supervisor’s notes based on his or her observations.  The 

coaching logs are maintained behind the teller line and are 

available for review by all employees. 

 

66.  A “Monthly Coaching Planner” is used to document a 

supervisor’s coaching session with an employee, agree to goals, 

and commit to follow-up actions. 

     67.  An “InBalance Development Plan” is designed to help a 

supervisor create a development plan for an employee.  It is to 

be used not solely to improve weaknesses, but also to provide 

opportunities to enhance employee’s strengths. 

Coaching and Disciplinary Action 

68.  Respondent introduced an “In-the-Action” coaching log 

maintained by Ms. Evans documenting various issues and behaviors 

on which she coached Petitioner.  The log is three pages long. 

The first entry is dated January 15, 2012.  None of the other 

entries is dated. 

69.  The log documents a variety of Petitioner’s successes, 

such as her mastery of referring clients in the teller line to 

other services offered by the branch.  One entry notes “teller 

line responsible for 5.  Bashawn Top Referrer!”  Another entry 

states Petitioner is a role model for other tellers to follow on 
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referrals.  One entry commends Petitioner’s “perfect” phone voice 

as a positive ongoing behavior. 

70.  The log also notes Petitioner’s negative behaviors and 

attributes.  Seven separate entries document Petitioner’s need to 

change her tone with her teammates, refrain from using negative 

language with teammates, and treat others with respect.  Other 

entries note issues with clients, such as a reminder to call 

clients by their names, rather than pet names; to watch her tone 

with clients, show empathy, and change negative language (e.g., 

“I can’t do that”) to positive language (e.g., “What I can do for 

you is . . .” ).  Two entries note attendance issues. 

     71.  Petitioner maintains that the coaching log is 

manufactured evidence to support a pretext for Ms. Evans’ failure 

to promote her.  Petitioner points to the fact that the log 

entries are not dated as evidence that they are fabricated. 

     72.  Petitioner’s argument is not supported by competent, 

substantial evidence.  Petitioner first testified that she had 

never been coached on any of the behaviors listed in the log.  

However, on cross-examination Petitioner admitted that at various 

times during Ms. Evans’ tenure, Ms. Evans had spoken to her about 

using proper body language with clients, working as a team, and 

using positive words with her teammates.  Petitioner specifically 

recalled Ms. Evans telling her to use “I can” rather than “I 
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can’t” and stated “I love that note [Ms. Evans] gave to me.  Not 

to say I can’t.  I actually use that now.”
2/
  

     73.  Petitioner denied that Ms. Evans coached her about 

using pet names for clients, but admitted that she did use pet 

names for some clients with whom she had developed a rapport.  

She further admitted that such behavior was unprofessional. 

     74.  Ms. Evans’ testimony corroborated her observations 

documented in the coaching log and is accepted as credible. 

     75.  The “In-the-Action” coaching log is accepted as 

credible evidence of the strengths and weakness in Petitioner’s 

job performance observed by her manager. 

     76.  On January 15, 2012, Ms. Evans conducted a “mystery 

shop” of Petitioner’s performance on the teller line.  In a 

mystery shop, a teammate or supervisor listens in on an 

employee’s interaction with a client and completes a checklist on 

whether the service met the expectations for that position. 

     77.  The checklist indicates, and Ms. Evans testified, that 

Petitioner used appropriate language to greet the client, 

acknowledge their presence, and value their time.  She smiled, 

made eye contact, and stood while processing the transaction. 

     78.  The checklist indicates, and Ms. Evans testified, that 

Petitioner did not use appropriate language to let the client 

know their business was appreciated and to ask if there was 

anything else she could do to help the client. 
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79.  On or about January 15, 2012, Ms. Evans completed a 

monthly coaching planner for Petitioner.  The planner is not 

dated. 

 

80.  There are three entries on the planner.  The first is 

with regard to the January 15 mystery shop.  Ms. Evans noted that 

the interaction with the client was good, but that Petitioner 

needed to do more.  The goal is for the client to say “No you’ve 

done enough.” 

     81.  The second entry is with regard to Petitioner’s 

referrals.  Ms. Evans notes Petitioner is the branch referral 

leader. 

     82.  The last entry is with regard to service excellence and 

notes that Petitioner’s service excellence scores are 

inconsistent. 

     83.  Overall, Ms. Evans noted on the form Petitioner’s 

success is in referrals, while her obstacle is the need to go 

above good client service and “wow the client every time.” 

     84.  Petitioner objected to introduction of the monthly 

coaching planner and insisted it was fabricated.  Petitioner 

highlighted the fact that the planner was neither dated nor 

signed as evidence of its lack of authenticity.  Petitioner 

presented the testimony of Ms. Nix, her branch manager at 

Fruitland Park, who stated that the standard SunTrust practice is 
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for both the employee and the manager to sign the form, give a 

copy to the employee, and put a copy in the employee’s file. 

85.  The form itself has no signature lines or any marking 

indicating where the manager or employee would sign the form. 

86.  Ms. Nix has no personal knowledge of how this 

particular form was completed by Ms. Evans or how Ms. Evans 

manages this particular branch.  

87.  The three entries on the form are consistent with 

Ms. Evans’ observations of Petitioner during the mystery shop and 

as recorded on the coaching log.  Ms. Evans’ testimony at the 

final hearing corroborated her notes on the coaching log.  The  

monthly coaching log is accepted as credible evidence of 

Petitioner’s strengths and weaknesses on the teller line observed 

by her manager. 

88.  Ms. Evans completed an “InBalance Development Plan” for 

Petitioner sometime in mid-February 2012.  Ms. Evans rated 

Petitioner a two out of five on the SunTrust competency “Personal 

Leadership” and selected this as the competency on which 

Petitioner should focus.  

89.  Among the behaviors which define “Personal Leadership” 

are the following: 

 Says what needs to be said in a tactful 

manner, engages in straight talk. 
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 Provides direct, complete and actionable 

positive and corrective feedback to 

others.   

90.  Ms. Evans listed as development steps for Petitioner to 

“think before speaking,” “accept and respond to authority 

figures,” and “say what needs to be said in a tactful manner.”  

She further directed Petitioner to work on adaptability, which 

includes “looking at the positive side.”  The development plan 

requires Petitioner to take specific training courses and “share 

takeaways by 02/20/12.” 

91.  Petitioner objected to the introduction of the 

“InBalance Development Plan” and claimed that she had not 

previously received the document or signed for it.  However, 

Ms. Evans testified, credibly, that “InBalance Development Plans” 

do not have to be signed by the employee. 

92.  On March 15, 2012, Ms. Evans conducted Petitioner’s 

2011-2012 evaluation.  Ms. Evans rated Petitioner four out of 

five in the category of “Drive for Results.”  Ms. Evans rated 

Petitioner two out of five in the category of “Adaptability.”  

93.  The behaviors listed within the competency of 

“Adaptability” are the following: 

 

 Resilient under pressure. 

 Responds evenly to difficult people and  

situations. 

 Maintains composure and professionalism. 

 Bounces back from difficulties quickly. 
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 Displays appropriate level of patience, 

rarely shows frustration, temper. 

 Works well in ambiguous situations. 

94.  In her written evaluation, Ms. Evans raised concerns 

with Petitioner’s relationships and teamwork.  Ms. Evans 

testified that her concerns were with Petitioner’s tone with 

other teammates, and explained that Petitioner needed to “think 

before [she] speak[s].”  

95.  On the sections of the evaluation which were completed 

by Petitioner, she described herself as “very competitive” and 

having “a need to win” and “be number 1.”  With respect to 

teamwork, Petitioner wrote: 

 

Team work is very important to me.  Without 

my team there is no me.  I’m always as a team  

player helping educate other team members; so 

they can clearly understand what is need 

[sic] and wanted of them to help reach there 

[sic] goals. 

  96.  Petitioner received an overall “fully successful” 

rating of three on her 2011-2012 evaluation.  Petitioner signed 

her evaluation on March 15, 2012, and did not object to its 

authenticity or introduction. 

97.  On May 1, 2012, Ms. Evans approached Petitioner to 

inform her that Ms. Evans needed some time with her the following 

day to present two Corrective Action Plans (CAPs) – one for 

attendance and one for her service excellence scores.  
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98.  Petitioner argued with Ms. Evans that her absences did 

not constitute occurrences.  Ms. Evans printed out a copy of the 

SunTrust attendance policy and gave it to Petitioner on the spot.  

99.  With regard to her service excellence score, Petitioner 

retorted that her score was only two points away from the minimum 

of 80. 

100.  Petitioner also made more than a passing reference to 

the likelihood of her receiving the CSS position at the Fruitland 

Park branch where she had interviewed earlier that day. 

101.  Ms. Evans characterized Petitioner’s responses as 

hostile and somewhat insubordinate.  Despite Petitioner’s 

testimony to the contrary, Ms. Evans’ testimony regarding 

Petitioner’s tone and demeanor at this meeting is accepted as 

credible. 

102.  Following her conversation with Petitioner, Ms. Evans 

prepared an email to the area manager, Michelle Stone, relating 

some details of her conversation with Petitioner and requesting 

Ms. Stone’s presence the following day to present the two CAPs to 

Petitioner. 

103.  On May 2, 2013, Ms. Evans and Ms. Stone met with 

Petitioner and delivered both CAPs.  The CAP for violations of 

the Attendance policy documents five occurrences during the most 

recent rolling three months and 12 occurrences during the most 
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recent rolling 12 months.  Altogether, the CAP documents seven 

absences, two tardies, and five early departures in the last 12 

months.  The CAP for service excellence scores documents 

Petitioner’s failure to maintain an average score of 80 or better 

on the most recent rolling 10 surveys. 

104.  Ms. Evans, Ms. Stone, and Petitioner all three signed 

and dated the CAPs on May 2, 2012.  Petitioner wrote in 

parenthesis after her signature on both CAPs “Not in agreement.” 

105.  In keeping with the SunTrust Disciplinary Policy, 

Petitioner was given until May 11, 2012, to create an Action Plan 

to identify steps to correct the behaviors documented by her 

supervisor.  

106.  Petitioner prepared and submitted to Ms. Evans her 

Action Plan on May 2, 2012, the same day as the meeting.  

Petitioner’s Action Plan begins as follows: 

 

My action plan for this occurrence’s [sic] is 

to continue to keep my teammates in mind 

according to any preventable occurrence that 

I have not had. 

107.  The first sentence is flippant, at best.  

108.  The “Action Plan” contains no actions, just a series 

of excuses for her attendance issues, including the necessity to 

pick up her child when her military husband is unable to, how 

much she has paid in late pickup fees, that she has no family in 
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town to help, and her ignorance that excused absences are 

occurrences. 

109.  Both Ms. Evans and Petitioner testified that they got 

along well when Ms. Evans first became Golden Hills manager.  It 

is not clear whether a particular incident changed the 

relationship, such as Petitioner’s email to Ms. Evan’s area 

manager to complain that the branch was understaffed.  What is 

clear is that the workplace was highly stressful, Ms. Evans 

could not rely upon Petitioner’s regular attendance, which was 

critical in a short-staff situation; Petitioner resented that 

Ms. Evans did not promote her to Teller Lead when Ms. Rahman 

abruptly left; and Petitioner was not tactful in dealing with her 

teammates she viewed as being less-qualified.
3/
  Even 

Ms. Stalnaker, who testified on Petitioner’s behalf, commented 

that “Bashawn was opinionated, but I mean, you just had to know 

how to take her . . . .”
4/
   

CONCLUSIONS OF LAW 

110.  Sections 120.569 and 120.57(1), Florida Statutes 

(2013), grant the Division of Administrative Hearings 

jurisdiction over the subject matter of this proceeding and of 

the parties. 
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Discrimination 

111.  Section 760.10 provides, in pertinent part: 

 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

112.  Petitioner maintains that SunTrust, particularly 

Ms. Evans and Ms. Stone, discriminated against her on account of 

her race. 

113.  Chapter 760, Part I, is patterned after Title VII of 

the Civil Rights Act of 1964, as amended.  When “a Florida 

statute is modeled after a federal law on the same subject, the 

Florida statute will take on the same constructions as placed on 

its federal prototype.”  Brand v. Florida Power Corp., 633 So. 

2d 504, 509 (Fla. 1st DCA 1994); see also Valenzuela v.  

GlobeGround N. Am., LLC, 18 So. 3d 17 (Fla. 3d DCA 2009); Fla. 

State Univ. v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996); Fla. 

Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 

1991). 

114.  Petitioner has the burden of proving by a 

preponderance of the evidence that SunTrust committed an unlawful 

employment practice.  See St. Louis v. Fla. Int'l  Univ., 60 
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So. 3d 455 (Fla. 3rd DCA 2011); Fla. Dep't of Transp. v. J.W.C. 

Co., 396 So. 2d 778 (Fla. 1st DCA 1981). 

115.  Employees may prove discrimination by direct, 

statistical, or circumstantial evidence.  Valenzuela v.  

GlobeGround N. Am., LLC, 18 So. 3d at 22. 

116.  Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent without resort to 

inference or presumption.  Denney v. City of Albany, 247 F.3d 

1172, 1182 (11th Cir. 2001); Holifield v. Reno, 115 F.3d 1555, 

1561 (11th Cir. 1997).  Courts have held that “‘only the most 

blatant remarks, whose intent could be nothing other than to 

discriminate . . .’ will constitute direct evidence of 

discrimination.”  Damon v. Fleming Supermarkets of Fla., 196 

F.3d 1354, 1358-59 (11th Cir. 1999) (citations omitted). 

117.  The record of this proceeding contains no direct 

evidence of any racial bias on the part of SunTrust at any level. 

118.  In the absence of any direct or statistical evidence 

of discriminatory intent, Petitioner must rely on circumstantial 

evidence of such intent.  In McDonnell Douglas Corp. v. Green, 

411 U.S. 792 (1973), and as refined in Texas Department of 

Community Affairs v. Burdine, 450 U.S. 248 (1981) and St. Mary's 

Honor Center v. Hicks, 509 U.S. 502 (1993), the United States 

Supreme Court established the procedure for determining whether 
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employment discrimination has occurred when employees rely upon 

circumstantial evidence of discriminatory intent. 

119.  Under McDonnell Douglas, Petitioner has the initial 

burden of establishing a prima facie case of unlawful 

discrimination.  In the context of a promotional hiring decision, 

“to establish a prima facie case of discriminatory failure to 

promote, a plaintiff must prove:  (1) that she is a member of a 

protected class; (2) that she was qualified for and applied for 

the promotion; (3) that she was rejected; and (4) that other 

equally or less qualified employees who were not members of the 

protected class were promoted.”  Denney v. City of Albany, 247  

F.3d 1172, 1183 (11th Cir. 2001) (citing Combs v. Plantation 

Patterns, 106 F.3d 1519, 1539 n.11 (11th Cir. 1997)). 

120.  If Petitioner is able to prove her prima facie case by 

a preponderance of the evidence, the burden shifts to SunTrust to 

articulate a legitimate, non-discriminatory reason for its 

employment decision.  Texas Dep’t of Cmty. Aff. v. Burdine, 

450 U.S. at 255; Dep’t of Corr. v. Chandler, 582 So. 2d 1183 

(Fla. 1st DCA 1991).  An employer has the burden of production, 

not persuasion, to demonstrate to the finder of fact that the 

decision was non-discriminatory.  Dep’t of Corr. v. Chandler, 

supra.  This burden of production is “exceedingly light.”  
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Holifield v. Reno, 115 F.3d 1555, 1564 (11th Cir. 1997); Turnes 

v. Amsouth Bank, N.A., 36 F.3d 1057, 1061 (11th Cir. 1994). 

121.  If the employer produces evidence that the decision 

was non-discriminatory, then the complainant must establish that 

the proffered reason was not the true reason but merely a pretext 

for discrimination.  St. Mary's Honor Center v. Hicks, 509 U.S. 

at 516-518.  In order to satisfy this final step of the process, 

Petitioner must “show[] directly that a discriminatory reason 

more likely than not motivated the decision, or indirectly by 

showing that the proffered reason for the employment decision is 

not worthy of belief.”  Dep’t of Corr. v. Chandler, 582 So. 2d at 

1186 (citing Tex. Dep't of Cmty. Aff. v. Burdine, 450 U.S. at 

252-256).  The demonstration of pretext “merges with the 

plaintiff's ultimate burden of showing that the defendant 

intentionally discriminated against the plaintiff.”  Holifield v. 

Reno, 115 F.3d at 1565.  (citations omitted).   

122.  The law is not concerned with whether an employment 

decision is fair or reasonable, but only with whether it was 

motivated by unlawful discriminatory intent.  In a proceeding 

under the Civil Rights Act, “[w]e are not in the business of 

adjudging whether employment decisions are prudent or fair.  

Instead, our sole concern is whether unlawful discriminatory 

animus motivates a challenged employment decision.”  Damon v.  
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Fleming Supermarkets of Fla., 196 F.3d at 1361.  As set forth by 

the Eleventh Circuit Court of Appeals, “[t]he employer may fire 

an employee for a good reason, a bad reason, a reason based on 

erroneous facts, or for no reason at all, as long as its action 

is not for a discriminatory reason.”  Nix v. WLCY Radio/Rahall 

Commc'ns, 738 F.2d 1181, 1187 (11th Cir. 1984).  Moreover, 

“[t]he employer's stated legitimate reason . . . does not have 

to be a reason that the judge or jurors would act on or 

approve.”  Dep't of Corr. v. Chandler, 582 So. 2d at 1187. 

Promotion (1)- Golden Hills CSS 

 Prima Facie Case 

123.  Petitioner established a prima facie case of 

discrimination with regard to her application for the CSS 

position at Golden Hills:  (1) Petitioner is African-American, 

thus a member of a protected class; (2) Petitioner met the 

minimum requirements and applied for the CSS position; (3) 

Petitioner was neither interviewed nor selected for the position; 

and (4) SunTrust hired a person outside of the protected class 

for the CSS position. 

124.  Having proven a prima facie case of discrimination, 

the burden shifted to SunTrust to proffer a legitimate non-

discriminatory reason for its action, which at this stage is a 
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burden of production, not a burden of persuasion.  Holland v. 

Washington Homes, Inc., 487 F.3d 208, 214 (4th Cir. 2007). 

125.  SunTrust met its burden by producing credible, clear, 

and convincing testimony and evidence that Petitioner was not 

selected for the CSS position due to her attitude, tone with her 

teammates, and service excellence scores.  Petitioner applied for 

the position on March 16, 2012, when the branch was under-staffed 

and struggling with low service excellence scores.  Ms. Evans had 

been managing the branch roughly four months and was fighting an 

uphill battle to fully staff the branch with the right employees 

for each open position, while motivating her stressed team to 

improve service excellence scores.  

126.  Ms. Evans completed Petitioner’s performance 

evaluation just prior to Petitioner’s application for the CSS 

position.  The evaluation is fair and balanced, noting 

Petitioner’s strength in referrals, as well as her lack of tact 

and air of superiority with respect to her fellow employees.  The 

record is clear that Petitioner was openly critical of her 

teammates.  It is not a stretch to understand why a manager would 

not promote an employee whose mantra is “Without my team there is 

no me.”  It is also not a stretch to understand why a manager 

would not promote an employee who had gone over her head and 

complained to the area manager about the branch staffing. 
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127.  Although SunTrust’s burden to refute Petitioner's 

prima facie case was light, the evidence showing the reasons for 

its personnel decision to be legitimate and non-discriminatory 

was overwhelming. 

Pretext 

128.  SunTrust having produced evidence of a legitimate 

non-discriminatory reason for not promoting Petitioner to CSS, 

the burden shifted back to Petitioner to prove by a 

preponderance of the evidence that SunTrust’s stated reasons 

were a pretext for discrimination.  To do this, Petitioner would 

have to “prove ‘both that the reason was false, and that 

discrimination was the real reason’ for the challenged conduct.”  

Jiminez v. Mary Washington Coll., 57 F.3d 369, 378 (4th Cir. 

1995) (citing St. Mary's Honor Center v. Hicks, 509 U.S. at 515)). 

129.  As applied to a hiring decision, 

[t]he case law establishes that a plaintiff 

cannot prove pretext merely by asserting 

that he was better qualified.  Wilson v. 

B/E Aerospace, Inc., 376 F.3d 1079, 1090 

(11th Cir. 2004); Dancy-Pratt v.  Sch. Bd. 

of Miami Dade Cnty., No. 00-1382, 2001 U.S. 

Dist. LEXIS 24521, 2001 WL 

1922063, *7 (S.D. Fla. Dec. 13, 2001); 

see also Cofield v. Goldkist, Inc., 267 F.3d 

1264, 1269 (11th Cir. 2001) (holding that 

qualifications must be so superior that a 

reasonable fact-finder would conclude reason 

given for hiring another was pretextual); 

Deines v. Texas Dep't of Protective &  

Regulatory Servs., 164 F.3d 277, 280-81 (5th 

Cir. 1999) (holding that "disparities in 
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qualifications must be of such weight and 

significance that no reasonable person, in 

the exercise of impartial judgment, could 

have chosen the candidate selected over the 

plaintiff for the job in question"). 

City of Miami v. Hervis, 65 So. 3d 1110, 1120 (Fla. 3d DCA 

2011). 

130.  Petitioner posited that she was more qualified than 

Ms. Runsewa, the applicant hired for the CSS position.  However, 

Petitioner’s position was not supported by competent, 

substantial evidence.  Petitioner helped familiarize Ms. Runsewa 

with some of the procedures of the teller line.  Petitioner may 

have considered this “training” but management did not.  

Further, it is insufficient to establish that Petitioner was 

more qualified for the CSS position than Ms. Runsewa.  

131.  Petitioner did not meet her burden to prove by a 

preponderance of the evidence that SunTrust’s stated reasons for 

not promoting Petitioner to CSS were not its true reasons, but 

were a pretext for discrimination. 

Promotion (2) - Golden Hills Teller Coordinator 

132.  Petitioner did not establish a prima facie case of 

discrimination for failure to be promoted to the position of 

Teller Coordinator upon the resignation of Ms. Rahman.  One of 

the basic elements of a prima facie case is that the candidate 

applied for the position.  Petitioner admitted that she never 

applied for the Golden Hills Teller Coordinator position. 



33 

Promotion (3) - Executive Park Teller Lead  

133.  Petitioner did not establish a prima facie case of 

discrimination for failure to hire her for the position of 

Executive Park branch Teller Lead.  One of the basic elements to 

establish a prima facie case is that the employer hired someone 

outside the protected class.  In the case at hand, SunTrust 

eliminated the position of Teller Lead at Executive Park.  No 

person of any class was hired for the position. 

Conclusion 

134.  SunTrust put forth persuasive evidence that 

Petitioner was denied promotion to Client Service Specialist 

based upon her tone and attitude, as well as her service 

excellence scores, not based on her race. 

135.  Section 760.10 is designed to eliminate workplace 

discrimination, but it is “not designed to strip employers of 

discretion when making legitimate, necessary personnel 

decisions.”  See Holland v. Washington Homes, Inc., 487 F.3d at 

220.  Because Petitioner failed to put forth any credible 

evidence that SunTrust had some discriminatory reason for its 

personnel decisions, her petition must be dismissed. 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order finding that Respondent, SunTrust, 

did not commit any unlawful employment practice as to 

Petitioner, Bashawn Brooks, and dismissing the Petition for 

Relief filed in FCHR No. 2012-01607. 

 

DONE AND ENTERED this 4th day of March, 2014, in 

Tallahassee, Leon County, Florida. 

S                                   

SUZANNE VAN WYK 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 4th day of March, 2014. 

 

 

ENDNOTES 

 
1/
  Except as otherwise noted herein, reference to the Florida 

Statutes is to the 2011 version, which was in effect when the 

alleged acts of discrimination occurred. 

 
2/
  T.199:3-5 

 
3/
  T.51:22-23 
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4/
  Petitioner’s superior attitude pervaded the final hearing.  

She insisted upon standing to deliver her testimony and cross-

examination of witnesses in a small conference room in which all 

others, including the undersigned, remained seated around the 

conference table.  Petitioner reminded witnesses, on more than 

one occasion, that they were “under oath” during cross-

examination. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

MARTHA JANE KENNY, 

 

     Petitioner, 

 

vs. 

 

WESTSIDE REGIONAL MEDICAL 

CENTER, 

 

     Respondent. 

                               / 

 

 

 

 

Case No. 13-4145 

 

 

RECOMMENDED ORDER 

 

 On January 23, 2014, Robert E. Meale, Administrative Law 

Judge of the Division of Administrative Hearings (DOAH), 

conducted the final hearing by videoconference in Tallahassee and 

Lauderdale Lakes, Florida. 

APPEARANCES 

For Petitioner:  Scott M. Behren, Esquire 

                 Behren Law Firm 

                 2893 Executive Park Drive, Suite 110 

                 Weston, Florida  33331 

 

For Respondent:  Alexander D. del Russo, Esquire 

                 Carlton Fields, P.A. 

                 Post Office Box 150 

                 West Palm Beach, Florida  33402-0150 

 

STATEMENT OF THE ISSUE 

 

The issue is whether Respondent discriminated against 

Petitioner in employment based on age or disability as prohibited 

by section 760.10(1)(a), Florida Statutes. 
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PRELIMINARY STATEMENT 

By Charge of Discrimination filed on April 8, 2013, with the 

Florida Commission on Human Relations (FCHR), Petitioner alleged 

that Respondent discriminated against her in employment based on 

her age and perceived disability, as well as in retaliation for 

her complaints about discrimination.  Petitioner alleged that she 

was born on August 4, 1953, and the employment discrimination 

consisted of termination on May 11, 2012. 

On September 16, 2013, FCHR entered a Determination:  No 

Cause.   

On October 21, 2013, Petitioner filed with FCHR a Petition 

for Relief, which alleges that Respondent terminated Petitioner's 

employment on June 7, 2012, due to her age and perceived 

disability.   

FCHR transmitted the file to DOAH on October 21, 2013.  On 

the next day, DOAH issued an Initial Order asking the parties to 

offer dates available for the final hearing.  Respondent 

responded by offering the entire month of January as available 

for the final hearing.  Petitioner did not respond.  By Notice of 

Hearing dated November 5, 2013, the Administrative Law Judge set 

the final hearing for January 23, 2014. 

On December 26, 2013, Petitioner moved for a continuance of 

the final hearing.  On the next day, the Administrative Law Judge 

denied the motion.  On January 22, 2014, Petitioner again moved 



 

3 

for a continuance.  On the same day, the Administrative Law Judge 

again denied the motion. 

At the hearing, Petitioner called two witnesses and offered 

into evidence one exhibit:  Petitioner Exhibit 1, which is 

Respondent Exhibit 14.  Respondent called three witnesses and 

offered into evidence 12 exhibits:  Respondent Exhibits 10-11, 

15, 19-26, 28, and 31.  All exhibits were admitted except 

Respondent Exhibit 26, which was proffered. 

At the start of the hearing, Petitioner orally renewed its 

motions for a continuance.  The Administrative Law Judge denied 

the motion, but offered to consider, after receiving all of the 

available evidence, Petitioner's claim of prejudice from not 

obtaining a continuance.   

At the conclusion of the hearing, after the parties 

presented argument, the Administrative Law Judge ordered that the 

evidentiary record remain open for Respondent to answer two 

posthearing interrogatories, which were crafted from the fact 

issues that Petitioner had identified that it would have pursued 

if it had obtained a continuance. 

On the following day, the Administrative Law Judge 

memorialized the rulings at the close of the hearing in an Order 

on Posthearing Activities. 

On January 31, 2014, Respondent filed its Answers to Court-

Ordered Interrogatories.  On the same date, Petitioner filed a 
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Request for Additional Documents.  On February 3, 2014, 

Respondent filed its response to the request.  On the same date, 

the Administrative Law Judge issued an Order Requiring Respondent 

to Answer a Second Set of Interrogatories, which set forth three 

interrogatories.  On February 17, 2014, Respondent filed its 

Answers to Second Set of Interrogatories.  Petitioner did not 

file any requests for additional posthearing activities. 

At the conclusion of the hearing, neither party ordered a 

transcript.  The Order on Posthearing Activities set a deadline 

of February 24, 2014, for the parties to file proposed 

recommended orders.  Respondent timely filed a proposed 

recommended order.   

FINDINGS OF FACT 

1.  Petitioner was born on August 4, 1953.  She has been 

licensed as a registered nurse (RN) in Florida since 1979.  

Previously, Petitioner was licensed as an RN in New York for four 

years. 

2.  Presently, Petitioner is employed as an RN with Hospice 

of Broward and Palm Beach.  She has been so employed for about 

one and one-half years prior to the final hearing.  Prior to this 

employment, she was employed for a couple of months at Hospice at 

Vitas.  In both of these jobs, Petitioner earned about $60,000 

annually including benefits. 
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3.  For at least 20 years preceding the employment at the 

hospices, Petitioner was employed by Respondent at Westside 

Regional Medical Center (Westside).  Initially, Petitioner was 

employed as a staff nurse in the critical care unit.  Eventually, 

Petitioner was promoted to charge nurse of the intensive care 

unit (ICU).  A charge nurse provides immediate supervision of 

staff nurses.  Petitioner served as a charge nurse for seven 

years and was earning $95,000 annually plus benefits at the time 

of the incidents described below. 

4.  The Joint Commission requires hospitals to assess 

employee competency annually.  Respondent employs a Director of 

Education partly to discharge this obligation.  Among the classes 

of employees subject to annual testing, nurses are the most 

numerous.     

5.  To ensure that an annual test focuses on critical areas, 

the Director of Education annually meets with managers and 

representatives of quality, risk management, and infection 

control to learn what areas have posed problems for the hospital 

over the past 12 months.  After identifying the problem areas, 

the Director of Education accesses available databases from which 

she obtains questions that will focus on these problem areas.  

The Director of Education transmits the proposed test to the 

relevant department head for review prior to finalization; the 

relevant department in this case is the ICU. 
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6.  At least for nurses, the annual test is part of a larger 

annual competency process.  After preparing the nurses' test, the 

Director of Education provides nurses with study materials so 

they can prepare to take and pass the test.  After each nurse 

takes the test, the Director of Education consults with the 

nurse's department director and then reviews the test with the 

nurse, discussing the areas of weakness revealed by the test.  

For more serious weaknesses, the Director of Education may 

require the nurse to take an entire course.  For less serious 

weaknesses, the Director of Education may require the nurse to 

perform some online work or perform some individual research.   

7.  The competency process concludes with a followup meeting 

between the Director of Education and the nurse, who discusses 

the remediation work that she has completed by the time of this 

meeting.  The Director of Education then issues a final report to 

the relevant department director, which, for Petitioner, is the 

ICU department director.  The ICU department director is an RN, 

who serves as the immediate supervisor of the ICU charge nurses, 

including Petitioner. 

8.  For 2012, the Director of Education provided a window of 

three months, from February 1, 2012, through May 1, 2012, for 

nurses to complete all phases of the annual competency process.  

For nurses, including charge nurses, the Chief Nursing Officer 

(CNO) determined that the consequence for noncompliance would be 
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suspension without pay until timely completion.  The CNO did not 

address any additional consequence for noncompliance by a charge 

nurse because the charge nurse's department director had direct 

responsibility for this matter.   

9.  At least six times before and during the period provided 

for completing the competency assessment process, the Director of 

Education sent emails to the nurses reminding them of the 

deadline to complete the annual competency process and to the 

department directors identifying their nurses who had not yet 

completed the process.  

10.  Most of the nurses completed the annual competency 

process in March and April, 2012.  Of the 68 ICU employees--all 

or a majority of whom are nurses--eight ICU staff nurses failed 

to timely complete the process, and they were suspended without 

pay until they completed the process. 

11.  Petitioner failed to timely complete the annual 

competency process.  She took the test on May 7, 2012, and 

completed the process one week later.  Accordingly, she was 

suspended without pay from May 3 to May 14.  Petitioner was 

cleared to return to work starting May 15, although she never did 

so. 

12.  After learning that Petitioner had failed to timely 

complete the annual competency process, the ICU department 

director consulted with the CNO and decided to demote Petitioner 
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to staff nurse for two reasons:  the charge nurse served as an 

important role model to the staff nurses whom she supervised, and 

Petitioner had failed to timely complete the annual competency 

process in 2009 and 2010, at which times she was counseled for 

these noncompliances. 

13.  There is no evidence that the CNO discriminated against 

Petitioner on any basis in the CNO's implementation of her 

preannounced decision to suspend without pay those nurses who 

failed timely to complete the annual competency process.   

14.  There is no evidence that the CNO or the ICU department 

director, who is ten months older than Petitioner, discriminated 

against Petitioner on the basis of age in demoting her to staff 

nurse for failing timely to complete the annual competency 

process.  The ICU department director made a good faith effort to 

accommodate Petitioner in selecting a shift and obtaining 

training for her new duties as a staff nurse, but Petitioner 

elected to forego this opportunity.  After a reasonable period of 

waiting for Petitioner to return to work at Westside, Respondent 

justifiably determined that she had voluntarily terminated her 

employment. 

15.  Petitioner has failed to prove that she had any 

disability, the CNO or ICU department director perceived that she 

had a disability, or the CNO or ICU department director 

discriminated against her on the basis of any real or perceived 
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disability.  The issue of a disability emerged with a work-

related injury that Petitioner suffered to her hip while helping 

a large patient on April 23, 2012.  After the pain worsened 

overnight, Petitioner reported it the next day, but was able to 

work her entire shift.   

16.  Pursuant to Respondent's policy, a compensable injury 

necessitates a drug screen of the injured employee.  Petitioner 

complains that a staffperson drew her blood in an employee 

lounge, where coworkers could witness the process, but the 

staffperson did so only after earlier attempts to have Petitioner 

report to the staffperson had failed.  Although the location of 

the blood draw may have violated Respondent's confidentiality 

policy, it is unclear why a coworker would draw an adverse 

inference from witnessing a process routinely performed with 

every employee who is injured on the job.  In any event, the 

circumstances of the taking of Petitioner's blood do not suggest 

any discrimination on the part of Respondent's representatives 

against Petitioner. 

17.  The drug screen revealed the presence of Valium.  When 

informed of this fact, Petitioner advised Respondent that she had 

a prescription for Valium and identified the pharmacy that filled 

the prescription.  Unfortunately, when contacted, a pharmacy 

representative misstated that no such prescription existed, which 

resulted in Petitioner's termination effective May 11, 2012.  
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However, a pharmacy representative later indicated that the 

pharmacy had a prescription for Valium, and Respondent rescinded 

the termination no later than May 15, 2012.   

18.  No evidence links this unfortunate incident, which 

occurred through no fault of Petitioner or Respondent, with the 

demotion that is the subject of Petitioner's present complaint.  

This incident may have played a role in Petitioner's ensuing 

decision not to return to work at Westside, although this 

decision appears to have been driven at least as much by 

Petitioner's discomfort at the prospect of working with staff 

nurses whom she had previously supervised, if not by other 

factors as well.   

19.  More importantly, though, no evidence links the 

"failed" drug screen or Petitioner's injury with the subject 

demotion.  There is no doubt that the CNO and ICU department 

director demoted Petitioner, a charge nurse, for failing to 

timely complete the annual competency test three times in the 

preceding four years.   

20.  Petitioner cites the injury as justification for 

missing the May 1 deadline for completion of the annual 

competency process.  There are two problems with this contention.  

First, Petitioner assumed the risk of noncompliance when she 

failed to take the test at anytime in the 11 weeks prior to the 

injury, waiting until the last week to take the test, attend the 
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conference with the Director of Education, complete any required 

remedial work, and attend the followup conference with the 

Director of Education. 

21.  Second, the injury did not prevent Petitioner from 

taking the test at any time.  As noted above, Petitioner was able 

to work her entire shift on the day after the injury.  The first 

physician, whom Petitioner saw the day after the injury, 

determined that Petitioner could work, but she had to be limited 

to 95% sitting; three days later, this physician cleared 

Petitioner to return to work without restrictions.  Another 

physician, whom Petitioner later consulted, prescribed physical 

therapy, but only one hour daily.  Regardless of when Petitioner 

was able to return to regular nursing duties, it is clear that 

the injury did not prevent her from taking the test at any time. 

22.  The posthearing interrogatories, which were devoted to 

producing evidence of Respondent's treatment of putative 

comparators, have proven unnecessary, given the findings set 

forth above.  However, Respondent's answers to these 

interrogatories do not support Petitioner's claim of prejudice in 

any event. 

23.  These responses disclose that Respondent did not grant 

any RNs extensions of less than 14 days, due to injury or 

illness, to complete the annual competency process.   
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24.  Of the 31 charge nurses employed at Westside at the 

time of the 2012 competency process, four, in addition to 

Petitioner, failed timely to complete the annual competency 

process.  However, unlike Petitioner, none of these charge nurses 

had previously failed timely to complete an annual competency 

process.  One received counseling, which is what Petitioner 

received for her first two noncompliances.  One worked in another 

department which lacked, at the time, a director; as noted above, 

the department director is directly responsible for determining 

whether a charge nurse should undergo additional adverse 

employment action for missing the deadline.  The other two worked 

in another department, which had a director who lacked a history 

of consistent written discipline of her employees; this director 

is no longer a Westside employee.  The other four charge nurses 

are thus not comparators because of different immediate 

supervisors, in the form of department directors, and different 

circumstances, primarily in the form of no prior noncompliances 

by these four charge nurses. 

CONCLUSIONS OF LAW 

25.  DOAH has jurisdiction over the subject matter.  

§§ 120.569, 120.57(1), and 760.11(7), Fla. Stat. 

26.  Section 760.10(1)(a) provides that it is an unlawful 

employment practice for an employer "[t]o discharge . . . or 

otherwise to discriminate against any individual with respect to 
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compensation, terms, conditions, or privileges of employment, 

because of such individual's age [op] handicap . . . ." 

27.  Petitioner has failed to prove that she was disabled or 

that Respondent's representatives perceived her as disabled.  

Petitioner has also failed to prove that she was discharged.  The 

sole issue is thus whether Respondent demoted Petitioner because 

of her age. 

28.  To prevail on this claim of disparate treatment because 

of age, Petitioner must prove by a preponderance of the evidence 

that age was the "but for" cause of her demotion.  Gross v. FBL 

Fin. Serv., Inc., 557 U.S. 167, 177 (2009); Sunbeam TV Corp. v. 

Mitzel, 83 So. 3d 865, 870-71 (Fla. 3d DCA 2012). 

29.  The sole cause for Petitioner's demotion was not her 

age, but her failure to complete timely the 2012 competency 

process--for the third year of the preceding four.  Petitioner 

was a supervising nurse.  The competency process is an important 

device by which Respondent ensures quality patient care.  

Petitioner's immediate supervisor, the ICU department director, 

had ample reason to determine that a suspension without pay was 

insufficient under these circumstances, but that Petitioner 

merited a demotion to staff nurse. 
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RECOMMENDATION 

It is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief. 

DONE AND ENTERED this 4th day of March, 2014, in 

Tallahassee, Leon County, Florida. 

S                                   

ROBERT E. MEALE 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 4th day of March, 2014. 
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Mark E. Edwards, Esquire 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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