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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

VANESSA WILLIAMS, 

 

     Petitioner, 

 

vs. 

 

CRACKER BARREL OLD COUNTRY 

STORE, 

 

     Respondent. 

                               / 

 

 

 

 

Case No. 12-2958 

 

 

RECOMMENDED ORDER 

 

A formal hearing was conducted in this case on March 19  

and 20, 2013, in Jacksonville, Florida, before Lawrence P. 

Stevenson, a duly-designated Administrative Law Judge with the 

Division of Administrative Hearings. 

APPEARANCES 

 

 For Petitioner:  Vanessa Celestea Williams, pro se 

                      9092 Glouchestershire Court 

                      Jacksonville, Florida  32219 

 

 For Respondent:  John E. Duvall, Esquire 

                      R. Michelle Tatum, Esquire 

                      Ford and Harrison, LLP 

                      225 West Water Street, Suite 710 

                      Post Office Box 41566 

                      Jacksonville, Florida  32203 

 

STATEMENT OF THE ISSUES 

The issues are whether Respondent, Cracker Barrel Old 

Country Store ("Cracker Barrel"), committed unlawful employment 

practices contrary to section 760.10, Florida Statutes (2012),
1/
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by discriminating against Petitioner based on her race or 

national origin and/or whether Cracker Barrel retaliated against 

Petitioner for complaining of discriminatory conduct by 

harassing Petitioner, failing to evaluate and promote 

Petitioner, and ultimately discharging Petitioner from her 

employment.   

PRELIMINARY STATEMENT 

On or about January 18, 2012, Petitioner Vanessa Williams 

("Petitioner"), a black female of Caribbean origin, filed with 

the Florida Commission on Human Relations ("FCHR") a Charge of 

Discrimination against Cracker Barrel.  Petitioner alleged that 

she had been discriminated against pursuant to chapter 760, 

Florida Statutes and Title VII of the Federal Civil Rights Act 

as follows: 

I have been employed by the Respondent as a 

Server since August 25, 2005.  Throughout my 

employment with the Respondent, I was called 

“stupid” by Craig Gibian, Christine 

Balaouras and Wayne Harrell.  Mr. Gibian 

would also say that I was a stupid black 

person.  The above-mentioned managers would 

laugh and make fun of my accent.  Employees 

would also harass me, and they would not be 

reprimanded.  On or about February 10, 2011, 

I was overwhelmed with nine tables.  I asked 

[Lindsey McAdams], (White employee) to help 

me.  However, she refused and called me 

stupid for not been [sic] able to serve that 

many tables.  [Lindsey] continued to insult 

me.  I asked her to stop, but she told me to 

shut up or she would meet me in the parking 

lot.  Feeling threatened I asked her “Why, 

do you want to kill me?”  She told the 



 3 

Manager Jeff that I said “That‟s why your 

dad killed your mother.”  Which I did not 

say.  An investigation was opened on 

February 11, 2011.  During the 

investigation, the manager Jeff told me, “I 

believe you, but my job is on the line and 

Craig wants you fired.”  On March 2011, I 

was terminated by Mr. Givian [sic], for 

violation of [rule of] conduct 44 use of 

profane or abusive language.  I believe this 

was a pretext to terminate my employment.  

Other white employees were treated more 

favorable [sic] than me.  For example, white 

employees were placed in the front of the 

restaurant, where they made more tips, while 

I was placed at the back of the restaurant 

where I made less tips.  White employees 

were evaluated at least every six months.  I 

was hardly evaluated or promoted.  At one 

point, Ms. Balaouras made me write my own 

evaluation and laughed at me. 

 

I believe that I have been discriminated 

against because of my Race/Black and my 

National Origen [sic] pursuant to chapter 

760 of the Florida Civil Rights Act and in 

violation of Title VII of the Civil Rights 

Act of 1964 as amended. 

 

The FCHR investigated Petitioner's Complaint.  In a letter 

dated July 25, 2012, the FCHR issued its determination that 

there was reasonable cause to believe that an unlawful 

employment practice occurred. 

On August 29, 2012, Petitioner timely filed a Petition for 

Relief with the FCHR.  On September 13, 2012, the FCHR referred 

the case to the Division of Administrative Hearings ("DOAH").  

The case was originally scheduled for hearing on November 15, 
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2012.  Three continuances were granted.  The hearing was 

ultimately held on March 19 and 20, 2013. 

At the hearing, Petitioner testified on her own behalf and 

presented the testimony of her son, Jamal Blythe; her husband, 

Kevin Tyrone Williams; and Craig Gibian, the general manager of 

Cracker Barrel Store 341, where Petitioner worked.  Petitioner‟s 

Exhibits 1, 2, and 5 through 7 were admitted into evidence.  

Respondent presented the testimony of Mr. Gibian; Tyson Smith, a 

field human resources manager for Cracker Barrel; David 

Andrasco, Cracker Barrel‟s district manager; Christine 

Balaouras, an associate manager at Store 341 during the period 

at issue in this proceeding; and Marilyn Roberts, the employee 

training coordinator for Store 341.  Respondent‟s Exhibits 1 

through 10 were admitted into evidence. 

At the hearing, Respondent made an oral motion for summary 

recommended order based on the fact that many of the discrete 

acts alleged by Petitioner were time-barred under section 

760.11(1), Florida Statutes.  The undersigned denied the motion 

but granted Respondent's request that the parties be permitted 

to brief the issue prior to the submission of proposed 

recommended orders.  After reviewing the parties‟ briefs, the 

undersigned issued an order denying the motion for summary 

recommended order on April 25, 2013.  The undersigned found that 

elements of Petitioner's complaint, though inartfully crafted, 



 5 

raised what could be construed as a claim that she was subjected 

to a hostile work environment, which would permit consideration 

of matters outside the 365-day limitation of section 760.11(1).  

See AMTRAK v. Morgan, 536 U.S. 101, 115 (2002).  The undersigned 

concluded that Petitioner should be permitted to urge the 

hostile work environment claim based on all the evidence that 

was presented at the hearing.     

The two-volume Transcript of the hearing was filed at DOAH 

on April 12, 2013.  Cracker Barrel‟s Unopposed Motion for 

Extension of the Deadline for Submitting Proposed Recommended 

Orders was granted by order dated May 1, 2013, allowing the 

parties until May 24, 2013, to file their proposed recommended 

orders.  Cracker Barrel timely filed its Proposed Recommended 

Order on May 24, 2013.  Petitioner filed her Proposed 

Recommended Order on May 28, 2013.  In the absence of objection 

by Cracker Barrel, the undersigned has considered Petitioner‟s 

Proposed Recommended Order in the preparation of this 

Recommended Order. 

FINDINGS OF FACT 

1.  Cracker Barrel is an employer as that term is defined 

in subsection 760.02(7), Florida Statutes.  Cracker Barrel owns 

and operates a chain of family restaurants throughout the United 

States, though only Store 341 at J. Turner Butler Boulevard in 

Jacksonville is implicated in this case. 
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2.  Petitioner, who is black and of Caribbean origin, was 

hired to work as a server at Cracker Barrel Store 341 on 

August 25, 2005, and remained at that store until her 

termination on March 4, 2011.  Her hours varied but were usually 

between 20 and 30 hours per week, and she worked most often on 

the day shift, which included the lunch hour.   

3.  Petitioner testified that things went well when she 

started at Cracker Barrel, but that by 2006 she concluded that 

she was being treated unfairly because she was a black person 

from the Caribbean.  In particular, Petitioner stated that 

assistant manager Craig Gibian made comments about her accent 

despite the fact that he could see that such comments were 

upsetting to her.  Petitioner testified that she complained to 

General Manager David Andrasco, who tried to smooth things over 

by assuring Petitioner that Mr. Gibian was not a racist and that 

Petitioner was not the only person from another country working 

at Store 341.  Petitioner let the matter drop, in the interest 

of peace in the workplace. 

4.  At the hearing, Mr. Gibian denied ever making comments 

about Petitioner‟s accent.  Mr. Andrasco could not recall a 

conversation with Petitioner regarding Mr. Gibian‟s comments 

about her accent.
2/
 

5.  Cracker Barrel utilizes several “coaching” techniques 

to provide guidance and a measure of discipline to employees who 
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have failed to meet company standards.  The first and most 

common is the “immediate redirect,” in which a supervisor 

corrects the employee in the moment.  Another method involves 

the supervisor sitting down with the employee for a two-to-four 

minute discussion with the employee.  The most serious coaching 

measure is the issuance of a written “Employee Counseling 

Report” that the supervisor places in the employee‟s personnel 

file. 

6.  Mr. Andrasco testified that it was difficult to use the 

immediate redirect method with Petitioner because she was 

defensive and refused to accept responsibility for her actions.  

An immediate redirect would turn into a “very, very, very long 

conversation” that had to be moved from the floor of the dining 

room to Mr. Andrasco‟s office.   

7.  Mr. Gibian and associate manger Christine Balaouras 

agreed that any sort of coaching or feedback regarding 

Petitioner‟s job performance would inevitably become an 

“elaborate affair,” in Ms. Balaouras‟ words, when the idea of 

the system was to keep the coaching short so that the servers 

could keep things moving on the dining room floor. 

8.  Petitioner‟s employee file contained several written 

Employee Counseling Reports, the earliest of which was dated 

October 14, 2006.  In this report, Mr. Gibian noted that 

Petitioner had failed to notify a supervisor of problems she was 
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having with timely service to a table that resulted in the 

manager having to “comp” the table‟s $35.00 check. 

9.  Petitioner testified that she did not complain about 

this report because she did in fact fail to get the food out on 

time.  However, she also believed that the report caused her 

relationship with Mr. Gibian to further deteriorate.  Mr. Gibian 

would make it obvious that he did not like Petitioner.  He would 

refuse to speak with her when she approached him. 

10.  Mr. Gibian credibly denied having any personal grudge 

against Petitioner, whether because of her race, national 

origin, or any other reason.  He testified that if he ever 

refused to speak to Petitioner, it was because she approached 

him at an inappropriate time, such as during the lunch hour 

rush.  Mr. Gibian was always willing to discuss Petitioner‟s 

complaints at the end of the shift. 

11.  Petitioner‟s second counseling report was dated 

February 23, 2007.  The report noted that Petitioner had been 

late for her shift four times within the last month and was 17 

minutes late on the date of the report.  At the hearing, 

Petitioner conceded that she was chronically late for work 

throughout her tenure at Cracker Barrel.  She contended, 

however, that other employees also arrived late and she was 

singled out for discipline.  Petitioner did not support this 
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contention with evidence indicating that any other employee was 

as persistently late for shifts as was Petitioner. 

12.  Petitioner‟s next counseling report was dated 

November 16, 2007.  Petitioner had an argument with a co-worker 

that resulted in yelling and name calling within earshot of 

customers.  Mr. Gibian wrote the report and noted that “further 

confrontations will lead to continued disciplinary action up to 

and including termination.”  Mr. Gibian did not recall this 

specific incident, but noted that repeated instances of 

unprofessional behavior towards co-workers led to Petitioner‟s 

dismissal from Cracker Barrel.  

13.  Petitioner‟s husband is in the U.S. Navy.  In 2008,
3/
 

Petitioner learned that her husband would be deployed and that 

she would need to alter her work schedule in order to be at home 

with her children on the weekends.  Mr. Gibian, who was in 

charge of scheduling, warned Petitioner that she would have a 

harder time getting hours if she was unwilling to work weekend 

shifts.  Petitioner told him that she understood the risk. 

14.  However, when her hours were cut the next week, 

Petitioner complained to Mr. Gibian.  According to Petitioner, 

Mr. Gibian became angry and stated, “I don‟t care.  You changed 

your hours.  Don‟t talk to me right now.”  Petitioner testified 

that Mr. Gibian refused to tell her when he would be willing to 

discuss the matter with her. 
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15.  Petitioner testified that during this period, 

Mr. Gibian asked her to stay over into the next shift because 

the staff was shorthanded.  Petitioner agreed to do so.  About 

an hour into the next shift, some other employees arrived.  

Petitioner asked Mr. Gibian if she could go.  He said she could, 

but only after she completed her “side work,” i.e., setting up 

the workstation for the upcoming shift.  Petitioner argued with 

Mr. Gibian that she should not have to do the side work for the 

night shift.   

16.  Petitioner stated that Mr. Gibian ultimately took her 

into his office and screamed at her.  He told her not to bother 

responding because most of the time he could not understand what 

she was saying anyway.  He told her that if he had been in 

management, he would have “fired your ass” a long time ago. 

17.  Mr. Gibian denied that this incident occurred, at 

least in the manner related by Petitioner.  He flatly denied 

ever telling Petitioner that he would fire her if he were in 

charge.  Mr. Gibian testified that he never wants to fire any 

employee, because he understands the implications of putting a 

person out of work and because he views firing someone as a 

failure of his own leadership.  He regarded Petitioner as a poor 

performing employee whom he repeatedly tried to improve through 

every means that Cracker Barrel placed at his disposal. 
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18.  Petitioner reported this incident to Cracker Barrel‟s 

human relations department on July 23, 2008.  Employee relations 

specialist Tyson Smith was assigned to investigate.  Mr. Smith 

made repeated attempts to contact Petitioner but was unable to 

do so until August 8, 2008.  In the interim, Mr. Smith 

interviewed Mr. Andrasco about Petitioner‟s situation.   

19.  Mr. Andrasco reported that Petitioner was consistently 

late and had shifts taken away from her.  He told Mr. Smith that 

when management reduced Petitioner‟s hours or addressed her 

punctuality, she would complain and ask for a transfer.  

Mr. Andrasco told Petitioner that he would not allow her to 

transfer unless she could come to work on time for 30 

consecutive days.  Petitioner managed to be on time for 30 days, 

and Mr. Andrasco spoke to his counterpart at another Cracker 

Barrel store about taking Petitioner as a transfer employee.  

The transfer never took place, for reasons unknown to 

Mr. Andrasco.
4/
 

20.  In her August 8 interview with Mr. Smith, Petitioner 

stated that Mr. Andrasco had been more respectful since she 

filed her complaint and began coming to work on time.  She told 

Mr. Smith that she had felt discriminated against from the time 

she started work at Cracker Barrel.  Petitioner was especially 

upset about age discrimination.  She stated that Mr. Andrasco 
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had made disparaging and hurtful remarks about her age.  

Mr. Smith promised to look into the allegation. 

21.  Mr. Smith conducted a follow-up interview with 

Mr. Andrasco, who told him that Petitioner‟s allegation was 

based on some innocent joking that took place on her birthday 

back in December 2007.  Someone at Cracker Barrel said “happy 

birthday” to Petitioner.  Mr. Andrasco also wished Petitioner a 

happy birthday and asked how old she was.  Petitioner would not 

tell, and Mr. Andrasco teasingly said, “Come on.  I can go and 

look it up on the computer.”  Petitioner said, “I don‟t want to 

tell anybody my age.”  According to Mr. Andrasco, this exchange 

was all in fun and constituted the only comment he ever made 

about Petitioner‟s age. 

22.  At the hearing, Mr. Smith testified that age 

discrimination was the only form of discrimination that 

Petitioner mentioned in relation to her July 23, 2008, 

complaint.  Petitioner made no mention of her race, national 

origin, or accent to Mr. Smith.  At the hearing, Petitioner 

testified that Mr. Andrasco said nothing more about her age 

after she reported this incident. 

23.  Petitioner testified that her work situation improved 

somewhat after she complained to the Human Relations Department, 

at least for a time.  The next major incident involving 

Petitioner occurred on October 6, 2008.  Petitioner was assigned 
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five tables, which was one more than she could comfortably 

handle.  The hostess came to Petitioner and asked her to write 

up a to-go order.  Petitioner told the hostess that she was too 

busy to ring in the order.  Petitioner called for David Harrell, 

the manager on duty, but could not find him.  Though she claimed 

that she found another server to ring in the order, the weight 

of the evidence indicates that Petitioner in fact did nothing 

more as regards this order. 

24.  Twenty minutes passed and the customer asked about the 

status of the order.  It was at this time that Mr. Harrell 

discovered that Petitioner had not rung in the order.  The order 

was processed and the food was eventually given to the customer, 

but Mr. Harrell wrote off half of the check because of the long 

wait the customer had to endure.   

25.  Mr. Harrell took Petitioner into his office with 

another assistant manager, Christine Balaouras, as a witness.  

He questioned Petitioner about the incident and she became 

typically combative and defensive.  Mr. Harrell attempted to 

coach Petitioner, telling her that in such a situation she had 

three options: ring in the order herself, give it to another 

server, or ask Mr. Harrell or Ms. Balaouras to ring it in.  

Petitioner‟s choice to ignore the order altogether was not an 

acceptable option, and Mr. Harrell wrote an Employee Counseling 

Report for Petitioner‟s file. 
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26.  At this point, the situation was somewhat tense but 

not explosive.  Petitioner did not dispute the merits of 

Mr. Harrell‟s coaching, but in her written response to the 

counseling report, she took issue with the manner in which 

Mr. Harrell conducted himself.  Petitioner wrote that 

Mr. Harrell started “yelling and cursing at me” as he inquired 

about the customer‟s order. 

27.  Mr. Harrell was adamant that he did not curse at 

Petitioner.  The point of contention was his use of the word 

“freaking,” which Petitioner claimed that she took for a curse 

word.
5/
  Mr. Harrell brought Petitioner into his office, again 

with Ms. Balaouras as a witness, and demanded that she correct 

her statement, either by writing down what Mr. Harrell actually 

said or by erasing the allegation that he “cursed” at her.  

Petitioner refused to do either. 

28.  Petitioner claimed that Mr. Harrell effectively took 

her prisoner, blocking the doorway to his office until she 

agreed to change her statement.   

29.  Both Mr. Harrell and Ms. Balaouras denied that he kept 

Petitioner in the office against her will.  Petitioner told them 

that she had to pick up her kids from daycare and asked if she 

could deal with the statement the next day, and both Mr. Harrell 

and Ms. Balaouras told Petitioner she could leave.  However, 

Petitioner stayed and continued to argue.  Mr. Harrell left the 
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room, but Petitioner continued loudly proclaiming the unfairness 

of the situation.  Ms. Balaouras finally asked Petitioner to be 

quiet and leave. 

30.  On October 16, 2008, Petitioner filed a complaint with 

human relations regarding this incident.  The investigation 

resulted in written counseling for both Mr. Harrell and 

Ms. Balaouras for their handling of the incident.  Mr. Smith 

stated that Mr. Harrell should not have demanded that Petitioner 

change her statement, regardless of its contents.  Mr. Smith 

recommended that Mr. Andrasco follow up with Petitioner to let 

her know how the situation was handled. 

31.  Petitioner claimed that she was not informed of the 

outcome of Mr. Smith‟s investigation until several weeks after 

it was concluded.  She testified that Mr. Andrasco assured her 

that he had spoken to Mr. Harrell about the situation and that 

Petitioner should come to Mr. Andrasco if any further problems 

arose.   

32.  Petitioner stated that she was “dumbfounded” that the 

case was closed and that she would continue to report to the 

same managers.  She testified that Mr. Harrell had already 

threatened to badger her about every minor infraction and to 

keep writing counseling reports until she was fired.    

33.  Petitioner‟s complaint of October 16, 2008, raised no 

issues regarding discrimination due to race or national origin.  
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Petitioner did not complain that she was discriminated against 

because of her accent. 

34.  Petitioner testified that after the investigation of 

her October 16, 2008, complaint, the abuse by Mr. Harrell, 

Mr. Gibian and Ms. Balaouras became worse than ever.  The common 

complaint was always that Petitioner was “stupid” and “slow.”  

Petitioner stated that every report that a supervisor made on 

her after October 2008, was done maliciously, and that she 

noticed that the managers were placing her in the back dining 

room, with fewer diners and worse tips, at least three days a 

week.   

35.  Shift floorplan tracking charts introduced by Cracker 

Barrel showed the dining room assignments for all shifts worked 

by Petitioner during the months of June through November 2008, 

January 2009, and May 2009 through May 2010.  The charts show no 

pattern of Petitioner being assigned to the back dining rooms 

any more often than the other servers.  

36.  On October 20, 2008, Petitioner received an Employee 

Counseling Report from Ms. Balaouras regarding a customer‟s 

complaint about Petitioner‟s service.  The customer told the 

hostess that Petitioner neglected her while chatting with the 

customers at an adjacent table. 

37.  At the hearing, Petitioner testified that 

Ms. Balaouras pulled her into the office and yelled at her in a 
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“belittling” manner.  Ms. Balaouras refused to listen to 

Petitioner‟s side of the story.  Petitioner stated that the 

complaining customer was an elderly regular who always caused 

problems for her servers.  Petitioner also stated that the 

hostess on duty that day had a pattern of “sitting me with black 

customers who she felt wouldn‟t tip me or sitting me with older 

customers who she felt wouldn‟t tip me or sitting me with 

someone who she felt would be problematic.”  Petitioner offered 

no explanation for this hostess‟ hostility towards her. 

38.  On December 15, 2008, Petitioner received an Employee 

Counseling Report for arriving to work late.  Again, Petitioner 

conceded that she was in fact late for work, but again argued 

that other employees who arrived late for work were not 

disciplined as she was. 

39.  Petitioner testified as to an incident that occurred 

in late 2008 or early 2009.  Ms. Balaouras handed Petitioner a 

blank evaluation form and instructed her to fill out her own 

employee evaluation.  Petitioner thought this was strange.  She 

consulted her husband, who wrote performance evaluations as a 

supervisor in the Navy, and he found it odd that Cracker Barrel 

would allow Petitioner to write her own evaluation.  

Nonetheless, Petitioner completed the evaluation at home that 

evening, giving herself an evaluation of 98 out of 100 points.
6/
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40.  The next day, Petitioner came to work and found 

Ms. Balaouras eating lunch at a table in a back dining room.  

Marilyn Roberts, the employee training coordinator for Store 

341, was also present.  Petitioner handed Ms. Balaouras the 

completed evaluation.  Ms. Balaouras told Petitioner that she 

was eating and would look at it later, but asked Petitioner what 

score she had given herself.  When Petitioner told her the 

number, Ms. Balaouras responded, “You really think you‟re worth 

a 98?”  Petitioner answered in the affirmative, which caused 

Ms. Balaouras and Ms. Roberts to laugh.  Petitioner testified 

that at this point she realized that Ms. Balaouras had given her 

the blank evaluation form as a joke. 

41.  Ms. Balaouras and Ms. Roberts testified to an entirely 

different set of circumstances.  Cracker Barrel has a “Personal 

Achievement Responsibility” or “PAR” program that allows 

employees to progress within the company.  In each job category 

within Cracker Barrel, there are four levels in the PAR program, 

from the lowest (PAR 1) to the highest (PAR 4).  In order to 

advance to the next level, an employee must receive a passing 

score on her performance evaluation and then pass a written PAR 

test.   

42.  To become a PAR 1, the employee must receive an 

evaluation score of 80 and then pass the written exam with a 

score of 80 or better.  To become a PAR 2, the employee must 
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receive scores of 85 or better on the performance evaluation and 

the exam.  PAR 3 requires scores of 90 or better on both phases.  

In order to achieve the PAR 4 level, the employee must receive 

two consecutive evaluations of 95 or higher and then make a 

score of 95 on the written exam.  Advancing from one PAR level 

to the next wins the employee a five cent per hour pay increase.   

43.  Employees can also be demoted in the PAR system if 

they receive an evaluation score that is below that standard for 

their PAR levels.  Cracker Barrel gives such employees 45 days 

in which to raise the evaluation score and maintain their 

current PAR level. 

44.  Ms. Roberts testified that PAR 4 employees are given 

performance evaluations every six months and all other employees 

receive an evaluation every three months.  Petitioner passed the 

test to become a PAR 3 in April 2007, and remained at that level 

until her dismissal in March 2011. 

45.  Ms. Roberts testified that during the evaluation cycle 

in question, she gave all PAR 3 employees blank evaluation forms 

to complete as an exercise in self-criticism and to assist them 

in understanding the leadership qualities required to reach 

PAR 4.  The employees were expected to complete the evaluations 

and then sit down with a manager to review their strengths and 

weaknesses and discuss the improvements they needed to make.  

Ms. Roberts testified that she gave the blank form to Petitioner 
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and explained its purpose to her.  She assured Petitioner that 

the self-evaluation would not become part of her employee file. 

46.  Ms. Roberts recalled Petitioner bringing the completed 

self-evaluation to Ms. Balaouras.  Ms. Roberts and Ms. Balaouras 

were eating lunch.  When Petitioner approached the table, 

Ms. Roberts and Ms. Balaouras were laughing over a situation 

that had nothing to do with Petitioner.  Ms. Roberts did not 

know that Petitioner believed they were laughing at her. 

47.  Ms. Balaouras testified that she has sat down with 

employees and asked them to walk through the evaluation form 

with her.  She believes that this exercise can be helpful if the 

employee grades herself honestly and fairly.  Ms. Balaouras 

testified that she never took the initiative to go through this 

process with Petitioner because Petitioner was not someone who 

could self-evaluate in a realistic manner. 

48.  On February 18, 2009, Petitioner received an Employee 

Counseling Report from an associate manager named “Kazeem.”
7/
  

This report was another one regarding Petitioner‟s failure to 

timely greet the guests at her tables.  Petitioner did not 

contest the merits of this evaluation report, but again argued 

that she was being singled out for disciplinary action for 

violations that were ignored by management when committed by 

other employees.
8/
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49.  On June 25, 2009, Petitioner received an Employee 

Counseling Report from Mr. Harrell because of a “loud 

disgruntled conversation” Petitioner engaged in with a fellow 

employee.  Mr. Harrell reviewed Cracker Barrel‟s anti-harassment 

policy with Petitioner and cautioned her that any future 

incidents of this nature would result in further disciplinary 

action, up to and including termination. 

50.  At the hearing, Petitioner testified that this 

counseling report was “totally out of left field, shocking.”  

Petitioner stated that on the previous day, a fellow employee 

named Samantha Mosley and a former co-worker had been picking on 

Petitioner.  Ms. Mosley had begun picking on Petitioner “when 

she realized I didn‟t want to be her friend.”  Petitioner 

usually ignored Ms. Mosley‟s taunts, but on this day, Ms. Mosley 

made reference to problems Petitioner was having with her 

teenaged son.   

51.  Petitioner was angry not only because of Ms. Mosley‟s 

comments but because Petitioner had spoken confidentially with 

Mr. Harrell about her son‟s problems.  Mr. Harrell had 

apparently spread the word throughout Store 341.  Petitioner was 

upset and crying, and was consoled by Ms. Roberts, which made it 

shocking to her when Mr. Harrell wrote her up for the incident 

the next day. 
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52.  On April 8, 2010, Petitioner received an Employee 

Counseling Report from Mr. Andrasco for arriving to work late 23 

days in a row.  Mr. Andrasco testified that Petitioner was 

consistently late to work, anywhere from one minute to 25 

minutes, and that her lateness was a consistent source of 

disruption in the restaurant.  Mr. Andrasco would verbally 

counsel her each time, but Petitioner would claim to have been 

on the premises in the gift shop or claim that traffic had held 

her up.  Petitioner refused to take responsibility for being 

late and would not acknowledge that it was a serious issue. 

53.  Mr. Andrasco wrote the report after 23 days so that he 

could sit Petitioner down and try to make her realize this was a 

big problem, one that could lead to her termination.  He 

testified that he was doing everything he could to avoid firing 

Petitioner. 

54.  In addition to the specific incidents that led to 

company investigations or Employee Counseling Reports, 

Petitioner complained of ongoing discrimination at Store 341.  

Petitioner testified that her managers never selected her to be 

a “checker” on her shifts.  At Cracker Barrel, the associate 

manager in charge of the front of the house would delegate to a 

trusted server the responsibility for ensuring that the other 

servers finished their closing side work before leaving at the 

end of the shift.  The checker received no extra compensation.  
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The only material advantage was that the checker had to perform 

less side work because she was busy ensuring that the other 25 

servers were performing theirs.   

55.  Neither Mr. Andrasco nor Mr. Gibian ever told 

Petitioner she could not be a checker.  Given Petitioner‟s 

admitted slowness in performing the routine duties of a server, 

it is not surprising that her managers would be reluctant to 

place more responsibility on her shoulders.  Further, given 

Petitioner‟s habitual lateness for work and propensity for 

engaging in disputes with her fellow employees, it is also not 

surprising that Petitioner failed to attain the level of 

managerial trust required of a checker.  Petitioner offered no 

evidence that the failure to appoint her a checker was based on 

anything other than her own job performance. 

56.  Petitioner also complained that she went as long as 

three years without obtaining an employee evaluation, which made 

it impossible for her to progress further in the Cracker Barrel 

PAR program.  The evidence produced at the hearing indicated 

that Store 341‟s historic recordkeeping procedures were 

deficient.  Cracker Barrel admitted that several of Petitioner‟s 

evaluations were not in her employee file, but produced several 

other employee files selected at random in which evaluations 

were missing for the same period.  The missing evaluations 

involved white and black employees.  Mr. Gibian, the current 
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general manager, conceded that the store had done a poor job of 

filing the documents.  

57.  However, Cracker Barrel persuasively disputed 

Petitioner‟s contention that she was not evaluated at all during 

the periods when her employee file shows no recorded Server 

Evaluations.  Ms. Roberts, the employee training coordinator for 

Store 341, testified that it would be impossible for an employee 

to miss two or three years of evaluations without notice.  She 

stated that on occasion, due to vacations or scheduling, an 

employee will miss an evaluation cycle.  In those cases, the 

employee simply informs Ms. Roberts of the missed evaluation and 

she makes sure the employee receives an out-of-cycle evaluation.   

58.  Ms. Roberts testified that Petitioner never came to 

her and said that she was not being evaluated.  Ms. Roberts 

stated that if Petitioner had come to her, she would have seen 

to it that the evaluation was given to the manager on duty and 

performed that day.  Mr. Gibian likewise testified that the 

employee herself is the final safeguard in the evaluation 

program.  Because promotions and raises depend on evaluations, 

it is highly unlikely that an employee would say nothing for 

three years of no evaluations.
9/
  

59.  The incident that led to Petitioner‟s termination 

occurred on February 10, 2011, when Petitioner had an 
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altercation with a fellow Cracker Barrel employee, Lindsey 

McAdams.   

60.  By way of background, Petitioner testified that she 

and Ms. McAdams had been friendly in the workplace until two 

weeks before the February 10 incident.  The two women did not 

usually work the same shift and so did not see each other on a 

daily basis.  Ms. McAdams had told Petitioner that as a result 

of her parents‟ divorce she would no longer have a place to keep 

her dog.  She asked Petitioner to take the dog but Petitioner 

declined because she was “terrified of them.”   

61.  Petitioner next saw Ms. McAdams a couple of weeks 

after this discussion, which was also a couple of weeks before 

February 10, 2011.  Petitioner came into work and saw 

Ms. McAdams seated at a table.  Petitioner approached her from 

behind and gave her a hug, but Ms. McAdams pulled away from her.  

Petitioner then noted that Ms. McAdams was crying, and asked 

whether Ms. McAdams was angry because Petitioner would not take 

her dog.  It occurred to Petitioner that Ms. McAdams was perhaps 

upset over her parents‟ divorce, and Petitioner inquired as to 

the status of those legal proceedings.  At this point, 

Ms. McAdams jumped out of her seat and ran to the bathroom. 

62.  Petitioner testified that at the time she was unaware 

that Ms. McAdams‟ father had in fact murdered her mother.  When 

a fellow worker apprised her of the facts of Ms. McAdams‟ 
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situation, Petitioner was “devastated.  I was so surprised, so 

shocked.”  When Ms. McAdams emerged from the bathroom, 

Petitioner attempted to apologize, pleading ignorance of what 

happened with her parents.  Ms. McAdams told Petitioner never to 

speak to her again, and walked away.
10/

 

63.  Petitioner testified that from this point forward, 

Ms. McAdams treated her rudely, criticizing her slowness to 

clear tables, demanding that Petitioner complete her side work, 

and calling her “stupid” and “slow.”
11/

  Petitioner stated that 

she did not react to these provocations because she understood 

that Ms. McAdams‟ was just acting out of grief. 

64.  On February 10, 2011, the restaurant was short-staffed 

and very busy.  Petitioner testified that she was only able to 

handle four tables comfortably but that on this day she was 

attempting to cover nine.  Petitioner testified: “I went ahead 

and served and I tried to hold it up.  But midway I burst out 

crying.  I got overwhelmed and hysterical, like, „Oh, my gosh,‟ 

because when I am confused I don‟t know what to do.”   

65.  Ms. Roberts, the employee training coordinator, saw 

that Petitioner was struggling and so donned an apron and began 

waiting tables.  Another assistant manager, Jeff LaFlamme, went 

into the kitchen to assist with the cooking. 

66.  Ms. Roberts basically corroborated Petitioner‟s 

version of events up to this point.  There were three servers 
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attempting to cover two dining rooms and “we did kind of get a 

crowd that came in.”  Ms. Roberts began covering tables because 

she could see that Petitioner was flagging.  Ms. McAdams came in 

early for her shift and Mr. LaFlamme directed her to clock in 

and help out in the same dining room that Petitioner was 

working. 

67.  Petitioner testified that Ms. McAdams commenced 

berating her for slowness.  Petitioner tried to keep her cool 

and continue working.  However, when Ms. McAdams called her 

“stupid,” Petitioner went to Ms. Roberts:   

So I went to Ms. Roberts and I was actually 

crying, as I always, always do.  And I go to 

Ms. Roberts, frustrated and crying, and I 

said . . . “Marilyn, Lindsey‟s calling me 

stupid.  Lindsey just called me stupid,” 

and, you know, just pretty much telling her—

- I didn‟t tell her the whole thing, but I 

just said she called me stupid. 

 

68.  Ms. Roberts testified that she advised Petitioner to 

let it go because they were so busy trying to get the food out.  

Petitioner walked away and Ms. Roberts never knew what happened 

subsequently. 

69.  Petitioner testified that she next went into the 

kitchen, still crying, to report the incident to Mr. LaFlamme in 

the kitchen.  Mr. LaFlamme said, “Vanessa, not now.  Huh-uh, not 

now.  I‟m cooking.”  Petitioner persisted, saying that she had 

something she really needed to tell him, but Mr. LaFlamme again 
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told her that he was too busy to speak with her.  Petitioner 

returned to the dining room. 

70.  Petitioner was still crying.  A co-worker, Jennifer 

Rogers, asked what was wrong.  Petitioner unburdened herself to 

Ms. Rogers, who advised her to ignore the insults.  Ms. McAdams 

saw Petitioner talking to Ms. Rogers and asked if they were 

talking about her.  Petitioner testified as follows: 

I believe I answered her by either saying, 

“You know what? I‟m an adult,” or “I‟m 

grown,” or something.  And there were some 

words shared.  She then gave—- went ahead 

and called me stupid again and bad words, 

you know, those kind of insultive [sic] 

words.  And at some point she said, “You 

need to stop talking about me.” 

 

And I said . . . “What you going to do?” 

 

And she said, “Oh, you‟re talking big now, 

right?  Reach me in the parking lot and see 

what I‟ll do.”  And she smirked, laughed. 

 

You know, and I looked at her and I—- at 

that point I‟m looking at her and I‟m like, 

“Oh, my gosh.  Really?  So you‟re 

threatening me?”  I just-— I don‟t know.  

The words just came out my mouth.  I said, 

“What, are you—-what, are you going to kill 

me?” 

 

I wasn‟t thinking about her parents.  I‟m 

not that type of person.  But true 

frustration, I don‟t know, I just said it.  

It wasn‟t calculated.  It wasn‟t 

premeditated.” 

 

71.  Witness statements from Ms. McAdams, Ms. Rogers, and 

co-worker Scott Anderson all agreed that Petitioner did not use 
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the word “kill” in her exchange with Ms. McAdams; rather, 

Petitioner repeatedly asked Ms. McAdams, “Are you going to 

murder me?”  Ms. McAdams and the other witnesses all took 

Petitioner‟s use of the word “murder” to be a pointed reference 

to the murder of her mother by her father.   

72.  Petitioner testified that other employees rushed up to 

her and asked what she had said to Ms. McAdams, who had fled 

from the scene in tears.  When Petitioner went back toward the 

kitchen, Mr. LaFlamme and a cook approached her.  Before 

Mr. LaFlamme could speak, the cook said, “What the fuck did you 

say to her?”  Petitioner asked Mr. LaFlamme if he was going to 

allow the cook to speak to her in that language.  Mr. LaFlamme 

sent the cook back into the kitchen and sent Petitioner into the 

office.   

73.  Petitioner testified that she was “devastated” that 

Ms. McAdams told people that she had used the word “murder” in 

their confrontation.  Petitioner also claimed that management 

favored Ms. McAdams, who is white.  Petitioner pointed out that 

when she approached Mr. LaFlamme about Ms. McAdams calling her 

“stupid,” she was told that he was too busy to speak with her.  

However, when Ms. McAdams went crying to him about this 

incident, Mr. LaFlamme dropped everything to “tend to her.” 

74.  Mr. LaFlamme put Petitioner and Ms. McAdams in the 

office together to talk things over without success.  He then 
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separated the women and sent them both home with instructions to 

write witness statements as to the incident.  Mr. LaFlamme 

reported the situation to employee relations specialist Bridget 

Turner, who opened an investigation.
12/

 

75.  While the investigation was pending, Mr. Gibian 

adjusted Petitioner‟s schedule to insure that she and 

Ms. McAdams would not be on the same shift.  The adjustment was 

slight because Petitioner mainly worked the day shift and 

Ms. McAdams mainly worked nights.  Petitioner alleged that 

Mr. Gibian cut her hours in retaliation for the incident with 

Ms. McAdams, but Mr. Gibian credibly testified that any 

alteration in hours was incidental to the need to keep 

Petitioner away from Ms. McAdams. 

76.  The decision to terminate Petitioner‟s employment was 

made by Cracker Barrel‟s Field Human Resources Manager, Allison 

Sherman.  Ms. Sherman did not testify at the final hearing.  

Mr. Smith testified that Ms. Sherman came to him for advice on 

how to resolve the matter.  Mr. Smith told her that the 

discipline for the employee should depend on her record.  If the 

records of both employees were the same, then each should 

receive the same discipline.  If one or the other‟s record 

showed a pattern of behavior similar to that which occurred on 

February 10, then “obviously you take that one to the next 

level.” 
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77.  Ms. Sherman contacted Mr. Gibian and directed him to 

review the employees‟ files for other incidents of employee 

altercations or a pattern of similar behavior.  Mr. Gibian 

testified that this was the first time Ms. McAdams had been 

involved in such an altercation, whereas Petitioner had a long 

history of truculence on the job and two previous Employee 

Counseling Reports related to altercations with fellow workers. 

78.  On March 3, 2011, Ms. Sherman discussed her 

recommendations with Mr. Gibian.  She told Mr. Gibian that she 

intended to give Ms. McAdams a written warning and to terminate 

Petitioner‟s employment.  Mr. Gibian indicated his concurrence 

with Ms. Sherman‟s proposed decisions.  Mr. Gibian was charged 

with completing the Employee Counseling Reports and meeting with 

each employee to deliver them. 

79.  On March 4, 2011, Mr. Gibian called Petitioner into 

his office with James Meade, an associate manager at the time.  

Mr. Gibian testified that when he told Petitioner she was being 

fired, Petitioner cried, screamed, cursed, and slammed things 

around the break room.  She told Mr. Gibian, “I‟m going to 

fucking sue you.  You haven‟t heard the fucking end of this.”  

Mr. Gibian stated that “every other word out of [her] mouth was 

„F‟.”  Mr. Gibian instructed Mr. Meade to escort Petitioner out 

of the building.  Petitioner yelled and cursed all the way out 

the door. 
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80.  Petitioner stated that Mr. Gibian was laughing as she 

was escorted out of the restaurant.  Mr. Gibian responded as 

follows: 

I didn‟t think any of it was funny.  I had a 

very loud, swearing employee who was 

interrupting business yet again by cussing, 

walking throughout the dining room, and I 

was concerned that I was going to end up 

having to call the police to have you 

removed, and I didn‟t think any of it was 

funny.  And there‟s no way, under any 

circumstances, that I would laugh about it.  

I didn‟t think it was funny. 

 

81.  Mr. Gibian‟s testimony is credited on this point.  The 

testimony of the Cracker Barrel witnesses overall was far more 

credible than the self-serving testimony of Petitioner, who 

offered no other fact witnesses to corroborate her stories. 

82.  The consensus of Petitioner‟s managers was that 

Petitioner did a good job with her regular customers, some of 

whom would request to sit at one of her tables.  However, this 

asset was offset by Petitioner‟s inability to get to work on 

time or to interact with her fellow employees in a professional 

manner.   

83.  If Petitioner was to be believed, every manager and 

most employees of Store 341 were engaged in a conspiracy to 

humiliate and degrade her on a daily basis for nearly six years.  

New managers would come on board and would treat Petitioner well 

at first, but would soon be indoctrinated into the cult of 
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persecution surrounding her.  The snippets of testimony quoted 

in this recommended order only hint at the staggering self-

centeredness displayed by Petitioner at the hearing.  She 

consistently feigned shock at the alleged insensitivity of 

others towards her while she demonstrated a vacuum of empathy 

for her co-workers.  Even after she reduced Ms. McAdams to tears 

with her vicious “murder” comments, Petitioner seemed genuinely 

appalled that Mr. LaFlamme did not take her side against 

Ms. McAdams. 

84.  The evidence established that Petitioner‟s managers 

all tried to work with her to raise her level of performance, 

but they all voiced the complaint that Petitioner would not 

accept direction and never missed an opportunity to argue with 

them.  Petitioner also showed a propensity to willfully 

misinterpret well-intentioned gestures by her managers, such as 

Ms. Roberts offering her the opportunity to perform a self-

evaluation.  

85.  The record evidence demonstrated that Petitioner was a 

marginal worker whose value to Cracker Barrel was further 

diminished by her bumptious, combative personality.  She fully 

earned her dismissal from Cracker Barrel on the merits of her 

behavior on the job.   
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86.  Petitioner offered no credible evidence disputing the 

legitimate, non-discriminatory reasons given by Cracker Barrel 

for her termination.     

87.  Petitioner offered no credible evidence that Cracker 

Barrel's stated reasons for her termination were a pretext for 

race discrimination or national origin discrimination. 

88.  Petitioner offered no credible evidence that Cracker 

Barrel discriminated against her because of her race or national 

origin in violation of section 760.10, Florida Statutes. 

89.  Petitioner offered no credible evidence that her on-

the-job discipline or her dismissal from employment was in 

retaliation for any complaint of discriminatory employment 

practices that she made while an employee of Cracker Barrel. 

CONCLUSIONS OF LAW 

90. The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

91. The Florida Civil Rights Act of 1992 (the "Florida 

Civil Rights Act" or the "Act"), chapter 760, Florida Statutes, 

prohibits discrimination in the workplace.  

92.  Subsection 760.10, Florida Statutes, states the 

following, in relevant part: 

(1)  It is an unlawful employment practice 

for an employer: 
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(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

* * * 

 

(7)  It is an unlawful employment practice 

for an employer . . . to discriminate 

against any person because that person has 

opposed any practice which is an unlawful 

employment practice under this section, or 

because that person has made a charge, 

testified, assisted, or participated in any 

manner in an investigation, proceeding, or 

hearing under this section. 

 

93.  Cracker Barrel is an "employer" as defined in 

subsection 760.02(7), which provides the following: 

(7)  "Employer" means any person employing 

15 or more employees for each working day in 

each of 20 or more calendar weeks in the 

current or preceding calendar year, and any 

agent of such a person. 

 

94. Florida courts have determined that federal case law 

applies to claims arising under the Florida's Civil Rights Acts, 

and as such, the United States Supreme Court's model for 

employment discrimination cases set forth in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 

(1973), applies to claims arising under section 760.10.  See 

Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d 1353, 1361 (S.D. 

Fla. 2002); Fla. State Univ. v. Sondel, 685 So. 2d 923, 925 n.1 
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(Fla. 1st DCA 1996); Fla. Dep‟t of Cmty. Aff. v. Bryant, 586 

So. 2d 1205 (Fla. 1st DCA 1991). 

95. Under the McDonnell analysis, in employment 

discrimination cases, Petitioner has the burden of establishing 

by a preponderance of evidence a prima facie case of unlawful 

discrimination.  If the prima facie case is established, the 

burden shifts to the employer to rebut this preliminary showing 

by producing evidence that the adverse action was taken for some 

legitimate, non-discriminatory reason.  If the employer rebuts 

the prima facie case, the burden shifts back to Petitioner to 

show by a preponderance of evidence that the employer's offered 

reasons for its adverse employment decision were pretextual.  

See Texas Dep‟t of Cmty. Aff. v. Burdine, 450 U.S. 248, 101 

S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 

96.  In order to prove a prima facie case of unlawful 

employment discrimination under chapter 760, Florida Statutes, 

Petitioner must establish that:  (1) she is a member of the 

protected group; (2) she was subject to adverse employment 

action; (3) Cracker Barrel treated similarly situated employees 

outside of her protected classifications more favorably; and 

(4) Petitioner was qualified to do the job and/or was performing 

her job at a level that met the employer‟s legitimate 

expectations.  See, e.g., Jiles v. United Parcel Serv., Inc., 

360 Fed. Appx. 61, 64 (11th Cir. 2010); Burke-Fowler v. Orange 
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Cnty., 447 F.3d 1319, 1323 (11th Cir. 2006); Knight v. Baptist 

Hosp. of Miami, Inc., 330 F.3d 1313, 1316 (11th Cir. 2003); 

Williams v. Vitro Serv. Corp., 144 F.3d 1438, 1441 (11th Cir. 

1998); McKenzie v. EAP Mgmt. Corp., 40 F. Supp. 2d 1369, 1374-75 

(S.D. Fla. 1999). 

97. Petitioner has failed to prove a prima facie case of 

unlawful employment discrimination. 

98. Petitioner is a member of a protected group, in that 

she is a black female of Caribbean origin.  Cracker Barrel did 

not dispute this point.  Petitioner was subject to an adverse 

employment action in that she was terminated from her position 

as a server with Cracker Barrel.  Petitioner was qualified to 

perform the job of server.  The evidence established that 

Petitioner's job performance was minimally satisfactory, though 

she was frequently subject to discipline for timeliness and for 

disruptive behavior towards fellow employees. 

99.  As to the question of disparate treatment, the 

applicable standard was set forth in Maniccia v. Brown, 171 F.3d 

1364, 1368-1369 (11th Cir. 1999): 

"In determining whether employees are 

similarly situated for purposes of 

establishing a prima facie case, it is 

necessary to consider whether the employees 

are involved in or accused of the same 

or similar conduct and are disciplined in 

different ways."  Jones v. Bessemer Carraway 

Med. Ctr., 137 F.3d 1306, 1311 (11th 

Cir.), opinion modified by 151 F.3d 1321 
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(1998) (quoting Holifield v. Reno, 115 F.3d 

1555, 1562 (11th Cir. 1997)).  "The most 

important factors in the disciplinary 

context are the nature of the offenses 

committed and the nature of the punishments 

imposed."  Id.  (internal quotations and 

citations omitted).  We require that the 

quantity and quality of the comparator's 

misconduct be nearly identical to prevent 

courts from second-guessing employers' 

reasonable decisions and confusing apples 

with oranges.  See Dartmouth Review 

v. Dartmouth College, 889 F.2d 13, 19 (1st 

Cir. 1989) ("Exact correlation is neither 

likely nor necessary, but the cases must be 

fair congeners.  In other words, apples 

should be compared to apples.").   

(emphasis added.)[
13/
] 

   

100.  Petitioner presented insufficient credible evidence 

that her race or national origin played any role in the business 

decisions made by Cracker Barrel.  She presented no evidence 

that any similarly-situated employee was treated any better than 

was Petitioner.  Petitioner‟s in-house complaints about her 

treatment at Cracker Barrel did not raise the issues of 

discrimination due to race or national origin.  Her claims that 

Mr. Gibian referred to her as a “stupid black person” and 

ridiculed her accent were not credible in light of all the 

evidence.  Having failed to establish the disparate treatment 

element, Petitioner has not established a prima facie case of 

employment discrimination. 

101.  Even if Petitioner had met the burden, Cracker Barrel 

presented evidence of legitimate, non-discriminatory reasons for 
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Petitioner's termination.  The incident of February 10, 2011, 

was the third time that Petitioner had received an Employee 

Counseling Report for an altercation with a co-worker, and the 

evidence indicated that there were many other incidents of 

abrasive behavior that did not rise to the level of a written 

disciplinary report.  Petitioner was aware that she was subject 

to termination for any further co-worker altercations.  

Petitioner's race or national origin had nothing to do with 

Cracker Barrel's decision to terminate her employment. 

RECOMMENDATION 

 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that Cracker Barrel Old Country 

Store did not commit any unlawful employment practices and 

dismissing the Petition for Relief filed in this case. 

DONE AND ENTERED this 30th day of January, 2014, in 

Tallahassee, Leon County, Florida. 

S                                   
LAWRENCE P. STEVENSON 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675   SUNCOM 278-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 30th day of January, 2014. 

 

 

ENDNOTES 

 
1/
  Citations shall be to Florida Statutes (2012) unless 

otherwise specified.  Section 760.10, Florida Statutes, has been 

unchanged since 1992. 

 
2/
  Petitioner alleged that Mr. Gibian constantly told her that 

he could not understand her due to her accent.  Mr. Gibian 

credibly testified that if he ever told Petitioner he didn‟t 

understand her, it was because of the content of what she was 

saying, not because of her accent.  To the undersigned‟s ear, 

Petitioner has a slight Caribbean lilt to her voice that does 

not affect the listener‟s ability to understand her speech. 

 
3/
  Petitioner testified that these events occurred in 2007, but 

the documentary evidence indicates that her problems with 

scheduling occurred in 2008.  Petitioner‟s testimony was, on the 

whole, tenuous as to chronology.  The undersigned has chosen to 

credit the written Employee Counseling Reports and the “Guest 

Relations Tickets” produced by Cracker Barrel‟s human resources 

department for the precise dates of the events related by 

Petitioner at the hearing. 
  
4/
  Petitioner speculated that it was poor references from the 

management of Store 341 that caused the transfer to be voided, 

but she offered no direct evidence to support her theory. 

 
5/
  On several occasions in her testimony, Petitioner 

disingenuously played the innocent, claiming not to know what is 

and isn‟t a curse word and claiming not to know that a gesture 

she used during an argument is a figurative invitation to kiss 

one‟s hindquarters. 
 

6/
  Twenty performance evaluations completed by Petitioner‟s 

supervisors were submitted into evidence.  The highest score on 

any of them is 92.  On two of the evaluations, Petitioner scored 

an 80. 

 
7/
  No record evidence indicates Kazeem‟s surname. 
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8/
  Petitioner also testified that Kazeem was retaliating against 

her because she provided information to Mr. Andrasco regarding 

Kazeem‟s obtaining a free meal for his son at the restaurant, 

which ultimately led to Kazeem‟s dismissal.  Mr. Andrasco 

recalled that Kazeem was fired for something to do with failing 

to pay for meals, but he had no recollection of speaking with 

Petitioner about it.  Even if Petitioner‟s story is credited, 

Kazeem‟s retaliation would have had nothing to do with racial or 

national origin discrimination. 

 
9/
  At the outset of her testimony, Petitioner also claimed that 

most of the written evaluations that were introduced at the 

hearing had been counterfeited by unnamed Cracker Barrel 

employees.  Petitioner backed away from this allegation during 

her cross-examination, when counsel for Cracker Barrel 

questioned her about each individual evaluation. 

  
10/

  Judicial notice is taken of the fact that Michael McAdams, 

Lindsey‟s father, murdered his estranged wife Lynda McAdams on 

October 18, 2009, more than one year prior to the events related 

by Petitioner.  See e.g., 

http://www.tampabay.com/news/courts/criminal/trial-begins-in-

pasco-double-homicide/1175320 and 

http://www.tampabay.com/news/courts/criminal/pasco-jury-

convicts-michael-mcadams-of-first-degree-murder-in-the-

deaths/1175917.  Either the events related by Petitioner as to 

her falling out with Ms. McAdams occurred much earlier than 

Petitioner indicated in her testimony, or they never occurred at 

all. 

 
11/

   The specific instances recalled by Petitioner all involved 

Ms. McAdams being called upon to put aside her own work in order 

to assist Petitioner, who freely admitted that she worked more 

slowly than the other servers. 

 
12/

  Petitioner filed a complaint with Mr. Smith about the 

February 10 incident.  When Mr. Smith learned that Ms. Turner 

had already commenced an investigation, he turned Petitioner‟s 

complaint over to Ms. Turner. 

   
13/

  The Eleventh Circuit has questioned the "nearly identical" 

standard enunciated in Maniccia, but has in recent years 

reaffirmed its adherence to it.  Escarra v. Regions Bank, 353 

Fed. Appx. 401, 404 (11th Cir. 2009); Burke-Fowler, 447 F.3d at 

1323 n.2. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

DEBORAH Y. TURNER, 

 

     Petitioner, 

 

vs. 

 

LP ORMOND BEACH, LLC d/b/a 

SIGNATURE HEALTH CARE, 

 

     Respondent. 

                               / 

 

 

 

 

Case No. 13-3874 

 

 

RECOMMENDED ORDER 

 

A formal hearing was conducted in this case on November 25, 

2013, via video teleconference from sites in Daytona Beach and 

Tallahassee, Florida, before Lawrence P. Stevenson, a duly-

designated Administrative Law Judge with the Division of 

Administrative Hearings. 
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STATEMENT OF THE ISSUES 

The issues are whether Respondent, LP Ormond Beach, LLC 

d/b/a Signature Healthcare ("Signature") committed unlawful 

employment practices contrary to section 760.10, Florida 

Statutes (2013),
1/
 by discriminating against Petitioner based on 

her race by subjecting her to disciplinary procedures that were 

not applied to non-minority employees. 

PRELIMINARY STATEMENT 

On March 8, 2013, Petitioner Deborah Y. Turner 

("Petitioner") filed with the Florida Commission on Human 

Relations ("FCHR") an Employment Complaint of Discrimination 

against Signature.  Petitioner alleged that she had been 

discriminated against pursuant to chapter 760, and Title VII of 

the Federal Civil Rights Act as follows: 

The complainant believes she has suffered 

discrimination, based on her race (black), 

from her current employer, Signature Health. 

Beginning November 23, 2012, the complainant 

has been subjected to different terms and 

conditions compared to her fellow, white 

employees.  The complainant considers her 

work environment to be hostile.  The 

complainant has been suspended four times 

since November 23, 2012.  In three of these 

instances, white employees were just as, if 

not more, guilty of offenses for which the 

complainant received a suspension.  However, 

in these instances, the white employees 

received no disciplinary actions. 

 

The FCHR investigated Petitioner's Complaint.  In a letter 

dated September 3, 2013, the FCHR issued its determination that 
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no reasonable cause existed to believe that an unlawful 

employment practice occurred. 

On October 7, 2013, Petitioner timely filed a Petition for 

Relief with the FCHR.  Also on October 7, 2013, the FCHR 

referred the case to the Division of Administrative Hearings 

("DOAH").  The case was originally assigned to Administrative 

Law Judge June C. McKinney, who scheduled the case for hearing 

on November 25, 2013.  On November 22, 2013, the case was 

reassigned to the undersigned, who conducted the hearing as 

scheduled. 

At the hearing, Petitioner testified on her own behalf.  

Petitioner offered no exhibits into evidence.  Respondent 

presented the testimony of Luz Petrone, the human relations 

director for its Ormond Beach facility, and of Tiffani Petersen, 

the abuse prevention coordinator for the Ormond Beach facility.  

Respondent’s Exhibits 1 through 17 were admitted into evidence. 

No transcript of the hearing was ordered.  Respondent 

timely filed a Proposed Recommended Order on December 5, 2013.  

Petitioner did not submit a proposed recommended order. 

FINDINGS OF FACT 

1.  Signature is an employer as that term is defined in 

subsection 760.02(7).  Signature is a provider of long-term 

nursing care in many markets in the United States.  Signature 
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operates the skilled-nursing facility in Ormond Beach that is 

the locus of this proceeding. 

2.  Petitioner is a black female.  On February 29, 2012, 

Petitioner was hired by Signature as a Certified Nursing 

Assistant (“CNA”).  Petitioner’s job consisted of providing 

personal care to the residents of Signature’s Ormond Beach 

facility, including assisting the residents with their 

activities of daily living (“ADLs”).   

3.  Signature terminated Petitioner’s employment in August 

2013, when she failed to show up for work or call to notify her 

superiors that she would not be there.  Petitioner did not 

contest the grounds of her dismissal in this proceeding.  

Petitioner’s complaint is limited to her allegations of 

disparate treatment on the job at Signature.   

4.  At the time of her hiring, Petitioner was provided a 

copy of Signature’s “Stakeholder Handbook,” a document setting 

forth the company’s employment policies, including its anti-

discrimination and anti-retaliation policies.  The handbook sets 

forth Signature’s policies and procedures that prohibit, among 

other things, discrimination or harassment on the basis of race, 

national origin, or any other categories of persons protected by 

state or federal anti-discrimination laws. 



 5 

5.  Prior to filing her Employment Complaint of 

Discrimination with FCHR, Petitioner never made a complaint of 

employment discrimination while working at Signature.    

6.  Signature also has a written “Abuse, Neglect and 

Misappropriation Policy” (abbreviated herein as the “Abuse and 

Neglect Policy”).  Petitioner received a copy of this policy 

during her orientation and raised no objection to any of its 

contents.  The policy states that the facility will “immediately 

report and thoroughly investigate allegations of mistreatment, 

neglect, abuse, misappropriation of resident’s property or any 

injury of unknown origin.”   

7.  The policy further states, “Employees accused of 

participating in alleged abuse will be immediately suspended 

until the findings of the investigation have been reviewed by 

the Administrator, Director of Nursing Services, and Human 

Resources Director.”  Signature’s uniform practice is to suspend 

the accused employee without pay during the investigation.  If 

the investigation discloses that the employee did not commit the 

alleged abuse, then the employee receives back pay for the 

period of the suspension. 

8.  On September 27, 2012, Petitioner’s supervisor, 

Director of Nursing Judy Wade, issued a “Stakeholder Performance 

Improvement Plan” to Petitioner because of resident complaints.  

Ms. Wade wrote: 



 6 

You’ve had three residents complain of your 

care in the past five months.  Complaints 

summarized as “less than gentle” care, that 

you told resident you couldn’t provide care 

because we didn’t have enough staff, sitting 

in resident room without resident’s 

permission, rudeness, and lack of assistance 

to residents in need.[
2/
] 

 

These complaints resulted in you being 

removed from providing care for these 

residents. 

 

Staff complaints summarized as:  Not open to 

direction, makes excuses, confrontational, 

not a team player, and off the floor without 

informing nurse. 

 

9.  Ms. Wade went on to outline Petitioner’s future 

expectations, which included providing care “in a timely, gentle 

and caring manner,” assisting co-workers and taking direction 

from superiors “in a positive, friendly manner,” and not leaving 

the floor without permission of the supervising nurse.  The 

Performance Improvement Plan concluded with the statement, “If 

any expectation is not fully met your employment will be 

terminated.” 

10.  Petitioner was not suspended pursuant to the 

Performance Improvement Plan because it addressed work 

performance issues, not “abuse” or “neglect” as defined by the 

Abuse and Neglect Policy. 

11.  In late October 2012, Signature suspended Petitioner 

without pay pursuant to the Abuse and Neglect Policy pending an 

investigation into an incident in which a resident whom 
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Petitioner had placed upright in a wheelchair, fell out of the 

wheelchair and was injured.  At the hearing, Petitioner 

acknowledged that she placed the resident in the wheelchair and 

saw the resident fall.  Petitioner’s only contention is that a 

white co-worker, Claudia Dominique, was also present and 

witnessed the fall but was not suspended. 

12.  Luz Petrone, then the human relations director for 

Signature’s Ormond Beach facility, and Tiffani Petersen, the 

facility’s abuse prevention coordinator, testified that at the 

time of the incident they were not aware of any involvement by 

or allegation of abuse and neglect against Ms. Dominique.  

Therefore, they were in no position to suspend Ms. Dominique for 

the resident’s fall.  Both women testified that Ms. Dominique 

would have been suspended if there had been an allegation of her 

involvement in the incident. 

13.  The investigation concluded that Petitioner needed 

additional training on wheelchair usage but that she had not 

engaged in any abuse or neglect.  Signature reinstated 

Petitioner to her position and paid her for the time she had 

missed while on suspension.  Petitioner was not otherwise 

disciplined for this incident. 

14.  On November 19, 2012, Petitioner was suspended without 

pay pursuant to the Abuse and Neglect Policy pending an 

investigation into an allegation of abuse and neglect.  
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Petitioner did not allege that any white employees were involved 

in this incident.  The record does not disclose the specifics of 

this incident, but does indicate that the investigation 

concluded with a finding that Petitioner had not engaged in any 

abuse or neglect.  Petitioner was reinstated to her position on 

November 26, 2012, and reimbursed for the work she missed while 

on suspension.  Petitioner was not otherwise disciplined for 

this incident. 

15.  On January 15, 2013, Petitioner was suspended without 

pay pursuant to the Abuse and Neglect Policy pending an 

investigation into an allegation that she was being “rough” with 

a resident while providing care.  One of Petitioner’s co-

workers, Tina Williams, was involved in the incident and was 

also suspended pending the investigation. 

16.  The investigation concluded that Petitioner needed 

additional training but had not engaged in any abuse or 

neglect.
3/
  Petitioner was reinstated to her position and paid 

for the time she missed while on suspension, as was 

Ms. Williams.  Petitioner was not otherwise disciplined for this 

incident. 

17.  On March 5, 2013, Signature suspended Petitioner 

without pay pursuant to the Abuse and Neglect Policy pending an 

investigation regarding rough handling of a resident and failure 
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to toilet a resident when the resident asked to use the bathroom 

on March 2.   

18.  A white co-worker, Patricia Capoferri, was also 

involved in the incident and was also suspended without pay 

pending investigation.  Ms. Capoferri asserted that the resident 

in question was assigned to Petitioner but that Ms. Capoferri 

had to answer the resident’s call light because Petitioner would 

not do so.
4/
  Ms. Capoferri claimed that she had to answer 

Petitioner’s “lights all the time, because she don’t answer 

them.” 

19.  Upon completion of the investigation, Signature 

determined that the allegations of abuse or neglect against 

Petitioner were not substantiated.  Petitioner was reinstated to 

her position and paid for the time she had missed while on 

suspension.  Petitioner was not otherwise disciplined for this 

incident. 

20.  Petitioner credibly testified as to the hardship 

caused by the suspensions imposed on her during the 

investigations.  It is reasonable to assume that a person 

attempting to survive on a CNA’s wages can scarcely afford to go 

a week without being paid, even when she ultimately receives 

full compensation for the suspension.  Petitioner suffers from 

high blood pressure, and the tension generated by the frequent 

suspensions required several visits to her physician.   
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21.  On March 11, 2013, Signature terminated 

Ms. Capoferri’s employment as a result of the investigation. 

22.  Petitioner claimed that Ms. Capoferri never went into 

the resident’s room on March 2, and that Signature suspended and 

fired Ms. Capoferri in order to cover its tracks regarding its 

pattern of discriminatory actions against Petitioner. 

23.  Petitioner claimed that Signature acted against 

Ms. Capoferri only after Petitioner filed her Employment 

Complaint of Discrimination with FCHR.  However, Ms. Capoferri 

was suspended on March 5, three days before Petitioner filed her 

complaint.  Ms. Capoferri was fired on March 11, three days 

after Petitioner filed her complaint, but Ms. Petrone and 

Ms. Petersen credibly testified that they were unaware of the 

complaint at the time Ms. Capoferri’s employment was terminated.  

Petitioner offered no credible evidence to support her somewhat 

fanciful claim that Signature would fire a white employee solely 

to shield itself from a charge of discrimination by a black 

employee. 

24.  Signature offered persuasive evidence that it applies 

its Abuse and Neglect Policy consistently and without regard to 

race or any other protected category.  In April 2013, an 

allegation of abuse and neglect was made against Nancy Harnonge, 

a white CNA working at the Ormond Beach facility.  Consistent 

with its policy, Signature suspended Ms. Harnonge without pay 
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pending investigation and then reinstated her to her position 

with back pay after the investigation concluded that the 

allegations could not be substantiated.  In May 2010, an 

allegation of abuse and neglect was made against Ms. Capoferri, 

who was suspended without pay pending investigation and then 

reinstated with back pay after the investigation did not 

substantiate the allegations.      

25.  Petitioner never complained of discriminatory 

treatment or harassment to any supervisor at Signature prior to 

filing her Employment Complaint of Discrimination. 

26.  Petitioner offered no credible evidence disputing the 

legitimate, non-discriminatory reasons given by Signature for 

her several suspensions pending investigation of abuse and 

neglect allegations.     

27.  Petitioner offered no credible evidence that 

Signature's stated reasons for her suspensions were a pretext 

for race discrimination. 

28.  Petitioner offered no credible evidence that Signature 

discriminated against her because of her race in violation of 

section 760.10, Florida Statutes. 

29.  Petitioner made no claim that her dismissal from 

employment was in retaliation for any complaint of 

discriminatory employment practices that she made while an 

employee of Signature. 
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CONCLUSIONS OF LAW 

30. The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

31. The Florida Civil Rights Act of 1992 (the "Florida 

Civil Rights Act" or the "Act"), chapter 760, Florida Statutes, 

prohibits discrimination in the workplace.  

32.  Subsection 760.10, states the following, in relevant 

part: 

(1)  It is an unlawful employment practice 

for an employer: 

  

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

33.  Signature is an "employer" as defined in subsection 

760.02(7), which provides the following: 

(7)  "Employer" means any person employing 

15 or more employees for each working day in 

each of 20 or more calendar weeks in the 

current or preceding calendar year, and any 

agent of such a person. 

 

34. Florida courts have determined that federal case law 

applies to claims arising under the Florida's Civil Rights Act, 

and as such, the United States Supreme Court's model for 

employment discrimination cases set forth in McDonnell Douglas 
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Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 

(1973), applies to claims arising under section 760.10.  See 

Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d 1353, 1361 (S.D. 

Fla. 2002); Fla. State Univ. v. Sondel, 685 So. 2d 923, 925 n.1 

(Fla. 1st DCA 1996); Fla. Dep’t of Cmty. Aff. v. Bryant, 586 

So. 2d 1205 (Fla. 1st DCA 1991). 

35. Under the McDonnell analysis, in employment 

discrimination cases, Petitioner has the burden of establishing 

by a preponderance of evidence a prima facie case of unlawful 

discrimination.  If the prima facie case is established, the 

burden shifts to the employer to rebut this preliminary showing 

by producing evidence that the adverse action was taken for some 

legitimate, non-discriminatory reason.  If the employer rebuts 

the prima facie case, the burden shifts back to Petitioner to 

show by a preponderance of evidence that the employer's offered 

reasons for its adverse employment decision were pretextual.  

See Texas Dep’t of Cmty. Aff. v. Burdine, 450 U.S. 248, 101 

S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 

36.  In order to prove a prima facie case of unlawful 

employment discrimination under chapter 760, Petitioner must 

establish that:  (1) she is a member of the protected group; (2) 

she was subject to adverse employment action; (3) Signature 

treated similarly situated employees outside of her protected 

classifications more favorably; and (4) Petitioner was qualified 
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to do the job and/or was performing her job at a level that met 

the employer’s legitimate expectations.  See, e.g., Jiles v. 

United Parcel Serv., Inc., 360 Fed. Appx. 61, 64 (11th Cir. 

2010); Burke-Fowler v. Orange Cnty., 447 F.3d 1319, 1323 (11th 

Cir. 2006); Knight v. Baptist Hosp. of Miami, Inc., 330 F.3d 

1313, 1316 (11th Cir. 2003); Williams v. Vitro Serv. Corp., 144 

F.3d 1438, 1441 (11th Cir. 1998); McKenzie v. EAP Mgmt. Corp., 

40 F. Supp. 2d 1369, 1374-75 (S.D. Fla. 1999). 

37. Petitioner has failed to prove a prima facie case of 

unlawful employment discrimination. 

38. Petitioner is a member of a protected group, in that 

she is a black female.   

39.  Petitioner was subject to an adverse employment action 

in that she was suspended without pay from her position on 

several occasions pending investigation of abuse and neglect 

allegations.  Signature argues that because in every instance 

Petitioner was subsequently reinstated and awarded full pay for 

the work she missed during the suspension, she did not suffer 

any tangible economic harm and therefore was not subject to an 

adverse employment action.  However, the cases cited by 

Signature to support this proposition involve instances in which 

an employee was suspended with pay pending investigation.  See 

Moore et al. v. Miami-Dade Cnty., 2005 U.S. Dist. LEXIS 27245, 

29-32 (S.D. Fla. 2005) and cases cited therein; Breaux v. City 
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of Garland, 205 F.3d 150, 157-58 (5th Cir. 2000).  In the 

instant case, making Petitioner whole upon reinstatement 

ameliorated the adverse impact of the suspensions but did not 

eliminate the hardship experienced by Petitioner during the 

periods when she had no money coming into her household. 

40.  Petitioner was qualified to perform the job of CNA.  

The evidence established that Petitioner's job performance was 

generally satisfactory during the period at issue in this 

proceeding. 

41.  As to the question of disparate treatment, the 

applicable standard was set forth in Maniccia v. Brown, 171 F.3d 

1364, 1368-1369 (11th Cir. 1999): 

"In determining whether employees are 

similarly situated for purposes of 

establishing a prima facie case, it is 

necessary to consider whether the employees 

are involved in or accused of the same 

or similar conduct and are disciplined in 

different ways."  Jones v. Bessemer Carraway 

Med. Ctr., 137 F.3d 1306, 1311 (11th 

Cir.), opinion modified by 151 F.3d 1321 

(1998) (quoting Holifield v. Reno, 115 F.3d 

1555, 1562 (11th Cir. 1997)).  "The most 

important factors in the disciplinary 

context are the nature of the offenses 

committed and the nature of the punishments 

imposed."  Id. (internal quotations and 

citations omitted).  We require that the 

quantity and quality of the comparator's 

misconduct be nearly identical to prevent 

courts from second-guessing employers' 

reasonable decisions and confusing apples 

with oranges.  See Dartmouth Review 

v. Dartmouth College, 889 F.2d 13, 19 (1st 

Cir.1989) ("Exact correlation is neither 
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likely nor necessary, but the cases must be 

fair congeners.  In other words, apples 

should be compared to apples.").   

(emphasis added).[
5/
] 

   

42.  Petitioner presented insufficient credible evidence 

that her race played any role in the business decisions made by 

Signature.  She presented no evidence that any similarly-

situated employee was treated any better than was Petitioner.  

In fact, the evidence established that Signature discharged 

Patricia Capoferri, a white female employee, for her actions in 

the same March 2, 2013, incident that resulted in only a 

suspension and subsequent reinstatement with back pay for 

Petitioner, despite Petitioner’s insistence that Ms. Capoferri 

was not even involved with the resident in question.  

Petitioner’s claim that the firing of Ms. Capoferri was a smoke 

screen for Signature’s discriminatory practices was facially 

dubious and unsupported by any evidence. 

43.  Having failed to establish the disparate treatment 

element, Petitioner has not established a prima facie case of 

employment discrimination. 

44.  Even if Petitioner had met the burden, Signature 

presented evidence of legitimate, non-discriminatory reasons for 

Petitioner's suspensions.  Signature's written policies forbid 

abuse and neglect of residents and set forth specific criteria 

for investigation of abuse allegations, including the suspension 
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of the accused employee.  Petitioner was aware of these policies 

at the time she accepted the position with Signature, which 

applied these policies in an even-handed, race-neutral manner.  

Petitioner's race had nothing to do with Signature's decisions 

to suspend her during the investigations of abuse and neglect 

allegations made against her. 

RECOMMENDATION 

 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that LP Ormond Beach, LLC d/b/a 

Signature Healthcare did not commit any unlawful employment 

practices and dismissing the Petition for Relief filed in this 

case. 

DONE AND ENTERED this 30th day of January, 2014, in 

Tallahassee, Leon County, Florida. 

S                                   
LAWRENCE P. STEVENSON 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675   SUNCOM 278-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 30th day of January, 2014. 

 

 

ENDNOTES 

 
1/
  Citations shall be to Florida Statutes (2013) unless 

otherwise specified.  Section 760.10, Florida Statutes, has been 

unchanged since 1992. 

 
2/
   Ms. Wade’s is a fair summary of the complaints, copies of 

which were admitted into the record.  Petitioner denied the 

allegations of the complaints. 

 
3/
  Petitioner denied that she received any additional training, 

but Signature produced a sign-in sheet, dated January 30, 2013, 

for a training session titled “Abuse, Teamwork, and Customer 

Care.”  Petitioner’s signature was on the sign-in sheet. 

 
4/
  Petitioner told her superiors that she did not answer the 

light because she was busy with another resident. 

 
5/
  The Eleventh Circuit has questioned the "nearly identical" 

standard enunciated in Maniccia, but has in recent years 

reaffirmed its adherence to it.  Escarra v. Regions Bank, 353 

Fed. Appx. 401, 404 (11th Cir. 2009); Burke-Fowler, 447 F. 3d 

1319, 1323 n.2. (11th Cir. 2006). 

 

 

COPIES FURNISHED: 

 

Violet Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

Deborah Y. Turner 

Apartment 402 

1049 Brentwood Drive 

Daytona Beach, Florida  32117 

 

 

 

 

 

 



 19 

 

Jessica Rose Sievert, Esquire 

Waller Lansden Dortch and Davis, LLP 

Nashville City Center 

511 Union Street, Suite 2700 

Nashville, Tennessee  37219 

 

Mark Warfield Peters, Esquire 

Waller, Lansden, Dortch and Davis, LLP 

511 Union Street, Suite 2700 

Nashville, Tennessee  37219 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 

 



TBD | 201405 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 66 of 72 

 

 

 

 

 

201405 TBD.R 003 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Holmes v. Carolina Square Apartments 

CITATION: 201405 TBD.R 003 

DATE: 1/29/2014 

STATE: FL  

 

CASE NO: 

2013-H0252 (FCHR) 

13-004655 (DOAH) 

CASE TYPE: Housing Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 13004655.pdf 

PAGES: 4 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

TORRI HOLMES, 

 

     Petitioner, 

 

vs. 

 

CAROLINA SQUARE APARTMENTS, 

 

     Respondent. 

                               / 

 

 

 

 

Case No. 13-4655 

 

 

RECOMMENDED ORDER OF DISMISSAL 

 

This cause came on for hearing pursuant to notice on 

January 29, 2014, in Tallahassee, Florida, before Suzanne Van 

Wyk, Administrative Law Judge of the Division of Administrative 

Hearings (Division).  The hearing was noticed to be heard at 

9:30 a.m. at the Division in Tallahassee, Florida.  The Notice of 

Hearing was not returned as undeliverable.  Petitioner delivered 

by facsimile on the morning of January 29, 2014, a letter to the 

undersigned stating his intent not to appear at the scheduled 

hearing.  Petitioner did not appear at the scheduled time of 

9:30 a.m. on the day of the hearing.  Counsel for the Respondent 

was present with two witnesses ready to proceed.  A court 

reporter was also present and recorded the proceedings outlined 

below. 
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FINDINGS OF FACT 

 1.  The undersigned convened the final hearing at 9:40 a.m. 

on January 29, 2014, having allowed Petitioner additional time to 

appear. 

 2.  Respondent’s counsel made his appearance for the record. 

 3.  The undersigned informed Respondent’s counsel regarding 

Petitioner’s communication stating his intent not to appear. 

 4.  Respondent’s counsel was questioned about any 

acquaintance with the undersigned and confirmed that he never met 

nor communicated with the undersigned before the hearing on 

January 29, 2014. 

CONCLUSION OF LAW 

5.  Petitioner has the burden of proof and the burden to go 

forward.  As no evidence was presented in support of Petitioner's 

petition, Petitioner failed to meet his burden. 

RECOMMENDATION 

Based upon the fact that Petitioner failed to present any 

evidence in support of his Petition, it is  

RECOMMENDED that the Florida Commission on Human Relations 

enter an order dismissing this case. 
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DONE AND ENTERED this 29th day of January, 2014, in 

Tallahassee, Leon County, Florida. 

S                                   

SUZANNE VAN WYK 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 29th day of January, 2014. 
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Torri Holmes 

1700 North Monroe Street, Suite 11-263 

Tallahassee, Florida  32303 

 

Elwin R. Thrasher, III, Esquire 

The Thrasher Law Firm 

908 North Gadsden Street 

Tallahassee, Florida  32303 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 15 

days from the date of this Recommended Order. Any exceptions to 

this Recommended Order should be filed with the agency that will 

issue the Final Order in this case. 
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COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 
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