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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

BRYAN SIEGEL, 

 

     Petitioner, 

 

vs. 

 

FIREHOUSE SUBS (WILSON AND 

GETTINGS INVESTMENT), 

 

     Respondent. 

                               / 

 

 

 

 

Case No. 13-0458 

 

 

RECOMMENDED ORDER 

 

An administrative hearing was conducted in this case on 

May 30 and June 11, 2013, by video teleconference with sites in 

Orlando, Lauderdale Lakes, and Tallahassee, Florida, before 

Suzanne Van Wyk, an administrative law judge assigned by the 

Division of Administrative Hearings. 

APPEARANCES 

 

For Petitioner:  David Siegel, Qualified Representative 

     10860 Northwest 80th Circle 

     Parkland, Florida  33076 

 

For Respondent:  Michael L. Moore, Esquire 

     Michael L. Moore, P.A. 

     4767 New Broad Street 

     Orlando, Florida  32814 

 

STATEMENT OF THE ISSUE 

 

Whether Respondent, Firehouse Subs/Wilson and Gettings 

Investment,
1/
 is liable to Petitioner, Bryan Siegel, for 

discrimination based on his religion, in violation of the 
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Florida Civil Rights Act of 1992 (the Act), sections 760.01–

760.11 and 509.092, Florida Statutes. 

PRELIMINARY STATEMENT 

 

On August 4, 2012, Petitioner dual-filed a Discrimination 

Complaint (Complaint) with the Florida Commission on Human 

Relations (Commission) and the Federal Equal Employment 

Opportunity Commission (EEOC) alleging that his employer, Wilson 

and Gettings Investment had discriminated against Petitioner in 

employment based on his religion.  On January 11, 2013, 

following investigation of Petitioner's Complaint, the 

Commission issued a Determination of No Cause (Notice), finding 

that no reasonable cause exists to believe that an unlawful 

employment discrimination practice occurred.  The Notice 

informed Petitioner of his right to file a Petition for Relief 

for a formal administrative proceeding within 35 days of the 

Notice.   

On February 4, 2013, Petitioner timely filed a Petition for 

Relief with the Commission.  The Petition for Relief was 

forwarded to the Division of Administrative Hearings on 

February 5, 2013, for assignment of an administrative law judge 

to conduct an administrative hearing. 

This matter was scheduled for video hearing on May 30, 

2013, and commenced as scheduled.  However, the hearing was not 

completed that date and was continued to June 11, 2013.  On 



 3 

June 4, 2013, Petitioner filed a Motion to Amend the Complaint 

to add a count of discrimination on the basis of disability, 

which was denied.  The continued hearing commenced by video 

teleconference on June 11, 2013, and was completed on that date. 

At the final hearing, Petitioner testified on his own 

behalf and offered Petitioner’s Exhibits P-1 through P-4, P-6 

through P-8, P-11, P-11A, and P-14, which were received into 

evidence.  Respondent presented the testimony of Sophia 

Pernicano, General Manager; former employees Cigi Stone and 

Anelis Rodriguez; and owner, Perry Wilson; and introduced 

Composite Exhibit R-1 and Exhibits R-2 and R-3 into evidence. 

The proceedings were recorded and a Transcript was ordered.  

Petitioner filed a Motion for Extension of Time in which to file 

his Proposed Recommended Order on June 17, 2013.  The Motion was 

dismissed as moot because the Transcript had not yet been filed. 

The two-volume Transcript was filed on July 8, 2013.  Both 

Petitioner and Respondent timely filed Proposed Recommended 

Orders on July 18, 2013.  The parties’ Proposed Recommended 

Orders have been considered in the preparation of this 

Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner is a 24-year-old male of the Jewish faith.  

He was employed as a sandwich maker at the Firehouse Subs 

franchise located at 2217 East Colonial Drive in Orlando, 
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Florida, from January 20, 2011, until he was terminated on 

June 4, 2012.  Petitioner claims he was subjected to a hostile 

work environment and unlawful termination based on his religion. 

2.  Wilson and Gettings Investment (WGI) is the corporate 

entity under which Perry Wilson owned the subject Firehouse Subs 

franchise which employed Petitioner.  WGI employed no more than 

13 employees on any work day during the time Mr. Wilson owned 

the franchise. 

3.  This particular Firehouse Subs was a busy location, 

particularly at lunchtime.  Co-workers described the job as 

fast-paced at lunchtime, but more relaxed later in the day.  

Employees talked and socialized in the evenings. 

4.  Some employees teased each other and made up nicknames 

for one another.  For example, two employees, Ariel Wilkinson 

and Leticia Valentin, nicknamed Petitioner “Princess Brianna.”  

Petitioner described Ms. Wilkinson as a good friend. 

5.  Mr. Wilson was aware that Ms. Wilkinson and 

Ms. Valentin used the nickname “Princess Brianna” for the 

Petitioner, but asked them to stop only if it offended 

Petitioner.  

6.  There was no evidence either that Mr. Wilson inquired 

with Petitioner whether the nickname was offensive or that 

Petitioner complained of the nickname. 
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7.  Petitioner worked hard and put in a lot of hours at 

Firehouse Subs while attending school at the University of 

Central Florida.  He is described by his co-workers as a hard 

worker during the hectic lunch-hour shifts.  

8.  Petitioner excelled in some aspects of his job.  For 

example, he was the fastest at accurately pre-portioning meats 

for each type of sandwich.  

9.  On March 14, 2011, less than two months after he was 

first employed, Petitioner received a verbal warning.  The 

Personnel Action Form states that although he had passed a test 

on menu knowledge, he was having problems reading the tickets.  

Petitioner was assigned a short training course in executing 

menu tickets.  The general manager, Sophia Pernicano, noted that 

“once Bryan completes this course I see no further problems 

arising.” 

10.  However, Petitioner developed additional problems at 

work, particularly displaying a poor attitude toward authority. 

11.  On August 27, 2011, approximately seven months after 

Petitioner was hired, Ms. Pernicano gave Petitioner a written 

warning for cursing at her while he was working on the line.  

She described Petitioner as having a “mouthy attitude” which 

would not be tolerated. 

12.  Approximately five months later, on January 20, 2012, 

Petitioner was written up for what is described as a “verbal 
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altercation” with the store’s compliance director, Denise 

Miller. 

13.  Following a meeting with Ms. Miller and Mr. Wilson, 

Ms. Pernicano presented Petitioner with two options:  (1) take a 

one-week suspension, or (2) write a letter of apology to 

Ms. Miller.  On the Personnel Action Form, Ms. Pernicano noted,  

Bryan is a great employee when he feels the 

need to be, I would like him to be a great 

employee at all times.  The cursing, the bad 

attitudes, the flipping of the meat it has 

all got to stop.  Otherwise I am left with 

no options but to end our Firehouse 

relationship. 

 

14.  Petitioner chose to write the letter of apology and 

was allowed to return to work.
2/
  

15.  On June 4, 2012, Petitioner experienced an anxiety 

attack while driving to work.  He testified that he remained in 

his car for some time after arriving at the restaurant in an 

attempt to collect himself, then entered the restaurant to work 

his shift. 

16.  Petitioner testified that the panic attack continued 

while working his shift.  He described the feeling of the walls 

closing in on him and decided he could not complete his shift.  

Petitioner reported to the shift supervisor, Ms. Wilkinson, that 

he was having a panic attack and needed to leave.  Petitioner 

left without completing his shift. 
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17.  Ms. Wilkinson reported to Ms. Pernicano later that day 

that Petitioner had notified her he was not feeling well and 

needed to leave. 

18.  After leaving the restaurant on June 4, 2012, 

Petitioner drove home, gathered some clothing and other 

belongings, then drove to his family home in Fort Lauderdale.  

Petitioner was seen by his family physician on June 7, 2012, and 

was diagnosed and treated for an anxiety disorder. 

19.  Although the details are unclear, Petitioner was 

terminated by Mr. Wilson on June 4, 2012, after Mr. Wilson 

learned that Petitioner had left the restaurant during his 

shift.  

20.  During his drive from Orlando to Fort Lauderdale, 

Petitioner contacted Mr. Wilson via text message.  A series of 

text messages ensued which culminated in Mr. Wilson’s informing 

Petitioner he was terminated. 

21.  Other than his communication to Ms. Wilkinson on 

June 4, 2012, Petitioner never reported to anyone at Firehouse 

Subs, prior to his termination, that he was experiencing anxiety 

or panic attacks. 

22.  Petitioner returned to the restaurant several days 

later to turn in his uniform and pick up his final paycheck.  At 

that time, Petitioner also signed and received a copy of the 

Personnel Action Form documenting his termination. 
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Hostile Work Environment  

 23.  Petitioner alleges that he was subject to unlawful 

harassment by Mr. Wilson on the basis of Petitioner’s Jewish 

faith.  Petitioner testified that Mr. Wilson introduced him as 

“the Jew” to his friends who would visit the restaurant, told 

Petitioner he was in “Jew heaven” in response to Petitioner’s 

skill at pre-portioning meats, and made anti-Semitic jokes on a 

regular basis. 

 24.  Petitioner further testified that on May 9, 2011, 

Mr. Wilson entered a sandwich order at the cash register and 

handed the receipt to Petitioner to make the sandwich he 

ordered.  The receipt, which was received into evidence, notes 

the date the order was placed, the order number, and the 

description of a steamer sandwich with hot peppers, spicy 

mustard, and no dressing.  In the space where the customer’s 

name would appear are the words “Now Ginger Jew.”
3/
  

 25.  Petitioner testified he made the sandwich, put the 

receipt in his pocket, and moved on to another work station.  He 

further testified he showed the receipt to another co-worker, 

Neal Faulkner. 

 26.  Mr. Wilson testified that he did not prepare the 

offensive receipt and could not testify with certainty whether 

he was present at the restaurant on the date in question.  
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Further, Mr. Wilson testified that any employee would have had 

access to the cash register to ring up the order. 

 27.  The Employee Handbook for Firehouse Subs of Colonial 

(Handbook),
4/
 with which Petitioner was familiar, provides, with 

respect to harassment: 

If you believe that you have been subjected 

to harassment or if you believe you have 

witnessed any form of harassment, you should 

immediately contact your General Manager.  

An allegation against your own supervisor 

should be filed with the Director of Human 

Resources.  Your complaint will be 

immediately and thoroughly investigated in a 

professional manner.  There will be no 

retaliation against any employee who files a 

complaint in good faith or who assists in 

providing information relevant to a claim of 

harassment, even if the investigation 

produces insufficient evidence to support 

the complaint. 

 

28.  Petitioner did not report to either his General 

Manager or Human Resources Director that that he was being 

harassed, demeaned, or otherwise discriminated against.  In 

fact, Petitioner did not share with any co-worker, shift 

supervisor, or any other employee of WGI the fact that he was 

being harassed, demeaned, or otherwise discriminated against. 

 29.  Petitioner testified he did not report the harassment 

to Ms. Pernicano, the general manager, because she was in a 

personal relationship with Mr. Wilson.  Petitioner stated he 

feared reporting it to Ms. Pernicano would jeopardize his job. 
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 30.  Petitioner did not produce any witnesses to 

corroborate his hearsay testimony that Mr. Wilson referred to 

Petitioner as “the Jew,” stated he was in “Jew heaven,” or made 

anti-Semitic jokes during his tenure at Firehouse. 

 31.  At final hearing, Mr. Wilson denied having made any 

anti-Semitic jokes or otherwise harassing Petitioner on the job.  

Respondent introduced testimony of two of Petitioner’s co-

workers who denied having heard any such statements by 

Mr. Wilson. 

 32.  The receipt for the sandwich order stating “Now Ginger 

Jew” is some evidence of a statement made by some employee of 

WGI in derogation of Petitioner’s Jewish faith. 

Unlawful Termination 

33.  Petitioner alleges that his termination was unlawful, 

based solely on his religion and Mr. Wilson’s alleged prejudice 

against Jewish people. 

34.  Respondent maintains Petitioner was terminated because 

he “abandoned his shift” on June 4, 2013, which, together with 

his previous disciplinary issues, constituted grounds for 

termination. 

35.  According to the greater weight of the testimony, 

“abandoning a shift” means reporting for a scheduled shift but 

not completing the scheduled shift. 
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36.  The Handbook does not use the term “abandon shift.”  

With respect to attendance and punctuality, the Handbook states: 

It is important for you to report to work on 

time and to avoid unnecessary absences.  

Firehouse Subs of Colonial recognizes that 

illness or other circumstances beyond your 

control may cause you to be absent from work 

from time to time.  However, frequent 

absenteeism or tardiness may result in 

disciplinary action up to and including 

discharge.  Excessive absenteeism or 

frequent tardiness put an unnecessary strain 

on your coworkers and can have a negative 

impact on the success of Firehouse Subs of 

Colonial. 

 

You are expected to report to work when 

scheduled.  Whenever you know in advance 

that you are going to be absent, you should 

notify your General Manager.  If your 

absence is unexpected, you should attempt to 

reach your General Manager as soon as 

possible, but in no event later than one 

hour before you are due at work.  In the 

event your General Manager is unavailable, 

you must speak with a shift manager/Shift 

Leader.  If you must leave a message on 

voicemail, you must provide a number where 

your supervisor may reach you if need be. 

 

You are expected to be at your workstation 

at the beginning of scheduled shift.  If you 

are delayed, you must call your General 

Manager to state the reason for the delay.  

As with absences, you must make every effort 

to speak directly to a manager.  Regular 

delays in reporting to work will result in 

disciplinary action up to and including 

discharge. 

 

37.  Further, the Handbook provides: 

If you become ill or get hurt while at work, 

you must notify your General Manager 

immediately.  Failure to do so may result in 
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a loss of benefits under the state workers’ 

compensation law.  Firehouse Subs of 

Colonial is concerned about the physical 

well-being of its staff and encourages all 

employees to have periodic physical 

examinations.  Check your Health Plan 

documents to determine coverage.  Firehouse 

Subs of Colonial may also request that a 

physician examine you whenever conditions 

make this desirable for your protection or 

that of Firehouse Subs of Colonial. 

 

38.  An additional section of the Handbook, which neither 

party addressed, is also relevant here.  The section titled 

“Notification Procedures” provides as follows: 

When you are absent from work if your 

absence has not been previously scheduled, 

you must personally notify your General 

Manager as soon as you are aware that you 

will be late or unable to report to work.  

Leaving a voicemail, or a message with 

another staff member, does not qualify as 

notifying your supervisor –- you must 

personally speak with him or her. 

 

When absence is due to illness, Firehouse 

Subs of Colonial reserves the right to 

require appropriate medical documentation.  

Excessive absenteeism or tardiness can 

result in discipline, up to and including 

discharge. 

 

39.  Petitioner maintains that he became ill at work on 

June 4, 2013, notified his shift supervisor, and was given 

permission to leave.  He denies that he abandoned his shift. 

40.  The evidence conflicted as to whether Petitioner 

failed to follow established procedure for leaving during a 

scheduled shift. 



 13 

41.  Ms. Pernicano first testified that Petitioner did not 

comply with the company’s policy to notify the general manager 

so that the position could be filled for that shift.
5/
  On cross-

examination, however, Ms. Pernicano testified Petitioner 

complied with the written policy to speak with the shift leader 

in the event the general manager was unavailable.
6/ 

42.  Petitioner’s absence on June 4, 2012, was not 

previously scheduled, Petitioner made no attempt to reach 

Ms. Pernicano, and Petitioner introduced no evidence that 

Ms. Pernicano was unavailable.  Despite Ms. Pernicano’s 

equivocal testimony, the greater weight of the evidence supports 

a finding that Petitioner left his scheduled shift without 

following established procedure.  

43.  In addition, Petitioner had been previously 

disciplined for insubordinate behavior on at least two 

occasions, a fact which he does not deny. 

44.  Petitioner did not prove that he was terminated based 

upon his religion.  Respondent did prove that Petitioner was 

terminated for a lawful reason. 

CONCLUSIONS OF LAW 

Jurisdiction 

45.  The State of Florida, under the Act, incorporates and 

adopts the legal principles and precedents established in the 

federal anti-discrimination laws specifically set forth under 



 14 

Title VII of the Civil Rights Act of 1964, as amended.  42 

U.S.C. § 2000e, et seq. 

46.  Pursuant to subsection 760.10(1), it is an unlawful 

employment practice for an employer: 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual’s race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

47.  The Act defines “employer” as “any person employing 15 

or more employees for each working day in each of 20 or more 

calendar weeks in the current or preceding calendar year, and 

any agent of such person.”  § 760.02(7), Fla. Stat. 

48.  The only competent evidence regarding the number of 

persons employed by WGI on any one working day during 2011 was 

Mr. Wilson’s testimony that he had no more than 13 employees at 

any one time while he owned the franchise. 

49.  As such, there is not competent, substantial evidence 

to support that either WGI or Mr. Wilson is an “employer” 

subject to the Act. 

50.  The question of whether a Respondent meets the 

statutory definition of an "employer" is a threshold 

jurisdictional matter under the Act.  See Lombardi v. Lady of 

Am. Franchise Corp., 2002 U.S. Dist. LEXIS 5267 (D. Fla., 
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Mar. 4, 2002).  As such, the Division of Administrative Hearings 

has no jurisdiction over the subject matter of this proceeding 

and the parties thereto. 

51.  Despite this conclusion, and in an abundance of 

caution, Petitioner’s claims of employment discrimination are 

analyzed as follows. 

Standard of Proof 

52.  Florida courts have held that because the Act is 

patterned after Title VII of the Civil Rights Act of 1964, as 

amended, federal case law dealing with Title VII is applicable.  

See, e.g., Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205, 

1209 (Fla. 1st DCA 1991). 

53.  Usually, direct evidence of discrimination is lacking, 

and one seeking to prove discrimination must rely on 

circumstantial evidence of discriminatory intent, using the 

shifting burden of proof pattern established in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792 (1973).  See Holifield v. 

Reno, 115 F.3d 1555, 1562 (11th Cir. 1997). 

54.  Under the shifting burden pattern developed in 

McDonnell Douglas: 

First, [Petitioner] has the burden of 

proving a prima facie case of discrimination 

by a preponderance of the evidence.  Second, 

if [Petitioner] sufficiently establishes a 

prima facie case, the burden shifts to 

[Respondent] to “articulate some legitimate, 

nondiscriminatory reason” for its action.  
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Third, if [Respondent] satisfies this 

burden, [Petitioner] has the opportunity to 

prove by a preponderance that the legitimate 

reasons asserted by [Respondent] are in fact 

mere pretext. 

 

U.S. Dep't of Hous. & Urban Dev. v. Blackwell, 908 F.2d 864, 870 

(11th Cir. 1990)(housing discrimination claim); accord 

Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 22 (Fla. 3d 

DCA 2009)(gender discrimination claim)("Under the McDonnell 

Douglas framework, a plaintiff must first establish, by a 

preponderance of the evidence, a prima facie case of 

discrimination."). 

55.  Therefore, in order to prevail in his claim against 

Mr. Wilson and WGI, Petitioner must first establish a prima 

facie case by a preponderance of the evidence.  Id.; 

§ 120.57(1)(j), Fla. Stat. ("Findings of fact shall be based 

upon a preponderance of the evidence, except in penal or 

licensure proceedings or except as otherwise provided by statute 

and shall be based exclusively on the evidence of record and on 

matters officially recognized."). 

56.  "Demonstrating a prima facie case is not onerous; it 

requires only that the plaintiff establish facts adequate to 

permit an inference of discrimination."  Holifield v. Reno, 115 

F.3d 1555, 1562 (11th Cir. 1997); cf. Gross v. Lyons, 763 So. 2d 

276, 280 n.1 (Fla. 2000)("A preponderance of the evidence is 

'the greater weight of the evidence,' [citation omitted] or 
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evidence that 'more likely than not' tends to prove a certain 

proposition."). 

Unlawful Termination 

57.  To establish a prima facie case of discrimination 

based on Petitioner’s religion, he must prove that:  (1) he 

belongs to a protected class; (2) he was subjected to an adverse 

employment action; (3) other similarly situated employees 

outside his protected classification were treated more favorably 

(or that he was replaced by an employee outside of his protected 

classification); and (4) he was qualified to perform his job.  

See Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997). 

58.  The first element of a prima facie case has been met 

by Petitioner because he is a member of the Jewish faith. 

59.  Petitioner proved the second element -- he was subject 

to an adverse employment action -- because he was terminated on 

June 4, 2012. 

60.  Petitioner did not prove the third element, that other 

similarly situated non-classified employees were treated more 

favorably or that he was replaced by someone outside of his 

protected classification.  Petitioner introduced no evidence 

regarding who, if anyone, replaced him at Firehouse Subs after 

termination.  The evidence he did introduce regarding treatment 

of other employees did not advance his case either.  Petitioner 

testified that Mr. Wilson harassed, demeaned, and made jokes 
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about many employees based on their race, national origin, 

gender, and appearance, among other traits.  That hearsay 

evidence was uncorroborated and not reliable to support any 

finding of fact. 

61.  Petitioner failed to prove a prima facie case of 

unlawful discriminatory discharge. 

62.  Even if Petitioner had proven a prima facie case, 

Respondent demonstrated that Petitioner was terminated for a 

non-discriminatory reason.  Failure to contact the general 

manager prior to leaving his shift may seem unfair to Plaintiff, 

but it is not illegal.  As applied in the context of employment 

decisions to discharge:  “The employer may fire an employee for 

a good reason, a bad reason, a reason based on erroneous facts, 

or for no reason at all, as long as its action is not for a 

discriminatory reason."  Nix v. WLCY Radio/Rahall Commc’ns, 738 

F.2d 1181, 1187 (11th Cir. 1984).  Moreover, as recognized in 

Loeb v. Textron, Inc., 600 F.2d 1003, 1012 n.6 (1st Cir. 1979):  

"The employer's stated legitimate reason . . . does not have to 

be a reason that the judge or jurors would act on or approve." 

63.  Petitioner introduced no evidence to show that WGI’s 

non-discriminatory reasons for termination were mere pretext. 

Hostile Work Environment 

64.  Alternately, Petitioner may establish a prima facie 

case of religious discrimination due to a hostile work 
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environment, which requires proof of the following elements:  

(1) he belonged to a protected class; (2) he was subject to 

unwelcome harassment; (3) the harassment was based on a 

protected characteristic, such as religion; (4) the harassment 

was sufficiently severe or pervasive to alter the terms or 

conditions of employment and create a discriminatorily abusive 

working environment; and (5) the employer was responsible for 

such environment under a theory of vicarious or direct 

liability.  See Miller v. Kenworth of Dothan, 277 F.3d 1269, 

1275 (11th Cir. 2002). 

65.  Petitioner is Jewish, thereby satisfying the first 

element.  

66.  The evidence showed that someone employed at the 

subject Firehouse Subs printed the offensive cashier’s receipt 

with the words “Now Ginger Jew,” proving that Petitioner was 

subject to some harassment on the basis of his religion.  Thus, 

Petitioner proved the second and third elements. 

67.  Petitioner failed to prove the fourth element, the 

harassment was sufficiently severe or pervasive to alter the 

terms or conditions of employment and create a discriminatorily 

abusive working environment.  While Petitioner alleged he 

endured anti-Semitic jokes at the hands of Mr. Wilson on a daily 

basis, he did not introduce competent, substantial evidence of 

harassment other than the single incident on May 9, 2011. 
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68.  In evaluating the fourth prong of a hostile work 

environment claim, the undersigned must examine both the 

subjective and objective severity of the harassment.  Harris v. 

Forklift Sys., Inc., 510 U.S. 17, 21-22 (1993).  In assessing 

the objective severity of the harassment, it is necessary to 

consider, among other factors, "(1) the frequency of the 

conduct; (2) the severity of the conduct; (3) whether the 

conduct is physically threatening or humiliating, or a mere 

offensive utterance; and (4) whether the conduct unreasonably 

interferes with the employee's job performance."  Miller v. 

Kenworth of Dothan, Inc., 277 F.3d 1269, 1276 (11th Cir. 2002).  

69.  The receipt constitutes an isolated incident, which is 

insufficiently severe from an objective viewpoint to establish 

an actionable claim.  See Herrera v. Lufkin Indus., Inc., 474 

F.3d 675, 680 (10th Cir. 2007)("A plaintiff does not make a 

showing of a pervasive hostile work environment by demonstrating 

a few isolated incidents of racial enmity or sporadic racial 

slurs.  Instead, there must be a steady barrage of opprobrious 

racial comments")(internal citations and quotations omitted); 

Edwards v. Wallace Cmty. Coll., 49 F.3d 1517, 1521 (11th Cir. 

1995)("Racial slurs . . . spoken by co-workers ha[ve] to be so 

commonplace, overt and denigrating that they create an 

atmosphere charged with racial hostility")(internal quotation 

omitted). 
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70.  Conduct far more egregious than what is alleged here 

has been held to be insufficiently severe or pervasive to 

establish a prima facie case.  See Godoy v. Habersham Cnty., 211 

Fed. Appx. 850, 853-54 (11th Cir. 2006)(summary judgment for 

defendant affirmed where South American plaintiff claimed he was 

subject to racial slurs "almost every shift," and that his 

supervisor battered him and told him "to go back to his boat and 

sail to South America where he belongs"). 

 71.  Petitioner failed to prove a prima facie case of 

hostile work environment. 

RECOMMENDATION 

     Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

     RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing Petitioner’s Discrimination 

Complaint and Petition for Relief consistent with the terms of 

this Recommended Order. 
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DONE AND ENTERED this 13th day of August, 2013, in 

Tallahassee, Leon County, Florida. 

S                                   

SUZANNE VAN WYK 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 13th day of August, 2013. 

 

 

ENDNOTES 

 
1/
  The correct legal name of Respondent is Firehouse Subs, 

rather than Fire House Subs.  The case style and references have 

been changed to reflect the Respondent’s legal name. 

 
2/
  Curiously, the letter of apology was not included in 

Petitioner’s personnel file that was entered into evidence.  

Mr. Wilson testified that a copy of the letter was placed in 

Petitioner’s personnel file and that the letter was included in 

the personnel file provided to his counsel during discovery. 

 
3/
  Presumably the word “now” refers to an eat-in order, rather 

than an order “to go.” 

 
4/
  The Handbook admitted into evidence is essentially the form 

handbook provided to Firehouse franchisees, which can be 

modified to a certain extent for individual franchises.  In this 

case, the form handbook was not modified. 

 
5/
  T.96:21-97:6. 

 
6/
  T.109:24-110:5. 
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David Siegel 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

STEPHEN G. LESLIE, 

 

     Petitioner, 

 

vs. 

 

FLORIDA DEPARTMENT OF 

TRANSPORTATION, 

 

     Respondent. 

                               / 

 

 

 

 

Case No. 13-1620 

 

 

RECOMMENDED ORDER 

 

On July 9, 2013, an administrative hearing in this case was 

held by video teleconference between Tallahassee and Tampa, 

Florida, before William F. Quattlebaum, Administrative Law Judge, 

Division of Administrative Hearings. 

APPEARANCES 

For Petitioner:  Stephen Glenn Leslie, pro se 

      3210 Bending Oaks Drive 

      Plant City, Florida  33563-7481 

 

For Respondent:  Susan Schwartz, Esquire 

      Department of Transportation 

      Haydon Burns Building, Mail Station 58 

      605 Suwannee Street 

      Tallahassee, Florida  32399-0450 

 

STATEMENT OF THE ISSUE 

The issue in this case is whether the Florida Department of 

Transportation (Respondent) committed an act of unlawful 
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employment discrimination against Stephen G. Leslie (Petitioner) 

in violation of the Florida Civil Rights Act (FCRA) of 1992. 

PRELIMINARY STATEMENT 

On November 14, 2012, the Petitioner filed a complaint of 

discrimination with the Florida Commission on Human Relations 

(FCHR), alleging that the Respondent had committed unlawful 

employment discrimination against the Petitioner because of a 

disability.   

On April 12, 2013, the FCHR issued a Notice of Determination 

stating that there was "no reasonable cause" to believe that the 

unlawful employment practice occurred.  In response to the 

Notice, the Petitioner filed a Petition for Relief with the FCHR.  

On May 1, 2013, the FCHR submitted the case to the Division of 

Administrative Hearings (DOAH) for further proceedings.   

An Initial Order was issued on May 2, 2013, and based upon 

the responses of the parties to the Initial Order, the hearing 

was scheduled for July 9, 2013.   

At the commencement of the hearing, the Petitioner's Motion 

for Default Judgment was denied.  During the hearing, the 

Petitioner testified on his own behalf and had Exhibits D and E 

admitted into evidence.  The Respondent presented the testimony 

of three witnesses and had Exhibits 1 through 14 admitted into 

evidence.   
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No transcript of the hearing was filed.  The parties filed 

proposed recommended orders that have been considered in the 

preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  In 1986, the Petitioner began his employment with the 

Respondent as a "Safety Specialist."   

2.  Beginning in 2001, and at all times material to this 

case, the Petitioner was employed by the Respondent as an 

"Outdoor Advertising Regional Inspector."   

3.  As an outdoor advertising regional inspector, the 

Petitioner's responsibilities included patrolling state roads in 

his assigned counties to ascertain the status of permitted 

outdoor advertising signs and to remove signs that were illegally 

placed on state right-of-way.   

4.  The Respondent's duties required extensive driving, 

which he did in a state-supplied vehicle.   

5.  The Petitioner was based at the Respondent's Tampa 

headquarters, but was supervised by employees located in 

Tallahassee.   

6.  In 2007, the Petitioner began to experience neurological 

health issues, but he continued to work and was able to perform 

the responsibilities of his employment.   

7.  From September 2008 to June 2011, the Petitioner was 

supervised by Robert Jessee.   
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8.  In 2009, the Petitioner's health issues got worse.  He 

began to take more sick leave, which the Respondent approved upon 

request of the Petitioner.  The Respondent also provided 

equipment to accommodate the Petitioner's health issues, 

including a laptop computer and larger mirrors on the 

Petitioner's state vehicle.  The Respondent also assigned another 

employee to ride with the Petitioner and to remove signs 

illegally placed on state right-of-way so that the Petitioner did 

not have to exit the vehicle.   

9.  In 2010, the Petitioner was involved in two automobile 

accidents while driving the state vehicle.  In January, he ran 

into a vehicle that was stopped for a school bus.  In February, 

while transporting a group of other employees on I-75, the 

Respondent struck rode debris and the vehicle was damaged.   

10. In April 2010, the Petitioner's presence in the Tampa 

headquarters building was restricted for reasons that were 

unclear.  Although the restrictions caused embarrassment to the 

Petitioner, there was no evidence presented at the hearing to 

suggest that such measures were related in any way to the 

Petitioner's disability.   

11. Following an investigation of the traffic incidents by 

the Respondent's inspector general, the Petitioner received a 

written reprimand dated August 18, 2010, and was directed to take 

the Respondent's online driving course.   



5 

12. Beginning in June 2011 and through the remainder of the 

Petitioner's employment by the Respondent, the Petitioner was 

supervised by Michael Green.   

13. The Respondent collects statistical data to measure the 

productivity of persons employed as outdoor advertising regional 

inspectors.  The Petitioner's productivity statistics were 

significantly lower than those of other inspectors, and he was 

behind in his assignments.  Accordingly, Mr. Green rode along 

with the Petitioner for three consecutive days in September 2011 

to observe the Petitioner's work.   

14. At the hearing, Mr. Green testified that the Petitioner 

arrived late to pick him up at his hotel on all three days.  On 

one of those days, the Petitioner accomplished an employment-

related task prior to picking up the supervisor.   

15. Mr. Green testified that the Petitioner's driving made 

him feel unsafe during the observation.  Mr. Green observed that 

the Petitioner accelerated and slowed the vehicle in an abrupt 

manner, and that he failed to use turn signals at appropriate 

times.  Mr. Green also testified that the Petitioner was 

preoccupied as he drove by electronic devices, including a cell 

phone.   

16. Mr. Green testified that the Petitioner appeared to 

have difficulty entering and exiting the vehicle, and with 
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hearing certain noises in the vehicle, including the click of the 

turn signal.   

17. Mr. Green testified that he felt so unsafe that he 

asked the Petitioner to alter his driving practices while 

Mr. Green was in the vehicle.   

18. Mr. Green testified that during the observation ride, 

the Petitioner discussed his physical condition and admitted that 

medical appointments during the week made it difficult to 

maintain the routine work schedule.  The Petitioner also advised 

Mr. Green that he was considering filing for disability 

retirement.   

19. After returning to the Tallahassee headquarters, 

Mr. Green prepared a memorandum dated September 19, 2011, to 

memorialize his observations about the Petitioner's job 

performance.  Mr. Green's memorandum was directed to Juanice 

Hughes (deputy director of the Respondent's right-of-way office) 

and to the Respondent's outdoor advertising manager.   

20. In the memo, Mr. Green recommended that the Petitioner 

be required to provide medical verification of his continued 

ability to perform the responsibilities of his position.   

21. In a letter to the Petitioner dated September 23, 2011, 

Ms. Hughes restated Mr. Green's observations and directed the 

Petitioner to obtain medical verification that the Petitioner was 

able to perform the responsibilities of his position safely.  The 
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letter specifically directed the Petitioner to provide medical 

information related to his ability to work his normal schedule, 

the existence of any work restrictions or required 

accommodations, and the impact of any medications prescribed for 

the Petitioner.   

22. The letter established a deadline of September 30, 

2011, for the Petitioner's compliance with its requirements, and 

advised that he would not be permitted to resume his employment 

duties until the medical verification information was provided 

and any required accommodations were in place.   

23. The Petitioner apparently did not become aware of the 

letter until September 29, 2011.  On that date, both Mr. Green 

and Ms. Hughes attempted to contact the Petitioner via his work 

cell phone and by email to advise him of the letter and to direct 

that he retrieve the letter from the district headquarters.  

Shortly after 4:00 p.m., contact was made with the Petitioner by 

calling his personal cell phone.  At that time, the Petitioner 

was advised that he needed to return to the district headquarters 

to pick up the letter.  He was further advised that he was being 

placed on leave until the requirements of the letter were met and 

that he needed to turn in his state vehicle when he arrived at 

the headquarters.   

24. The Petitioner advised Mr. Green and Ms. Hughes that he 

was attempting to obtain documentation required to file for 
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disability retirement, and he asked for an extension of time 

during which to do so.  His request for an extension was denied.   

25. The Petitioner, clearly unhappy with the circumstance, 

made a statement during the conversation that was considered by 

Mr. Green and Ms. Hughes to suggest that the Petitioner could 

cause damage to himself or to the state vehicle.  The actual 

words spoken were disputed at the hearing, and the evidence fails 

to establish that the Petitioner would have actually damaged the 

vehicle or himself.   

26. Nonetheless, it was clear after the conversation that 

the Petitioner was resistant to the Department's instructions.  

The Respondent immediately directed James Moulton, the director 

of Transportation Operations for the Tampa district, to check on 

the Petitioner's condition and to retrieve the vehicle assigned 

to the Petitioner.  Mr. Moulton did so, accompanied by local law 

enforcement personnel, at approximately 7:00 p.m. on 

September 29, 2011.   

27. In a letter to the Petitioner dated September 30, 2011, 

Ms. Hughes recounted the events of the day before and again 

directed the Petitioner to obtain medical verification that he 

was able to perform the responsibilities of his position safely.  

No deadline was set for the Petitioner's compliance, and he was 

advised that he could use leave for any absence related to 

obtaining the medical documentation.   
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28. A few days later, the Petitioner advised the Respondent 

that he would be unable to obtain the requested medical 

verification and that he would be filing an application for 

medical disability retirement.   

29. In November 2011, the Petitioner filed the application 

accompanied by medical documentation establishing that the 

Petitioner had a "total and permanent disability," as defined by 

section 121.091(4)(b), Florida Statutes (2011).
1/
  His application 

was approved. 

CONCLUSIONS OF LAW 

30. The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding.  §§ 120.57(1) and 760.11(4), Fla. Stat. (2012).   

31. The FCRA, set forth at section 760.10(1)(a), Florida 

Statutes (2011), states that it is unlawful to "discharge or to 

fail or refuse to hire any individual, or otherwise to 

discriminate against any individual with respect to compensation, 

terms, conditions, or privileges of employment, because of such 

individual's race, color, religion, sex, national origin, age, 

handicap, or marital status."   

32. Florida courts interpreting the provisions of the FCRA 

have held that federal discrimination laws should be used as 

guidance when applying provisions of the Florida law.  See Brand 

v. Fla. Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994); 
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Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 

1991).  In construing the FCRA in accordance with federal law, 

the analysis of the alleged discrimination is based upon the 

approach set forth in the United States Supreme Court cases of:  

McDonnell Douglas v. Green, 411 U.S. 792 (1973); Texas Department 

of Community Affairs v. Burdine, 450 U.S. 248 (1981); and 

St. Mary's Honor Center v. Hicks, 509 U.S. 502 (1993).   

33. In this method of analysis, the employee has the burden 

of establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination by proving (1) that he is a 

handicapped or disabled individual; (2) that he could perform the 

essential functions of his job with or without reasonable 

accommodations; and (3) that he was discriminated against because 

of his handicap or disability.  Holly v. Clairson Indus., 

492 F.3d 1247, 1255 (11th Cir. 2007); Lucas v. Grainger, 257 F.3d 

1249, 1255 (11th Cir. 2001)(citing Reed v. Heil, 206 F.3d 1055, 

1061 (11th Cir. 2000)). 

34. If the employee succeeds in establishing a prima facie 

case of discrimination, a presumption of discrimination arises 

and the burden shifts to the employer to produce evidence 

articulating a legitimate, non-discriminatory reason for its 

action.  If the employer produces such evidence, the employee 

must prove that the employer's proffered reason was not the true 

reason for the employment decision, but was, in fact, a pretext 
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for discrimination.  The ultimate burden of persuading the trier 

of fact that there was intentional discrimination by the 

Respondent remains with the Petitioner.  Burdine, 450 U.S. 

at 253.   

35. If the Petitioner is unable to establish a prima facie 

case, the burden of producing evidence does not shift to the 

employer, and judgment should be entered for the employer.  

Brand, supra, 633 So. 2d at 510-511.   

36. In this case, the Petitioner has failed to establish 

the elements required to establish a prima facie case.   

37. The evidence fails to establish that the Petitioner was 

capable of performing the essential functions of his job.   

38. In support of his application for disability retirement 

filed with the Florida Retirement System, the Petitioner 

submitted documentation from two physicians who determined that 

he was "totally and permanently disabled" pursuant to section 

121.091(4)(b).  The referenced statute defines the phrase to mean 

that the Petitioner is "prevented, by reason of a medically 

determinable physical or mental impairment, from rendering useful 

and efficient service as an officer or employee."   

39. To find the Petitioner capable of performing the duties 

of his job would require evidence that the medical documentation 

was not credible and that the Petitioner's application for 
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disability retirement was untruthful at the time it was 

submitted.  No such evidence was offered at the hearing.   

40. The evidence also fails to establish that the 

Petitioner was discriminated against because of a disability.  

Based on the Petitioner's job performance and on Mr. Green's 

personal observations, the Respondent was properly concerned as 

to whether the Petitioner was capable of meeting the requirements 

of his position.  The Respondent's request that the Petitioner 

provide medical verification of his capacity was not 

unreasonable.  If the Petitioner had been capable of continuing 

to perform his job, he could have obtained such medical 

verification from the same physicians who determined that he was 

totally and permanently disabled.   

41. Because the Petitioner failed to establish a prima 

facie case of discrimination, it is unnecessary to continue the 

legal analysis of the Petitioner's complaint, and the Petition 

for Relief should be dismissed.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petition for Relief 

filed by the Petitioner against the Respondent in this case. 
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DONE AND ENTERED this 13th day of August, 2013, in 

Tallahassee, Leon County, Florida. 

S                                   

WILLIAM F. QUATTLEBAUM 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 13th day of August, 2013. 

 

 

ENDNOTE 

 
1/
  All statutory references are to Florida Statutes (2011), 

unless otherwise noted. 
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Stephen Glenn Leslie 

3210 Bending Oaks Drive 

Plant City, Florida  33563-7481 
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Susan Schwartz, Esquire 

Department of Transportation 

Haydon Burns Building, Mail Station 58 

605 Suwannee Street 

Tallahassee, Florida  32399-0450 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

ISAAC AND DAVEDA POTTER, 

 

 Petitioners, 

 

vs. 

 

POINTE VISTA II, LTD, ET AL., 

 

 Respondents. 

                               / 

 

 

 

 

Case No. 13-2263 

 

 

RECOMMENDED ORDER OF DISMISSAL 

 

On June 17, 2013, this dispute was forwarded by the Florida 

Commission on Human Relations (FCHR) to the Division of 

Administrative Hearings (DOAH) based upon a Petition for Relief 

filed by Isaac and Daveda Potter (Petitioners) against Pointe 

Vista II, LTD, et al. (Respondents).  Although the Petition for 

Relief alleged violations of numerous state and federal 

statutes, the sole issue for determination in this proceeding is 

whether the Respondents discriminated against the Petitioners on 

the basis of race in violation of the Fair Housing Act.   

Since the case was referred by FCHR to DOAH, the 

Petitioners have filed numerous motions irrelevant to this 

proceeding and which seek remedies requiring trial in a court of 

law.  DOAH is not a court of law and such remedies are not 

available in this forum.   
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On August 5, 2013, the Petitioners filed a Motion to 

Dismiss for Lack of Subject Matter Jurisdiction, which, by 

reference in subsequent filings, has been renewed.  The Motion 

was unclear as to whether the Petitioners understood that 

granting the Motion would result in entry of a recommended order 

of dismissal in this case.   

On August 9, 2013, an Order to Show Cause was entered 

advising the Petitioners that DOAH does not have the authority 

to enter a final order in this case and that prevailing on the 

motion would mean that jurisdiction would be relinquished to 

FCHR for entry of a final order of dismissal.  The Order 

directed the Petitioners to file a response indicating whether 

or not they sought to have jurisdiction returned to FCHR for 

entry of such an order.  On the same date, the Petitioners filed 

a response to the Order to Show Cause which failed to address 

the matters raised in the Order and further failed to reference 

any issue relevant to this proceeding.   

Based on the foregoing, it is hereby 

ORDERED that: 

 

1.  The final hearing scheduled for September 19, 2013, is 

canceled. 

2.  The Motion to Dismiss for Lack of Subject Matter 

Jurisdiction is GRANTED.  Jurisdiction is relinquished to the 
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Florida Commission on Human Relations for entry of an 

appropriate final order. 

DONE AND ORDERED this 12th day of August, 2013, in 

Tallahassee, Leon County, Florida. 

S                                    

WILLIAM F. QUATTLEBAUM 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 12th day of August, 2013. 
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Cheyanne Costilla, Interim General Counsel 

Florida Commission on Human Relations 

Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301 

cheyanne.costilla@fchr.myflorida.com 

 

Violet Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301 

violet.crawford@fchr.myflorida.com 

 

Isaac A. Potter 

Daveda Potter 

5503 South Tampa Avenue 

Orlando, Florida  32839 

ipotter2000@yahoo.com 
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James Ivy Barron, III, Esquire 

Law Office of James I.  

  Barron, III, P.A. 

Suite 150 

301 East Pine Street 

Orlando, Florida  32801 

cfayer@jamesbarronlaw.com 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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