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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

MARIA PFEIFFER, 

 

     Petitioner, 

 

vs. 

 

HCA RAULERSON HOSPITAL, 

 

     Respondent. 

                               / 

 

 

 

 

Case No. 13-1102 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a hearing was conducted in this case 

before Jessica E. Varn, a designated Administrative Law Judge of 

the Division of Administrative Hearings (DOAH), on June 13  

and 14, 2013, by video teleconference at sites in Port St. Lucie 

and Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  Peggy A. Underbrink, Esquire 

                 Peggy Underbrink, Attorney at Law 

                 5737 Lowell Avenue 

                 Post Office Box 441044 

                 Indianapolis, Indiana  46244 

 

For Respondent:  Allison Oasis Kahn, Esquire 

                 Carlton Fields, P.A. 

                 Post Office Box 150 

                 West Palm Beach, Florida  33402  

 

STATEMENT OF THE ISSUE 

Whether Respondent committed an unfair labor practice by 

discriminating against Petitioner on the basis of race, national 
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origin, color, or age; and by retaliating against Petitioner by 

terminating her employment. 

PRELIMINARY STATEMENT 

On or about June 20, 2012, Petitioner Maria Pfieffer (Ms. 

Pfeiffer) filed a Charge of Discrimination with the Florida 

Commission on Human Relations (“FCHR”).  On or about February 21, 

2013, after conducting an investigation into Ms. Pfeiffer‟s 

allegations, the FCHR issued a “no cause” determination, finding 

there was no reasonable cause to believe that an unlawful 

employment practice occurred.  Ms. Pfeiffer elected to pursue 

administrative remedies, timely filing a Petition for Relief with 

the FCHR on or about March 25, 2013.  The FCHR transmitted the 

Petition for Relief to the Division of Administrative Hearings 

(“DOAH”) on March 27, 2013.  The final hearing was scheduled for 

May 13 and 14, 2013.  On Respondent‟s motion, the final hearing 

was continued and rescheduled for June 13 and 14, 2013.  

At the hearing, Ms. Pfeiffer testified on her own behalf, 

and presented the testimony of Joe Corripio, Monica Beckham, 

Titus Henderson, and Sherree Macy.  During its case, Respondent 

called four witnesses: Christine Goolsby, Shawn Poland, Connie 

Kooper, and Cynthia Jackson.  Petitioner‟s Exhibits 7, 15, 17, 

and 31 were received into evidence.  Respondent‟s Exhibits 1-7, 9 

and 29-35 were received into evidence. 
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No transcript of the final hearing was filed with DOAH. 

Respondent filed a Proposed Recommended Order, which was 

considered in the preparation of this Recommended Order.  

 Unless otherwise indicated, citations to the Florida 

Statutes refer to the 2012 Florida Statutes. 

FINDINGS OF FACT 

1.  Ms. Pfeiffer began her employment at Raulerson Hospital 

in December, 2007.  She worked as a full-time Registered 

Respiratory Therapist (RRT) in the Cardiopulmonary Department.  

She was born in 1961, and according to her, she comes from 

German, Filipino, Hispanic, and Native American descent. 

2.  Shawn Poland served as the director of the 

Cardiopulmonary Department; Titus Henderson and Sherree Macy 

served as supervisors, directly supervising Ms. Pfieffer.  Robert 

Lee was the Chief Executive Officer of Raulerson Hospital in 

2012. 

3.  Full-time respiratory therapists generally work three 

shifts per week, and may have many days between shifts.  They 

assist patients with airway management, by dispensing medication.  

Some patients are on ventilators, some are in the intensive care 

unit, and some are on life support.  Therapies include comfort 

measures; that is, patients receive therapies in order to breathe 

easier. 
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4.  Once physician orders are received for respiratory 

therapy, patients are divided equally between the therapists on 

duty during a particular shift; therapists then go to each 

patient to provide respiratory treatment. 

5.  Christine Goolsby was a respiratory therapist who worked 

alongside Ms. Pfeiffer.  Sometime in March 2012, Ms. Goolsby and 

Ms. Pfeiffer were working the same shift.  Ms. Gooslby noticed 

that some patients assigned to Ms. Pfeiffer were showing up in 

the computer system in red text, which meant that the patients 

had not yet received a treatment.  She asked Ms. Pfieffer about 

those patients, with the intention of helping Ms. Pfieffer 

administer medication to the patients.  Ms. Pfieffer indicated 

that she did not provide treatment to “DNR” (do not resuscitate) 

patients. 

6.  Ms. Goolsby, who had been feeling like she had been 

helping other therapists quite a bit and running around more than 

usual, was upset to hear that Ms. Pfeiffer chose to not provide 

treatments to DNR patients.  Ms. Goolsby told Mr. Poland about 

Ms. Pfieffer‟s position on DNR patients.   

7.  Mr. Poland, Ms. Goolsby, and the Human Resources 

Director met.  During the meeting, Ms. Goolsby reported other 

personnel issues she had with Ms. Pfeiffer and with another 

therapist, Monica Beckham.  Ms. Goolsby was asked to write an 
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email with details regarding her conversation with Ms. Pfeiffer, 

and the other issues she had raised about her colleagues.  

8.  Ms. Goolsby sent an email to Mr. Poland and the Human 

Resources Director on March 9, 2012. In her email, she explained:  

“Maria also made a comment this past weekend that she was not 

going to do DNR treatments on four of her patients.  She stated 

„DNRs do not need treatments.‟  I replied if it‟s a doctor‟s 

order it has to be followed.” 

9.  Mr. Poland was concerned about patient safety, and 

decided to suspend Ms. Pfieffer pending an investigation into the 

allegations that had been made.  The Human Resources Department 

contacted Ms. Pfeiffer by telephone, informing her that an 

investigation was going to be conducted, focusing on whether she 

was failing to provide treatment to DNR patients. 

10.  During the telephone conversation with the Human 

Resources Department, Ms. Pfeiffer denied the allegations, 

insisting that it was against her “moral code” to refuse giving 

respiratory treatments to any patient. 

11.  Mr. Poland asked Connie Kooper, a senior clinical 

analyst who is in charge of Meditech (a uniform computer system 

for charting medical records), to run a report on Ms. Pfeiffer,  

isolating every DNR patient who was not given treatment. 

12.  Ms. Kooper was unable to comply with this request 

because DNRs are difficult to track on the computer system.  
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Given that a patient or family can change the patient‟s DNR 

status on a daily or even an hourly basis, it becomes onerous to 

track DNR status through Meditech. 

13.  Instead, Ms. Kooper was able to run a report on 

treatments that had been given and had not been given during a 

45-day period, which might show a trend of some kind.  The report 

also showed any comments provided by the therapist; if a 

treatment had been skipped, it would show the reason it was 

skipped, if the reason had been recorded by the therapist. 

14.  There are numerous reasons why a therapist might skip 

giving a treatment to a patient; the patient could feel nauseous, 

a patient might have a rapid heart rate at the time of the visit, 

the patient might not be in the room when the therapist arrives, 

or the patient or the patient‟s family might refuse the treatment 

for a variety of reasons.  The therapist must provide a reason 

for not providing a treatment in Meditech, or in a written chart. 

15.  Mr. Poland asked Ms. Kooper to run the same report on 

three other respiratory therapists in addition to Ms. Pfieffer.  

Ms. Pfeiffer‟s report reveals numerous treatments that were not 

provided to patients, with no documented reason for not giving 

the treatment.  The other three therapists had very few instances 

of treatments that were not provided, and for those instances 

where treatment was not provided, reasons were documented in 

Meditech for almost all of them. 
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16.  Mr. Poland also accessed each patient‟s electronic 

Meditech process intervention notes to see if Ms. Pfeiffer had 

documented the reason why she had not provided a respiratory 

treatment to the patient.  Ms. Pfeiffer had failed to document 

the reasons there, too. 

17.  During the investigation, Mr. Poland also found 

discrepancies in Ms. Pfieffer‟s documentation of medications that 

had been given to patients.  This caused Mr. Poland to believe 

that Ms. Pfeiffer had falsified medical records. 

18.  Finding that Ms. Pfeiffer‟s conduct was deliberate and 

purposeful, Mr. Poland met with Ms. Pfeiffer and explained what 

he had discovered through the course of the investigation. 

19.  Ms. Pfeiffer gave no explanation for why she had failed 

to provide the treatments, and why she had failed to document the 

reason for not giving the treatments. 

20.  Mr. Poland decided to terminate Ms. Pfeiffer based on 

the results of the investigation.  At that time, Mr. Poland did 

not know Ms. Pfeiffer‟s race, national origin, or age.  

21.  No new employees were hired to replace Ms. Pfeiffer.  

No credible evidence was presented establishing the age, race, or 

national origin of the employees who replaced Ms. Pfeiffer. 

22.  Ms. Pfeiffer never appealed the decision to terminate 

her through the employee dispute resolution program.  She also 
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never complained of any type of discrimination during the course 

of her employment.
1/ 

CONCLUSIONS OF LAW 

23.  The Division of Administrative Hearings has personal 

and subject matter jurisdiction in this proceeding pursuant to 

sections 120.569, and 120.57(1), Florida Statutes. 

24.  The Florida Civil Rights Act of 1992 (“FCRA”) is 

codified in sections 760.01 through 760.11, Florida Statutes.  

When “a Florida statute [such as the FCRA] is modeled after a 

federal law on the same subject, the Florida statute will take on 

the same constructions as placed on its federal prototype.”  

Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994).  Therefore, the FCRA should be interpreted, where 

possible, to conform to Title VII of the Civil Rights Act of 

1964, which contains the principal federal anti-discrimination 

laws.   

25.  Section 760.10, Florida Statutes, provides, in relevant 

part: 

(1)  It is an unlawful employment practice for 

an employer: 

 

(a)  To discharge or to fail or refuse to hire 

any individual, or otherwise to discriminate 

against any individual with respect to 

compensation, terms, conditions, or privileges 

of employment, because of such individual‟s 

race, color, religion, sex, national origin, 

age, handicap, or marital status.  
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26.  Complainants alleging unlawful discrimination may prove 

their case using direct evidence of discriminatory intent.  

Direct evidence is evidence that, if believed, would prove the 

existence of discriminatory intent without resort to inference or 

presumption.  Denney v. City of Albany, 247 F.3d 1172, 1182 (11th 

Cir. 2001); Holifield v. Reno, 115 F.3d 1555, 1561 (11th Cir. 

1997).  Courts have held that “only the most blatant remarks, 

whose intent could be nothing other than to discriminate,” satisfy 

this definition.  Damon v. Fleming Supermarkets of Fla., Inc., 196 

F.3d 1354, 1358-59 (11th Cir. 1999)(internal quotations omitted), 

cert. denied, 529 U.S. 1109 (2000).  Often, such evidence is 

unavailable, and in this case, Ms. Pfeiffer presented none. 

27.  In the absence of direct evidence, the law permits an 

inference of discriminatory intent, if complainants can produce 

sufficient circumstantial evidence of discriminatory animus, such 

as proof that the charged party treated persons outside of the 

protected class (who were otherwise similarly situated) more 

favorably than the complainant was treated.  Such circumstantial 

evidence constitutes a prima facie case. 

28.  In McDonnell Douglas Corp. v. Green, 411 U.S. 792,  

802-803 (1973), the U.S. Supreme Court explained that the 

complainant has the initial burden of establishing by a 

preponderance of the evidence a prima facie case of unlawful 
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discrimination.  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 So. 

2d 1008, 1012 n.6 (Fla. 1st DCA 1996), aff‟d, 679 So. 2d 1183 

(Fla. 1996).  If, however, the complainant succeeds in making a 

prima facie case, then the burden shifts to the accused employer 

to articulate a legitimate, non-discriminatory reason for its 

complained-of conduct.  This intermediate burden of production, 

not persuasion, is “exceedingly light.”  Turnes v. Amsouth Bank, 

N.A., 36 F.3d 1057, 1061 (11th Cir. 1994).  If the employer 

carries this burden, then the complainant must establish that the 

proffered reason was not the true reason but merely a pretext for 

discrimination.  St. Mary‟s Honor Center v. Hicks, 509 U.S. 502, 

516-518 (1993).  At all times, the “ultimate burden of persuading 

the trier of fact that the [charged party] intentionally 

discriminated against” him remains with the complainant.   

Silvera v. Orange County Sch. Bd., 244 F.3d 1253, 1258 (11th Cir. 

2001).   

29.  To establish a prima facie case of employment 

discrimination, Ms. Pfeiffer is required to show that she “(1) is 

a member of a protected class; (2) was qualified for the position; 

(3) was subject to an adverse employment action; and (4) was 

replaced by someone outside the protected class, or, in the case 

of disparate treatment, shows that other similarly situated 

employees were treated more favorably.”  Taylor v. On Tap 
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Unlimited, Inc., 282 Fed. Appx. 801, 803 (11th Cir. 2008) (“Taylor 

established a prima facie case for racial discrimination.  She was 

a qualified member of a protected class; she was terminated; and 

she was replaced by an individual outside of her protected 

class”). 

30.  It is undisputed that Ms. Pfeiffer belongs to a 

protected class.  As such, Petitioner satisfied the first prong of 

a prima facie case of employment discrimination.   

31.  With respect to the second prong, it is undisputed that 

Ms. Pfeiffer was qualified for her position.  Because Ms. Pfeiffer 

possessed the basic skills necessary to perform the position of a 

respiratory therapist, she has established the second prong of a 

prima facie case. 

32.  Ms. Pfeiffer has also established the third element of a 

prima facie case, as her termination constitutes an adverse 

employment action.   

33.  Finally, with respect to the fourth prong of the test, 

Ms. Pfeiffer presented no credible evidence that she was replaced 

by someone younger, or anyone of a different race or national 

origin.  Accordingly, Ms. Pfeiffer did not establish a prima facie 

case of employment discrimination, and the burden of production 

never shifted to Respondent to articulate a legitimate, non-

discriminatory reason for the termination.         
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 34.  However, if the burden had shifted, Respondent proffered 

a legitimate non-discriminatory reason for Ms. Pfeiffer‟s 

termination:  Respondent believed that Ms. Pfeiffer deliberately  

and purposefully failed to provide prescribed treatments to 

patients, without providing reasons for not providing the 

treatments, and that she falsified medical records.   

 35.  As Respondent articulated a legitimate  

non-discriminatory reason for the termination, Ms. Pfeiffer would 

then be required to establish that the proffered reason was not 

the true reason but merely a pretext for discrimination.   

St. Mary‟s Honor Center v. Hicks, 509 U.S. 502, 516-518 (1993).  

To show pretext, Petitioner must demonstrate “such weaknesses, 

implausibilities, inconsistencies, incoherencies, or 

contradictions in the employer‟s proffered legitimate reasons for 

its action that a reasonable factfinder could find them unworthy 

of credence.”  Combs v. Plantation Patterns, 106 F.3d 1519, 1538 

(11th Cir. 1997) (citation omitted). 

36.  Throughout the proceedings, Ms. Pfeiffer attempted to 

show that she was innocent of the alleged misconduct.  

Significantly, however, whether Ms. Pfeiffer was innocent of the 

alleged misconduct is not the correct inquiry.  Instead, the 

relevant question is whether Respondent actually believed, at the 

time Ms. Pfeiffer was terminated, that she had committed the 

misconduct.  Elrod v. Sears, Roebuck & Co., 939 F.2d 1466, 1470 
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(11th Cir. 1991) (inquiry is limited to whether employer believed 

employee was guilty of misconduct, and if so, whether that was the 

reason behind discharge; that employee did not actually engage in 

misconduct is irrelevant); Nix v. WLCY Radio, 738 F.2d 1181, 1187 

(11th Cir. 1984) (holding that “an employer may fire an employee 

for a good reason, a bad reason, a reason based on erroneous 

facts, or for no reason at all, as long as its action is not for a 

discriminatory reason”).         

37.  Ms. Pfeiffer failed to establish a prima facie case of 

discrimination.  Even if she had met that initial burden, she 

also failed to demonstrate that the proffered reason for her 

termination was a pretext for discrimination.  Accordingly,  

Ms. Pfeiffer did not satisfy her ultimate burden of persuading 

the undersigned that Respondent intentionally discriminated 

against her. 

38.  Turning to Ms. Pfeiffer‟s retaliation claim, she 

alleges that she was terminated as a result of her complaint 

regarding having to help clean the employee area. 

39.  Subsection 760.10(7), Florida Statutes, provides, in 

pertinent part: 

It is an unlawful employment practice for an 

employer . . . to discriminate against any 

person because that person has opposed any 

practice which is an unlawful employment 

practice under this section, or because that 

person has made a charge, testified, 

assisted, or participated in any manner in an 



 

14 

investigation, proceeding, or hearing under 

this section. 

 

 40.  Ms. Pfeiffer‟s retaliation claim under the Florida 

Civil Rights Act must also be appropriately analyzed with the 

same framework as used in analyzing retaliation claims under 

Title VII.  Gant v. Kash N‟ Karry Food Stores, 2010 U.S. App. 

LEXIS 16504, *4 (11th Cir. August 4, 2010).  Pursuant to this 

framework, an employee must first establish a prima facie case of 

retaliation.  Bryant v. Jones, 575 F.3d 1281, 1307-08 (11th Cir. 

2009).  If a prima facie case is shown, the burden shifts to the 

employer to articulate a legitimate, non-discriminatory reason 

for its actions.  Id. at 1308.  If the employer articulates a 

legitimate, non-discriminatory reason, the burden of production 

shifts to the employee to offer evidence that the alleged reason 

of the employer is a pretext for illegal discrimination.  Id.              

 41.  To establish a prima facie case of retaliation, Ms. 

Pfeiffer must demonstrate that:  (1) she participated in a 

protected activity; (2) she suffered an adverse employment 

action; and (3) there was a causal connection between the 

participation in the protected activity and the adverse 

employment action.  Crawford v. Carroll, 529 F.3d 961, 970 (11th 

Cir. 2008).  To satisfy the third prong of the test, which 

requires a causal connection between the protected activity and 

the adverse decision, Ms. Pfeiffer “must show that the  



 

15 

decision-makers were aware of the protected conduct, and that the 

protected activity and adverse actions were not wholly 

unrelated.”  Shannon v. BellSouth Telecomms., Inc., 292 F.3d 712, 

716 (11th Cir. 2002).   

 42.  There is no question that Ms. Pfeiffer‟s termination 

constitutes an adverse employment action.  Even assuming, 

however, that Ms. Pfeiffer‟s informal complaint regarding 

cleaning the break room constituted protected conduct, the 

evidence demonstrates that the decision-maker who terminated  

Ms. Pfeiffer‟s employment, Mr. Poland, did not base his decision 

on the brief exchange between Ms. Pfeiffer and Mr. Lee.  

Accordingly, the third prong of the test was not satisfied, and 

Ms. Pfeiffer failed to establish a prima facie case of 

retaliation. 

 43.  Furthermore, even if Ms. Pfeiffer could establish a 

prima facie case of retaliation, she has failed to present any 

evidence that Respondent‟s proffered reason for her termination 

was mere pretext.     

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order adopting the Findings of Fact and 

Conclusions of Law contained in this Recommended Order.  Further, 
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it is RECOMMENDED that the final order dismiss the Petition for 

Relief.   

DONE AND ENTERED this 22nd day of July, 2013, in 

Tallahassee, Leon County, Florida. 

S                                   

JESSICA E. VARN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 22nd day of July, 2013. 

 

 

ENDNOTE 

 
1/
  At the hearing, Ms. Pfeiffer testified that she felt 

discriminated and “retaliated” against as a result of an 

encounter in the employee break room with Mr. Lee, the CEO of the 

hospital.  According to Ms. Pfeiffer, Mr. Lee had come into the 

break room and had seen Ms. Pfeiffer and Ms. Beckham relaxing in 

the area, despite the fact that the room was dirty, and it was 

the responsibility of the employees to keep employee areas tidy.  

During an exchange regarding the cleanliness of the room, Ms. 

Pfeiffer told Mr. Lee that she had not gone to school to be a 

housekeeper.  Later, a housekeeping staff member brought a mop to 

the break room, and handed it to Ms. Pfeiffer.  Mr. Poland was 

aware that Mr. Lee had seen the break room in a dirty state, and 

he was upset that his department break room was not clean when 

Mr. Lee had stopped by.  Mr. Poland credibly testified that the 

exchange between Mr. Lee and Ms. Pfieffer had no role in Ms. 

Pfeiffer‟s discipline. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

CHRISTINE LEINONEN, 

 

     Petitioner, 

 

vs. 

 

OFFICE OF CRIMINAL CONFLICT  

AND CIVIL REGIONAL COUNSEL, 

 

     Respondent. 

                               / 

 

 

 

 

Case No. 13-0826 

 

 

RECOMMENDED ORDER 

 

Administrative Law Judge John D. C. Newton, II, of the 

Division of Administrative Hearings (Division) heard this case by 

video teleconference on May 17, 2013, at sites in Lakeland and 

Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  Christine Leinonen, pro se 

      9045 Woodview 

      Polk City, Florida  33868 

 

For Respondent:  Audrey H. Moore, Esquire 

     Elmer C. Ignacio, Esquire 

      Office of the Attorney General 

      The Capitol, Plaza Level 01 

      Tallahassee, Florida  32399 

 

STATEMENT OF THE ISSUE 

Did Respondent, Office of Criminal Conflict and Civil 

Regional Counsel (Regional Counsel), discharge Petitioner, 
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Christine Leinonen, because of a handicap in violation of section 

760.10(1)(a), Florida Statutes (2012)?
1/
 

PRELIMINARY STATEMENT 

Ms. Leinonen filed a Charge of Discrimination with the 

Florida Commission on Human Relations (Commission) alleging that 

the Regional Counsel unlawfully discharged her because of a 

bruised heel amounting to a handicap.  The Commission determined 

that there was no reasonable cause to believe that Regional 

Counsel committed an unlawful employment practice and dismissed 

Ms. Leinonen's claim.  She filed a Petition for Relief from an 

Unlawful Employment Practice.  On March 11, 2013, the Commission 

referred the petition to the Division to conduct a formal 

hearing.   

 On March 22, 2013, the Division set the hearing to begin on 

May 17, 2013.  The hearing convened as scheduled.  Ms. Leinonen 

testified on her own behalf.  Her Exhibits 1 through 4 were 

admitted into evidence.  She also entered Regional Counsel's 

Exhibits H-4 and H-5 into evidence.  Regional Counsel presented 

testimony from Diana Golden, Amilee Kalapp, Kim Kikta, and 

Ms. Leinonen.  Regional Counsel's Exhibits A through E, H-1, and 

H-2 were admitted. 

 At the end of the hearing, the undersigned granted the 

parties' motion to enlarge the time for filing proposed 

recommended orders.  The parties ordered a Transcript which was 
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filed June 6, 2013.  The parties timely filed proposed 

recommended orders.  They have been considered in the preparation 

of this Recommended Order. 

FINDINGS OF FACT 

Based on the evidence presented at the final hearing and on 

the entire record of this proceeding, the following Findings of 

Fact are made: 

1.  Regional Counsel is a state agency that provides legal 

representation to individuals whom a public defender's office 

cannot represent because of conflicts.  The office represents 

indigent criminal defendants, parents and guardians in child 

dependency proceedings and parties in Marchman (involuntary 

treatment for substance abuse) and Baker Act (involuntary 

commitment for mental illness) cases. 

2.  Ms. Leinonen is a former police officer who has been a 

member of the Florida Bar since 1999.  In August of 2012, she had 

been working as an attorney with Regional Counsel for 

approximately two and one-half years.  Ms. Leinonen represented 

parties in dependency proceedings for Regional Counsel.  Her 

employment with Regional Counsel, until her discharge, was 

satisfactory.  She also had never been the subject of complaints 

by clients, opposing counsel, witnesses, judges, or other court 

personnel. 
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3.  Regional Counsel discharged Ms. Leinonen on August 16, 

2012.   

4.  Ms. Leinonen's supervisor at the time and all times 

relevant to this matter, Elisabeth Lewis, made the termination 

decision.  Ms. Lewis is now deceased due to cancer.   

5.  The interactions that ended with Ms. Leinonen's 

termination began in April 2012.   

6.  Ms. Leinonen is a long-distance runner.  Sometime in 

April 2012, Ms. Leinonen noticed a pain that she attributed to a 

bruised heel. 

7.  Ms. Leinonen completed the Boston Marathon on April 16, 

2012.  The bruised heel did not cause her pain or problems during 

the race or in her training.   

8.  Ms. Lewis and other co-workers knew that Ms. Leinonen 

was a runner and had completed the Boston Marathon.   

9.  Ms. Leinonen described the pain from her bruised heel as 

comparable to a toe blister.  It was not disabling.  But some 

shoes aggravated the pain.  Ms. Leinonen identified five pairs of 

shoes that she could wear comfortably without pain.  Three pairs 

were sandals.  Two pairs were sandal-like with partially enclosed 

toes.  Two pairs of the sandals had heels of approximately one 

inch.  One pair had a one and one-half inch heel.  The other two 

pairs of shoes had heels of about one-half an inch. 
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10. Ms. Leinonen saw her physician, Marta Escobar Klapprot, 

on May 25, 2012.  She reported completing the Boston Marathon and 

feeling well.  She denied having any acute complaints, including 

any complaint about her bruised heel. 

11. On May 25, 2012, Ms. Leinonen saw Dr. Eberto Pineiro to 

follow up on restless leg syndrome problems.  At that visit, she 

also reported completing the Boston Marathon and doing well.  

Ms. Leinonen reported some weakness in her legs, but did not 

report any problems attributed to a bruised heel. 

12. Ms. Leinonen twice signed documents acknowledging 

receipt of the Regional Counsel's dress code guidelines, once on 

January 12, 2010, and once on June 5, 2012.  The phrase "dress 

code guidelines" refers to the Appearance section of the Regional 

Counsel's Employee Handbook. 

13. The dress code guidelines state that "[e]mployees are 

expected to be neat and clean in appearance and dress in 

appropriate business attire . . . ."  The policy explicitly 

permits "dress or casual shoes including sandals" for women.  It 

prohibits "sweat pants, shorts (including business shorts) or 

leggings" for men and women.  

14. From mid-June through August 2012, of the five pairs of 

shoes she had been wearing, Ms. Leinonen could only wear the pair 

she refers to as the Avon toner sandals without pain from her 
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bruised heel.  Although she refers to the toner sandals as 

"Avon," they are marked "Curves." 

15. The "toner sandal" sole is made of a soft, spongy 

material with a contoured foot bed and a heel height of 

approximately one inch.  The sandal has two straps.  One broad 

gray strap, trimmed in violet, rises from the rear of the shoe 

and crosses over the front of the ankle.  The other strap, gray 

and unadorned, begins in the same place as the ankle strap and 

flows toward the front of the shoe to join the sole in a 

traditional sandal's thin strap that fits between the great toe 

and the adjacent toe.  The sole of the sandal is light gray on 

top and dark gray on bottom with a strip of violet, matching the 

trim of the broad ankle strap, separating the soles at the rear 

half of the sandal. 

16. Sometime in early August, Ms. Leinonen walked by 

Ms. Lewis who was outside taking a cigarette break with Kim 

Kikta.  Ms. Kikta was the supervisor of the administrative 

support staff.  She had no supervisory authority over 

Ms. Leinonen.  That day Ms. Leinonen was wearing the toner 

sandals. 

17. Ms. Lewis said, "Christine, what's with the shoes?"  

Ms. Leinonen replied that they were therapeutic.  Ms. Lewis said, 

"Get them off."  Ms. Leinonen proceeded to her car. 
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18. For the next week or so, Ms. Leinonen did not wear the 

toner sandals, wearing wedge-heeled shoes instead.  She iced her 

heel periodically during the day when in her office. 

19. On Monday, August 13, 2012, Ms. Leinonen worked a nine 

and one-half hour day, on her feet the entire day, wearing a 

heeled shoe.  At the end of the day, she experienced shooting 

pains going up her foot.   

20. The next day was a seven-hour day on her feet.  

Ms. Leinonen wore the toner sandals.   

21. The following day, Wednesday, August 15, 2012, 

Ms. Leinonen wore the toner sandals again because she was in 

pain, and her ability to walk was impaired.   

22. She also wore a vintage, plaid garment that she had 

owned and worn in professional contexts for over 20 years.  The 

garment is a loose-fitting knee length item with buttons on one 

side.  The garment is not a full skirt.  It is a divided skirt 

similar to shorts with a broad flap in the front that makes it 

indistinguishable from a skirt from the front.  From the rear, an 

observer can see that the garment is divided, like shorts.  

Depending upon the fashion era, garments like this one have been 

known as "skorts" or "culottes."   

23. Ms. Leinonen had worn the garment to work at the 

Regional Counsel's office many times, to court, and to mediations 

without comment or criticism.   
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24. Ms. Leinonen's supervisor, Ms. Lewis, was not in the 

office on August 15, 2012. 

25. On that day, Ms. Kikta observed Ms. Leinonen wearing 

the plaid garment.  Ms. Kikta walked into Ms. Leinonen's office 

and, in her words, "confronted" Ms. Leinonen and told her that 

the plaid garment was a pair of shorts and that she was not 

allowed to wear it at the office.   

26. Credible convincing evidence does not establish that 

Ms. Kikta had any supervisory authority over Ms. Leinonen or 

other attorneys.   

27. Ms. Leinonen disagreed with Ms. Kikta's conclusion that 

the garment was a pair of shorts.  They argued briefly.  

Ms. Leinonen, who was in pain and being corrected by an 

individual who was not her supervisor, was irritated and 

displayed the irritation in the tone and volume of her voice. 

28. Ms. Kikta did not refer to Ms. Leinonen's toner sandals 

in this encounter. 

29. Ms. Kikta was upset.  She told attorney Amilee Kalapp 

about her confrontation of Ms. Leinonen.  Ms. Kalapp was a 

misdemeanor attorney who had been working with the Regional 

Counsel for approximately five weeks. 

30. Weeks before, Ms. Lewis had generally advised 

Ms. Kalapp that Ms. Kalapp would be in charge of the office when 

Ms. Lewis was absent.   
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31. Ms. Leinonen was not advised of this, however.  The 

evidence indicates only that Ms. Kalapp and Ms. Kikta were aware 

of Ms. Lewis's delegation of authority to Ms. Kalapp.  There is 

no evidence that Ms. Lewis advised employees of the delegation or 

that Ms. Leinonen was aware of it. 

32. Ms. Kalapp texted Ms. Lewis about the situation and 

asked if she could tell Ms. Leinonen she had to change clothes 

before she could go to court.  Ms. Lewis texted back that 

Ms. Kalapp could. 

33. Ms. Kalapp then confronted Ms. Leinonen and told her 

that her garment was not appropriate for court or mediations and 

that she had to change before going to either.   

34. Ms. Leinonen disagreed and reported that she had 

conducted some research indicating the garment was a pair of 

"culottes," not a "skort" or shorts.  Ms. Kalapp said that did 

not matter and that Ms. Leinonen had to change. 

35. Ms. Leinonen, who was in pain, was upset and raised her 

voice slightly.  Ms. Kalapp left Ms. Leinonen's office. 

36. A little later, Ms. Leinonen came to the doorway of 

Ms. Kalapp's office and repeated her view of the nature of the 

challenged garment.  She did not yell or create a disturbance. 

37. Ms. Leinonen told Ms. Kalapp that she would leave.  She 

also told her that she knew Ms. Kalapp would call Ms. Lewis and 
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that the toner sandals she was wearing were therapeutic.  

Ms. Kalapp said she was not talking about the shoes that day.   

38. Ms. Leinonen said she would not damage her foot for the 

job and that she would not return to work until she obtained 

authority from a doctor to wear therapeutic shoes.   

39. Ms. Kalapp told Ms. Leinonen that she should do 

whatever she thought was best for her health.  Ms. Leinonen then 

left. 

40. The following day, August 16, 2012, Ms. Leinonen sent 

Ms. Lewis a text advising that she would not be in because of 

medical reasons.  Staff and attorneys routinely communicated with 

Ms. Lewis by text message, including about taking leave.  This 

was a common and accepted practice in the office. 

41. Ms. Leinonen's August 16, 2012, text message stated: 

Good morning!  I told Amy [Kalapp] yesterday 

that's [sic] I was going to be out sick 

until I could be seen by a doctor who could 

give me medical clearance to be able to walk 

wearing therapeutic shoes.  I followed your 

directive to stop wearing my shoes which 

tirned [sic] out to be to my detriment.  As 

such I am on medical leave of absence.  I 

have an appointment with my doctors [sic] 

office who has to then refer me to a 

specialist. 

 

42. Ms. Lewis replied:  "You are not on approved leave[;] 

your attendance at a 10:30 meeting is mandatory." 
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43. Ms. Leinonen responded: 

I am sick and cannot make it to your 

meeting.  I have sick time, annual time, and 

comp time available to me and I am entitled 

to use them.  I have shooting pains going up 

my leg and I'm unable to walk without 

therapeutic shoes.  I don't want to cause 

further damage to my foot.  So until I can 

get proper medical clearance I will not be 

in to work.  Thank you. 

 

44. Credible and convincing evidence does not establish any 

further communications or efforts to communicate between 

Ms. Lewis and Ms. Leinonen until Ms. Lewis sent the following 

letter on August 16, 2012, by email and U.S. mail.  The letter 

states: 

Effective immediately, you are being 

dismissed (August 16, 2012) from your 

position as Assistant Regional Counsel with 

the Office of Criminal Conflict and Civil 

Regional Counsel for the Second District. 

 

This action is being taken due to 

insubordination and conduct unbecoming a 

public employee. 

 

Please return any State equipment you may 

have in your possession to the office and 

also make arrangements to retrieve any 

personal items that may be in the building 

during normal business hours, Monday through 

Friday, 8:00 a.m. to 5:00 p.m. 

 

CONCLUSIONS OF LAW 

45. The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and of 
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the parties pursuant to sections 120.569 and 120.57(1), Florida 

Statutes. 

46. Section 760.11(7) permits a party who receives a no 

cause determination to request a formal administrative hearing 

before the Division.  "If the administrative law judge finds that 

a violation of the Florida Civil Rights Act of 1992 has occurred, 

he or she shall issue an appropriate recommended order to the 

Commission prohibiting the practice and recommending affirmative 

relief from the effects of the practice, including back-pay."  

Id. 

47. Ms. Leinonen claims that Regional Counsel terminated 

her because of a handicap or a perception of a handicap, 

specifically her bruised heel.  Section 760.10(1)(a) prohibits 

discharging an employee on account of a handicap.  Ms. Leinonen 

must prove her claim by a preponderance of the evidence.  Dep't. 

of Banking & Fin. Inv. Prot. v. Osborne Stern & Co., Inc., 

670 So. 2d 932 (Fla. 1996). 

48. Employers may not take adverse action against an 

employee for an unlawful reason, such as age or a handicap.  

However, the law does not prohibit erroneous, irrational, or 

unfair employment actions.  Sunbeam Television Corp. v. 

Marilyn A. Mitzel, 83 So. 3d 865 (Fla. 3d DCA 2012).  Courts do 

not serve as super personnel offices.  No matter how mistaken, 

unreasonable, high-handed, or medieval an employment decision is, 
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it does not violate the law if the employer does not act for a 

forbidden reason.  Chapman v. AI Transp., 229 F.3d 1012, 1030 

(11th Cir. 2000). 

49. An employee may prove a discrimination claim by direct 

evidence.  Wilson v. B/E Aerospace, Inc., 376 F.3d 1079, 1086 

(11th Cir. 2004).  Direct evidence of discrimination is evidence 

that, if believed, proves the existence of a fact without 

inference or presumption.  Carter v. City of Miami, 870 F.2d 578, 

581-82 (11th Cir. 1989).   

50. Ms. Leinonen maintains Regional Counsel discriminated 

against her because of her bruised heel and that the bruised heel 

was a handicap.  A person has a handicap if the "person has a 

physical or mental impairment which substantially limits one or 

more major life activities . . . ."  § 760.22(7)(a), Fla. Stat.  

The persuasive, competent evidence does not establish that 

Ms. Leinonen's bruised heel was a handicap.   

51.  The persuasive, competent evidence also does not 

establish that Ms. Leinonen's bruised heel or her desire to wear 

the "toner" sandals were the reasons for her discharge.  Regional 

Counsel discharged Ms. Leinonen because of the kerfuffle arising 

from the garment that she wore on August 15, 2012.   

52.  Consequently, there is no persuasive, competent direct 

evidence proving that Regional Counsel discharged Ms. Leinonen 
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because of a handicap, her bruised heel, or a perception that she 

had a handicap.  

53. An employee may also prove a claim of discrimination by 

circumstantial evidence establishing that similarly-situated 

employees, who were not in her protected class, were treated more 

favorably than she was.  Wilson v. B/E Aerospace, Inc., supra, 

at 1087.  Here, there is no persuasive, competent circumstantial 

evidence proving that Regional Counsel discharged Ms. Leinonen 

because of a handicap or a perception that she had a handicap.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations deny the Petition for Relief of Christine Leinonen. 

DONE AND ENTERED this 25th day of July, 2013, in 

Tallahassee, Leon County, Florida. 

S                                   

JOHN D. C. NEWTON, II 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 25th day of July, 2013. 
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ENDNOTE 

 
1/
  All references to the Florida Statutes are to the 2012 edition 

unless otherwise noted. 

 

 

COPIES FURNISHED: 

 

Cheyanne Costilla, Interim General Counsel 

Florida Commission on Human Relations 

Suite 100 
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Violet Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

Suite 100 
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9045 Woodview 
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Audrey H. Moore, Esquire 

Elmer C. Ignacio, Esquire 

Office of the Attorney General 

The Capitol, Plaza Level 01 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

TENESIA WHITESIDE, 

 

     Petitioner, 

 

vs. 

 

EXCEL BUILDING SERVICES, 

 

     Respondent. 

                               / 

 

 

 

 

Case No. 13-1504 

 

 

RECOMMENDED ORDER 

 

Administrative Law Judge John D. C. Newton, II, of the 

Division of Administrative Hearings (Division) heard this case, 

as noticed, on July 25, 2013, at sites in Lakeland and 

Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  No appearance 

 

For Respondent:  Angela Mason-Reimer, Esquire 

      Mason-Reimer, P.A. 

      Suite 300 

      8875 Hidden River Parkway 

      Tampa, Florida  33637 

 

STATEMENT OF THE ISSUE 

Did Respondent, Excel Building Services (Excel), discharge 

Petitioner, Tenesia Whiteside, on account of her sex in violation 

of chapter 760, Florida Statutes (2012)?
1/
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PRELIMINARY STATEMENT 

On November 9, 2012, Ms. Whiteside filed an Employment 

Complaint of Discrimination alleging that she was harassed, 

threatened, and ultimately discharged because she refused to have 

a relationship with her supervisor.  The Florida Commission on 

Human Relations (Commission) issued a No Cause Determination.  

Ms. Whiteside filed a Petition for Relief.  On April 25, 2013, 

the Commission referred the matter to the Division for conduct of 

the requested hearing.  The remainder of this case's procedural 

history is contained in the following Findings of Fact. 

FINDINGS OF FACT 

1.  The hearing was set for June 18, 2013.  The hearing 

convened as scheduled.   

2.  Neither party appeared.  Counsel for Excel filed a 

Notice of Appearance and Motion to Continue Hearing on June 18, 

2013, alleging that Excel was unaware of the hearing, although 

neither the Notice of Hearing or the Amended Notice of Hearing 

mailed to Excel's representative had been returned.  The 

administrative assistant of the undersigned contacted 

Ms. Whiteside by telephone.  Ms. Whiteside reported that she 

was unable to locate the address for the hearing location.   

3.  The undersigned continued the hearing until July 25, 

2013. 
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4.  On July 18, 2013, the undersigned conducted a 

pre-hearing conference in this matter.  Ms. Whiteside and counsel 

for Excel participated in the hearing.  The undersigned reminded 

both parties of the duty to exchange exhibits and witness lists 

and pre-file exhibits with the Clerk of the Division and of the 

deadline for these actions.  The undersigned also reminded the 

parties of the importance of attending the hearing on time. 

5.  The hearing convened as scheduled at 9:00 a.m. on 

July 25, 2013.  Counsel for Excel and Excel's representative 

appeared.  Excel had previously timely filed and served its 

witness and exhibit list.  Ms. Whiteside did not appear or 

contact the office of the undersigned.   

6.  The hearing was recessed until 9:25 a.m.  When the 

hearing re-convened Ms. Whiteside had not appeared or contacted 

the office of the undersigned. 

7.  Ms. Whiteside presented no evidence.  Excel presented no 

evidence.  The hearing was adjourned. 

CONCLUSIONS OF LAW 

8.  The Division of Administrative Hearings has jurisdiction 

over the subject matter of this proceeding and of the parties 

pursuant to sections 120.569 and 120.57(1), Florida Statutes. 

9.  Section 760.11(7) permits a party who receives a no 

cause determination to request a formal administrative hearing 

before the Division.  "If the administrative law judge finds that 
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a violation of the Florida Civil Rights Act of 1992 has occurred, 

he or she shall issue an appropriate recommended order to the 

Commission prohibiting the practice and recommending affirmative 

relief from the effects of the practice, including back-pay."  

Id. 

10. Ms. Whiteside claims that Excel terminated her because 

of sex.  Section 760.10(1)(a) prohibits discharging an employee 

on account of her sex.   

11. Ms. Whiteside must prove her claim by a preponderance 

of the evidence.  Dep't. of Banking & Fin. Inv. Prot. v. Osborne 

Stern & Co., Inc., 670 So. 2d 932 (Fla. 1996). 

12. An employee may prove a discrimination claim by direct 

evidence.  Wilson v. B/E Aerospace, Inc., 376 F.3d 1079, 1086 

(11th Cir. 2004).  Direct evidence of discrimination is evidence 

that, if believed, proves the existence of a fact without 

inference or presumption.  Carter v. City of Miami, 870 F.2d 578, 

581-82 (11th Cir. 1989).   

13. An employee may also prove a claim of discrimination by 

circumstantial evidence establishing that similarly-situated 

employees, who were not in her protected class, were treated more 

favorably than she was.  Wilson v. B/E Aerospace, Inc., supra, 

at 1087.   

14. Ms. Whiteside has not presented direct or 

circumstantial evidence tending to prove that she was 
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discriminated against on account of her sex.  Consequently she 

has not proven her claim by the preponderance of the evidence.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations deny the Petition for Relief of Tenesia Whiteside. 

DONE AND ENTERED this 26th day of July, 2013, in 

Tallahassee, Leon County, Florida. 

S                                   
JOHN D. C. NEWTON, II 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 26th day of July, 2013. 
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Violet Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301 

 

Tenesia Whiteside 

Apartment 2 

1010 State Road 60 East 

Lake Wales, Florida  33853 

 

Angela Mason-Reimer, Esquire 

Mason-Reimer, P.A. 

Suite 300 

8875 Hidden River Parkway 

Tampa, Florida  33637 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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