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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

KEITH A. GALLOWAY, 

 

     Petitioner, 

 

vs. 

 

G-FORCE/WACKENHUT CORP, 

 

 Respondent. 

                           __ 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

Case No. 11-4558 

 

 

RECOMMENDED ORDER AFTER REMAND 

This Recommended Order After Remand is entered in 

consideration of the parties‟ filings following the entry by the 

Florida Commission on Human Relations on February 6, 2013, of an 

Order entitled “Agency Final Interlocutory Order Awarding 

Affirmative Relief from an Unlawful Employment Practice and 

Remanding Case to Administrative Law Judge for Issuance of 

Recommended Order Regarding Amounts of Attorney Fees and Costs 

Owed Petitioner and Regarding Petitioner‟s Entitlement to 

Recover Incurred Medical Expenses” (Order of Remand). 

STATEMENT OF THE ISSUE AFTER REMAND 

 

Whether Petitioner, Keith A. Galloway (Petitioner), is 

entitled to recover attorney‟s fees and medical expenses from 

G4S Secure Solutions f/k/a The Wackenhut Corporation (Respondent 

or G4S) in the above-styled case, and if so, in what amounts. 

 



2 

 

PRELIMINARY STATEMENT 

Following a final hearing held June 28 and 29, 2012, in the 

above-styled case on Petitioner‟s Employment Complaint of 

Discrimination against Respondent, the undersigned entered a 

Recommended Order on November 11, 2012, recommending that the 

Florida Commission on Human Relations (Commission) enter a final 

order finding that Respondent discriminated against Petitioner 

by failing to accommodate his disability, and further 

recommending certain affirmative relief.  Thereafter, on 

February 6, 2013, the Commission entered the Order of Remand 

finding that Respondent had discriminated against Petitioner, 

ordering certain affirmative relief, and remanding this case 

back to the undersigned “for determination of the amounts of 

attorney‟s fees and costs owed Petitioner, as well as the 

amounts owed Petitioner for medical expenses incurred, if any.”  

As to medical expenses, the Order of Remand asked “for further 

finding of fact as to whether the medical expenses sought by 

Petitioner were the result of the unlawful discrimination found 

to have occurred, and to make an appropriate recommendation as 

to the relief owed Petitioner consistent with the guidance set 

out in McIntosh v. Dollar General, FCHR Order No. 10-047 (May 

25, 2010).” 

On February 11, 2013, the undersigned entered a Scheduling 

Order on Remand which Ordered: 
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 1.  The above-styled case is hereby RE-

OPENED before the Division of Administrative 

Hearings under the same style and case 

number as before. 

 

 2.  Petitioner shall, within 15 days 

from the date of this Order, submit 

documentation, argument, and support for his 

claims for medical expenses, costs, and 

attorney‟s fees. 

 

 3.  Within 15 days from Petitioner‟s 

filing of the above-referenced items, 

Respondent shall file its response to 

Petitioner‟s claims for medical expenses, 

costs, and attorney fees. 

 

 4.  If either party believes an 

evidentiary hearing is necessary regarding 

the entitlement, amount, or basis of the 

relief requested, they shall so state in 

their respective filings, and, after 

conferring with opposing counsel, provide 

several mutually-agreeable dates for 

conducting the hearing. 

 

As the parties‟ responses to that Scheduling Order on 

Remand and pending motions involve findings of fact, they are 

discussed, together with subsequent procedural history, in the 

Findings of Fact, below. 

FINDINGS OF FACT AFTER REMAND 

1.  Under the terms of the Scheduling Order on Remand 

entered February 11, 2013, Petitioner had until February 26, 

2013, within which to “submit documentation, argument, and 

support for his claims for medical expenses, costs, and 

attorneys fees.”  Petitioner did not meet this deadline, nor did 
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he ask for an extension of time prior to the expiration of the 

February 26, 2013, deadline. 

2.  Two days after the deadline, on February 28, 2013, 

Petitioner submitted a document entitled “Petitioner‟s 

Submission of Medical Costs and Attorney‟s Fees” (Petitioner‟s 

1st Submission), which states: 

 COMES NOW, Keith A. Galloway, by and 

through his representative, Letta Dillard 

Gorman, and provides the following: 

 

1.  That Mr. Galloway incurred certain 

medical costs as a result of the 

injuries he sustained when denied 

reasonable accommodations by the 

Respondent.  These include short-term 

and long-term injuries. 

 

2.  That Exhibit 1 is a spreadsheet of some 

of these medical costs. 

 

3.  That Mr. Galloway incurred other actual 

costs as a direct result of the 

discrimination by the Respondent. 

 

4.  That additional medical costs were 

incurred but Mr. Galloway needs an 

extension of time to gather those 

records. 

 

5.  That Mr. Galloway incurred reasonable 

    attorney‟s fees as presented in Exhibit 

2. 

 

    WHEREFOR THESE PREMISES CONSIDERED, 

Mr. Galloway submits the attached 

documentation for medical costs and 

attorney‟s fees and requests an extension of 

time to submit additional medical cost 

documentation. 

    Respectfully submitted on this the 27th 

day of February 2013 via electronic filing. 
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    /s/ Letta Dillard Gorman 

    Letta Dillard Gorman 

 

Law Office of Letta Dillard Gorman 

P.O. Box 207  

Hartford, AL 36344 

334-258-9148 

FAX 850-258-9148 

Lgorman1109@gmail.com 

 

Certificate of Service 

 

I certify that I have provided a true and 

correct copy of the foregoing to the 

honorable Christine Wilson via email and 

electronically on this 27th day of February 

2013. 

 

    /s/ Letta Dillard Gorman 

    Letta Dillard Gorman 

 

 3.  Exhibit 1 attached to Petitioner‟s 1st Submission 

provides: 

EXHIBIT 1 

GALLOWAY MEDICAL COSTS 

Alabama Artificial Limb and  

Orthopedic Service    13,866 

Wiregrass Medical Center   25,653 

Dr. McBryde       9555 

TOTAL      49,074 

 4.  Exhibit 2 to Petitioner‟s 1st Submission states: 

EXHIBIT 2 

Attorney‟s Fees Galloway 

2011  Met with client (1 hour) 

  Research (4 hours) 

  Reviewed Petition for Relief (.25 

 hours) 

  Filed to be authorized as 

 representative (.25 hours) 

  Prepared for mediation (1 hour) 

  Mediation (6 hours) 
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  Travel to Tallahassee (200 X .50= 

 $100) 

2012  Discussed and filed for 

 Administrative hearing (1.5 hours) 

  Subpoenas (1 hour X 3) 

  Prepared for hearing (2 hours) 

  Hearing (10 hours) 

  Travel (200 X .50 = $100) 

  Negotiation (2 hours) 

  Drafted and submitted Recommended 

 Order (1 hour) 

  Prepared and submitted Exceptions 

 (.5 hours) 

2013  Spoke with Mr. Galloway regarding 

 Order (.5 hours) 

  Spoke with Mr. Galloway re: 

 medical costs (1 hour) 

  Collected and submitted medical 

 costs (.5 hours) 

Total in court:  $200 X 22 = $4,400 

Out-of-court:    $150 X 28.5 = $4,275 

Travel: $300 

TOTAL: $8,975 

 

 5.  Petitioner did not submit a request for additional time 

to submit documentation prior to the February 26, 2013, 

deadline.   

 6.  Petitioner‟s request for additional time set forth in 

Petitioner‟s 1st Submission does not explain why the original 

deadline was not met or why additional time was needed.  In 

addition, Petitioner‟s request for additional time was limited 

to a request for an “an extension of time to submit additional 

medical cost documentation.” 

 7.  Petitioner‟s 1st Submission did not include any 

argument in support for his claims for medical expenses, costs, 
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and attorney‟s fees as required by the Scheduling Order on 

Remand. 

 8.  Petitioner‟s 1st Submission did not include any claims 

for litigation costs. 

 9.  In addition, Petitioner‟s 1st Submission does not 

request or otherwise suggest that an evidentiary hearing is 

necessary regarding his entitlement to, the amount, or the basis 

of his claims for medical expenses or attorney‟s fees. 

 10.  On March 13, 2013, Respondent timely filed 

Respondent‟s Response to Petitioner‟s Sumbission [sic] of 

Medical Costs and Attorney‟s Fees (Response to 1st Submission). 

 11.  The Response to 1st Submission notes that Petitioner‟s 

1st Submission was untimely and did not contain any 

documentation, argument, and support for his claims as required 

by the Scheduling Order.  The Response to 1st Submission also 

makes reference to a “Memorandum in Support of Costs and 

Attorney‟s Fees, filed [by Petitioner] on February 28, 2012.”  

As of the date of the Response to 1st Submission, however, the 

referenced Memorandum in Support of Costs and Attorney‟s fees 

had not been filed with the Division of Administrative Hearings. 

 12.  On March 19, 2013, Petitioner filed a document 

entitled “Petitioner‟s Response to Respondent‟s Response and 

Petitioner‟s Supplemental Submission of Medical Costs and 
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Attorney‟s Fees” (Petitioner‟s Response to Response) which 

states: 

 COMES NOW, Keith A. Galloway, by and 

through his representative, Letta Dillard 

Gorman, and responds to the Respondent‟s 

response to Mr. Galloway‟s submission of 

information related to his medical costs and 

attorney‟s fees: 

 1.  That Mr. Galloway had requested an 

extension of time to provide the source 

documentation for this matter. 

 2.  That Mr. Galloway provided the 

summary information on the medical costs and 

attorney‟s fees as requested, but noted that 

additional medical costs would be included. 

 3.  That copies of the documentation of 

medical expenses related to the 

discriminatory actions of the Respondent 

(page 213, lines 6-23, page 214, lines 18-

25, page 215, lines 1-6, and page 217, lines 

1-16 of Transcript of the hearing in 

Pensacola) are being sent under separate 

cover as they are too voluminous to scan. 

 4.  That Mr. Galloway reported that 

additional documentation for medical costs 

was forthcoming. 

 5.  That a detailed and verified 

itemization of attorney fees Mr. Galloway 

incurred is being sent under separate cover.  

In addition, reference to the location of 

counsel for Mr. Galloway is inaccurate as 

she is on Panama City Beach and her travel 

to both Tallahassee for the mediation and to 

Pensacola for the hearings was in-state. 

 6.  That Mr. Galloway proffered 

testimony and evidence at the hearing as it 

relates to both medical expenses and 

attorneys fees. 

 WHEREFOR THESE PREMISES CONSIDERED, 

Mr. Galloway submits that the source 

documentation for medical costs and 

attorney‟s fees is being sent under separate 

cover. 
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Respectfully submitted on this 14th day 

of March 2013 via electronic filing and/or 

Fax and email. 

  

 13.  Although Petitioner‟s Response to Response states that 

it was submitted on March 14, 2013, it was not filed until the 

morning of March 19, 2013. 

 14.  On the afternoon of March 19, 2013, Respondent filed 

Respondent‟s Motion to Strike Petitioner‟s Supplemental 

Submission of Medical Costs and Attorney‟s Fees on the grounds 

that Petitioner‟s submissions were untimely and that materials 

referenced by Petitioner in its Response to Response had still 

not been filed. 

 15.  On March 21, 2013, Petitioner filed a document 

entitled “Petitioner‟s Detailed Attorney‟s Fees” which 

essentially reiterates Exhibit 2 of Petitioner‟s 1st Submission, 

with more specific dates.  Although Petitioner‟s representative, 

Ms. Gorman, signed the document under a written statement 

providing, “I swear the above costs to be true and accurate to 

the best of my knowledge,” the document is not notarized, and, 

as in the previous submission, does not set forth a claim for 

litigation costs. 

 16.  On March 22, 2013, Petitioner submitted, under a white 

cover sheet bearing the handwritten notation, “Case # 11-4558 

Galloway v G-4S,” a stack of documents with entries regarding 

medical expenses, without further explanation.  Many of the 
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entries for the medical expenses post-date the final hearing in 

this case, but none of the entries are dated after the date of 

the Scheduling Order on Remand.  Petitioner does not explain the 

delay in filing. 

 17.  On March 28, 2013, Respondent filed Respondent‟s 

Motion to Strike Petitioner‟s Submission of Medical Invoices on 

the grounds that they were “untimely, irrelevant, unsupported, 

and legally barred for the reason set forth in Respondent‟s 

[Response to 1st Submission].” 

 18.  On April 2, 2013, Petitioner filed “Petitioner‟s 

Objection to Respondent‟s Motion to Strike Petitioner‟s 

Submission of Medical Invoices” arguing that, at the final 

hearing, the undersigned allowed Petitioner to proffer testimony 

concerning his injuries and medical costs he sustained to that 

point related to those injuries arising from the alleged 

discrimination, and that he continues to suffer medical costs 

because of those injuries.   

 19.  Petitioner‟s objection to Respondent‟s Motion to 

Strike further argues that, as a result of those injuries, he 

had to have surgery and continues to have problems with his leg, 

heart, and blood pressure.  Petitioner‟s objection also raises 

legal arguments as to why he should be able to recover for his 

injuries, and states that “Mr. Galloway requested additional 

time to submit medical invoices due to the continuing nature of 
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his injuries.”  Notably, however, the request for additional 

time came after the submissions were due. 

 20.  While considering the various filings since the 

Scheduling Order on Remand, the undersigned discovered that 

Petitioner had never filed Petitioner‟s Memorandum in Support of 

Costs and Attorney‟s fees referenced in Respondent‟s Response to 

1st Submission.  Upon further review of the docket, the 

undersigned also realized that Petitioner‟s representative, 

although licensed to practice law in the State of Alabama, never 

entered an appearance as an attorney in this matter, but rather 

entered her appearance as a qualified representative under 

Florida Administrative Code Rule 28-106.106 and 28-106.107.
1/
  

Therefore, the undersigned entered an Order Requiring Additional 

Filings on April 2, 2013, which provided in pertinent part: 

1.  Petitioner shall file a copy of the 

“Memorandum in Support of Costs and 

Attorney‟s Fees” referenced in Respondent‟s 

Response to 1st Submission, within 10 days 

from the date of this Order, together with 

an explanation of why it was not originally 

filed with DOAH; and 

 

2.  Both parties shall file, within 30 

days from the date of this Order, a 

memorandum on the authority, if any, of the 

Florida Commission on Human Relations to 

award attorney fees to a party represented 

by a qualified representative under the 

circumstances of this case. 

 

 3.  Ruling on any pending motions is 

deferred pending consideration of the 

additional filings requested in this Order. 
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 21.  Thereafter, on April 8, 2013, Petitioner filed the 

requested Petitioner‟s Memorandum in Support of Costs and 

Attorney‟s Fees (Petitioner‟s Memorandum) referenced in 

Respondent‟s Response to 1st Submission.  Petitioner‟s 

Memorandum argues that Petitioner should be able to recover 

medical expenses from injuries Petitioner sustained and 

continues to sustain as a result of Respondent‟s denial of 

reasonable accommodations to Petitioner.  According to 

Petitioner‟s Memorandum, in addition to the initial injury to 

Petitioner‟s leg, Petitioner has had continued “physical 

problems with his leg, which affected his heart and blood 

pressure . . . and as a direct result of that injury, 

[Petitioner] had a heart attack and stroke.”  Petitioner‟s 

Memorandum, however, does not ask for attorney‟s fees and does 

not request an evidentiary hearing. 

 22.  That same day, April 8, 2013, Petitioner also 

submitted a document entitled “Petitioner‟s Response to Order 

for Documentation of Submission of Memo on Medical Costs and 

Attorney Fees filed” (Petitioner‟s Response to Order for 

Additional Filings) which explains that “counsel for 

Mr. Galloway has continued to experience technical difficulty in 

efiling the documents to DOAH ([referencing Petitioner‟s 

Memorandum]) and finally sent the document by facsimile.”  

Petitioner‟s Response to Order for Additional Filings, suggests, 
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for the first time, that an evidentiary hearing is necessary, by 

stating: 

All allegations made in [Petitioner‟s 

Memorandum] were proffered at the hearing in 

Pensacola, except Paragraphs 7, 8, 9, and 11 

that will require additional testimony to 

support the medical billing submitted. 

 

 23.  On April 18, 2013, Petitioner submitted a two-page 

document entitled “Petitioner‟s Support of Attorney‟s Fees” 

which states that “counsel for Mr. Galloway is not a member of 

the Florida State Bar, but has been admitted for practice in the 

Northern District of the federal court in Florida, where 

Mr. Galloway‟s lawsuit would have been properly filed.”  

Petitioner‟s Support of Attorney‟s Fees further argues that 

Petitioner‟s representative was addressed with the suffix “Esq.” 

in “all orders and communications from EEOC/FCHR, DOAH, and 

opposing counsel.”  The document also states that “there are 

„attorney‟ and „non-attorney‟ qualified representative . . . and 

“Ms. Gorman is an attorney qualified representative in this 

matter.”  Petitioner argues that, under applicable law, 

Petitioner, as prevailing party, may be awarded a reasonable 

attorney‟s fee.  There is no evidence, however, that Ms. Gorman 

appeared, or attempted appear, in this case pro hac vice.  

 24.  On April 30, 2013, Respondent filed Respondent‟s 

Response to the Administrative Law Judge‟s Request for 

Information Concerning Whether Letta Dillard Gorman is Entitled 
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to Attorney‟s Fees, wherein Respondent argues that, under 

applicable case law, attorneys fees cannot be awarded to a 

qualified representative who did not appear as an attorney. 

 25.  The arguments of both parties regarding attorney‟s 

fees have been considered and are further discussed under the 

Conclusions of Law, infra. 

 26.  Regarding Petitioner‟s claims for medical expenses, 

since the Scheduling Order On Remand, Petitioner‟s only 

reference to evidence adduced at final hearing related to 

Petitioner‟s claim for medical expenses is found in paragraph 

number three of Petitioner‟s Response to Response filed 

March 19, 2013, which states, in pertinent part: 

3.  That copies of the documentation of 

medical expenses related to the 

discriminatory actions of the Respondent 

(page 213, lines 6-23, page 214, lines 18-

25, page 215, lines 1-6, and page 217, lines 

1-16 of Transcript of the hearing in 

Pensacola) are being sent under separate 

cover as they are too voluminous to scan. 

 

 27.  As noted in the Conclusions of Law, infra, 

Petitioner‟s Response to Response is actually a reply, which is 

not allowed under applicable procedural rules for DOAH 

proceedings.  See discussion under Conclusions of Law, infra. 

 28.  Even if the citations to the record are considered, 

the references are insufficient to provide a reasonable nexus 



15 

 

between the alleged medical costs and the injury resulting from 

discrimination. 

 29.  Page 213, lines 6-23, of the official transcript 

(Transcript) of the final hearing in this case referenced in 

Petitioner‟s Response to Response reflects the following 

testimony of Petitioner in response to Ms. Gorman‟s questions: 

 Q.  What happened to your leg? 

 A.  The leg, it had swollen up and it 

had a split on the corner of where it had 

split open. 

 Q.  Was it bleeding? 

 A.  Yes, ma‟am, it was. 

 Q.  What did you do next? 

 A.  I told him [the guard] I‟m not 

going to be able to make this, my leg is 

gone, I cannot do the work or anything, I 

cannot walk, I said you need to call 

Theresa.  And he said I agree, and he said I 

can see that you‟re in pain right now.  We 

called Theresa and we waited for a response 

and we never got a response back.  I told 

him I‟m going to have to leave, I‟ve got to 

get this prosthetic off before it swells up 

to the point where I can‟t.  And when I got 

home, it was so swollen I had to have my 

wife literally pull the prosthetic off my 

leg while I held onto the bed so she 

wouldn‟t drag me. 

 

 30.  In his referenced testimony reported on page 214, 

lines 18-25, and page 215, lines 1-2, of the Transcript, 

Petitioner states: 

I constantly had -- right now where the 

split is, it has never healed.  I still have 

problems with it.  Sometimes I can get up 

and I get ready to put the prosthetic on and 

all of a sudden it just starts bleeding 

there.  The doctors are hoping that it will 
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heal natural.  I have been into the hospital 

where it has just literally busted open and 

I couldn‟t get the bleeding stopped.  This 

happened back in April, and since then I‟ve 

also had problems with my right foot that I 

was in the hospital with also. 

 

 31.  The referenced page 215, lines 3-9
2/
 of the Transcript 

reports the exchange between Ms. Gorman, as questioner, and 

Petitioner‟s answers as follows: 

 Q.  Have you had infections? 

 A.  Yes, ma‟am. 

 Q.  Were you emotionally distraught 

from losing that job? 

 A.  Yes, ma‟am, because I rather 

enjoyed the job.  I enjoyed meeting the 

people coming into the rest area.  There 

were some characters I would meet, and some 

real nice people and everything. 

 

 32.  Page 217, lines 1-16 of the Transcript referenced in 

Petitioner‟s Response to Response reflects the following 

questions from Ms. Gorman and Petitioner‟s answers: 

 BY MS. GORMAN: 

 Q.  Have you had to incur medical costs 

since the injury? 

 A.  Yes, ma‟am. 

 Q.  Do you have any -- do you have 

insurance? 

 A.  Yes, ma‟am. 

 Q.  Do you know about how much your 

medical costs have amounted to? 

 A.  This last time, with the surgery 

and everything I had to have and everything 

and with the time spent in the hospital, 

it‟s going to be quite a little bit. 

 Q.  Do you have any idea? 

 A.  It‟s probably going to be about 

$50,000 that we‟re going to end up paying. 
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 33.  According to the record reflected in the Recommended 

Order entered in this case, the injury to Petitioner‟s leg 

occurred on the evening of October 28, 2010, when he showed up 

to work and walked during his training.  Other than two patient 

payments of $15 each apparently made on November 1, 2010, and 

December 30, 2010, none of the alleged medical costs reflected 

in the stack of documents submitted by Petitioner on March 22, 

2013, reflect dates corresponding to October 28, 2010, when 

Petitioner‟s leg was injured. 

 34.  Further, as noted in Respondent‟s Motion to Strike 

Petitioner‟s Submission of Medical Invoices, many of the 

invoices appear to be for general supplies for Petitioner‟s 

prosthetic leg with no causal connection to his claim in this 

case, some invoices predate the injury, none of the invoices 

identify why Petitioner was being treated, and the majority 

indicate that the referenced charges were paid by Blue 

Cross/Blue Shield, not Petitioner. 

 35.  Petitioner offered no testimony, expert or otherwise, 

on the issue of whether the medical expenses set forth in 

Exhibit 1 of Petitioner‟s 1st Submission or in the late-filed 

medical invoices were related to the injury to Petitioner‟s leg 

sustained on October 28, 2010. 

 36.  Petitioner otherwise failed to prove that he incurred 

medical expenses as a result of Respondent‟s discrimination. 
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CONCLUSIONS OF LAW 

Rulings on Pending Motions 

 

 37.  Petitioner‟s request an extension of time to submit 

additional medical cost documentation contained in Petitioner‟s 

1st Submission filed February 28, 2013, is DENIED.  Florida 

Administrative Code Rule 28-106.204(4) provides: 

Motions for extension of time shall be filed 

prior to the expiration of the deadline 

sought to be extended and shall state good 

cause for the request. 

 

Petitioner‟s 1st Submission was filed two days after the 15-day 

deadline to “submit documentation, argument, and support for his 

claims for medical expenses, costs, and attorneys fees” set 

forth in the Scheduling Order on Remand entered February 11, 

2013.  In addition, Petitioner‟s request for additional time did 

not state good cause. 

 38.  Respondent‟s Motion to Strike Petitioner‟s 

Supplemental Submission of Medical Costs and Attorney‟s Fees is 

GRANTED.  As noted above, Petitioner did not timely request 

additional time to submit additional medical cost documentation.  

In addition, Petitioner never requested additional time to 

submit a supplemental submission regarding attorney‟s fees.  

Moreover, Petitioner‟s supplemental submission was filed as 

“Petitioner‟s Response to Response and Petitioner‟s Supplemental 

Submission of Medical Costs and Attorney‟s Fees” which the 
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undersigned finds was an impermissible reply.  See Fla. Admin. 

Code R. 28-106.204(1)(“No reply to the response shall be 

permitted unless leave is sought from and given by the presiding 

officer.”). 

 39.  Respondent‟s Motion to Strike Petitioner‟s Submission 

of Medical Invoices (Respondent‟s Motion) is GRANTED for the 

reasons previously stated and under the grounds set forth in 

Respondent‟s Motion. 

 40.  To the extent that Petitioner‟s Response to Order for 

Additional Filings requests an evidentiary hearing by 

suggesting, for the first time, that an evidentiary hearing is 

necessary, the request is DENIED.  Petitioner‟s suggestion that 

a hearing is necessary was filed on April 8, 2013, well past the 

15-day deadline for filing such request as required by the 

Scheduling Order on Remand entered February 11, 2013.  In 

addition, Petitioner failed to confer with opposing counsel and 

provide several mutually-agreeable dates for conducting such a 

hearing as required by the Scheduling Order on Remand. 

Petitioner‟s Claim for Medical Expenses 

 41.  As framed by the Commission‟s Order of Remand, the 

issue regarding Petitioner‟s claim for medical expenses is 

“whether the medical expenses sought by Petitioner were the 

result of the unlawful discrimination found to have occurred.”  

Petitioner has the burden of proving his claim for medical 
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expenses by a preponderance of the evidence.  See Dep‟t of 

Banking and Fin. v. Osborne Stern & Co., 670 So. 2d 932, 934 

(Fla. 1996)(general rule is that party asserting the affirmative 

has burden of presenting evidence on that issue); 

§ 120.57(1)(j), Fla. Stat. (except in penal or licensure 

proceedings or as otherwise provided by statute, findings of 

fact shall be based upon a preponderance of the evidence); cf. 

Walker v. Ford Motor Co., 684 F.2d 1355, 1361 (11th Cir. 

1982)(“[O]ur cases hold that a Title VII plaintiff bears the 

initial burden of establishing the economic injury resulting 

from the adverse employment action.”); Hockett v. U.S., 730 F.2d 

709, 712 (11th Cir. 1984)(“district court correctly stated that 

plaintiff had the burden of proving causation by a preponderance 

of the evidence”); Cassel v. Price, 396 So. 2d 258, 266 (Fla. 

1st DCA 1981)(to prove causation plaintiff must show more likely 

than not that defendant‟s conduct was a substantial factor in 

bringing about the result). 

 42.  Petitioner has failed, both procedurally and a matter 

of fact, to prove his claim for medical expenses.  Procedurally, 

as noted above, Petitioner did not timely submit medical 

information in support of his claim.  Therefore, Respondent‟s 

Motion to Strike Petitioner‟s Supplemental Submission of Medical 

Costs and Attorney‟s Fees and Motion to Strike Petitioner‟s 
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Submission of Medical Invoices were granted, and the invoices 

should not be considered. 

 43.  Factually, even if the late-filed invoices were 

considered, they do not indicate why Petitioner was being 

treated, many pre-date Petitioner‟s injury, and the majority of 

the invoices have apparently already been paid.  Moreover, 

Petitioner failed to provide sufficient evidence to support his 

claims for medical expenses set forth in Exhibit 1 of 

Petitioner‟s 1st Submission or his claims of medical expenses 

for his high blood pressure, a heart attack, and stroke 

allegedly resulting from Petitioner‟s failure to accommodate 

Petitioner‟s disability.  Petitioner offered no testimony, 

expert or otherwise, on the issue of whether the medical 

expenses set forth Exhibit 1 of Petitioner‟s 1st Submission or 

in those late-filed medical invoices were related to the injury 

to his leg sustained on October 28, 2010, and the evidence 

submitted by Petitioner is insufficient to show a causal 

connection between Petitioner‟s injuries for which he claims 

medical expenses and Respondent‟s discrimination.  Without more, 

Petitioner‟s claim for medical expenses is speculative, at best. 

 44.  In sum, just as in McIntosh v. Dollar General, FCHR 

Order No. 10-047 (May 25, 2010), “the record before the 

Commission does not establish that the medical bills in question 

were incurred as a result of Respondent‟s failure to accommodate 
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Petitioner‟s disability handicap.”
3/
  Id., p. 4; cf. Orange Cnty. 

Bd. of Cnty. Comm‟rs v. Brenemen, 233 So. 2d 377 (Fla. 

1970)(while causal connection may be proved by lay or medical 

testimony, speculation based on mere possibilities is not 

sufficient). 

Petitioner‟s Claim for Attorney‟s Fees 

 45.  While the original Recommended Order in this case 

recommended “[a]warding Petitioner his costs and a reasonable 

attorney‟s fee,” as explained above, that recommendation was 

based upon the undersigned‟s oversight of the fact that 

Petitioner‟s representative, while licensed as a attorney in the 

State of Alabama, never entered an appearance in this matter as 

an attorney.  Rather, Petitioner‟s representative appeared in 

this matter as a qualified representative under Florida 

Administrative Code Rules 28-106.106 and 28-106.107. 

 46.  Here, as in the Commission‟s recent Interlocutory 

Order in Lugo v. Haynes, DOAH Case No. 11-1116 (Fla. DOAH 

Jan. 28, 2013, ¶ 61; FCHR Apr. 4, 2013), adopting Judge Watkins‟ 

Conclusions of Law, it is concluded: 

Nothing in section 760.35(3) authorizes the 

award of attorneys‟ fees to non-attorneys.  

The Florida Supreme Court tells us that: 

“When the words of a statute are plain and 

unambiguous and convey a definite meaning, 

courts . . . must read the statute as 

written, for to do otherwise would 

constitute an abrogation of legislative 

power.”  Nicoll v. Baker, 668 So. 2d 989, 
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990-91 (Fla. 1996).  See also Dep‟t of Ins. 

v. Fla. Bankers Ass‟n, 764 So. 2d 660 (Fla. 

1st DCA 2000). 

 

 47.  Florida has a unified bar, and all persons engaged in 

the practice of law in Florida must be members of that bar.  

Petition of Fla. State Bar Ass‟n, 40 So. 2d 902 (Fla. 1949).  

While Ms. Gorman may have been admitted pro hac vice in a case 

in the United States District Court for the Northern District of 

Florida, she did not do so in this case.  There is no evidence 

that Ms. Gorman ever qualified to enter an appearance in this 

case as an attorney or that she was authorized to bill for 

services as an attorney.   

 48.  Rather than entering an appearance pro hac vice, 

Ms. Gorman chose to enter her appearance in this case as a 

qualified representative.  Attorney‟s fees cannot be awarded for 

services provided by an attorney not authorized to practice law 

in Florida.  See Morrison v. West, 30 So. 3d 561, 565 (Fla. 4th 

DCA 2010)(contingent fee contract for legal services in Florida 

by attorney not authorized to practice in Florida void unless 

services provided fit into one of the exceptions which 

“generally require association with a Florida attorney.”).  

Therefore, it is concluded that Petitioner is not entitled to an 

award of attorney‟s fees.  Further, as Petitioner has not 

provided evidence of recoverable litigation costs, it is 

concluded that he is not entitled to an award of costs. 
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RECOMMENDATION AFTER REMAND 

Based on the foregoing Findings of Fact and Conclusions of 

Law, and for the reasons stated above, it is  

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order after remand: 

1.  Adopting paragraph numbers (1) and (2) of its Order of 

Remand previously entered in this case on February 6, 2013; and, 

2.  Denying any recovery by Petitioner under paragraph 

numbers (3) or (4) of the Order of Remand. 

DONE AND ENTERED this 22nd day of May 2013, in Tallahassee, 

Leon County, Florida. 

S                                   
JAMES H. PETERSON, III 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060  

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 22nd day of May, 2013. 

 

 

ENDNOTES 

 
1/
  See Order Accepting Qualified Representative, entered in this 

case on October 20, 2011, authorizing Letta Dillard Gorman “to 

appear in this proceeding as the Qualified Representative of 

Petitioner . . . .” 
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2/
  The actual reference in Petitioner‟s Response to Response is 

to page 215, lines 1-6 of the Transcript.  The additional lines 

7-10 were added to provide for Petitioner‟s answer to 

Ms. Gorman‟s question found on lines 5-6 on page 215. 

 
3/
  Even if Petitioner had shown that he incurred medical 

expenses as a result of Respondent‟s failure to accommodate his 

disability, compensatory damages for those expenses should not 

be recoverable in this administrative action.  As concluded in 

the original recommended order in this case (Recommended Order), 

“[t]he failure of section 760.11(6) to authorize [compensatory 

damages available under 760.11(5) for judicial actions brought 

under 760.11(4)(a)] for administrative actions under 

760.11(4)(b) is fatal to Petitioner‟s claim for compensatory and 

punitive damages.”  See Recommended Order, n. 5.  
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions 

within 15 days from the date of this Recommended Order.  Any 

exceptions to this Recommended Order should be filed with the 

agency that will issue the Final Order in this case.  
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

ANDREW MORET, 

 

     Petitioner, 

 

vs. 

 

BAKER DISTRIBUTING CO., LLC, 

 

 Respondent. 
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) 

) 

 

 

 

 

 

Case No. 12-3888 

   

RECOMMENDED ORDER 

 

A formal hearing was conducted in this case on March 5, 

2013, in Jacksonville, Florida, before Lawrence P. Stevenson, a 

duly-designated Administrative Law Judge with the Division of 

Administrative Hearings. 

APPEARANCES 

 

 For Petitioner:  Andrew Guy Moret, pro se 

                      329 Van Gogh Circle 

                      Ponte Vedra, Florida  32081 

 

 For Respondent:  Patrick G. DeBlasio, Esquire 

                      Theresa M. Vreeland, Esquire 

                      Littler Mendelson, P.C.                                                                                                   

                      Suite 1500 

                      2 South Biscayne Boulevard 

                      Miami, Florida  33131 

 

STATEMENT OF THE ISSUES 

The issues are whether Respondent, Baker Distributing Co., 

LLC ("Baker") committed unlawful employment practices contrary 

to section 760.10, Florida Statutes (2012),
1/
 by discriminating 
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against Petitioner based on his race or national origin and/or 

whether Baker retaliated against Petitioner for complaining of 

discriminatory conduct by discharging Petitioner from his 

employment.   

PRELIMINARY STATEMENT 

On or about January 20, 2012, Petitioner Andrew Guy Moret 

("Petitioner") filed with the Florida Commission on Human 

Relations ("FCHR") a Charge of Discrimination against Baker.  

Petitioner alleged that he had been discriminated against 

pursuant to chapter 760, Florida Statutes, and Title VII of the 

Federal Civil Rights Act as follows: 

I am mixed race, Hispanic.  I was hired by 

Respondent as a warehouse man on 08/02/2010.  

Don Crenshaw was my supervisor and 

throughout my employment he would make fun 

of Hispanics accents.  This was done over 

the two-way radios for everyone to hear so 

there are many witnesses.  I complained to 

him about his discriminatory behavior but it 

still continued.  After my complaint was 

made, I was given a drug test and told to 

"pull copper" more than the Respondent's 

policy of no more than twice a week.  After 

my complaining to Crenshaw he said, "I 

didn’t know you were a 'spic', get back to 

work."  During the time Crenshaw thought I 

was non-Hispanic he confided in me that he 

was a neo-Nazi in hiding.  In further 

retaliation, I was terminated.  I asked for 

a Human Resources meeting and instead 

received immediate termination.  I believe I 

have been discriminated against because of 

my Hispanic origin, complained about it and 

then was retaliated against as indicated in 

violation of Title VII of the Civil Rights 

Act of 1964, as amended. 
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I am Hispanic and African American.  I was 

terminated on the same day I asked for a 

Human Resources meeting to stop Don 

Crenshaw. 

 

The FCHR investigated Petitioner's Complaint.  In a letter 

dated June 29, 2012, the FCHR issued its determination that 

there was reasonable cause to believe that an unlawful 

employment practice occurred. 

On July 20, 2012, Petitioner timely filed a Petition for 

Relief with the FCHR.  On December 4, 2012, the FCHR referred 

the case to the Division of Administrative Hearings ("DOAH").  

The case was originally scheduled for hearing on February 5, 

2013.  One continuance was granted.  The hearing was ultimately 

held on March 5, 2013. 

At the hearing, Petitioner testified on his own behalf.  

Petitioner's Composite Exhibit 1 was admitted into evidence.  

Respondent presented the testimony of Don Crenshaw, Baker's 

Jacksonville warehouse manager, and of Colin Dees, Baker's 

director of distribution.  Respondent's Exhibits 1 and 2 and 

Composite Exhibit 3 were admitted into evidence.
2/
 

The one-volume transcript of the hearing was filed at DOAH 

on April 3, 2013.  Respondent timely filed a Proposed 

Recommended Order on April 15, 2013.  Petitioner had filed a 

short document styled "Proposed Recommended Order," actually  
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more in the nature of a closing argument, on March 12, 2013, 

prior to the filing of the transcript at DOAH.  Petitioner filed 

nothing further after the filing of the transcript. 

FINDINGS OF FACT 

1.  Baker is an employer as that term is defined in 

subsection 760.02(7), Florida Statutes.  Baker markets and 

distributes air-conditioning, refrigeration and heating 

equipment, as well as parts and supplies for that equipment. 

2.  Baker has put in place written policies and procedures 

that prohibit, among other things, discrimination or harassment 

on the basis of race, national origin, or any other categories 

of persons protected by state or federal anti-discrimination 

laws.  At the time of his hiring, Petitioner received a copy of 

Baker's employee handbook setting forth Baker's anti-

discrimination and anti-retaliation policies.  

 3.  Petitioner, who identifies himself as mixed race, 

Hispanic and African-American, was hired by Baker on August 2, 

2010, as a temporary warehouse employee at its Jacksonville 

distribution facility.  Because of the quality of his work, 

Petitioner was soon thereafter retained as a full-time Baker 

employee by Don Crenshaw, the warehouse manager of the 

Jacksonville facility. 

4.  Petitioner and Mr. Crenshaw became friendly enough to 

go to lunch together on at least a dozen occasions.  
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Mr. Crenshaw also helped Petitioner with some personal matters, 

including helping bail Petitioner out of jail on one occasion 

and taking him to orthodontist appointments. 

5.  The parties agree that Petitioner's relationship with 

Mr. Crenshaw and with Baker in general soured in August 2011.  

Petitioner claims that his problems began when Mr. Crenshaw 

overheard him speaking Spanish with a fellow employee.  

Petitioner testified that Mr. Crenshaw made fun of him after 

learning of his Hispanic heritage and treated him differently 

than when he believed Petitioner was white.   

6.  Petitioner testified that he complained to Mr. Crenshaw 

about making fun of his heritage.  Petitioner stated that he was 

subjected to a "random" drug test two days later.  He then 

noticed that hours were being shaved from his paychecks.  Within 

two months, Petitioner had been fired.  Petitioner offered no 

corroborating evidence to support any of these allegations. 

7.  Mr. Crenshaw categorically denied Petitioner's 

allegations and denied that Petitioner had ever complained about 

any discriminatory comments or actions.  Mr. Crenshaw's denials 

are credited.  Mr. Crenshaw stated that Petitioner's attitude 

changed after management declined his written demand for more 

money in August 2011.  Mr. Crenshaw testified that Petitioner 

had been a good worker when he started at Baker, but that his 

attitude changed after his salary demand was rejected.   
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Mr. Crenshaw noted that Petitioner had become hostile towards 

him, "slamming my door open in the office wanting to talk about 

things."   

8.  Mr. Crenshaw denied Petitioner's claim that his hours 

were being shaved.  Mr. Crenshaw testified that another 

employee, Robert Robinson, had complained that his time card was 

two hours short.  Mr. Crenshaw pulled the records and found that 

Baker's administrator had made a mistake on Mr. Robinson's time.  

Mr. Robinson was given credit for the missing two hours.   

9.  This incident apparently gave Petitioner the idea that 

Baker was shaving hours on his time card.  Mr. Crenshaw 

investigated, and made copies of all the time records for 

Petitioner, but could find no errors on Petitioner's time cards. 

10.  On October 20, 2011, two Baker employees reported to 

Mr. Crenshaw that Petitioner had changed the screen saver on a 

warehouse computer to read, "Baker. Sucks. Balls. Don-Key-Kong 

Balls."  The employees told Mr. Crenshaw that they found the 

language offensive. 

11.  Mr. Crenshaw reported the incident to Angelia Hiers, 

Baker's vice president of human resources, and Colin Dees, 

Baker's director of distribution.  Mr. Crenshaw, Ms. Hiers, and 

Mr. Dees met with Petitioner to discuss the incident.  At the 

meeting, Petitioner did not deny that he was the author of the 

offensive language on the warehouse computer. 
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12.  At the hearing, Petitioner admitted that he changed 

the message on the warehouse computer, but testified that he 

intended to write the message, "Baker blows away the 

competition."  He stated that the character limit on the 

screensaver only allowed him to write, "Baker blows away the." 

13.  Mr. Crenshaw testified that after the employees 

complained to him, he went down to the warehouse and saw the 

offending language for himself.  The language was as reported by 

the two employees. 

14.  Petitioner theorized that these employees must have 

changed his innocuous message of support for the company to the 

offensive language after Petitioner left the area.  He could 

offer no evidence to confirm his theory. 

15.  Petitioner's version of these events is not credible 

on its face, and is rendered more unlikely by the fact that he 

did not relate his version during the meeting with Mr. Crenshaw, 

Ms. Hiers, and Mr. Dees, when doing so might have saved his job. 

16.  As the head of human resources, Ms. Hiers had the 

responsibility for Petitioner's discipline.  She decided, with 

the agreement of Mr. Crenshaw and Mr. Dees, that Petitioner's 

actions constituted a violation of Baker's computer access 

policy. 
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17.  Baker's computer access policy provided, in relevant 

part: 

Any employee that allows or uses computers 

at Baker locations for purposes not directly 

attributed to business is subject to 

disciplinary action that may include 

dismissal.  Non-business uses include, but 

are not limited to, playing games, Internet 

access for other than business reasons, and 

any display of offensive or pornographic 

information that may be in violation of the 

law. 

 

18.  Ms. Hiers concluded that Petitioner's use of the 

warehouse computer was in violation of the quoted policy.  

Because the warehouse computer was available to and could be 

seen by any employee working on the warehouse floor, Ms. Hiers 

also concluded that Petitioner's screensaver message also 

constituted harassment. 

19.  Based on Petitioner's actions, Ms. Hiers decided to 

terminate Petitioner's employment on October 20, 2011, the same 

day that the incident occurred. 

20.  Petitioner never complained of discriminatory 

treatment or harassment to any supervisor at Baker.  On this 

point, Mr. Crenshaw's testimony is credited and Petitioner's 

testimony is found not to be credible.       

21.  Petitioner offered no credible evidence disputing the 

legitimate, non-discriminatory reasons given by Baker for his 

termination.     
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22.  Petitioner offered no credible evidence that Baker's 

stated reasons for his termination were a pretext for race 

discrimination or national origin discrimination. 

23.  Evidence presented at the hearing indicated that Baker 

enforces its harassment policies without reference to an 

employee's race or national origin.  Baker discharged a white 

male employee due to a complaint of harassment filed by 

Petitioner.  Petitioner alleged that the employee had touched 

him while reaching for a radio on a table.  Ms. Hiers 

investigated the incident and terminated the white male 

employee. 

24.  Petitioner offered no credible evidence that Baker 

discriminated against him because of his race or national origin 

in violation of section 760.10, Florida Statutes. 

25.  Petitioner offered no credible evidence that his 

dismissal from employment was in retaliation for any complaint 

of discriminatory employment practices that he made while an 

employee of Baker. 

CONCLUSIONS OF LAW 

26. The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 
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27. The Florida Civil Rights Act of 1992 (the "Florida 

Civil Rights Act" or the "Act"), chapter 760, Florida Statutes, 

prohibits discrimination in the workplace.  

28.  Subsection 760.10, Florida Statutes, states the 

following, in relevant part: 

(1)  It is an unlawful employment practice 

for an employer: 

  

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

   * * * 

 

(7)  It is an unlawful employment practice 

for an employer... to discriminate against 

any person because that person has opposed 

any practice which is an unlawful employment 

practice under this section, or because that 

person has made a charge, testified, 

assisted, or participated in any manner in 

an investigation, proceeding, or hearing 

under this section. 

 

29.  Baker is an "employer" as defined in subsection 

760.02(7), Florida Statutes, which provides the following: 

(7)  "Employer" means any person employing 

15 or more employees for each working day in 

each of 20 or more calendar weeks in the 

current or preceding calendar year, and any 

agent of such a person. 

 

30. Florida courts have determined that federal case law 

applies to claims arising under the Florida's Civil Rights Act, 
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and as such, the United States Supreme Court's model for 

employment discrimination cases set forth in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 

(1973), applies to claims arising under section 760.10, Florida 

Statutes.  See Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d 

1353, 1361 (S.D. Fla. 2002); Fla. State Univ. v. Sondel, 685 So. 

2d 923, 925 n.1 (Fla. 1st DCA 1996); Fla. Dep’t of Cmty. Aff. v. 

Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991). 

31. Under the McDonnell analysis, in employment 

discrimination cases, Petitioner has the burden of establishing 

by a preponderance of evidence a prima facie case of unlawful 

discrimination.  If the prima facie case is established, the 

burden shifts to the employer to rebut this preliminary showing 

by producing evidence that the adverse action was taken for some 

legitimate, non-discriminatory reason.  If the employer rebuts 

the prima facie case, the burden shifts back to Petitioner to 

show by a preponderance of evidence that the employer's offered 

reasons for its adverse employment decision were pretextual.  

See Texas Dep’t of Cmty. Aff. v. Burdine, 450 U.S. 248, 101 S. 

Ct. 1089, 67 L. Ed. 2d 207 (1981). 

32.  In order to prove a prima facie case of unlawful 

employment discrimination under chapter 760, Florida Statutes, 

Petitioner must establish that:  (1) he is a member of the 

protected group; (2) he was subject to adverse employment 
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action; (3) Baker treated similarly situated employees outside 

of his protected classifications more favorably; and 

(4) Petitioner was qualified to do the job and/or was performing 

his job at a level that met the employer’s legitimate 

expectations.  See, e.g., Jiles v. United Parcel Service, Inc., 

360 Fed. Appx. 61, 64 (11th Cir. 2010); Burke-Fowler v. Orange 

Cnty., 447 F.3d 1319, 1323 (11th Cir. 2006); Knight v. Baptist 

Hosp. of Miami, Inc., 330 F.3d 1313, 1316 (11th Cir. 2003); 

Williams v. Vitro Services Corp., 144 F.3d 1438, 1441 (11th Cir. 

1998); McKenzie v. EAP Mgmt., 40 F. Supp. 2d 1369, 1374-75 (S.D. 

Fla. 1999). 

33. Petitioner has failed to prove a prima facie case of 

unlawful employment discrimination. 

34. Petitioner asserted that he is a member of a protected 

group, in that he is of Hispanic and African-American ancestry.  

Baker offered no basis for doubting Petitioner's assertion on 

this point.  Petitioner was subject to an adverse employment 

action in that he was terminated from his position as a 

warehouse employee with Baker.  Petitioner was qualified to 

perform the job of warehouse employee.  The evidence established 

that Petitioner's job performance had been generally 

satisfactory prior to August 2011, and then deteriorated 

somewhat between August and October 2011, after Petitioner was 

turned down for a pay increase. 
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35.  As to the question of disparate treatment, the 

applicable standard was set forth in Maniccia v. Brown, 171 F.3d 

1364, 1368-1369 (11th Cir. 1999): 

"In determining whether employees are 

similarly situated for purposes of 

establishing a prima facie case, it is 

necessary to consider whether the employees 

are involved in or accused of the same 

or similar conduct and are disciplined in 

different ways."  Jones v. Bessemer Carraway 

Med. Ctr., 137 F.3d 1306, 1311 (11th 

Cir.), opinion modified by 151 F.3d 1321 

(1998) (quoting Holifield v. Reno, 115 F.3d 

1555, 1562 (11th Cir. 1997)).  "The most 

important factors in the disciplinary 

context are the nature of the offenses 

committed and the nature of the punishments 

imposed."  Id. (internal quotations and 

citations omitted).  We require that the 

quantity and quality of the comparator's 

misconduct be nearly identical to prevent 

courts from second-guessing employers' 

reasonable decisions and confusing apples 

with oranges.  See Dartmouth Review 

v. Dartmouth College, 889 F.2d 13, 19 (1st 

Cir.1989) ("Exact correlation is neither 

likely nor necessary, but the cases must be 

fair congeners.  In other words, apples 

should be compared to apples.").  

(Emphasis added)
3/
. 

   

36.  Petitioner presented insufficient credible evidence 

that his race or national origin played any role in the business 

decisions made by Baker.  He presented no evidence that any 

similarly situated employee was treated any better than was 

Petitioner.  In fact, the evidence established that Baker 

discharged a white male employee on a harassment claim made by 
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Petitioner, indicating that Baker enforced its employment 

policies without reference to race or national origin.    

37.  Petitioner claimed that he himself was treated in 

disparate fashion, in that Mr. Crehshaw treated him well when he 

believed that Petitioner was white but ridiculed him after 

learning Petitioner was Hispanic.  Petitioner's testimony as to 

the behavior of Mr. Crenshaw was not credible enough to be 

believed in the absence of any corroborating evidence.  Having 

failed to establish the disparate treatment element, Petitioner 

has not established a prima facie case of employment 

discrimination. 

38.  Even if Petitioner had met the burden, Baker presented 

evidence of legitimate, non-discriminatory reasons for 

Petitioner's termination.  Baker's written policies forbid 

harassment and set forth specific criteria governing employees' 

use of company computers.  Petitioner was aware of these 

policies and was aware that violation of them was cause for 

termination.  Petitioner's gratuitous act of crude disparagement 

of the name of his employer, placed on a computer screensaver 

that could be read by any fellow employee on the warehouse 

floor, was certainly in violation of Baker's written policies 

and provided ample cause for his dismissal.  Petitioner's race 

or national origin had nothing to do with Baker's decision to 

terminate his employment. 
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RECOMMENDATION 

 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that Baker Distributing Co., LLC, 

did not commit any unlawful employment practices and dismissing 

the Petition for Relief filed in this case. 

DONE AND ENTERED this 24th day of May, 2013, in 

Tallahassee, Leon County, Florida. 

S                                   

LAWRENCE P. STEVENSON 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675   SUNCOM 278-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 24th day of May, 2013. 

 

 

ENDNOTES 

 
1/
  Citations shall be to Florida Statutes (2012) unless 

otherwise specified.  Section 760.10, Florida Statutes, has been 

unchanged since 1992. 
 
2/
  Respondent's Composite Exhibit 3 was filed electronically at 

DOAH prior to the hearing.  No hard copy of the exhibit was 

produced at the hearing, and the undersigned determined that it  
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would be a waste of state resources to print a hard copy of this 

111 page document to travel with the file.  Respondent's 

Composite Exhibit 3 may be viewed at: 

http://www.doah.state.fl.us/DocDoc/2012/003888/12003888_0_022620

13_05595818_e.pdf. 
 
3/
  The Eleventh Circuit has questioned the "nearly identical" 

standard enunciated in Maniccia, but has in recent years 

reaffirmed its adherence to it.  Escarra v. Regions Bank, 353 

Fed. Appx. 401, 404 (11th Cir. 2009); Burke-Fowler, 447 F. 3d at 

1323 n.2. 
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