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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MARIA HERNANDEZ, PH.D., 
 
 Petitioner, 
 
vs. 
 
PALM BEACH ATLANTIC UNIVERSITY,
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 11-6179 

  
RECOMMENDED ORDER 

 
Pursuant to notice, a formal hearing was held in this case 

by live presentation on October 16 and 17, 2012, in West Palm 

Beach, Florida, before Errol H. Powell, an Administrative Law 

Judge of the Division of Administrative Hearings. 

APPEARANCES 

For Petitioner:  Stuart Silverman, Esquire 
                 Stuart Silverman, P.A. 
                 Post Office Box 812315 
                 Boca Raton, Florida  33481 
 
For Respondent:  Peter L. Sampo, Esquire 
                 Lisa Ann McGlynn, Esquire 
                 Allen, Norton and Blue, P.A. 
                 121 Majorca Avenue, Third Floor 
                 Coral Gables, Florida  33134 
 

STATEMENT OF THE ISSUE 

The issue for determination is whether Respondent committed 

an unlawful employment act by discriminating against Petitioner 

 
 



on the basis of marital status in violation of the Florida Civil 

Rights Act of 1992, as amended. 

PRELIMINARY STATEMENT 

Maria Hernandez, Ph.D., filed an employment discrimination 

complaint with the Florida Commission on Human Relations (FCHR) 

against the Palm Beach Atlantic University (University) on the 

basis of marital status.  The FCHR determined that no reasonable 

cause existed to believe that an unlawful employment practice had 

occurred and issued a "Determination:  No Cause" and a "Notice of 

Determination:  No Cause" on October 27, 2011.  Dr. Hernandez 

filed timely a Petition for Relief.  On December 5, 2011, the 

FCHR referred this matter to the Division of Administrative 

Hearings. 

At hearing, Dr. Hernandez testified on her own behalf and 

entered four exhibits (Petitioner's Exhibits numbered 1 through 

4) into evidence.  The University presented the testimony of six 

witnesses and entered five exhibits (Respondent's Exhibits 

numbered 5, 6, 11, 12, and 14) into evidence. 

A transcript of the hearing was ordered.  At the request of 

the parties, the time for filing post-hearing submissions was set 

for more than ten days following the filing of the transcript.  

The Transcript, consisting of two volumes, was filed on 

November 5, 2012.  The parties requested and were granted 

additional time to file post-hearing submissions.  The University 
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filed timely its post-hearing submission.  Dr. Hernandez's post-

hearing submission was filed untimely (one-day late), to which 

the University did not object having been provided an opportunity 

to do so.  Dr. Hernandez's post-hearing submission is accepted as 

filed.  The parties post-hearing submissions were considered in 

the preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  In June 2008, Dr. Hernandez was hired at the University 

as a faculty member of the School of Pharmacy in the position as 

a professor.  She had a one-year employment agreement, with no 

presumption of renewal and a starting salary of $97,000.00. 

2.  At all times material hereto, Dr. Hernandez was 

divorced.  Dr. Hernandez had been divorced from her husband since 

1995.   

3.  The University was aware that Dr. Hernandez was divorced 

when she was hired.  She had been recruited by the University's 

then Dean of the School of Pharmacy, Dan Brown, who, at that 

time, was also divorced. 

4.  Marital status is not a factor in hiring an employee by 

the University.  Dr. Hernandez's marital status was not a 

consideration or a factor in her hiring.   

5.  By February 15th of each year, faculty members are 

notified whether their employment contract will be renewed for 

the following year.  If a faculty member is not notified by 
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February 15th that their contract will not be renewed, the 

faculty member's contract is automatically renewed for another 

year. 

6.  Dr. Hernandez's contract was renewed for the 2009-2010 

academic year. 

Spring 2010 

7.  Dean Brown was one of Dr. Hernandez's supervisors.   

8.  For all the professors in the School of Pharmacy, Dean 

Brown prepared and distributed a list of all of their current 

work load ratios.  The goal for all Pharmacy professors was a 

ratio of 0.8. 

9.  Dr. Hernandez's work load ratio was 0.68, which was 

below the goal.  She failed to meet the goal of the work load 

ratio for all Pharmacy professors. 

10.  Dr. Hernandez refused to accept the work load ratio as 

a reliable tool of performance and considered it as irrelevant to 

her.  She did not express or exhibit an interest in improving her 

work load ratio. 

11.  Also, Dean Brown prepared and distributed a comparative 

analysis of student surveys of all the Pharmacy professors.  

Students were requested to score the performance of all the 

Pharmacy professors in 12 different areas. 

12.  Based on the student surveys of faculty performance, 

Dr. Hernandez was the second lowest ranked Pharmacy professor.  
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She scored very low in the following areas:  "presents material 

in concise, organized, easy-to-follow manner" and "is an 

effective teacher."  Dr. Hernandez refused to accept the student 

surveys as a reliable tool of performance and had no interest in 

the comparative analysis from the student surveys.  Additionally, 

she failed to express or exhibit an interest in improving in 

those areas in which the students gave her a low ranking. 

13.  During his supervision of Dr. Hernandez, Dean Brown 

received several complaints from faculty members regarding emails 

that they had received from her.  The faculty members considered 

the emails to be "caustic," "obnoxious," and "insulting."  As a 

result, Dean Brown met with her and advised her to stop sending 

antagonistic emails and insulting her fellow faculty members. 

14.  One week later, Dr. Hernandez sent such an email to a 

fellow professor, Mary Ferrill, Ph.D.  Dr. Ferrill was married to 

Dean Brown.  Dr. Hernandez's email insinuated that Dr. Ferrill 

received special treatment because she was married to Dean Brown 

and asked whether she "sang and danced" for her students.  Both 

Dean Brown and Dr. Ferrill considered the email to be insulting 

and confronted Dr. Hernandez.  Dean Brown raised his voice at 

Dr. Hernandez when he confronted her because he was very upset in 

that he had, only a week earlier, advised her to stop sending 

antagonistic and insulting emails to fellow faculty members.  

Dean Brown admitted to the University's Human Resources Office 
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that he was wrong in raising his voice to Dr. Hernandez, and he 

apologized to Dr. Hernandez. 

15.  Because of the confrontation with Dean Brown, 

Dr. Hernandez was fearful that her contract would not be renewed. 

16.  Many of the classes at the School of Pharmacy are team 

taught:  one course coordinator with several faculty members 

teaching segments of the course.  Essential to team teaching is 

faculty members exhibiting team work. 

17.  Dr. Hernandez was one of the team members who taught 

PHR 2264, Endocrinologic and Musculosketal Pharmacotherapy.  The 

course coordinator was Professor Dana Brown, Ph.D. 

18.  Dr. Hernandez repeatedly failed to meet established 

deadlines for team members in PHR 2264.  Exam questions from team 

members for PHR 2264 were to be submitted to Dr. Dana Brown two 

weeks before the scheduled exams.  Her responsibility was to 

carefully review all questions, including how the questions 

overlapped with questions submitted by other faculty members. 

19.  Dr. Hernandez failed to submit timely her exam 

questions, forcing Dr. Dana Brown to follow-up with Dr. Hernandez 

regarding the questions.  Further, Dr. Hernandez would generally 

not inform Dr. Dana Brown ahead of time that she would be 

submitting her exam questions late.  On one occasion, 

Dr. Hernandez submitted her exam questions only one day before 

the exam. 
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20.  Additionally, exam lectures were to be posted 48 hours 

in advance of a class.  Dr. Hernandez failed to post her exam 

lectures 48 hours before she taught her class and, generally, 

posted the exam lectures the night before her class. 

21.  Students complained to Dr. Dana Brown that 

Dr. Hernandez was difficult to understand.  Dr. Dana Brown 

observed some of Dr. Hernandez's lectures and thought that 

Dr. Hernandez failed to answer students' questions. 

22.  Also, on one occasion, Dr. Dana Brown, responding to an 

email that she received from Dr. Hernandez, hit "reply all."  

Dr. Hernandez became upset and raised her voice to Dr. Dana Brown 

because the response went to persons other than Dr. Hernandez. 

23.  Dr. Dana Brown spoke to Wagdy Wahba, Ph.D., the then 

Interim Associate Dean, of the School of Pharmacy several times 

regarding the problems that she was having with Dr. Hernandez. 

Summer 2010 

24.  In the summer 2010, Dean Brown stepped down as Dean of 

the School of Pharmacy to focus on teaching.  In August 2010, 

Dr. Ferrill became the Dean of the School of Pharmacy. 

Fall 2010 

Faculty Activities Plan and Report 

25.  The School of Pharmacy uses a performance instrument 

for its professors, referred to as a Faculty Activities Plan and 

Report (FAPR), which is, basically, an evaluation of a 
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professor's performance in the previous year and expectations for 

the future.  A FAPR that shows significant student or faculty 

concerns about teaching or collegiality is considered deficient. 

26.  Dr. Wahba completed the FAPR for all faculty members of 

the School of Pharmacy. 

27.  Dr. Wahba was Dr. Hernandez's immediate supervisor.  He 

completed her FAPR.  In October 2010, Dr. Hernandez received her 

FAPR from him and met with him to discuss it. 

28.  In the "Dean's Comments" section for the FAPR, 

Dr. Wahba included the following issues that he determined that 

Dr. Hernandez needed to address: 

[a.]  Not showing up for scheduled class in 
February 2010, and not sending the recorded 
lecture to the students until 21 days later. 
 
[b.]  How to improve relationship, 
communication & cooperation with other 
faculty & coordinators within the team-taught 
courses. 
 
[c.]  How to avoid reactive responses to 
concerns expressed by colleagues & 
administration, verbally and via e-mail[.] 
 
[d.]  Currently not posting lectures on e-
college in a timely fashion according to 
school policy[.] 
 
[e.]  Currently not submitting exam questions 
to coordinators in a timely fashion[.] 
 
[f.]  Showing up late or not at all to 
scheduled review sessions and committee 
meetings[.] 
 

Dr. Wahba and Dr. Hernandez discussed his comments. 

8 
 



29.  Additionally, Dr. Wahba noted in the Dean's Comments 

section that, of great concern, was how Dr. Hernandez was going 

to address the negative comments from students in her student 

surveys.  The students' comments mainly revolved around 

Dr. Hernandez's disorganized lecture presentations and her 

difficulty in explaining material clearly. 

30.  During the meeting in October 2010 with Dr. Wahba on 

the FAPR, Dr. Hernandez showed no willingness to improve in the 

areas that he had determined deficient.  Further, she took the 

position that she had no deficiencies in her performance and 

demanded proof from him of her deficiencies. 

31.  After the October 2010 meeting, Dr. Wahba met with 

Dr. Hernandez a second time to discuss her FAPR.  She continued 

to resist his efforts to address the areas determined by him to 

be deficient. 

32.  After the meetings, the next step in the FAPR process 

was for Dr. Hernandez to respond to Dr. Wahba's comments with a 

written plan of action and to sign the FAPR.  She failed to do 

so.  She was the only faculty member of the School of Pharmacy 

who did not complete the FAPR process.  Dr. Hernandez blames 

Dr. Wahba for her not completing the FAPR process, taking the 

position that his responsibility was to "pursue" her to complete 

the FAPR process. 
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December 13, 2010 Meeting 

33.  As Dean of the School of Pharmacy, one of Dr. Ferrill's 

responsibilities was to review the FAPRs of the School of 

Pharmacy's faculty. 

34.  In the fall of 2010, three faculty members had 

deficient FAPRs:  Dr. Hernandez; Luna Bennett, Ph.D.; and 

Devon Sherwood, Ph.D.  Dr. Ferrill met with each of them to 

discuss their deficient FAPR. 

35.  Before meeting with Dr. Hernandez, Dr. Ferrill met with 

Dr. Wahba and discussed Dr. Hernandez's FAPR.  Dr. Wahba advised 

Dr. Ferrill that he had reached an impasse with her in that she 

had never responded to his comments in the FAPR. 

36.  On December 13, 2010, Dr. Ferrill met with 

Dr. Hernandez to discuss her FAPR and her plans to improve on the 

deficiencies.  Others who attended this meeting included 

Dr. Wahba and Keysha Bryant, Ph.D., a professor in the School of 

Pharmacy. 

37.  During the meeting, Drs. Ferrill and Wahba discussed 

areas in which Dr. Hernandez's performance was good.  Further, 

they discussed the areas of deficiency and informed her that she 

needed a plan of action to improve in those areas.  Additionally, 

Dr. Ferrill advised Dr. Hernandez that she was at risk of non-

renewal of her contract unless she made strides to improve on her 

areas of deficiency. 
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38.  During the meeting, Dr. Hernandez was not receptive to 

the discussion regarding her deficiencies.  She indicated, among 

other things, that nothing was wrong with her teaching skills and 

that she saw no reason to change what she was doing.  

Additionally, when queried about her plan of action to address 

the negative comments in the FAPR, she became emotional and 

raised her voice. 

39.  Sometime near the end of the meeting, Dr. Hernandez 

expressed that she was emotionally upset, explaining that her ex-

husband was ill and that she was taking care of him.  Without 

questioning from anyone, she stated voluntarily that her ex-

husband was living with her, indicating that she recognized that 

she was sinning in the University's eyes, but not in the eyes of 

God. 

40.  The University has a policy against members of the 

University, including faculty and students, having extramarital 

sexual relationships.  The policy prohibits a member of the 

University from having extramarital sexual relationships 

regardless of whether the subject person was divorced, single, or 

married to someone other than the person with whom the subject 

person was having a sexual relationship. 

41.  Dr. Ferrill believed that Dr. Hernandez was admitting 

to violating the University's policy on extramarital sexual 

relationships.  Dr. Ferrill questioned her further as to whether 
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she was having an extramarital sexual relationship with her ex-

husband, but Dr. Hernandez refused to answer. 

42.  Prior to the meeting on December 13, 2010, 

Dr. Hernandez had never spoken of her living arrangement or 

sexual relations with her ex-husband to Dr. Ferrill. 

43.  Further, prior to the meeting on December 13, 2010, 

Dr. Ferrill was not aware of Dr. Hernandez's living arrangements. 

44.  Dr. Ferrell believed that she was required to report 

any University policy violation or potential violation of which 

she was or became aware.  As a result, Dr. Ferrill advised 

Dr. Hernandez that she (Dr. Ferrell) was required to report the 

potential policy violation to her (Dr. Ferrill's) supervisor. 

45.  After the meeting on December 13, 2010, Dr. Ferrill 

reported to Provost Joseph Kloba that Dr. Hernandez had admitted 

to violating the University's policy against extramarital 

relations.  Once Dr. Ferrill made the report to Provost Kloba, 

she considered that her duty to report was fulfilled.  

Dr. Ferrell spoke to no one else regarding Dr. Hernandez's living 

arrangements.   

46.  Provost Kloba determined that no violation of the 

University's policy existed and that no further action was 

warranted.  Once Provost Kloba made his decision, Dr. Ferrill 

considered Dr. Hernandez's living arrangements to be a non-issue. 
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Dr. Hernandez's Living Arrangements 

47.  In October 2010, Dr. Hernandez's ex-husband had a 

health crisis while visiting family in Georgia.  Due to his 

health crisis, he suffered, among other things, cognitive 

deficits and became totally disabled. 

48.  In November 2010, Dr. Hernandez moved her ex-husband to 

E. J. Healey Rehabilitation Facility in West Palm Beach, Florida.  

He remained at the facility until March 2011. 

49.  The evidence demonstrates that no one at the University 

was aware of Dr. Hernandez's living arrangements until the 

meeting on December 13, 2010. 

Post December 13, 2010 Meeting and Non-Renewal of Contract 

50.  After the meeting on December 13, 2010, Drs. Ferrill 

and Wahba gave Dr. Hernandez an extension to respond to her FAPR.  

Three days later, on December 16, 2010, Dr. Hernandez submitted 

her response. 

51.  In her response, Dr. Hernandez indicated that there was 

no need to make any significant improvements.  Further, she 

indicated that she did not understand the issues presented and 

would discuss the comments with the University's Human Resources 

Office.  As to students' critical comments, she indicated that 

she did not know what to do with the comments, but would conduct 

a research project about it. 
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52.  In January 2011, Dr. Hernandez participated in a group 

interview conducted by the School of Pharmacy for the position of 

Dean of Faculty.  The interviewee was Seena Haines, Ph.D.  

Dr. Hernandez asked Dr. Haines questions which appeared to relate 

to the spring 2010 incident that Dr. Hernandez had with then Dean 

Brown when he confronted Dr. Hernandez about the email she 

(Dr. Hernandez) had sent to Dr. Ferrill.  Dr. Hernandez's 

questions to Dr. Haines were considered by Dr. Ferrill to be 

inappropriate for a group interview; by Dr. Dana Brown to be 

unprofessional; and by Dr. Wahba to be out of place. 

53.  Dr. Ferrill recommended to Provost Kloba that 

Dr. Hernandez's contract not be renewed for another year.  

Dr. Ferrill's recommendation was based upon the deficiency issues 

identified in the FAPR regarding Dr. Hernandez's teaching and 

collegiality and upon Dr. Hernandez's lack of interest in 

improving her deficiencies. 

54.  Provost Kloba, who was also the Chief Academic Officer, 

was responsible for making the decision as to whether to renew 

Dr. Hernandez's contract.  He reviewed, among other things, her 

FAPRs, including the student comments and her responses, and 

received feedback from Drs. Ferrill, Wahba and Brown (Dean Brown 

in spring 2010).  Provost Kloba decided to not renew 

Dr. Hernandez's contract for another year. 
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55.  Dr. Hernandez's living arrangements were not considered 

and were not a factor in Provost Kloba's decision of non-renewal. 

56.  Regardless with whom Dr. Hernandez was living, Provost 

Kloba would not have renewed her contract. 

57.  By letter dated February 1, 2011, Provost Kloba 

informed Dr. Hernandez that her contract would not be renewed for 

another year. 

58.  By letter dated February 4, 2011, Provost Kloba 

informed Dr. Hernandez that, effective February 1, 2011, through 

June 30, 2011, she was placed on paid administrative leave.  She 

received all pay and benefits through the expiration of her 

annual contract, i.e., June 30, 2011. 

Divorced Faculty Members 

59.  The evidence demonstrates that the University employs 

several faculty members who are divorced. 

60.  The evidence demonstrates that Dr. Brown (Dean Brown) 

is divorced. 

Comparative Employees 

61.  The evidence fails to demonstrate any similarly 

situated employee who was not divorced and was treated more 

favorably than Dr. Hernandez. 

62.  The evidence fails to demonstrate any employee who was 

accused of the same or similar conduct and was treated more 

favorably than Dr. Hernandez. 
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Current Employment 

63.  Currently, and since January 2012, Dr. Hernandez is a 

Professor of Medical Sciences at California North State 

University, College of Pharmacy.  She is subject to a yearly 

appointment.  Her yearly salary is $110,000.00. 

CONCLUSIONS OF LAW 

64.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and the 

parties thereto, pursuant to sections 760.11 and 120.569, Florida 

Statutes (2012), and subsection 120.57(1), Florida Statutes 

(2012). 

65.  The standard of proof is preponderance of the evidence.  

§ 120.57(1)(j), Fla. Stat. (2012). 

66.  These proceedings are de novo.  § 120.57(1)(k), Fla. 

Stat. (2012). 

67.  Section 760.10, Florida Statutes (2009) and (2010), 

provides in pertinent part:  

(1)  It is an unlawful employment practice 
for an employer:  
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
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(b)  To limit, segregate, or classify 
employees or applicants for employment in any 
way which would deprive or tend to deprive 
any individual of employment opportunities, 
or adversely affect any individual's status 
as an employee, because of such individual's 
race, color, religion, sex, national origin, 
age, handicap, or marital status. 
 

68.  In the instant case, Dr. Hernandez must rely upon 

circumstantial evidence to prove discriminatory intent by the 

University.  For such cases, a three-step burden and order of 

presentation of proof have been established for unlawful 

employment practices.  McDonnell Douglas Corp. v. Green, 411 U.S. 

792 (1973); Aramburu v. The Boeing Co., 112 F.3d 1398, 1403 (10th 

Cir. 1997); Combs v. Plantation Patterns, 106 F.3d 1519, 1527-

1528 (11th Cir. 1997). 

69.  The initial burden is upon Dr. Hernandez to establish a 

prima facie case of discrimination.  McDonnell Douglas, 411 U.S. 

at 802; Aramburu, 112 F.3d at 1403; Combs, 106 F.3d at 1527-1528.  

Dr. Hernandez establishes a prima facie case of discrimination by 

showing four factors:  (1) that she belongs to a protected group; 

(2) that she was subjected to an adverse employment action; 

(3) that her employer treated similarly situated employees 

outside the protected group differently or more favorably; and 

(4) that she was qualified to do the job.  McDonnell Douglas, 

supra; Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997); 

Aramburu, supra; Combs, supra.  See Kendrick v. Penske Transp. 
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Servs., 220 F.3d 1220 (10th Cir. 2000) (similarly situated 

employees need not be outside the protected group).  

70.  Further, as to similarly situated employees, 

Dr. Hernandez must show that she and the other employees (the 

comparator employees) are "similarly situated in all relevant 

respects."  Holifield, supra.  In making such a determination, 

consideration must be given to "whether the employees are 

involved in or accused of the same or similar conduct and are 

disciplined in different ways."  Id. 

71.  The comparator employees "must be similarly situated in 

all material respects, not in all respects."  McGuinness v. 

Lincoln Hall, 263 F.3d 49, 53 (2d Cir. 2001); Shumway v. United 

Parcel Serv., Inc., 118 F.3d 60, 64 (2d Cir. 1997).  "In other 

words, . . . those employees must have a situation sufficiently 

similar to plaintiff's to support at least a minimal inference 

that the difference of treatment may be attributable to 

discrimination."  McGuinness, 263 F.3d at 54.  Similarly situated 

"only requires similar misconduct from the similarly situated 

comparator."  Anderson v. WBMG-42, 253 F.3d 561, 565 (11th Cir. 

2001).  The employees need not have the disciplines administered 

by the same supervisor to be similarly situated.  Id.  An 

employee who is discharged subsequent to the complaining employee 

can be examined as to whether they are similarly situated.  

McGuinness, 263 F.3d at 53. 
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72.  Once Dr. Hernandez establishes a prima facie case, a 

presumption of unlawful discrimination is created.  McDonnell 

Douglas, supra; Aramburu, supra; Combs, 106 F.3d at 1528.  The 

burden shifts then to the University to show a legitimate, 

nondiscriminatory reason for its action.  McDonnell Douglas, 

supra; Aramburu, supra; Combs, supra.  

73.  If the University carries its burden, Dr. Hernandez 

must then prove, by a preponderance of the evidence, that the 

reason offered by the University is not its true reason, but only 

a pretext for discrimination.  McDonnell Douglas, 411 U.S. at 

804; Aramburu, supra; Combs, supra.  

74.  However, at all times, the ultimate burden of 

persuasion that the University intentionally discriminated 

against her remains with Dr. Hernandez.  Texas Dep't of Comty. 

Affairs v. Burdine, 450 U.S. 248 (1981). 

75.  The first prong of the prima facie standards requires 

Dr. Hernandez to demonstrate that she belongs to a protected 

class, here, marital status.  The "term 'marital status' as used 

in section 760.10 . . . means the state of being married, single, 

divorced, widowed or separated . . . ."  Donato v. Am. Tel. & 

Tel. Co., 767 So. 2d 1146, 1155 (Fla. 2000).  The evidence 

demonstrates that Dr. Hernandez was divorced and, therefore, 

demonstrates that she satisfied the first prong of the test. 
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76.  The second prong of the prima facie standards requires 

Dr. Hernandez to demonstrate that she was subjected to an adverse 

employment action.  The evidence demonstrates that 

Dr. Hernandez's annual contract was not renewed and, therefore, 

demonstrates that she satisfied the second prong of the test. 

77.  However, the evidence fails to demonstrate that 

Dr. Hernandez satisfied the third prong of the test.  She failed 

to demonstrate that any other employee was similarly situated.  

Consequently, she failed to demonstrate that other employees, 

whether inside or outside the protected group, were similarly 

situated; or that the University treated similarly situated 

employees, whether inside or outside the protected group, 

differently or more favorably.  Anderson, 253 F.3d at 565; 

McGuinness, 263 F.3d at 54; Kendrick, supra; Holifield, 115 F.3d 

at 1562; Shumway, 118 F.3d at 64. 

78.  Assuming Dr. Hernandez had established a prima facie 

case, the University has demonstrated a legitimate, 

nondiscriminatory reason for its employment action of not 

renewing her annual contract.  The University demonstrated that 

deficiencies existed in Dr. Hernandez's performance; that the 

deficiencies were brought to her attention and discussed with 

her; that she was notified that an effort to remedy the 

deficiencies was required to be made; that, if she made no effort 

to remedy the deficiencies, her annual contract was in jeopardy 
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of not being renewed; that she made no effort to remedy the 

deficiencies; and that the deficiencies were not remedied. 

79.  Moreover, the evidence demonstrates that the University 

had faculty at the School of Pharmacy who were divorced; that the 

University was aware that she was divorced when the University 

hired her as a faculty member; that her ex-husband living with 

her was not a factor in the University's decision not to renew 

her annual contract; and that her ex-husband began living with 

her only after her annual contract was not renewed. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the discrimination 

complaint of Maria Hernandez, Ph.D. 

DONE AND ENTERED this 4th day of February, 2013, in 

Tallahassee, Leon County, Florida. 

                      
ERROL H. POWELL 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 4th day of February, 2013. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

SHARON DOUSE, 

 

     Petitioner, 

 

vs. 

 

AGENCY FOR PERSONS WITH 

DISABILITIES, 

 

     Respondent. 

                                

) 

) 

) 

) 

) 
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) 

) 

) 
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Case No. 12-3393 

   

RECOMMENDED ORDER 

 

An administrative hearing was conducted in this case on 

December 20, 2013, in Tallahassee, Florida, before James H. 

Peterson, III, Administrative Law Judge with the Division of 

Administrative Hearings. 

APPEARANCES 

 

For Petitioner:  Sharon Douse, pro se 

     5269 Peanut Road 

     Graceville, Florida  32440 

 

For Respondent:  Julie Waldman, Esquire 

     Kelly Anthony, Qualified Representative 

       Agency for Persons with Disabilities 

       1621 Northeast Waldo Road 

     Gainesville, Florida  32609 

 

STATEMENT OF THE ISSUE 

Whether Respondent, the Agency for Persons with 

Disabilities (Respondent or the Agency), violated the Florida 

Civil Rights Act of 1992, as amended, sections 760.01–760.11 and 

509.092, Florida Statutes,
1/
 by discriminating against 
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Petitioner, Sharon Douse (Petitioner), during her employment 

with the Agency and then by terminating her employment, based 

upon her disability, marital status, sex, color, race, age, and 

the national origin of her spouse, and by illegally retaliating 

against her. 

PRELIMINARY STATEMENT 

On March 29, 2012, Petitioner filed a charge of 

discrimination (Charge of Discrimination) with the Florida 

Commission on Human Relations (Commission).  After investigating 

Petitioner’s allegations, the Commission's executive director 

issued a Determination of No Cause on September 26, 2012, 

finding that "no reasonable cause exists to believe that an 

unlawful employment discrimination practice occurred . . . ."  

An accompanying Notice of Determination notified Petitioner of 

her right to file a Petition for Relief for an administrative 

proceeding within 35 days of the Notice. 

On October 15, 2012, Petitioner timely filed a Petition for 

Relief and, on October 16, 2012, the Commission forwarded the 

petition to the Division of Administrative Hearings for the 

assignment of an administrative law judge to conduct an 

administrative hearing.  The case was originally scheduled for a 

final hearing to be held on November 29, 2012, but was 

rescheduled and subsequently held on December 20, 2012. 
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During the administrative hearing, Petitioner called one 

witness, testified on her own behalf, and introduced 13 exhibits 

which were received into evidence as Exhibits P-1 through P-13.  

Respondent called three witnesses and offered six exhibits which 

were received into evidence as Exhibits R-1 through R-6. 

The proceedings were not recorded.  The parties were given 

30 days from the date of the hearing to submit their respective 

proposed recommended orders.  The parties timely filed their 

Proposed Recommended Orders, which were considered in the 

preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Sunland Center in Mariana, Florida, is operated by the 

Agency as an intermediate-care facility for developmentally-

disabled individuals.  Connally Manor is a residential setting 

within Sunland Center for 16 developmentally-disabled 

individuals with significant behavioral and medical involvement. 

2.  Petitioner began her employment with the Agency on 

July 15, 2011, until her dismissal on January 5, 2012.  During 

her employment, she was classified as career-service employee, 

Human Services Worker II, assigned to provide direct care for 

residents in Connally Manor. 

3.  As a career-service employee, Petitioner was required 

to serve a one-year probationary period, during which she was 

subject to termination at will. 
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4.  While employed with the Agency, Petitioner had a number 

of performance deficiencies and conflicts with her co-workers 

and supervisors.   

5.  On July 22, 2011, Petitioner attended training for the 

treatment and care of residents.  Shortly thereafter, however, 

Petitioner mishandled residents on at least two occasions.  As a 

result, Joe Grimsley, a senior human services support supervisor 

for the Agency, suspended Petitioner from working independently 

with residents, and asked Petitioner to work closely with her 

peers to learn appropriate care procedures. 

6.  On August 25, 2011, because of excessive absences and 

failure to perform duties in a timely manner, Petitioner 

received counseling from Mr. Grimsley and Agency behavior 

program supervisor Scott Hewett.  Petitioner was counseled for 

excessive absences because, from July 18 through August 22, 

2011, Petitioner took a total of 48 hours of leave time, which 

was greater than the Agency's policy of no more than 32 hours in 

a 90-day period.  Although Petitioner discussed most of those 

absences with her supervisor prior to taking the time off, as a 

result of her absences, Petitioner missed some of her initial 

training, including professional crisis management training. 

7.  During the August 25, 2011, counseling session, 

Mr. Grimsley and Mr. Hewett also discussed other issues of 

concern with Petitioner, including resident care, following 
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chain of command, team work, proper parking, and data collection 

sheets. 

8.  As a follow-up, on the same day as the August 25th 

counseling, Petitioner received some in-service training 

regarding proper log book documenting, proper use of active 

treatment sheet, and unauthorized and excessive absences. 

9.  Mr. Grimsley permitted Petitioner to go back to her 

duties of working directly with residents after she received 

additional training on August 27, 2011. 

10.  On September 8, 2011, Petitioner's supervisors once 

again found it necessary to counsel Petitioner regarding 

resident care, chain of command, teamwork, parking, and data 

collection, as well as to address two incidences of unsafe 

handling of residents, and Agency policy regarding food in the 

bedrooms, and class and work schedules. 

11.  Because of Petitioner's continued performance 

deficiencies, on October 5, 2011, Mr. Grimsley wrote an 

interoffice memorandum to his supervisor, Agency residential 

services supervisor, Julie Jackson, recommending Petitioner's 

termination.  The memorandum stated: 

Mrs. Jackson: 

 

I am writing to you in regard to Mrs. Sharon 

Douse HSW II Second Shift Connally Manor 

Unit 3. 
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Mrs. Douse came to us July 15, 2011, since 

then she has had three employee documented 

conferences, due to poor work habits, 

resulting in corrective action, including 

retraining.  These deficiencies include and 

are not limited to data collection, 

excessive absences, and unsafe handling of 

residents.  This past week she was 

insubordinate to her immediate supervisor by 

refusing to answer the phone after being 

requested to do so twice, and being directed 

that it is part of her job. 

 

[Mr. Hewett] as well as my self [sic] has 

made every effort to help Mrs. Douse achieve 

her performance expectation; however these 

attempts have been met with resistance as 

Mrs. Douse openly refuses to take direction 

from her supervisors and also to seek the 

assistance of her peers, who have many years 

of experience working with the Connally 

Manor population.  Mrs. Douse has not met 

probationary period.  Her continual 

resistance to positive mentoring and her 

confrontational attitude and demeanor 

towards her supervisors and coworkers is 

creating an increasingly difficult work 

environment, not only on Connally Manor, but 

also on the other houses within the unit. 

 

It is apparent that Mrs. Douse lacks the 

willingness to improve her overall poor work 

performance.  I am formally requesting Mrs. 

Douse to be terminated from her employment 

here in Unit 3. 

 

12.  Mr. Grimsley's testimony at the final hearing was 

consistent with the above-quoted October 5, 2011, interoffice 

memorandum, and both his testimony and memorandum are credited. 

13.  Upon receiving Mr. Grimsley's memorandum, Ms. Jackson 

submitted a memo dated October 26, 2011, to the Agency's program 

operations administrator, Elizabeth Mitchell, concurring with 
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the request for Petitioner's termination.  In turn, Ms. Mitchell 

agreed and forwarded her recommendation for termination to 

Sunland's superintendent, Bryan Vaughan.  Mr. Vaughan approved 

the recommendation for termination, and, following 

implementation of internal termination proceedings, Petitioner 

was terminated on January 5, 2012, for failure to satisfactorily 

complete her probationary period. 

14.  Petitioner made no complaints to Mr. Grimsley or 

anyone else in the Agency's management until after 

Mr. Grimsley's October 5, 2011, memorandum recommending 

Petitioner's termination. 

15.  Petitioner's Charge of Discrimination filed with the 

Commission on March 29, 2012, after her termination, charges 

that she was "discriminated against based on retaliation, 

disability, marital status, sex, color, race and age."  The 

evidence adduced at the final hearing, however, failed to 

substantiate Petitioner's allegations. 

16.  In particular, Petitioner's Charge of Discrimination
2/
 

alleges that Mr. Grimsley discriminated against her because of 

her age by "not providing [her] with the same training as 

offered the other employees -- [professional crisis management 

training] was offered to the younger employees who were hired at 

or around the same time [as Petitioner]."  The evidence at the 

final hearing, however, showed that Petitioner was scheduled 
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for, but missed professional crisis management training, because 

of her absences early in her employment.  The evidence also 

showed that professional crisis management training was not 

necessary for the position for which Petitioner was hired.  

Nevertheless, the evidence also demonstrated that, if Petitioner 

had not been terminated, the Agency intended to provide her with 

that training. 

17.  Petitioner's Charge of Discrimination also asserts 

that Mr. Grimsley discriminated against her by "[n]ot allowing 

[her] to have . . . scheduled time off . . . [and taking away 

her] scheduled time off August 12th & 13th and [giving it to a] 

Caucasian female."  The evidence did not substantiate this 

allegation.  Rather, the evidence demonstrated that Petitioner 

had extraordinary time off during her first two months of 

employment. 

18.  Next, Petitioner's Charge of Discrimination states 

that Mr. Grimsley did not follow up on her written concerns and 

verbal complaints to the "depart[ment] head" regarding the 

welfare of the disabled residents.  Petitioner alleges that she 

was terminated as a result of her complaint that Mr. Grimsley 

"sat in the kitchen and baked cookies with the staff who were 

neglecting disabled residents."  Petitioner, however, failed to 

present any evidence at the final hearing with regard to this 

allegation.  Rather, the evidence showed that, while employed, 
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Petitioner never reported any instances of abuse, neglect, or 

exploitation to the Florida Abuse Registry, as required by her 

training.  And, there is no evidence that she reported any such 

concerns to any outside agency prior to her Charge of 

Discrimination.  Petitioner otherwise presented no evidence 

suggesting that she was terminated in retaliation for engaging 

in any protected activity.   

19.  Petitioner's Charge of Discrimination further states 

that she was discriminated against on the basis of her 

disability because Mr. Grimsley did not allow her to be properly 

monitored by her physician, and that when she would bring in her 

doctor's notes, Mr. Grimsley would refuse to put them in her 

personnel file.  The only support for this claim were two 

medical reports on Petitioner, one prepared in April 2011, and 

one prepared in October 2011.   

20.  According to Petitioner, she gave the reports to 

someone at the Agency's human resources office.  She could not, 

however, identify the person to whom she gave the reports.  

Also, according to Petitioner, it was in November 2011, after 

she was recommended for termination, that she gave her medical 

reports to the Agency to be filed.  Considering the 

circumstances, the undersigned finds that Petitioner's testimony 

regarding this allegation is not credible. 
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21.  In addition, the evidence did not show that Petitioner 

ever asked the Agency for an accommodation for her alleged 

disability.  Rather, based upon the evidence, it is found that 

Petitioner never advised the Agency, and the Agency was unaware, 

that Petitioner had a disability.  It is also found that 

Petitioner never asked the Agency for an accommodation for her 

alleged disability. 

22.  Petitioner, in her Charge of Discrimination, further 

contends that part of the employee counseling session documented 

on employee-documented conference forms dated August 25, 2011, 

and all of the counseling session documented in a September 8, 

2011, employee-documented conference form, were held without 

her, and that some of the concerns expressed on those documents 

were fabricated.  There were two forms documenting discussions 

from the August 25th session that were submitted into evidence —

- one was signed by Petitioner, the other was not.  The 

employee-documented conference form from the September 8, 2011, 

session was signed by Petitioner's supervisors, but not 

Petitioner.   

23.  Mr. Grimsley, who was present for all of the 

counseling discussions with Petitioner documented on the forms, 

testified that the documented discussions occurred, but that he 

just forgot to get Petitioner's signatures on all of the forms.  

During the final hearing, Petitioner acknowledged most of the 



11 

documented discussions, including two incidents of mishandling 

residents and the resulting prohibition from working with 

residents imposed on her until she received additional training.  

Considering the evidence, it is found that all of the counseling 

discussions with Petitioner documented on the three forms 

actually took place, and that they accurately reflect those 

discussions and the fact that Petitioner was having job 

performance problems. 

24.  Petitioner's Charge of Discrimination also alleges 

that a fellow employee discriminated against her because of her 

age and race based on an incident where, according to 

Petitioner, a co-worker screamed and yelled at her because 

Petitioner had not answered the house telephone.  At the 

hearing, Petitioner submitted into evidence affidavits regarding 

the incident from the co-worker and another worker who observed 

the incident.  Neither of the affidavits supports Petitioner's 

contention that she was discriminated against.  Rather, they 

both support the finding that Petitioner had trouble getting 

along with co-workers and accepting directions from Agency 

staff.  Further, according to Petitioner, after she talked to 

Mr. Grimsley about the incident, he spoke to both Petitioner and 

the co-worker, and their conflict was resolved.  The incident 

occurred after Mr. Grimsley had already recommended that 

Petitioner be terminated. 



12 

25.  Finally, Petitioner alleges in her Charge of 

Discrimination that Mr. Hewett discriminated against her based 

upon her marital status, race, and the national origin of her 

spouse.  In support, Petitioner contends that Mr. Hewett "made 

rude comments about art work on my locker that Scott knew my 

husband had drawn[,]" asked, "[do] blacks like classical music?" 

and, upon seeing Petitioner's apron that was embroidered with a 

Jamaican flag, Mr. Hewett said, "You can't trust things from 

overseas," when he knew that her husband was Jamaican.  

Petitioner also stated that Mr. Hewett "bullied her" about 

answering the telephone. 

26.  While Petitioner testified that she wrote to Agency 

management regarding these comments and the alleged bullying by 

Mr. Hewett, she did not retain a copy.  The Agency claims that 

Petitioner never complained about these alleged comments or 

Mr. Hewett's alleged bullying while she was an employee.  

Considering the evidence presented in this case, and 

Petitioner's demeanor during her testimony, it is found that 

Petitioner did not raise these allegations against Mr. Hewett 

until after her termination from the Agency.   

27.  It is further found that if Mr. Hewett made the 

alleged comments, as described by Petitioner during her 

testimony, Mr. Hewett's comments were isolated and not 

pervasive.  Further, Petitioner's testimonial description of 
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Mr. Hewett's comments did not indicate that his comments were 

overtly intimidating, insulting, or made with ridicule, and the 

evidence was insufficient to show, or reasonably suggest, that 

Mr. Hewett's alleged comments made Petitioner's work environment 

at the Agency hostile or intolerable.   

28.  In sum, Petitioner failed to show that the Agency 

discriminated against Petitioner by treating her differently, 

creating a hostile work environment, or terminating her because 

of her disability, marital status, sex, color, race, age, or her 

spouse's national origin.  Petitioner also failed to show that 

the Agency retaliated against her because of any complaint that 

she raised or based upon Petitioner's engagement in any other 

protected activity. 

CONCLUSIONS OF LAW 

29.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this 

proceeding pursuant to section 120.569 and subsection 120.57(1), 

Florida Statutes, and Florida Administrative Code Rule 

60Y-4.016(1). 

30.  The State of Florida, under the legislative scheme 

contained in sections 760.01–760.11 and 509.092, Florida 

Statutes, known as the Florida Civil Rights Act of 1992 (the 

Act), incorporates and adopts the legal principles and 

precedents established in the federal anti-discrimination laws 
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specifically set forth under Title VII of the Civil Rights Act 

of 1964, as amended.  42 U.S.C. § 2000e, et seq. 

31.  The Florida law prohibiting unlawful employment 

practices is found in section 760.10.  That section prohibits 

discrimination ―against any individual with respect to 

compensation, terms, conditions, or privileges of employment, 

because of such individual's race, color, religion, sex, 

national origin, age, handicap, or marital status.‖  

§ 760.10(1)(a), Fla. Stat. 

32.  Florida courts have held that because the Act is 

patterned after Title VII of the Civil Rights Act of 1964, as 

amended, federal case law dealing with Title VII is applicable.  

See, e.g., Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205, 

1209 (Fla. 1st DCA 1991). 

33.  As developed in federal cases, a prima facie case of 

discrimination under Title VII may be established by statistical 

proof of a pattern of discrimination, or on the basis of direct 

evidence which, if believed, would prove the existence of 

discrimination without inference or presumption.
3/
  Usually, 

however, direct evidence is lacking and one seeking to prove 

discrimination must rely on circumstantial evidence of 

discriminatory intent, using the shifting burden of proof 

pattern established in McDonnell Douglas Corp. v. Green, 
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411 U.S. 792 (1973).  See Holifield v. Reno, 115 F.3d 1555, 1562 

(11th Cir. 1997). 

34.  Under the shifting burden pattern developed in 

McDonnell Douglas: 

First, [Petitioner] has the burden of 

proving a prima facie case of discrimination 

by a preponderance of the evidence.  Second, 

if [Petitioner] sufficiently establishes a 

prima facie case, the burden shifts to 

[Respondent] to ―articulate some legitimate, 

nondiscriminatory reason‖ for its action.  

Third, if [Respondent] satisfies this 

burden, [Petitioner] has the opportunity to 

prove by a preponderance that the legitimate 

reasons asserted by [Respondent] are in fact 

mere pretext. 

 

U.S. Dep't of Hous. & Urban Dev. v. Blackwell, 908 F.2d 864, 870 

(11th Cir. 1990)(housing discrimination claim); accord 

Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 22 (Fla. 3d 

DCA 2009)(gender discrimination claim)("Under the McDonnell 

Douglas framework, a plaintiff must first establish, by a 

preponderance of the evidence, a prima facie case of 

discrimination."). 

35.  Therefore, in order to prevail in her claim against 

the Agency, Petitioner must first establish a prima facie case 

by a preponderance of the evidence.  Id.; § 120.57(1)(j), Fla. 

Stat. ("Findings of fact shall be based upon a preponderance of 

the evidence, except in penal or licensure proceedings or except 

as otherwise provided by statute and shall be based exclusively 
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on the evidence of record and on matters officially 

recognized."). 

36.  "Demonstrating a prima facie case is not onerous; it 

requires only that the plaintiff establish facts adequate to 

permit an inference of discrimination."  Holifield, 115 F.3d at 

1562; cf., Gross v. Lyons, 763 So. 2d 276, 280 n.1 (Fla. 

2000)("A preponderance of the evidence is 'the greater weight of 

the evidence,' [citation omitted] or evidence that 'more likely 

than not' tends to prove a certain proposition."). 

37.  Petitioner's Charge of Discrimination against the 

Agency, in essence, alleges that Petitioner was subjected to 

disparate treatment and terminated because of her disability, 

marital status, sex, color, race, age, and national origin of 

her spouse.  Petitioner's Charge of Discrimination also mentions 

retaliation.  Petitioner, however, failed to prove her 

allegations. 

38.  Petitioner did not present any statistical or direct 

evidence of discrimination, and otherwise failed to present a 

prima facie case of discrimination based on disparate treatment. 

39.  In order to establish a prima facie case of 

discrimination based on disparate treatment, a petitioner must 

show that: (1) she belongs to a protected class; (2) she was 

subjected to adverse job action; (3) her employer treated 

similarly-situated employees outside her classification more 
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favorably; and (4) she was qualified to do the job.  Holifield, 

115 F.3d at 1562. 

40.  To demonstrate that similarly-situated employees 

outside her protected class were treated more favorably, 

Petitioner must show that a ―comparative‖ employee was 

―similarly situated in all relevant respects,‖ meaning that an 

employee outside of Petitioner's protected class was "involved 

in or accused of the same or similar conduct" and treated in a 

more favorable way.  Id. 

41.  As far as the verbal and written counseling that 

Petitioner received prior to her termination, Petitioner failed 

to present evidence that similarly-situated employees outside 

Petitioner's protected class were or would have been treated any 

differently. 

42.  Petitioner also failed to present sufficient evidence 

to show disparate treatment resulting in her discharge by 

failing to identify another non-protected class employee with 

similar job performance problems during their employment 

probationary period that was not terminated, as was Petitioner. 

43.  Therefore, Petitioner did not establish a prima facie 

case of discriminatory counseling, discipline, discharge, or 

unfairness based on disparate treatment. 
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44.  When a Petitioner fails to present a prima facie case 

the inquiry ends and the case should be dismissed.  Ratliff v. 

State, 666 So. 2d 1008, 1013 n.6 (Fla. 1st DCA 1996). 

45.  Even if Petitioner had established a prima facie case 

of discriminatory treatment or discharge, the Agency met its 

burden of demonstrating that it had legitimate, 

nondiscriminatory reasons for counseling and then ultimately 

discharging Petitioner. 

46.  The Agency demonstrated that the documented counseling 

sessions held with Petitioner and her subsequent termination, 

were legitimate and based on Petitioner's poor job performance.  

The Agency also presented evidence showing that the reason 

Petitioner did not receive professional crisis management 

training was because of her absences from work.  The Agency 

further showed that, even though the training was not required 

for her position, Petitioner would have eventually received the 

training, had she had not been terminated. 

47.  The evidence demonstrated that the Agency counseled 

and eventually terminated Petitioner without regard to 

Petitioner's membership in any protected class, but rather, 

based upon legitimate, non-discriminatory reasons. 

48.  Petitioner offered no proof that the Agency's 

proffered reasons for counseling or discharging her, or the 

Agency's explanation of why Petitioner did not receive 



19 

professional crisis management training, were pretexts for 

unlawful discrimination.  In proving that an employer's asserted 

reason is merely a pretext:  

A plaintiff is not allowed to recast an 

employer's proffered nondiscriminatory 

reasons or substitute [her] business 

judgment for that of the employer.  Provided 

that the proffered reason is one that might 

motivate a reasonable employer, an employee 

must meet that reason head on and rebut it, 

and the employee cannot succeed by simply 

quarreling with the wisdom of that reason. 

 

Chapman v. AI Transport, 229 F.3d 1012, 1030 (11th Cir. 2000). 

49.  Petitioner’s speculation as to the motives of the 

Agency, standing alone, is insufficient to establish a prima 

facie case of discrimination.  See, e.g., Lizardo v. Denny’s, 

Inc., 270 F.3d 94, 104 (2d Cir. 2001) (Plaintiffs have done 

little more than cite to their mistreatment and ask the court to 

conclude that it must have been related to their race.  This is 

not sufficient.‖). 

50.  For the foregoing reasons, it is concluded that 

Petitioner failed to establish her claim of discrimination based 

on disparate treatment. 

51.  Petitioner also failed to demonstrate that she was 

subjected to discrimination based upon a hostile work 

environment.  A hostile work environment claim is established 

upon proof that ―the workplace is permeated with discriminatory 

intimidation, ridicule, and insult, that is sufficiently severe 
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or pervasive to alter the conditions of the victim’s employment 

and create an abusive working environment.‖  Miller v. Kenworth 

of Dothan, Inc., 277 F.3d 1269, 1275 (11th Cir. 2002) (quoting 

Harris v. Forklift Sys., Inc., 510 U.S. 17, 21 (1998)).  

Evidence of Mr. Hewett's alleged comments was insufficient to 

reasonably demonstrate that Petitioner's work environment at the 

Agency was a hostile work environment permeated with 

discriminatory intimidation, ridicule, or insult.  Rather, 

Petitioner's testimonial description of Mr. Hewett's comments, 

if accurate, indicated that they were isolated, not pervasive, 

and not suggestive of an abusive work environment.  In addition, 

while it was shown that Petitioner had conflicts with other 

employees, the evidence in that regard did not demonstrate a 

hostile work environment based on discrimination, but rather was 

indicative of Petitioner's inability to get along with co-

workers. 

52.  Petitioner also failed to demonstrate that the Agency 

unlawfully retaliated against her.  Petitioner presented no 

direct evidence of retaliation.  Thus, under the same burden-of-

proof analysis discussed above, Petitioner must first establish 

a prima facie case.  In order to demonstrate a prima facie case 

of retaliation, Petitioner must show: (1) that she was engaged 

in statutorily-protected expression or conduct; (2) that she 

suffered an adverse employment action; and (3) that there is 
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some causal relationship between the two events.  Holifield, 115 

F.3d at 1566. 

53.  Petitioner failed to establish a causal link between 

any alleged protected conduct and the adverse employment 

actions.  As to whether Petitioner was engaged in statutorily-

protected conduct or expression, Petitioner asserted at the 

final hearing that, prior to her termination, she complained to 

management about Mr. Grimsley's neglect of residents and about 

Mr. Hewett's alleged discriminatory comments and bullying.  

Petitioner failed, however, to prove that she made these 

complaints prior to her termination. 

54.  Even if Petitioner had proved that she had actually 

complained about Mr. Grimsley or Mr. Hewett prior to her 

termination, the Agency advanced legitimate, non-retaliatory 

reasons for Petitioner's counseling and termination.  Like the 

disparate treatment analysis, above, in claims asserting 

retaliation, once an employer offers a legitimate, non-

discriminatory reason to explain the adverse employment action, 

a Petitioner must prove that the proffered reason was pretext 

for what actually amounted to discrimination.  Id.  Rather than 

supported by credible evidence, the only support Petitioner has 

for the Agency's alleged retaliatory motives is based upon 

Petitioner's unsupported opinion which, standing alone, is 

insufficient.  See Lizardo, supra. 
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55.  Petitioner did not carry her burden of persuasion 

necessary to state a prima facie case for her claims of 

discrimination or retaliation under any theory advanced by 

Petitioner.  Even if she had, the Agency proved legitimate, 

nondiscriminatory reasons for the counseling Petitioner received 

and for termination of Petitioner's employment, which Petitioner 

failed to show were a mere pretext for unlawful discrimination. 

56.  Therefore, it is concluded, based upon the evidence, 

that the Agency did not violate the Florida Civil Rights Act of 

1992, and is not liable to Petitioner for discrimination in 

employment or unlawful retaliation. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

enter a Final Order dismissing Petitioner’s Charge of 

Discrimination and Petition for Relief consistent with the terms 

of this Recommended Order. 
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DONE AND ENTERED this 7th day of February, 2013, in 

Tallahassee, Leon County, Florida. 

S 

JAMES H. PETERSON, III 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 7th day of February, 2013. 

 

 

ENDNOTES 

 
1/
  Unless otherwise indicated, all references to the Florida 

Statutes, Florida Administrative Code, and federal laws are to 

the current versions which have not substantively changed since 

the time of the alleged discrimination. 

 
2/
  The particulars of Petitioner's allegations are set forth on 

the two pages attached to the Charge of Discrimination. 

 
3/
  For instance, an example of direct evidence in an age 

discrimination case would be the employer's memorandum stating, 

―Fire [petitioner] – he is too old,‖ clearly and directly 

evincing that the plaintiff was terminated based on his age.  

See Early v. Champion Int'l Corp., 907 F.2d 1077, 1081 (11th 

Cir. 1990)). 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the final order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

MARLENE SERRANO, 

 

 Petitioner, 

 

vs. 

 

ORANGE COUNTY FIRE RESCUE, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-2551 

   

RECOMMENDED ORDER 

 

On December 17, 2012, an administrative hearing in this case 

was held by video teleconference between Tallahassee and Orlando, 

Florida, before William F. Quattlebaum, Administrative Law Judge, 

Division of Administrative Hearings. 

APPEARANCES 

For Petitioner:  Scott Christopher Adams, Esquire 

                      LaBar and Adams, P.A. 

                      1527 East Concord Street 

                      Orlando, Florida  32803 

 

For Respondent:  Susan T. Spradley, Esquire 

                      Gray Robinson, P.A. 

                      Post Office Box 3068 

                      Orlando, Florida  32802 

 

STATEMENT OF THE ISSUE 

The issue in this case is whether Orange County Fire 

Rescue (Respondent) committed an act of unlawful employment 

discrimination against Marlene Serrano (Petitioner) in violation 

of the Florida Civil Rights Act of 1992. 
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PRELIMINARY STATEMENT 

On December 12, 2011, the Petitioner filed a discrimination 

complaint with the Florida Commission on Human Relations (FCHR), 

alleging that the Respondent had committed unlawful employment 

discrimination against the Petitioner because of her race and 

national origin. 

On May 29, 2012, the FCHR issued a "reasonable cause" 

determination, and, on June 21, 2012, the Petitioner filed a 

Petition for Relief with the FCHR.  On July 27, 2012, the FCHR 

forwarded the case to the Division of Administrative Hearings for 

further proceedings. 

The administrative hearing was initially scheduled for 

October 1, 2012, and was subsequently rescheduled for 

December 17 and 18, 2012, upon the joint request of the parties.  

The hearing concluded after the first day of hearing. 

At the hearing, the Petitioner testified on her own behalf, 

presented the testimony of two additional witnesses, and had 

Exhibits numbered 1 and 2 admitted into evidence.  The Respondent 

presented the testimony of five witnesses and had Exhibits 

numbered 1 and 2 admitted into evidence.  Joint Exhibits 

numbered 1 through 28 were also admitted into evidence. 

Prior to the hearing, the parties filed a Joint Pre-hearing 

Stipulation including a statement of admitted facts that are 

accepted and have been incorporated herein as necessary. 
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A Transcript of the hearing was filed on January 7, 2013.  

Both parties filed proposed recommended orders on January 14, 

2013, that have been considered in the preparation of this 

Recommended Order. 

FINDINGS OF FACT 

1.  The Petitioner is a Puerto Rican-born Hispanic female.  

At all times material to this case, the Petitioner was employed 

by the Orange County Fire Rescue Department (FRD), a unit of the 

Orange County government. 

2.  In order to increase the number of firefighters 

available to the Respondent, the FRD posted a job advertisement 

in July 2008 ("Job Req. #007931"), seeking to hire state-

certified paramedics who were capable of becoming state-certified 

firefighters. 

3.  The advertisement clearly indicated that applicants 

should be state-certified paramedics who were "[c]apable of 

successfully completing and maintaining the Florida State 

Firefighter certification after three (3) years of being hired."   

4.  Employees hired into the new paramedic-firefighter 

positions were identified as "paramedics."  Employees hired as 

paramedics only were identified as "PMOs."  

5.  On September 8, 2008, the FRD officially hired four 

paramedics for the positions advertised by Job Req. #007931.  The 

group included the Petitioner, two Caucasian females (Sarah 
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Wilson and Jennifer Massey) and a Caucasian male (Shane 

Doolittle). 

6.  It was commonly understood by those hired, including the 

Petitioner, that they were required to obtain state certification 

as firefighters by September 18, 2011, the third anniversary of 

their employment. 

7.  Pursuant to the advertised job requirements, the 

paramedics were required to pass a physical ability test 

(referred to as the "CPAT") and complete the Orange County 

firefighter orientation program.  The Petitioner passed the CPAT 

on her second attempt and completed the orientation program. 

8.  Candidates seeking to be certified by the State of 

Florida as firefighters are required to complete a 450-hour 

firefighter training course (commonly referred to as 

Firefighter I and II Minimum Standards classes) and to pass a 

firefighter certification exam. 

9.  The Petitioner had completed the Firefighter I and II 

Minimum Standards classes as of December 17, 2010. 

10.  On December 22, 2010, the Petitioner took the 

firefighter certification exam at the Central Florida Firefighter 

Academy and failed the hose and ladder components of the exam. 

11.  When the Petitioner failed to pass the exam, the 

Respondent placed her in a fire station with a ladder truck 

company so that she could improve her ladder skills. 
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12.  On February 22, 2011, the Petitioner retook the 

firefighter certification exam at a training facility in Ocala, 

Florida, where she successfully completed the hose component of 

the exam, but again failed the ladder component. 

13.  A candidate for firefighter certification is permitted 

to take the exam twice.  A candidate who twice fails the exam is 

required to retake the Firefighter II Minimum Standards class 

before being permitted to retake the certification exam. 

14.  On March 8, 2011, the Petitioner met with FRD officials 

to assess her progress towards obtaining the firefighter 

certification. 

15.  The Petitioner had received notice of the meeting on 

March 1, 2011, from Assistant Fire Chief Brian Morrow.  Similar 

meetings occurred with the other paramedics employed by the 

Respondent. 

16.  During the meeting, the Petitioner advised the FRD 

officials that she intended to dispute the results of her second 

test. 

17.  The Petitioner was aware that she could not retake the 

certification exam without retaking the Firefighter II Minimum 

Standards class.  Although the Petitioner contacted a training 

facility to inquire about course schedules, she did not attempt 

to retake the training course. 
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18.  The March 8 meeting and discussion was memorialized in 

a letter to the Petitioner dated March 14, 2011.  The letter 

contained an assessment of her progress towards certification.  

The letter also noted that she was required to obtain her state 

certification prior to September 18, 2011, and that failure to 

obtain certification by that date could result in termination of 

her employment.  The Petitioner received the letter on March 16, 

2011.   

19.  In an email dated March 22, 2011, to FRD 

Lieutenant John Benton, the Petitioner advised that she was 

trying to determine how she would be able to go to class and 

maintain her work schedule.  Lt. Benton forwarded the email to 

Assistant Fire Chief Morrow. 

20.  Assistant Fire Chief Morrow replied to the Petitioner's 

email on March 29, 2011, wherein he advised her that the FRD had 

met its obligation to fund the certification training.  He asked 

the Petitioner to advise him of the status of her appeal, to 

identify the class she was planning to take, and to outline her 

schedule and specify the hours she would use as vacation time and 

as "time trades."  He asked for a response "as soon as possible" 

and invited the Petitioner to contact him directly to resolve any 

questions. 

21.  The Petitioner received Assistant Fire Chief Morrow's 

March 29 email, but did not respond to it. 
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22.  Assistant Fire Chief Morrow subsequently contacted the 

Petitioner by telephone to inquire as to the issues noted in the 

email, but received little additional information from the 

Petitioner regarding her plans. 

23.  After receiving the official notice that she had failed 

her second attempt at the certification exam, the Petitioner 

filed an administrative appeal (DOAH Case No 11-1556) to dispute 

the scoring of the exam.  A hearing was conducted before an 

Administrative Law Judge (ALJ) on May 24, 2011.   

24.  On July 7, 2011, the ALJ issued a Recommended Order 

finding that the Respondent failed the exam and recommending that 

the appeal be denied.  By Final Order dated August 20, 2011, the 

State of Florida, Department of Financial Services, Division of 

State Fire Marshall, adopted the findings and recommendation of 

the ALJ and denied the Petitioner's appeal of the exam grading. 

25.  The Final Order specifically noted that the 

Petitioner's certification was denied until she obtained a 

passing score on the exam. 

26.  The Petitioner made no further efforts to become a 

state-certified firefighter.  She did not register to retake the 

Firefighter II Minimum Standards class. 

27.  As of September 17, 2011, the Petitioner was not a 

certified firefighter and was not actively engaged in seeking 

certification. 
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28.  Because the Petitioner did not meet the published job 

requirements and was making no effort to meet them, the 

Respondent terminated the Petitioner from employment on 

September 17, 2011. 

29.  The Respondent offered to permit the Petitioner to 

resign from her employment rather than be terminated, but she 

declined the offer. 

30.  At the hearing, the Petitioner testified that, after 

she twice failed to pass the certification exam and was 

unsuccessful in challenging the scoring of the second attempt, 

she had no further interest in obtaining the certification. 

31.  There is no evidence that the Petitioner requested an 

extension of the applicable three-year certification deadline.  

Nonetheless, the Petitioner has asserted that the Respondent 

provided deadline extensions to other paramedics and that the 

Respondent's actions, in not providing an extension to her and in 

terminating her employment, were based on her race or national 

origin.  There is no evidence to support the assertion. 

32.  The March 14, 2011, letter specifically referenced the 

published job requirements set forth in Job Req. #007931, as well 

as the applicable provisions of the Collective Bargaining 

Agreement (CBA) governing the Petitioner's employment by the 

Respondent. 
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33.  The Petitioner was a member of the Orange County 

Professional Fire Fighters Association.  Her employment by the 

Respondent was subject to a CBA dated December 14, 2010, between 

the Respondent and the Orange County Professional Fire Fighters 

Association, Local 2057, International Association of Fire 

Fighters. 

34.  Section IV, Article 60, of the CBA provided as follows: 

ARTICLE 60 - PARAMEDIC 

PROMOTIONS/STATUS CHANGE 

 

60.01  Employees in the Paramedic 

classification agree to, upon reaching 

three (3) years of employment [sic] to meet 

the requirements of the Firefighter 

classification.  Either upon reaching three 

(3) years of employment, or upon the desire 

of the department, the employee shall be 

moved from the Paramedic pay plan to Step 1 

of the Firefighter pay step plan or to the 

higher nearest step to the employee's 

Paramedic current rate of pay. 

 

60.02  Nothing in this Agreement shall 

prohibit the Orange County Fire/Rescue 

Department from terminating the employment 

of a Paramedic when upon reaching three (3) 

years employment the minimum requirements for 

the position of Firefighter have not been 

met. 

 

Employees not meeting the minimum 

qualifications by the three (3) year 

employment anniversary may be separated from 

county employment without a predetermination 

hearing (PDH) and without access to Article 

17 - Grievance and Arbitration Procedure of 

this contract.  It is the sole discretion 

of Fire Rescue Management to extend the 

three (3) year time frame limitation due to 
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case-by-case circumstances and/or operational 

need.  

 

35.  The evidence establishes that certification deadlines 

have rarely been extended by FRD officials.  The evidence fails 

to establish that FRD officials have considered race or national 

origin in making decisions related to deadline extensions. 

36.  Sarah Wilson, a Caucasian female, was hired at the same 

time as the Petitioner and the deadline by which she was required 

to have obtained firefighter certification was September 18, 

2011. 

37.  Ms. Wilson completed the training course on 

September 15, 2011.  She was scheduled to sit for the 

certification exam on October 4 and 5, 2011. 

38.  The scheduling of the exam was the responsibility of 

the training facility.  Neither Ms. Wilson nor the Respondent had 

any control over the testing date or the scheduling of the exam.  

The Respondent permitted Ms. Wilson to remain employed beyond the 

certification deadline and through the dates of the exam, an 

extension of 17 days. 

39.  The extension granted to Ms. Wilson was the only time 

that the Respondent has allowed a paramedic more than 36 months 

of employment in which to obtain the required certification. 

40.  Ms. Wilson passed the firefighter exam on October 4 

and 5, 2011, and became a state-certified firefighter.  Had 
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Ms. Wilson not passed the exam on October 4 and 5, 2011, her 

employment would have been terminated by the Respondent. 

41.  At the time of the hearing, Ms. Wilson retained all 

required certifications and remained employed as a firefighter 

paramedic with the FRD. 

42.  In contrast to Ms. Wilson, the Petitioner was making no 

effort to obtain the required certification when the 

certification deadline passed.   

43.  There was no evidence that the Respondent's extension 

of Ms. Wilson's certification deadline was based upon race or 

national origin. 

44.  Jennifer Massey, a Caucasian female who was hired at 

the same time as the Petitioner, left her employment with the 

Respondent prior to the certification deadline. 

45.  Shane Doolittle, a Caucasian male, was hired at the 

same time as the Petitioner, and the deadline by which he was 

required to have obtained firefighter certification was 

originally September 18, 2011.  However, Mr. Doolittle was called 

to active military duty for three months during the three-year 

certification period. 

46.  In order to provide Mr. Doolittle with the full 

36 months of employment prior to the certification deadline, the 

Respondent extended Mr. Doolittle's certification deadline by 

three months, to December 18, 2011. 
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47.  In contrast to Mr. Doolittle, the Petitioner was 

employed and present with the FRD throughout the three-year 

period and had a full 36 consecutive months in which to obtain 

the required certification. 

48.  There was no evidence that the Respondent's extension 

of Mr. Doolittle's certification deadline was based upon race or 

national origin. 

49.  Mr. Doolittle did not become certified by the extended 

deadline, and the Respondent terminated his employment on 

December 18, 2011. 

50.  There is no evidence that the Respondent was not 

invested in each paramedic successfully completing their training 

and meeting the requirements set forth in Job Req. #007931.  The 

Respondent hired 12 paramedics in 2008.  The Respondent paid the 

tuition and equipment costs for each paramedic who sought state 

certification as a firefighter.  Additionally, the Respondent 

paid the salaries and benefits for the paramedics while in 

classes or exams, as well as the costs of the employees who 

covered the shifts of such paramedics. 

51.  The Petitioner received the same training and benefits 

as all other employees seeking certification.   

52.  The Respondent anticipated that the Petitioner would 

ultimately complete the training and exam requirements for 
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certification, and she participated in the recruit training 

graduation ceremony with her colleagues. 

53.  The 2008 hires included a Puerto Rican-born Hispanic 

male who obtained his firefighter certification prior to the 

deadline, and a Caucasian male who resigned from employment in 

lieu of termination because he had not obtained the firefighter 

certification by the deadline and was making no progress towards 

doing so. 

54.  During the termination meeting with the Petitioner, FRD 

Chief Michael Howe advised the Petitioner that she was eligible 

for re-employment with the FRD if she obtained the firefighter 

certification. 

55.  About a week after the termination meeting, Chief Howe 

called the Petitioner and left a voice message, offering to loan 

equipment to the Petitioner and to sponsor her for a discount on 

tuition costs, should she choose to retake the required course 

and become re-eligible for the certification exam.  Chief Howe 

received no response from the Petitioner. 

CONCLUSIONS OF LAW 

56.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding.  §§ 120.57(1) and 760.11(4), Fla. Stat. (2012). 

57.  Section 760.10(1)(a), Florida Statutes (2011), states 

that it is unlawful to "discharge or to fail or refuse to hire 
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any individual, or otherwise to discriminate against any 

individual with respect to compensation, terms, conditions, or 

privileges of employment, because of such individual’s race, 

color, religion, sex, national origin, age, handicap, or marital 

status."  Florida courts interpreting the provisions of the 

referenced statute have held that federal discrimination laws 

should be used as guidance when construing provisions of the 

Florida law.  See Brand v. Fla. Power Corp. 633 So. 2d 504, 509 

(Fla. 1st DCA 1994); Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 

2d 1205 (Fla. 1st DCA 1991).  Accordingly, the legal analysis 

applicable to federal discrimination laws is properly considered 

in this case. 

58.  The Petitioner has the burden to establish 

discrimination either by direct or indirect evidence.  Direct 

evidence is evidence that, if believed, would prove the existence 

of discrimination without inference or presumption.  Carter v. 

City of Miami, 870 F.2d 578, 581-582 (11th Cir. 1989).  Blatant 

remarks, whose intent could be nothing other than to 

discriminate, constitute direct evidence of discrimination.  See 

Earley v. Champion International Corp., 907 F.2d 1077, 1081 (11th 

Cir. 1990).  There is no evidence of direct discrimination in 

this case.   

59.  Absent direct evidence of discrimination, the 

Petitioner has the burden of establishing a prima facie case of 
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discrimination.  St. Mary's Honor Center v. Hicks, 509 U.S. 502 

(1993); Texas Dep't of Cmty. Aff. v. Burdine, 450 U.S. 248 

(1981); McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).  

In order to establish a prima facie case of discrimination, the 

Petitioner must show that:  she is a member of a protected group; 

she is qualified for the employment position; she was subject to 

an adverse employment decision; and she was treated less 

favorably than were similarly-situated persons outside the 

protected class.  McDonnell Douglas, 411 U.S. at 802. 

60.  If the Petitioner establishes the facts necessary to 

demonstrate a prima facie case, the employer must then articulate 

some legitimate, nondiscriminatory reason for the challenged 

employment decision.  The employer is required only to "produce 

admissible evidence which would allow the trier of fact 

rationally to conclude that the employment decision had not been 

motivated by discriminatory animus."  Burdine, 450 U.S. at 257.  

The employer "need not persuade the court that it was actually 

motivated by the proffered reasons. . . ."  Burdine, 450 U.S. at 

254.  This burden has been characterized as "exceedingly light."  

Perryman v. Johnson Products Co., Inc., 698 F.2d 1138, 1142 (11th 

Cir. 1983). 

61.  Assuming that the employer articulates a legitimate, 

nondiscriminatory reason for the employment decision, the burden 

shifts back to the Petitioner, who must then establish that the 
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reason offered by the employer is not the true reason, but is 

mere pretext for the decision.   

62.  The ultimate burden of persuading the trier of fact 

that there was intentional discrimination by the Respondent 

remains with the Petitioner.  Burdine, 450 U.S. at 253.   

63.  In this case, the Petitioner has failed to establish 

the elements required to establish a prima facie case.  While the 

evidence establishes that the Petitioner is a member of a 

protected group and that she was subject to an adverse employment 

decision, the evidence fails to establish that the Petitioner was 

qualified to retain the job for which she was hired, or that she 

was treated less favorably than was a similarly-situated person 

outside the protected class. 

64.  The evidence fails to establish that the Petitioner was 

qualified to retain her employment as a paramedic.  The 

Respondent terminated the Petitioner's employment because she was 

not qualified for the position.  The paramedics hired by the 

Respondent in response to Job Req. #007931 were expected to 

become state-certified firefighters within three years of their 

employment.  At the end of the three-year period, the Petitioner 

had not obtained the required certification and was making no 

effort to become certified.   

65.  There is no evidence that the Respondent's termination 

was based on the Petitioner's race or national origin.   
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66.  The Petitioner has also asserted that she was treated 

less favorably than were similarly-situated persons outside the 

protected class, because some paramedics received certification 

deadline extensions.  The evidence fails to establish that any 

similarly-situated paramedics received extensions of the 

certification deadline.   

67.  Initially, it should be noted that there is no evidence 

whatsoever that the Petitioner even requested an extension.  In 

any event, neither Ms. Wilson nor Mr. Doolittle, both of whom 

received certification deadline extensions, can be considered 

similarly situated to the Petitioner.   

68.  The only evidence that an uncertified paramedic has 

ever been employed beyond the certification deadline was the 17-

day extension provided for Ms. Wilson to complete the 

certification process.  The evidence fails to establish that the 

Petitioner and Ms. Wilson were similarly situated.   

69.  Upon the expiration of the certification deadline, 

Ms. Wilson had completed the required training and was waiting 

for the exam to be administered.  Neither Ms. Wilson nor the 

Respondent had any control over the exam schedule.  Had 

Ms. Wilson not passed the certification exam, her employment 

would have been terminated.   

70.  In contrast, the Petitioner was not eligible to retake 

the certification exam unless she repeated the Firefighter II 
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Minimum Standards class, and she had not even enrolled in the 

course. 

71.  As to the extension of the certification deadline 

applicable to Mr. Doolittle, the three-month extension did 

nothing other than to allow him the full three years that was 

allotted to all paramedics, including the Petitioner, to obtain 

certification.  The three-month extension corresponded directly 

to the three-month period during which Mr. Doolittle, on active 

military duty, was away from the FRD.   

72.  When the extended deadline passed without Mr. Doolittle 

having obtained the required certification, the Respondent 

terminated his employment in the same way the Petitioner's 

employment had been terminated.  There is no evidence that 

Mr. Doolittle was treated more favorably than was the Petitioner. 

73.  Because the Petitioner failed to establish a prima 

facie case of discrimination, it is unnecessary to continue the 

legal analysis of the Petitioner's complaint.  However, presuming 

that the Petitioner's evidence had established a prima facie 

case, the Respondent has clearly articulated a legitimate, 

nondiscriminatory rationale for the employment decisions 

referenced herein, and there is no evidence that the reasons 

underlying the Respondent's employment decisions were a pretext 

for unlawful employment discrimination. 



19 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the complaint filed by 

the Petitioner against the Respondent in this case. 

DONE AND ENTERED this 8th day of February, 2013, in 

Tallahassee, Leon County, Florida. 

S                                   

WILLIAM F. QUATTLEBAUM 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 8th day of February, 2013. 
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Scott Christopher Adams, Esquire 

LaBar and Adams, P.A. 

1527 East Concord Street 

Orlando, Florida  32803 

 

Cheyanne Costilla, Interim General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

EDWARD GIVENS, 

 

     Petitioner, 

 

vs. 

 

V.T.F. PROPERTIES, LLC, 

 

     Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-3493 

   

RECOMMENDED ORDER 

 

This case was heard on January 14, 2013, in Macclenny, 

Florida, before E. Gary Early, a designated Administrative Law 

Judge of the Division of Administrative Hearings. 

APPEARANCES 

 

For Petitioner:  Edward Givens, pro se 

     604 Joan Street 

     Macclenny, Florida  32063 

                            

For Respondent:  Frank E. Maloney, Jr., Esquire 

     445 East Macclenny Avenue 

     Macclenny, Florida  32063 

 

STATEMENT OF THE ISSUE 

Whether Petitioner was the subject of discriminatory 

housing practices based on his race or his handicap, in 

violation of the Florida Fair Housing Act, chapter 760, Part II, 

Florida Statutes. 

 

 



 2 

PRELIMINARY STATEMENT 

On August 15, 2012, Petitioner signed a Housing 

Discrimination Complaint, which was thereupon served on the 

Florida Commission on Human Relations (FCHR).  The complaint 

alleged that Respondent discriminated against Petitioner based 

on his race and his disability.  The basis for the claim of 

discrimination was that Respondent engaged in an incident that 

constituted unlawful coercion, intimidation, threats, or 

interference in the exercise of his rights in connection with 

his tenancy in a rental apartment, and that Petitioner was 

unlawfully charged for damage related to a broken water pipe, in 

violation of the Fair Housing Act. 

An investigation of the complaint was made by the FCHR.  On 

October 11, 2012, the FCHR issued its Notice of Determination of 

No Cause, which incorporated its October 8, 2012, investigatory 

Determination, and which concluded that there was no reasonable 

cause to believe that a discriminatory housing practice had 

occurred.  

Petitioner disagreed with the FCHR‟s determination and 

filed a Petition for Relief.  The petition was forwarded to the 

Division of Administrative Hearings for a formal hearing.  The 

final hearing was scheduled for December 11, 2012.  Respondent 

requested a continuance of the hearing, but subsequently 

withdrew the motion. 
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On the day of the final hearing, the undersigned was taken 

ill, and was not able to travel to Macclenny.  The parties were 

notified, and the hearing was continued.  The hearing was reset 

for January 14, 2013, and was held as scheduled. 

At the hearing, Petitioner testified on his own behalf and 

offered the testimony of Lucia Gadsby, a Community Behavioral 

Services Specialist for the Northeast Florida State Hospital; 

Bianca Gaines-Givens, a Rehabilitation Specialist for the 

Northeast Florida State Hospital and personal friend of 

Petitioner; Misty Lee, a personal friend of Petitioner; Jacoby 

Givens, Petitioner‟s cousin; and Leroy Givens, Jr., Petitioner‟s 

father.  Petitioner offered Petitioner‟s Exhibits P1-P3, which 

were received in evidence.  Respondent presented the testimony 

of Fred Stivender, Respondent‟s property manager.  Respondent 

offered Respondent‟s Exhibits R1-R5, which were received in 

evidence.  

The final hearing was not transcribed.  The time for 

submission of proposed orders was set at ten days from the date 

of the final hearing.  Respondent timely filed its Proposed 

Order, which has been considered in the preparation of this 

Recommended Order.  Petitioner did not file a proposed order. 

References to statutes are to Florida Statutes (2012) 

unless otherwise noted.  
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FINDINGS OF FACT 

 1.  At all times relevant to this cause, Petitioner was a 

tenant of a rental apartment located at 284 South First Street, 

Apartment 6, Macclenny, Florida (the Apartment).  Petitioner‟s 

tenancy was established by a lease agreement with a final 

effective date of November 24, 2009.  Petitioner moved out of 

the apartment on May 3, 2012.  

 2.  Respondent is a Florida Limited Liability Company.  

Among its other holdings, Respondent owns four 4-plex units 

located on First Street, Second Street, and Third Street in 

Macclenny, one of which includes the Apartment.   

 3.  The racial make-up of the tenants occupying 

Respondent‟s apartments in the vicinity is roughly 50 percent 

African-American and 50 percent Caucasian. 

    4.  Petitioner is African-American.   

 5.  Petitioner has an unspecified mental condition.  He 

takes medications for management of his symptoms, and receives 

periodic visits from Ms. Gadsby to ensure that he is complying 

with his medication regimen.  Petitioner does not receive 

disability benefits from the Social Security Administration. 

 6.  Petitioner holds a bachelor‟s degree in criminal 

justice from Benedict College in South Carolina.   

 7.  As part of the application for rental of the Apartment, 

Petitioner was asked “[h]ave you been arrested or had criminal 
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charges filed against you? (If yes, please list them).”  In 

response to the application question, Petitioner answered “yes 

Trepass [sic.].”  The trespass charge was related to a 

misdemeanor incident that occurred at an unspecified time in 

Fort Lauderdale, Florida.  Petitioner failed to disclose a 

felony conviction for an incident that had occurred in South 

Carolina.  Petitioner stated that he thought the requirement to 

disclose criminal charges applied only to charges arising from 

incidents having occurred in Florida.  However, nothing in the 

application can be read to support that limitation.  As such, 

Petitioner materially falsified his lease application. 

 8.  Petitioner cut hair for members of his church, 

neighbors, family, and friends at the Apartment, and had done so 

for the two-and-one-half years of his tenancy.  He equipped the 

Apartment with a barber chair and a small waiting area.  He 

accepted “donations” of food, clothes, and cash for his 

services.  The cash receipts were used to pay his electric and 

water bills, among other things.  Thus, despite its small scale 

and limited clientele, Petitioner operated what can only be 

described as a barbershop from the Apartment. 

 9.  The Lease Agreement between Petitioner and Respondent 

provides that the Apartment was not to be used “for any other 

purpose than as a private dwelling unit.”  The Lease Agreement 

also provides that Petitioner was to comply with all applicable 
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building and housing codes.  The Macclenny Code of Ordinances, 

Part III, Section 4-105, provides that home occupations are 

subordinate and incidental to a residential neighborhood, but 

that certain occupations, including barbershops, “shall not be 

considered as home occupations under any circumstance.”  Thus, 

Petitioner‟s operation of a barbershop from the Apartment was a 

violation of the Lease Agreement.   

 10.  There were no apparent landlord/tenant disputes 

involving Petitioner‟s tenancy until late 2011.  Mr. Stivender 

testified that he began to receive periodic complaints from 

tenants in the area regarding the Apartment, including cars 

being parked on the grass and in the road, loud music, and 

people milling about the premises.  He testified that at least 

one tenant advised Respondent that she was afraid to venture out 

of her apartment due to the number of people in the area.   

 11.  The testimony of Mr. Stivender regarding complaints of 

other tenants would be hearsay if taken for the truth of the 

matters asserted.  However, the undersigned accepts his 

testimony as evidence, not of the facts surrounding the alleged 

complaints, but of a non-discriminatory reason for actions to be 

described herein, most notably the events of March 6, 2012.   

 12.  At the end of October 2011, Petitioner was cited by 

Respondent for having more than one car regularly parked at the 

Apartment.  Petitioner‟s car was not in running condition.  The 
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other cars parked at the Apartment belonged to friends or 

relatives.  Petitioner subsequently sold his vehicle, and would 

borrow his father‟s or his cousin‟s car when needed.  The 

incident caused bad feelings between the parties. 

 13.  On November 1, 2011, Respondent sent a notice to each 

of its tenants in Macclenny.  Although the notice was 

precipitated by the complaints against Petitioner and 

Respondent‟s observations of activities in and around the 

Apartment, the notice was not limited to Petitioner.  The notice 

cited provisions of the common lease agreement regarding the use 

of the premises and tenant conduct, and advised that excessive 

noise, driving on the grass, and “loitering” would be cause for 

eviction.  The notice further advised that the landlord would 

“be patrolling the area on a regular basis at night to check for 

violations.” 

 14.  On March 6, 2012, Mr. Ferreria was driving by the 

Apartment at approximately 10:30 p.m.  There were, along with 

Petitioner and his daughter, three guests at the Apartment, 

Bianca Gaines-Givens, Jacoby Givens, and Misty Lee.  They were 

playing music on an electronic keyboard. 

 15.  Mr. Ferreria stopped his car on the side of the road.  

He called his property manager, Mr. Stivender, and advised him 

that he was going to go speak with Petitioner about the noise 

coming from the Apartment. 
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 16.  Mr. Stivender works for a gas company, and was at work 

routing gas trucks.  Mr. Stivender advised that he was going to 

come to the Apartment, and asked Mr. Ferreria to wait for him 

before speaking with Petitioner.     

 17.  Ms. Gaines-Givens and Mr. Jacoby Givens left the 

Apartment after Mr. Ferreria‟s arrival in the neighborhood, and 

noticed Mr. Ferreria sitting in his vehicle.  They drove away 

from the Apartment, but decided to return shortly thereafter.  

By the time they returned, Mr. Ferreria and Mr. Stivender were 

leaving.  Thus, they did not witness the confrontation described 

herein. 

 18.  After Ms. Gaines-Givens and Mr. Jacoby Givens drove 

off, Mr. Ferreria, disregarding Mr. Stivender‟s request, went to 

the Apartment and knocked on the door.  It was, by then, 

approximately 10:45 p.m.  When Petitioner answered the door, the 

two immediately began a heated discussion over the music and the 

cars. 

 19.  Ms. Lee went to the back of the Apartment when 

Mr. Ferreria arrived.  She heard yelling, but heard nothing of a 

racial nature. 

 20.  Shortly after Mr. Ferreria arrived at the Apartment, 

Mr. Stivender arrived on the scene.  Mr. Stivender is a solidly 

built man, and could be an intimidating presence under the right 

circumstances.  These were the right circumstances. 
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 21.  Mr. Stivender physically moved Mr. Ferreria out of the 

way, and came between Mr. Ferreria and Petitioner.  He was 

primed for a confrontation.  He had his hand in his pocket, but 

testified convincingly that he was not armed.
1/
  He and 

Petitioner had a loud and angry exchange of words, and 

Mr. Stivender forcefully suggested to Petitioner that it would 

probably be best if he moved out of the Apartment.  

 22.  After Mr. Stivender appeared on the scene, Ms. Lee 

came out from the back of the Apartment.  She recognized 

Mr. Stivender as Respondent‟s “office manager.”  She noted that 

Mr. Stivender had his hand in his pocket, and was talking loudly 

and pointing his finger in Petitioner‟s face.   

 23.  Ms. Lee went outside and spoke with Mr. Ferreria.  She 

testified that Mr. Ferreria indicated that some of the neighbors 

were afraid of Petitioner because of the noise and the number of 

people who hung around the Apartment.   

 24.  The confrontation ended with Mr. Ferreria and 

Mr. Stivender leaving the premises.  The police were not called. 

 25.  The next morning, Petitioner called Ms. Gadsby. 

Petitioner frequently called Ms. Gadsby when he was feeling 

“stressed.”  She went to see him that morning, and testified 

that he was very upset over the events of the previous evening.  

She returned that afternoon for a “well-check,” and he was doing 

better. 
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 26.  On March 15, 2012, Petitioner called the Baker County 

Sheriff‟s Office to report the March 6, 2012, incident.  A 

deputy went to the Apartment, spoke with Petitioner and Ms. Lee, 

took their sworn statements, and prepared an offense report.  

The description of the incident as reflected in the report, 

including statements made by Petitioner and Ms. Lee, did not 

contain any account of racial threats or epithets, or any 

allegation of discriminatory intent based on race or handicap.
2/
     

 27.  Other than Mr. Stivender‟s statement made in the heat 

of the March 6 argument, Respondent made no effort to evict or 

otherwise remove Petitioner from the Apartment.            

 28.  On March 31, 2012, Petitioner noticed water coming 

from behind a wall of the Apartment.  He called Respondent, and 

Mr. Stivender came to the Apartment to inspect.  Mr. Stivender 

first suspected that the air-conditioning unit was leaking.  The 

air conditioner was turned off and Mr. Stivender left, intending 

to contact an air-conditioning repair service. 

 29.  By 6:00 p.m. on March 31, 2012, the rate of the leak 

was such that it was determined that a water pipe had burst 

under the foundation of the Apartment.  Petitioner did not know 

where the shut-off valve was located, and was unable to stop the 

flow, which began to cover the floor in several rooms of the 

Apartment.  Mr. Stivender returned to the Apartment, and 

determined that a car owned by one of Petitioner‟s guests was 
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parked on the grass, and was over the meter box with the shut-

off valve.  The car was moved, and the water turned off.       

 30.  Respondent called a plumber to fix the pipe.  Since 

the pipe was under the foundation, and in order to avoid 

breaking up the slab, the repair was accomplished by re-routing 

the pipe in the wall of the Apartment.  The repair entailed 

cutting an access hole in the drywall.  That hole was not 

immediately repaired. 

 31.  Respondent also called Servpro to perform water 

cleanup services.  The standing water was vacuumed up, and large 

fans and dehumidifiers were placed in the Apartment to dry it 

out.   

 32.  While the repairs and drying activities were ongoing, 

Respondent paid for Petitioner and his daughter to stay in a 

motel in Macclenny.  They were there for three to four days.  

Respondent paid Petitioner‟s power bill for the days that 

Petitioner was unable to use the Apartment. 

 33.  Petitioner returned to the Apartment, and stayed there 

for some time.  He was upset that the access hole for the pipe 

repair had not been closed up, and that the baseboards had not 

been replaced in some areas. 

 34.  On April 9, 2012, Petitioner wrote to Respondent about 

the effects of the water leak.  After thanking Respondent for 

the “compassion” shown to Petitioner and his family during the 
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event, he complained about the damage to his personal property 

resulting from the water leak, and an odor “suggesting the 

presence of mold.”  He stated his belief that his daughter‟s 

preexisting asthma was aggravated by the smell in the Apartment. 

 35.  In his April 9, 2012, letter, Petitioner also stated 

that “due to my mental health condition, I am on prescribed 

medicine that has now been adjusted to assist me through this 

stressful situation.”  Petitioner‟s statement, which was not 

accompanied by any form of medical evidence, was not sufficient 

to place Respondent on notice that Petitioner had a record of 

having, or was regarded as having, any form of mental 

disability.   

 36.  Mr. Stivender testified that no one ever advised 

Respondent that Petitioner had a mental disability, and that 

Respondent had no such knowledge.  The April 9, 2012, letter 

being insufficient on its own to convey such information, 

Mr. Stivender‟s testimony is credited.   

 37.  On May 3, 2012, Petitioner moved out of the Apartment.  

He had been served with no eviction notice or other written 

request to vacate.  Petitioner gave no notice to Respondent, but 

dropped off his key at Mr. Ferreria‟s business on the day he 

moved out.  

 38.  Mr. Stivender testified that Petitioner left the 

Apartment in a filthy, deplorable condition.  As a result, 
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Respondent withheld Petitioner‟s $400.00 security deposit to 

offset the costs of returning the Apartment to rentable 

condition.  Petitioner testified that the Apartment was not in 

poor condition when he moved out, and that some of the damage 

was the result of the pipe leak.  However, Petitioner did not 

testify, or even suggest, that the decision to withhold the 

deposit was the result of any racial hostility or animus, or of 

any reaction to his handicap. 

 39.  Petitioner failed to introduce any evidence that he 

was treated differently under similar circumstances than were 

tenants of Respondent who were not African-American, or who did 

not have comparable mental disabilities.    

Ultimate Findings of Fact 

40.  There was no competent, substantial evidence adduced 

at the hearing that Respondent undertook any act pertaining to 

Petitioner‟s occupancy of the Apartment based on Petitioner‟s 

race.   

41.  Petitioner failed to prove that Respondent knew of 

Petitioner‟s mental disability or handicap, or that Respondent 

regarded Petitioner as having any such mental disability or 

handicap. 

42.  Petitioner failed to prove that Petitioner‟s race or 

handicap caused or contributed to the March 6, 2012, 

confrontation.  Rather, the evidence demonstrates that the 
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confrontation resulted from noise, issues with cars and parking, 

and complaints directed to Petitioner by other tenants.    

43.  Petitioner failed to prove that he was ready, willing, 

and able to continue to rent the Apartment, but that Respondent 

refused to allow him to do so. 

44.  Petitioner failed to prove that Respondent took any 

action to evict him from the Apartment, or to otherwise 

intentionally interfere with Petitioner‟s occupancy of the 

premises.  To the contrary, the evidence supports a finding that 

Respondent took reasonable and appropriate steps to repair and 

remediate the Apartment after the water line break, and provided 

no-cost accommodations to Petitioner while the Apartment was not 

habitable.  The repairs may not have been completed to 

Petitioner‟s satisfaction, but any such deficiency was not the 

result of discrimination against Petitioner based on his race or 

his handicap. 

45.  Petitioner failed to prove that Respondent‟s decision 

to withhold his security deposit was based on Petitioner‟s race 

or handicap.   

46.  In sum, the evidence did not establish that Petitioner 

was the subject of unlawful discrimination in the provision of 

services or facilities in connection with his dwelling based on 

his race or his handicap.   
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CONCLUSIONS OF LAW 

 47.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  § 120.57(1), Fla. Stat. (2012). 

 48.  Florida‟s Fair Housing Act, sections 760.20 through 

760.37, Florida Statutes, makes it unlawful to discriminate 

against persons in matters incident to a dwelling on the basis 

of the persons‟ race or handicap.  In that regard, subsection 

760.23(2), provides that: 

It is unlawful to discriminate against any 

person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection therewith, because 

of race, color, national origin, sex, 

handicap, familial status, or religion. 

 

 49.  Subsection 760.23(7) provides, in pertinent part, that 

“[i]t is unlawful to discriminate in the sale or rental of . . . 

a dwelling to any buyer or renter because of a handicap of (a) 

[t]hat buyer or renter . . . .” 

 50.  Subsection 760.23(8) provides, in pertinent part, that 

“[i]t is unlawful to discriminate against any person in the 

terms, conditions, or privileges of sale or rental of a 

dwelling, . . . because of a handicap of: (a)  That buyer or 

renter . . . .”  

 51.  The Florida Fair Housing Act is patterned after Title 

VIII of the Civil Rights Act of 1968, as amended by the Fair 
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Housing Act of 1988, and discrimination covered under the 

Florida Fair Housing Act is the same discrimination prohibited 

under the Federal Fair Housing Act.  Savanna Club Worship Serv. 

v. Savanna Club Homeowners' Ass'n, 456 F. Supp. 2d 1223, 1224 

(S.D. Fla. 2005); see also Loren v. Sasser, 309 F.3d 1296, 1300 

(11th Cir. 2002).  When “a Florida statute is modeled after a 

federal law on the same subject, the Florida statute will take 

on the same constructions as placed on its federal prototype.”  

Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994); see also Millsap v. Cornerstone Residential Mgmt., 

2010 U.S. Dist. LEXIS 8031 (S.D. Fla. 2010); Dornbach v. Holley, 

854 So. 2d 211, 213 (Fla. 2d DCA 2002); Fla. Dep't of Cmty. Aff. 

v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991). 

 52.  Petitioner has the burden of proof to establish that 

Respondent violated the Florida Fair Housing Act.  § 760.34(5), 

Fla. Stat.; Fla. Dep't of Transp. v. J.W.C. Co., Inc., 396 So. 

2d 778 (Fla. 1st DCA 1981). 

 53.  Petitioner proved that he was African-American, a 

protected class under the Fair Housing Act. 

 54.  Subsection 760.22(7), Florida Statutes, defines the 

term “handicap,” in pertinent part, as “a physical or mental 

impairment which substantially limits one or more major life 

activities, or he or she has a record of having, or is regarded 

as having, such physical or mental impairment.”  That definition 
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is virtually identical to that in the federal Fair Housing Act, 

42 U.S.C. subsection 3602(h).  

 55.  The Fair Housing Act does not define the term “major 

life activities.”  However, “noting congressional intent that 

provisions of [the Fair Housing Act] related to disability be 

read similarly to provisions in [the Americans with Disabilities 

Act],” the Middle District of Florida has applied the ADA 

definition to the Fair Housing Act, holding that “major life 

activities” means "caring for oneself, performing manual tasks, 

seeing, hearing, eating, sleeping, breathing, learning, reading, 

concentrating, thinking, communicating, interacting with others, 

and working."  McKay v. S. Seas E. Condo Apts. of Marco Island, 

Inc., 2012 U.S. Dist. LEXIS 96495, *10, fn.6 (M.D. Fla. 2012.) 

 56.  Petitioner offered little medical or psychiatric 

evidence to establish his disability.  See Taggart v. Associated 

Estates Realty Corp., 2011 U.S. Dist. LEXIS 101509, *7-8 (S.D. 

Ohio, 2011); McCree v. Lexington Vill. Apts. & Amurcon Corp., 

2010 U.S. Dist. LEXIS 22873, *17-18 (E.D. Mich. 2010); Hawn v. 

Shoreline Towers Phase I Condo. Ass‟n., 2009 U.S. Dist. LEXIS 

24846, *16-17 (N.D. Fla. 2009).  Petitioner‟s appearance and 

participation at the final hearing provided no suggestion of any 

significant limitations based on his disability.  Although he 

was occasionally hesitant in his speech, the evidence in this 

case was insufficient to establish that Petitioner was 
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substantially limited in his ability to perform a major life 

activity. 

 57.  Petitioner did offer the testimony of Ms. Gadsby, a 

community behavioral services specialist who assisted Petitioner 

in keeping up with medications prescribed for controlling 

symptoms of an unspecified mental disability.  Therefore, there 

was evidence, scant though it may have been, that Petitioner has 

a record of having a mental impairment.  Thus, Petitioner met 

his initial burden of proving that he suffered from a handicap 

as defined in the relevant statutes.  

58.  A plaintiff may proceed under the Fair Housing Act 

under theories of either disparate impact or disparate 

treatment, or both.  Head v. Cornerstone Residential Mgmt., 2010 

U.S. Dist. LEXIS 99379 (S.D. Fla. 2010).  To establish a prima 

facie case of disparate impact, Petitioner would have to prove a 

significantly adverse or disproportionate impact on a protected 

class of persons as a result of Respondent‟s facially neutral 

acts or practices.  Head v. Cornerstone Residential Mgmt., 

supra, citing E.E.O.C. v. Joe‟s Stone Crab, Inc., 220 F.3d 1263, 

1278 (11th Cir. 2000).  To prevail on a disparate treatment in 

housing claim, Petitioner would have to come forward with 

evidence that he was treated differently than similarly-situated 

tenants.  Head v. Cornerstone Residential Mgmt., supra (citing 

Schwarz v. City of Treasure Island, 544 F.3d 1201, 1216 (11th 
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Cir. 2008)) and Hallmark Dev., Inc. v. Fulton County, 466 F.3d 

1276, 1286 (11th Cir. 2006).    

59.  In establishing that he was the subject of 

discrimination, Petitioner could either produce direct evidence 

of discrimination that motivated disparate treatment in the 

provision of services to him, or prove circumstantial evidence 

sufficient to allow the trier of fact to infer that 

discrimination was the cause of the disparate treatment.  See 

King v. Auto, Truck, Indus. Parts & Supply, 21 F. Supp. 2d 1370, 

1381 (N.D. Fla. 1998). 

60.  Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent without resort to 

inference or presumption.  Denney v. City of Albany, 247 F.3d 

1172, 1182 (11th Cir. 2001); Holifield v. Reno, 115 F.3d 1555, 

1561 (11th Cir. 1997).  Courts have held that “„only the most 

blatant remarks, whose intent could be nothing other than to 

discriminate. . .‟ will constitute direct evidence of 

discrimination.”  Damon v. Fleming Supermarkets of Fla., Inc., 

196 F.3d 1354, 1358-59 (11th Cir. 1999)(citations omitted). 

61.  Petitioner presented no direct evidence of 

discrimination by Respondent related to its rental of the 

Apartment to Petitioner.  There were no statements or acts of 

any kind that could be construed to have been directed to 

Petitioner‟s race or handicap. 
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62.  When there is no direct evidence of discrimination, 

fair housing cases are subject to the three-part test set forth 

in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) and 

Texas Dep‟t of Cmty. Affairs v. Burdine, 450 U.S. 248 (1981).  

Boykin v. Bank of America Corp., 162 Fed. Appx. 837, 838; 2005 

U.S. App. LEXIS 28415 (11th Cir. 2005); see also Massaro v. 

Mainlands Section 1 & 2 Civic Ass‟n, Inc., 3 F.3d 1472, 1476 n.6 

(11th Cir. 1993); Secretary, U.S. Dept. of Hous. and Urban Dev., 

on Behalf of Herron v. Blackwell, 908 F.2d 864, 870 (11th Cir. 

1990); Savannah Club Worship Serv. v. Savannah Club Homeowners‟ 

Ass‟n, 456 F. Supp. 2d at 1231-1232. 

63.  Under the three-part test, Petitioner has the initial 

burden of establishing a prima facie case of unlawful 

discrimination.  McDonnell Douglas Corp. v. Green, at 802; Texas 

Dep‟t of Cmty. Aff. v. Burdine, at 252-253; Burke-Fowler v. 

Orange Cnty., Fla., 447 F.3d 1319, 1323 (11th Cir. 2006); 

Valenzuela v GlobeGround North America, LLC., 18 So. 3d at 22.  

“The elements of a prima facie case are flexible and should be 

tailored, on a case-by-case basis, to differing factual 

circumstances."  Boykin v. Bank of America Corp. 162 Fed. Appx. 

at 838-839, citing Fitzpatrick v. City of Atlanta, 2 F.3d 1112, 

1123 (11th Cir. 1993). 

64.  If Petitioner is able to prove a prima facie case by a 

preponderance of the evidence, the burden shifts to Respondent 
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to articulate a legitimate, non-discriminatory reason for its 

actions.  Texas Dep‟t of Cmty. Aff. v. Burdine, 450 U.S. at 255; 

Dep‟t of Corr. v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991).  

Respondent has the burden of production, not persuasion, to 

demonstrate to the finder of fact that its action as a landlord, 

upon which the complaint was made, was non-discriminatory.  

Dep‟t of Corr. v. Chandler, supra.  This burden of production is 

"exceedingly light."  Holifield v. Reno, 115 F.3d 1555, 1564 

(11th Cir. 1997); Turnes v. Amsouth Bank, N.A., 36 F.3d 1057, 

1061 (11th Cir. 1994).  

65.  If Respondent produces evidence that the basis for its 

action was non-discriminatory, then Petitioner must establish 

that the proffered reason was not the true reason but merely a 

pretext for discrimination.  St. Mary's Honor Center v. Hicks, 

509 U.S. 502, 516-518 (1993).  In order to satisfy this final 

step of the process, Petitioner must “show[] directly that a 

discriminatory reason more likely than not motivated the 

decision, or indirectly by showing that the proffered reason for 

the employment decision is not worthy of belief.”  Dep‟t of 

Corr. v. Chandler, 582 So. 2d at 1186, citing Tex. Dep't of 

Cmty. Aff. v. Burdine, 450 U.S. at 252-256.  Pretext can be 

shown by inconsistencies and/or contradictions in testimony.  

Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 143 

(2000); Blackwell, supra; Woodward v. Fanboy, L.L.C., 298 F.3d 
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1261 (11th Cir. 2002).  The demonstration of pretext “merges 

with the plaintiff's ultimate burden of showing that the 

defendant intentionally discriminated against the plaintiff.”  

(citations omitted); Holifield v. Reno, 115 F.3d at 1565. 

66.  The failure of Petitioner to establish a prima facie 

case of discrimination ends the inquiry.  See Ratliff v. State, 

666 So. 2d 1008, 1013 n.7 (Fla. 1st DCA 1996), aff‟d, 679 So. 2d 

1183 (Fla. 1996)(citing Arnold v. Burger Queen Systems, 509 So. 

2d 958 (Fla. 2d DCA 1987)). 

67.  As applied to this case, the standard established in 

McDonnell-Douglas requires Petitioner to establish in his prima 

facie case that (1) he belongs to a protected class; 

(2) Respondent was aware of it; (3) Petitioner was ready, 

willing, and able to rent the apartment; and (4) Respondent 

refused to allow him to do so.  Jackson v. Comberg, Case No. 

8:05-cv-1713-T-24TMAP, 2006 U.S. Dist. LEXIS 66405, *9 (M.D. 

Fla. 2006).  

 68.  Petitioner did not meet his burden to establish a 

prima facie case of discrimination.  Although he proved that he 

was a member of a protected class based on his race and his 

handicap, Petitioner failed to prove that any actions on the 

part of Respondent were discriminatory in nature.   
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 69.  Petitioner failed to prove that Respondent knew that 

Petitioner suffered from a mental handicap, and Mr. Stivender 

testified convincingly that Respondent had no such knowledge. 

 70.  The evidence demonstrated that Petitioner vacated the 

Apartment for reasons unrelated to issues involving his race or 

handicap.  Furthermore, there was no evidence that Respondent 

had initiated steps to evict Petitioner.  However, if actions to 

evict Petitioner had been taken, they would have been warranted 

due to the falsification of the rental application and 

Petitioner‟s operation of a barbershop from the Apartment.    

71.  There may have been residual issues related to the 

condition of the Apartment resulting from the water leak.  

Nonetheless, Petitioner failed to present even a scintilla of 

evidence that he was discriminated against on the basis of his 

race or handicap.   

72.  The evidence demonstrated that Respondent, V.T.F. 

Properties, LLC, did not commit a discriminatory housing 

practice as to Petitioner, Edward Givens, in violation of the 

Florida Fair Housing Act, chapter 760, Part II, Florida 

Statutes.  Therefore the Petition for Relief should be 

dismissed. 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 
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Relations issue a final order dismissing the Petition for Relief 

filed in FCHR No. 2013H0034. 

DONE AND ENTERED this 7th day of February, 2013, in 

Tallahassee, Leon County, Florida. 

                      S 
E. GARY EARLY 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 7th day of February, 2013. 

 

 

ENDNOTES 

 
1/
  Mr. Stivender testified that he lawfully carried several 

firearms in his vehicle, but did not have one on his person.  

His testimony is credited.  

 
2/
  The undersigned acknowledges that the police report admitted 

in evidence is hearsay.  However, since this case is not 

criminal in nature, the report falls within the public records 

hearsay exception in section 90.803(8).   

 

 The public record exception is limited to “matters observed 

pursuant to duty imposed by law as to matters which there was a 

duty to report.”  The officer who wrote the report did not 

observe the altercation being reported upon.  Records that are 

not based on the observations of the public official, but “rely 

on information supplied by outside sources” do not fall within 

the public records and reports exception to the hearsay rule.  

Lee v. Dep‟t of HRS, 698 So. 2nd 1194, 1201 (Fla. 1997); see 

also M.S. v. Dep‟t of Child. & Fams., 6 So. 3d 102, 104 (Fla. 

4th DCA 2009). 
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 As with certain other statements made in this proceeding, 

the undersigned is not accepting the police report to prove the 

truth of any statement reported by the deputy.  Rather, the 

report is used as evidence that the witnesses did not identify 

race or handicap as a factor leading up to or involving the 

incident.     

 

 As to the sworn witness statements of Petitioner and 

Ms. Lee, which were made within a week of the March 6, 2012, 

incident, the undersigned is not relying on either statement to 

prove the truth of any statement therein.  Rather, the 

undersigned is using the statements to demonstrate the lack of 

any allegation of discriminatory intent, either based on race or 

handicap.  Thus, for the purpose used, the statements are not 

hearsay as defined in section 90.801, Florida Statutes.   
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