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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

SHEKITA HILL, 

 

 Petitioner, 

 

vs. 

 

GOGA BAP CORPORATION, d/b/a 

SUBWAY STORE NO. 13268, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-0886 

   

RECOMMENDED ORDER 

 

Pursuant to notice, a formal hearing was held in this case 

on October 24, 2012, in Lakeland, Florida before  

Thomas P. Crapps, an Administrative Law Judge of the Division of 

Administrative Hearings (DOAH). 

APPEARANCES 

For Petitioner:  Jerry Girley, Esquire 

      The Girley Law Firm, P.A. 

      125 East Marks Street 

      Orlando, Florida  32803 

 

For Respondent:  Matthew D. Westerman, Esquire 

      Blalock Walters, P.A. 

      802 11th Street, West 

      Bradenton, Florida  34205 

 

STATEMENT OF THE ISSUES 

Whether Petitioner established that Respondent is an 

"employer" under the Florida Civil Rights Act (FCRA),  

section 760.02(7), Florida Statutes (2011),
1/
 in order to confer 
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jurisdiction on the Florida Commission on Human Relations 

(Commission); and 

Whether Petitioner established by a preponderance of the 

evidence that Respondent retaliated against Petitioner for filing 

a complaint with the federal Equal Employment Opportunity 

Commission (EEOC), in violation of the FCRA, section 760.10(7). 

PRELIMINARY STATEMENT 

On November 2, 2011, Petitioner, Shekita Hill (Ms. Hill), 

filed with the Commission a complaint alleging that Subway 

retaliated against her based on her filing a discrimination 

complaint with EEOC on January 31, 2011.  Specifically, Ms. Hill 

alleged that Subway retaliated against her by cutting her work 

hours.  Further, Ms. Hill alleged that as a result of the lost 

income, she had to apply for government assistance, and that 

Subway provided false information that disqualified her from 

receiving government assistance.   

On February 28, 2012, the Commission issued a determination 

that no reasonable cause existed to support the retaliation 

claim.  On March 12, 2012, Ms. Hill filed a Petition for Relief 

with the Commission claiming that she was "retaliated against 

because I filed an EEOC complaint against my employer."  

Specifically, Ms. Hill alleged that Subway retaliated against her 

by "reducing her work hours and unfairly reducing her authority 
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and falsely writing her up."  The Commission transmitted the 

Petition for Relief to DOAH for a formal hearing. 

At the final hearing, Ms. Hill testified in her own behalf 

and called Satish Patel (Mr. Patel).  Ms. Hill did not introduce 

any exhibits into evidence.  Goga Bap Corporation (Goga Bap) 

called Mr. Patel and introduced into evidence Exhibits numbered 

1, 2, and 11.
2/
  A one-volume Transcript was filed with DOAH on 

November 19, 2012.  The parties submitted proposed recommended 

orders which have been considered in the preparation of this 

Recommended Order. 

FINDINGS OF FACT 

1.  Ms. Hill is an African-American female who began working 

at a Subway restaurant located in Winter Haven, Florida, as a 

sandwich artist in 2005.  By 2007, Ms. Hill had been promoted to 

an assistant manager, and charged with opening the restaurant.  

Ms. Hill's responsibilities for opening the restaurant required 

her to be at work by 8:30 a.m. in order to start baking the bread 

for the day's sandwiches and preparing the sandwich toppings, so 

that the restaurant could open by 10:00 a.m.  As the assistant 

manager, Ms. Hill earned $9.25 an hour.     

2.  Goga Bap purchased the Subway restaurant where Ms. Hill 

worked, located in Winter Haven, Florida, in February 2009.  

Following Goga Bap's purchase, Mr. Patel hired his family members 

as managers and employees in the restaurant.  At the time of the 
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purchase, Mr. Patel hired Ms. Hill as a sandwich artist at $9.00 

an hour.  Although she was no longer an assistant manager,  

Ms. Hill kept her duties of opening the restaurant.   

3.  Goga Bap owns only one Subway restaurant franchise, and 

during the relevant time period, Mr. Patel was Goga Bap's sole 

shareholder.  Mr. Patel and his wife own another Subway 

restaurant, located in Auburndale, Florida, through a separate 

legal entity, Om Shakti Corporation.  This second Subway franchise 

is operated independently of the Subway franchise owned and 

operated by Goga Bap.  Further, Mr. Patel owns a minority interest 

in two Subway franchises in Jacksonville, Florida.  The record 

shows that the franchises in Winter Haven, Auburndale, and 

Jacksonville are separate corporate entities, with separate 

employees, separate managers, separate business accounts, and 

separate tax identification numbers.  Each Subway franchise 

employs less than 15 employees.  Moreover, even if one considered 

the restaurants in which Mr. Patel owns a majority interest, the 

combined number of employees is less than 15.  At most, the two 

restaurants combined for 13 employees in any given week during 

2010 and 2011.  The Subway franchises in Jacksonville, Florida, in 

which Mr. Patel owns a minority interest, each hired six to seven 

employees.     

4.  The payroll records show that Goga Bap never employed 15 

or more employees in any week in either 2010 or 2011.     
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5.  As noted earlier, Ms. Hill's workday was scheduled to 

begin at 8:30 a.m. in order to open the restaurant by 10:00 a.m.  

From October 2010 through January 2011, Ms. Hill's attendance and 

punctuality began to deteriorate; thus, creating a difficulty in 

opening the restaurant on time.  For example, on the dates  

October 11 through 13, 2010, Ms. Hill was scheduled to work, but 

called in sick.  Consequently, Mr. Patel had to find someone at 

the last minute to open the store for those dates.  In addition to 

the October dates, the record showed that Ms. Hill did not come to 

work on time for her scheduled work day of December 15, 2010, and 

failed to work full days on January 4 and 5, 2011.  The result was 

that Mr. Patel found Ms. Hill an unreliable employee.    

6.  Because of Ms. Hill's attendance and punctuality 

problems, Mr. Patel decided to hire an additional employee to work 

the weekdays with Ms. Hill.  The hiring of this additional person 

cut into the restaurant's profitability.  Consequently, beginning 

in the first work week of January 2011, Ms. Hill's work hours were 

reduced to offset the increased costs associated with hiring an 

additional employee.  During the first week of January 2011,  

Ms. Hill's hours were reduced to approximately 17 hours a week.  

It is noted that for the weeks beginning January 26, 2011, through 

February 15, 2011, the payroll records show that Ms. Hill worked 

between 23.53 hours to 28.09 hours a week.  However, beginning the 
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week of February 23, 2011, Ms. Hill's work hours returned to the 

level of approximately 17 hours a week.   

7.  Mr. Patel credibly testified that Ms. Hill did not tell 

him that she believed that she was being discriminated against by 

the reduction of her work hours.  Further, Mr. Patel credibly 

testified that he did not receive any information from Subway's 

corporate office that Ms. Hill had contacted Subway that she 

believed that Mr. Patel was discriminating against her.   

8.  Mr. Patel credibly testified that prior to reducing  

Ms. Hill's hours in early January 2011, he had not received  

Ms. Hill's EEOC complaint.  In fact, the record shows that  

Ms. Hill's work hours had been reduced before she filed the EEOC 

complaint on January 31, 2011.  Thus, she failed to show that the 

reduction of her work hours was a result of retaliation.  

9.  Ms. Hill did not bring forward any evidence showing that 

Goga Bap falsely provided information on any government forms.  

10.  There was no credible evidence showing that the decision 

to reduce Ms. Hill's work hours was tied or had any nexus to  

Ms. Hill's EEOC complaint filed on January 31, 2011.   

CONCLUSIONS OF LAW 

11.  DOAH has jurisdiction over the parties and subject 

matter pursuant to sections 120.569 and 120.57, Florida Statutes 

(2012).  
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12.  The threshold question presented in this case is 

whether Goga Bap is an "employer," as it is defined by  

section 760.02(7).  The term "employer" is defined by the statute 

as follows: 

"Employer" means any person employing 15 or 

more employees for each working day in each 

of 20 or more calendar weeks in the current 

or proceeding calendar year, and any agent of 

such a person.  § 760.02(7), Fla. Stat.   

 

 

13.  The facts showed that Goga Bap did not have more than 

15 employees in the 20 or more calendar weeks for the Subway 

franchise where Ms. Hill worked.  Moreover, even if one 

considered the Subway franchises in which Mr. Patel owns a 

controlling interest as a "single employer," the facts still show 

fewer than 15 employees.  Ms. Hill did not bring forward any 

evidence showing Mr. Patel's minority ownership interest in 

Subway franchises in Jacksonville, Florida, should be considered 

as a "single employer" for meeting this jurisdictional threshold 

of 15 employees.  See Lyes v. Cty of Riviera Beach, 166 F.3d 

1332, 1340-1342, n.5 (11th Cir. Fla. 1999)(discussing the 

circumstances "in which it is appropriate to aggregate multiple 

entities for the purposes of counting employees.").  Thus,  

Ms. Hill has failed to bring forward evidence showing that 

jurisdiction exists under the FCRA. 
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14.  Assuming arguendo that Ms. Hill met the threshold 

jurisdictional requirement, she failed to show by preponderance 

of the evidence that she suffered retaliation in the work place. 

15.  The anti-retaliatory provisions of the FCRA,  

section 760.10(7), provides: 

It is an unlawful employment practice for an 

employer . . . to discriminate against any 

person because that person has opposed any 

practice which is an unlawful employment 

practice under this section, or because that 

person has made a charge, testified, 

assisted, or participated in any manner in an 

investigation, proceeding, or hearing under 

this section.   

 

16.  In order to show a prima facie case of retaliation, a 

plaintiff must show that:  (1) he or she engaged in statutorily 

protected expression; (2) he or she suffered an adverse 

employment action; and (3) there is some causal relation between 

the two events.  Olmsted v. Taco Bell Corp., 141 F.3d 1457, 1460 

(11th Cir. Fla. 1998).  The federal courts have held that the 

causal link requirement under Title VII must be construed 

broadly; "a plaintiff merely has to prove that the protected 

activity and the negative employment action are not completely 

unrelated."  Olmsted, 141 F.3d at 1460 (quoting E.E.O.C. v. 

Reichhold Chem., Inc., 988 F.2d 1564, 1571-72 (11th Cir.1993)).  

Once the prima facie case is established, the employer must 

proffer a legitimate, non-retaliatory reason for the adverse 

employment action.  The plaintiff bears the ultimate burden of 
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proving by a preponderance of the evidence that the reason 

provided by the employer is a pretext for prohibited, retaliatory 

conduct.  Olmsted, 141 F.3d at 1460.  

17.  Turning to the facts here, Ms. Hill failed to show that 

Goga Bap took retaliatory action against her.  First, it is clear 

that Ms. Hill engaged in a protected action with the filing of the 

EEOC complaint.  See City of W. Palm Beach v. McCray, 91 So. 3d 

165, 172 (Fla. 4th DCA 2012); and Miami-Dade Cnty. v. Eghbal, 54 

So. 3d 525, 527 (Fla. 3d DCA), review denied 71 So. 3d 117 (Fla. 

2011).  Second, the facts show that the reduction of Ms. Hill's 

work hours altered her compensation and conditions of employment; 

thus, she proved an adverse employment action.  See Van Voorhis 

v. Hillsborough Cnty Bd. of Cnty Comm'rs, 512 F.3d 1296, 1300 

(11th Cir. 2008)(defining an adverse employment action as "an 

ultimate employment decision, such as discharge or failure to 

hire, or other conduct that alters the employee's compensation, 

terms, conditions, or privileges of employment, deprives him or 

her of employment opportunities, or adversely affects his or her 

status as an employee.").  The record, however, does not support 

a causal link between the filing of the EEOC complaint and the 

reduction of Ms. Hill's work hours.  As shown earlier, Goga Bap 

began reducing Ms. Hill's work hours before she filed the EEOC 

complaint.  Moreover, Mr. Patel credibly testified that he did not 

know that Ms. Hill had filed an EEOC complaint before her work 
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hours were reduced.  Therefore, Ms. Hill failed to show that there 

is causal nexus between the filing of her EEOC complaint and the 

adverse employment action.  

18.  Again, assuming arguendo that Ms. Hill met her initial 

burden of proving a prima facia case of retaliation, Ms. Hill 

failed to show that Goga Bap's offered explanation for the 

reduction of her work hours was pretextual.  Mr. Patel credibly 

testified that Ms. Hill's hours were reduced because of her poor 

punctuality and attendance, which required the hiring of an 

additional employee.  Ms. Hill did not bring forward any evidence 

showing that Goga Bap's offered reason was a pretext for an 

improper purpose.  Thus, Ms. Hill failed to bring forward evidence 

showing retaliation.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order of dismissing Ms. Hill's Petition 

for Relief based on lack of jurisdiction because Goga Bap 

Corporation, does not meet the statutory definition of an 

employer; or in the alternative, dismiss Ms. Hill's Petition for 

Relief because she failed to establish her retaliation claim. 
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DONE AND ENTERED this 7th day of January, 2013, in 

Tallahassee, Leon County, Florida. 

S 
THOMAS P. CRAPPS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 7th day of January, 2013. 

 

 

ENDNOTES 

 
1/
  Unless otherwise indicated, all references to the Florida 

Statutes are to the 2011 version.  

 
2/
  Two days before the final hearing, Respondent filed a Motion 

to Correct Case Caption and/or Substitute Party.  Specifically, 

Respondent argued that the proper party was Goga Bap Corporation 

(Goga Bap), which owned the Subway franchise where Petitioner 

worked, not "Subway."  At the beginning of the final hearing, the 

undersigned heard argument on Respondent's motion and 

Petitioner's statement that she did not oppose the relief sought.  

Consequently, the undersigned ruled that the case caption be 

corrected to show that the proper party, Respondent, is Goga Bap 

Corporation, doing business as Subway Store No. 13268.   

 
3/
  Ms. Hill's termination is not at issue in this case.  Ms. Hill 

filed her employment discrimination charge here on November 9, 

2011, alleging retaliation of reducing her work hours based on 

the filing of her EEOC complaint.  The Florida Human Relations 

Commission issued a no-cause determination on Ms. Hill's 

retaliation charge on March 28, 2012.  The record here shows that 

Mr. Patel terminated Ms. Hill's employment with the Subway store 

on April 4, 2012.  The issue in this case concerned only whether 

the reduction in Ms. Hill's work hours and alleged failure to 

provide information concerning Ms. Hill's eligibility to receive 
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government benefits was in retaliation for her filing the EEOC 

complaint on January 31, 2011.  As such, the undersigned makes no 

findings concerning whether or not Ms. Hill's termination 

violated the FCRA. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

MIKE OSTROM, 

 

 Petitioner, 

 

vs. 

 

BEACHERS LODGE CONDO 

ASSOCIATION, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-3488 

   

RECOMMENDED ORDER 

 

A final hearing was held in this matter before Robert S. 

Cohen, Administrative Law Judge with the Division of 

Administrative Hearings, on December 11, 2012, in St. Augustine, 

Florida. 

APPEARANCES 

For Petitioner:  Mike Ostrom, pro se 

                 900 South Rodriguez Street 

                 St. Augustine, Florida  32095 

 

For Respondent:  James W. Gilliam 

                 Beachers Lodge Condo Association, Inc. 

                 6970 A1A South 

                 St. Augustine, Florida  32080 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent discriminated against 

Petitioner in violation of the Florida Civil Rights Act. 
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PRELIMINARY STATEMENT 

Petitioner, Mike Ostrom, filed an Employment Complaint of 

Discrimination with the Florida Commission on Human Relations 

(FCHR) against Beachers Lodge Condo Association, Inc., on 

March 23, 2012, claiming he was the victim of discrimination 

based upon his age and disability.  Following an investigation of 

Petitioner's allegations, FCHR issued a Determination:  No Cause 

on September 27, 2012. 

On October 19, 2012, Petitioner filed a Petition for Relief 

with FCHR challenging its Determination:  No Cause.  The petition 

was forwarded to the Division of Administrative Hearings on 

October 23, 2012. 

Pursuant to notice, this matter was set for hearing before 

Administrative Law Judge Robert S. Cohen, on December 11, 2012, 

in St. Augustine, Florida.   

At the hearing, Petitioner testified on his own behalf and 

offered 12 exhibits, 11 of which were admitted into evidence. 

Respondent presented the testimony of James W. Gilliam and Joanne 

Dice and offered 17 exhibits, all of which were admitted into 

evidence.  

The parties did not order a transcript of the proceedings. 

After the hearing, Petitioner and Respondent were afforded the 

opportunity to file proposed findings of fact and conclusions of 
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law within ten days.  Neither Petitioner nor Respondent offered 

any post-hearing submissions. 

References to statutes are to Florida Statutes (2012) unless 

otherwise noted. 

FINDINGS OF FACT 

1.  Petitioner, Mike Ostrom, was employed by Respondent, 

Beachers Lodge Condo Association, Inc., as a maintenance man for 

approximately seven years until his termination on March 23, 

2012. 

2.  Respondent is a Florida condominium association, located 

at 6970 A1A South, St. Augustine, Florida 32080. 

3.  James W. Gilliam is the licensed community association 

manager for Respondent, is 78 years old, and has many years of 

property management experience. 

4.  Petitioner filed a Complaint of Discrimination on the 

grounds of his age (55) and disability (eye surgery) with the 

Florida Commission on Human Relations (Commission) on March 23, 

2012.  Following an investigation, the Commission issued a Notice 

of Determination:  No Cause on September 27, 2012. 

5.  Petitioner filed a timely appeal of the Commission's 

determination on October 19, 2012.  The petition was referred to 

the Division of Administrative Hearings, and a final hearing was 

conducted on December 11, 2012, in St. Augustine, Florida. 
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6.  Petitioner's work as a maintenance man involved numerous 

duties, including general maintenance to the grounds and 

buildings, painting, repairing balconies and other structures not 

requiring a general contractor, electrical work, and maintaining 

the pool.  Petitioner worked alone much of the time. 

7.  Prior to the arrival of Mr. Gilliam as the association 

manager, Petitioner had a good working relationship with the 

former manager, Steve Burdick.  Under Mr. Burdick's supervision, 

Petitioner had more freedom to perform his maintenance work 

without what he calls "interference."  Mr. Gilliam is more of a 

"hands on" supervisor than the previous manager had been. 

8.  Petitioner was resistant to the constant checking on his 

work by Mr. Gilliam.  He believed Mr. Burdick recognized his 

experience and left him alone to perform his daily tasks with 

passive supervision.  Mr. Gilliam, as a new manager with 

Respondent, was given instruction by the association president, 

Joanne Dice, on behalf of the board of directors, to more closely 

supervise the maintenance staff. 

9.  In Petitioner, Mr. Gilliam saw a good employee who 

"liked to do things his way."  Mr. Gilliam estimates that 

Petitioner would do about 90 percent of the assigned tasks 

differently from how he would prefer them done.  Mr. Gilliam 

tried to get Petitioner to come around to his way of doing things 
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because he was responsible to the board of directors for properly 

maintaining the property.  

10.  Mr. Gilliam believes he did not harass Petitioner, but 

does remember upsetting him on one occasion when he called him 

"Michael" rather than his given name of "Mike."  After Petitioner 

made clear the fact that he preferred to be called "Mike," 

Mr. Gilliam never called him "Michael" again. 

11.  Mr. Gilliam gave clear instructions as to how he 

expected the tasks assigned to Petitioner be performed, yet 

Petitioner continued to do things his way.  Mr. Gilliam often had 

a certain order or priority for performing required maintenance 

tasks which Petitioner regularly failed to follow. 

12.  After Petitioner had eye surgery and was placed on 

limited duty by his physician, Dr. Oktavec, Mr. Gilliam confirmed 

the light detail in a letter dated March 19, 2013, so that 

Petitioner would not suffer further injury to his eye through 

over exertion. 

13.  Ms. Dice was elected president of the board of the 

condo association in 2010.  She lives in Gainesville, Florida.  

On three separate occasions (July 26, October 27, and November 3, 

2011), she drove from Gainesville to St. Augustine to discuss 

Petitioner's complaints of alleged harassment by Mr. Gilliam.  

She believed that Mr. Gilliam's job was to establish priorities 
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and assign tasks to be completed.  Sometimes, due to inclement 

weather and other factors, priorities would have to shift. 

14.  Ms. Dice observed that Petitioner complained that he 

did not need anyone to tell him how to perform his job.  She 

noted that Beachers Lodge Condominiums is a large property that 

requires the cooperation of all employees along with the board of 

directors to maintain it to the standards expected by the owners 

and their guests. 

15.  For a year, Ms. Dice and Mr. Gilliam tried to help 

Petitioner improve his performance, eliminate any deficiencies, 

and brighten his attitude, all to no avail.  A few months after 

the final meeting Ms. Dice held with Petitioner, she agreed with 

Mr. Gilliam that Petitioner's behavior could no longer be 

tolerated and that he should be terminated for cause. 

16.  The March 23, 2012, letter from Mr. Gilliam terminating 

Petitioner's employment was explicit in its reasons for 

termination.  The letter offered 13 reasons for the termination 

and addressed all charges made by Petitioner against Mr. Gilliam.  

The reasons may be summarized as follows:  

a)  On October 11, 2011, Mr. Gilliam gave Petitioner a list 

of daily and weekly duties which he acknowledged having received.  

Petitioner complained about receiving such a list.  

b)  On October 25, 2011, Mr. Gilliam gave Petitioner a 

disciplinary letter for having falsified his timecard on 
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October 19, when Mr. Gilliam observed Petitioner driving down A1A 

at a time he said he was still at work.  

c)  Petitioner requested owners send letters to Mr. Gilliam 

that he was giving Petitioner too much direction and that 

Petitioner was doing a good job, another indicator of not taking 

direction.  

d)  On October 14, 2011, Petitioner did not complete a 

washing task he was assigned, but went on to perform another task 

he deemed more important.  

e)  Again, on March 13, 2012, Mr. Gilliam issued Petitioner 

a letter addressing corrective action for not following 

instructions.  

f)  Petitioner accused Mr. Gilliam of jerking him by the 

coat in front of witnesses.  No witnesses came forward to support 

this claim.  

g)  Mr. Gilliam listed issues with Petitioner's work ethic 

in the March 13, 2012 letter.  

h)  Petitioner had broken a floor during cleaning which was 

cited in the March 13 letter.  

i)  Another refusal to take guidance was listed in the 

March 13 letter.  

j)  Mr. Gilliam advised Petitioner that that the failure to 

correct his behavior concerning following direction would lead to 

"additional correction."  
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k)  Petitioner refused to sign this letter.  

l)  Petitioner had been previously advised that he was to 

engage in light activity based upon his physician's prescription, 

and as set forth in a March 19 letter from Mr. Gilliam.  

m)  On March 23, 2012, a St. Johns County deputy came to the 

office of the association and advised Mr. Gilliam that Petitioner 

had filed a complaint for assault against him, which the deputy 

determined not to be a criminal matter. 

17.  Petitioner applied for unemployment compensation after 

receiving the March 23 letter terminating his employment.  His 

claim was denied by the Department of Economic Opportunity, since 

he had been terminated for misconduct.  He is currently in the 

process of losing his home and has only found work with his 

church for 7-8 hours a week. 

18.  Petitioner admits that he stood up for himself when he 

disagreed with Mr. Gilliam by cursing him, calling him names, and 

writing complaint letters to condo owners and board members.  

19.  Petitioner claims he was discriminated against by his 

78-year-old boss, Mr. Gilliam, who allegedly said, "if you were 

30 and not 50, you could do this job better."  This alleged 

statement was not corroborated by any witnesses and was denied by 

Mr. Gilliam. 

20.  Petitioner alleges that Mr. Gilliam discriminated 

against him by making fun of him after he had eye surgery.  The 
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letter dated March 19 shows that Respondent recognized the eye 

injury and surgery and warned Petitioner to engage in only light 

duty as ordered by his doctor.  No witnesses testified to the 

alleged derogatory comments concerning Petitioner's vision. 

21.  Respondent was never made aware of any claim of 

discrimination against Petitioner based upon his alleged 

disability.  Their understanding was that Petitioner needed 

surgery on his eyes which was performed successfully by his 

physician and corrected the problem. 

22.  Petitioner was not replaced by a younger employee when 

he was terminated.  Respondent continued with just one full-time 

maintenance man and two part-timers.  The roster of employees for 

Respondent shows that the remaining maintenance men are ages 56, 

45, and 23. 

23.  Petitioner is seeking $800,000 in lost wages, yet 

provided no evidence to support an award of that magnitude should 

he be successful in his discrimination claim. 

CONCLUSIONS OF LAW 

24.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.569, 120.57(1), and 760.11(4)(b), Fla. Stat.  

25.  Section 760.10(1)(a), Florida Statutes, states as 

follows: 
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(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

26.  Petitioner is an "aggrieved person," and Respondent is 

an "employer" within the meaning of section 760.02(10) and (7), 

respectively. 

27.  The Florida Civil Rights Act (FCRA), sections 760.01 

through 760.11, as amended, was patterned after Title VII of the 

Civil Rights Act of 1964, 42 U.S.C. § 2000 et seq.  Federal case 

law interpreting Title VII is applicable to cases arising under 

the FCRA.  See Green v. Burger King Corp., 728 So. 2d 369,  

370-71 (Fla. 3d DCA 1999); Fla. State Univ. v. Sondel, 685 So. 2d 

923 (Fla. 1st DCA 1996). 

28.  Petitioner has the burden of proving by a preponderance 

of the evidence that Respondent has discriminated against him.  

See Fla. Dep't of Transp. v. J.W.C. Co., Inc., 396 So. 2d 778 

(Fla. 1st DCA 1981). 

29.  The United States Supreme Court has established an 

analytical framework within which courts should examine claims of 

discrimination, including claims of age and disability 

discrimination.  In cases alleging discriminatory treatment, 
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Petitioner has the initial burden of establishing, by a 

preponderance of the evidence, a prima facie case of 

discrimination.  St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502 

(1993); Combs v. Plantation Patterns, 106 F.3d 1519 (11th Cir. 

1997). 

30.  Petitioner can establish a prima facie case of 

discrimination in one of three ways:  (1) by producing direct 

evidence of discriminatory intent; (2) by circumstantial evidence 

under the framework set forth in McDonnell Douglas Corp. v. 

Green, 411 U.S. 792 (1973); or (3) by establishing statistical 

proof of a pattern of discriminatory conduct.  Carter v. City of 

Miami, 870 F.2d 578 (11th Cir. 1989).  If Petitioner cannot 

establish all of the elements necessary to prove a prima facie 

case, Respondent is entitled to entry of judgment in its favor.  

Earley v. Champion Int'l Corp., 907 F.2d 1077 (11th Cir. 1990). 

31.  To establish a prima facie case of discrimination, 

Petitioner must show:  (1) that he is a member of a protected 

class; (2) that he suffered an adverse employment action; 

(3) that he received disparate treatment from other similarly-

situated individuals in a non-protected class; and (4) that there 

is sufficient evidence of bias to infer a causal connection 

between his age or sex and the disparate treatment.  Andrade v. 

Morse Operations, Inc., 946 F. Supp. 979, 982 (M.D. Fla. 1996). 
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32.  "[N]ot every comment concerning a person's age presents 

direct evidence of discrimination."  Young v. General Foods 

Corp., 840 F.2d 825, 829 (11th Cir. 1988).  "[D]irect evidence is 

composed of 'only the most blatant remarks, whose intent could be 

nothing other than to discriminate' on the basis of some 

impermissible factor . . . .  If an alleged statement at best 

merely suggests a discriminatory motive, then it is by definition 

only circumstantial evidence."  Schoenfeld v. Babbitt, 168 F.3d 

1257, 1266 (11th Cir. 1999).  Likewise, a statement "that is 

subject to more than one interpretation . . . does not constitute 

direct evidence."  Merritt v. Dillard Paper Co., 120 F.3d 1181, 

1189 (11th Cir. 1997). 

33.  "[D]irect evidence of intent is often unavailable." 

Shealy v. City of Albany Ga., 89 F.3d 804, 806 (11th Cir. 1996). 

For this reason, those who claim to be victims of discrimination 

"are permitted to establish their cases through inferential and 

circumstantial proof."  Kline v. Tenn. Valley Auth., 128 F.3d 

337, 348 (6th Cir. 1997). 

34.  In McDonnell Douglas, 411 U.S. 792, 800-803 (1973), the 

Supreme Court articulated a burden of proof scheme for cases 

involving allegations of discrimination under Title VII, where 

the plaintiff relies upon circumstantial evidence.  The McDonnell 

Douglas decision is persuasive in this case, as is Hicks, 509 

U.S. 502, 506-07 (1993), in which the Court reiterated and 



13 

 

refined the McDonnell Douglas analysis.  Pursuant to this 

analysis, the plaintiff (Petitioner herein) has the initial 

burden of establishing by a preponderance of the evidence a prima 

facie case of unlawful discrimination.  Failure to establish a 

prima facie case of discrimination ends the inquiry.  See Ratliff 

v. State, 666 So. 2d 1008, 1012 n. 6 (Fla. 1st DCA 1996), aff'd, 

679 So. 2d 1183 (1996) (citing Arnold v. Burger Queen Sys., 509 

So. 2d 958 (Fla. 2d DCA 1987)).  

35.  If, however, the plaintiff (Petitioner herein) succeeds 

in making a prima facie case, then the burden shifts to the 

defendant (Respondent herein) to articulate some legitimate, 

nondiscriminatory reason for its complained-of conduct.  If the 

defendant carries this burden of rebutting the plaintiff's prima 

facie case, then the plaintiff must demonstrate that the 

proffered reason was not the true reason, but merely a pretext 

for discrimination.  McDonnell Douglas, 411 U.S. at 802-03; 

Hicks, 509 U.S. at 506-07. 

36.  In Hicks, the Court stressed that even if the trier-of-

fact were to reject as incredible the reason put forward by the 

defendant in justification for its actions, the burden 

nevertheless would remain with the plaintiff to prove the 

ultimate question of whether the defendant intentionally had 

discriminated against him.  Hicks, 509 U.S. at 511.  "It is not 

enough, in other words, to disbelieve the employer; the fact 
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finder must believe the plaintiff's explanation of intentional 

discrimination."  Id. at 519. 

37.  In order to prove intentional discrimination, 

Petitioner must prove that Respondent intentionally discriminated 

against him.  It is not the role of this tribunal to second-guess 

Respondent's business judgment.  As stated by the court in 

Chapman v. AI Transp., 229 F.3d 1012, 1030 (11th Cir. 2000), 

"courts do not sit as a super-personnel department that 

reexamines an entity's business decisions.  No matter how 

mistaken the firm's managers, the [Civil Rights Act] does not 

interfere.  Rather, our inquiry is limited to whether the 

employer gave an honest explanation of its behavior (citations 

omitted).  An employer may fire an employee for a good reason, a 

bad reason, a reason based on erroneous facts, or for no reason 

at all, as long as its action is not for a discriminatory 

reason." 

38.  At the administrative hearing held in this case, 

Petitioner had the burden of proving that he was the victim of a 

discriminatorily motivated action.  See Dep't of Banking & Fin., 

Div. of Sec. & Investor Prot. v. Osborne Stern and Co., 670 So. 

2d 932, 934 (Fla. 1996) ("The general rule is that a party 

asserting the affirmative of an issue has the burden of 

presenting evidence as to that issue."); Fla. Dep't of Health & 

Rehabilitative Servs. v. Career Serv. Comm'n, 289 So. 2d 412, 414 
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(Fla. 4th DCA 1974) ("The burden of proof is 'on the party 

asserting the affirmative of an issue before an administrative 

tribunal.'"). 

39.  Petitioner made a prima facie showing that due to his 

age, 55, he is a member of a protected class, and his termination 

qualified as an adverse employment action, but failed to make a 

prima facie case that he received dissimilar treatment from other 

similarly situated individuals in a non-protected class and that 

there was any bias against him. 

40.  "To show that employees are similarly-situated the 

Petitioner must show that the 'employees are similarly-situated 

in all relevant aspects.'"  Knight v. Baptist Hosp. of Miami, 

Inc., 330 F.3d 1313, 1316.  "The comparator must be nearly 

identical to the petitioner, to prevent courts from second-

guessing a reasonable decision by the employer."  Wilson v. B/E 

Aero., Inc., 376 F.3d 1079, 1091 (11th Cir. 2004).  In other 

words, Petitioner must be "matched with persons having similar 

job-related characteristics who were similarly situated" to 

Petitioner.  MacPherson v. Univ. of Montevallo, 922 F.2d 766, 775 

(11th Cir. 1991). 

41.  Plainly stated, in order to establish the third element 

of the prima facie case, Petitioner must produce evidence that 

would permit the trier of fact to conclude that Respondent 

treated employees of a different age more favorably than 
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Petitioner.  See Lathem v. Dep't of Children & Youth Servs., 172 

F.3d 786, 793 (11th Cir. 1999). 

42.  Petitioner cannot meet this burden because he has 

presented no competent evidence of any similarly-situated 

employees outside of his protected class being treated more 

favorably.  Further, Respondent's manager and president were both 

aware of his eye problems and subsequent surgery performed on 

Petitioner, and made reasonable accommodations in the form of 

light duty to be performed by Petitioner until he fully recovered 

and was released from limitations by his physician.  Rather than 

discriminating against Petitioner, Mr. Gilliam sought to ensure 

that Petitioner engaged in no activities that might imperil his 

health. 

43.  In Damon v. Fleming Supermarkets of Fla., Inc., 196 

F.3d 1354, 1361 (11th Cir. 1999), the court noted that courts 

"are not in the business of adjudging whether employment 

decisions are prudent or fair.  Instead our sole concern is 

whether unlawful discriminatory animus motivates a challenged 

employment decision." 

44.  Based upon the evidence and testimony offered at 

hearing, Petitioner failed to establish a prima facie case 

against Respondent for age, disability, or any other type of 

discrimination.  The association manager, Mr. Gilliam, gave 

Petitioner a detailed and explicit letter setting forth the 
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numerous reasons why his employment was being terminated.  The 

reasons given were all business and performance based and none of 

them can be construed as discriminatory in their language or 

intent.  Further, Ms. Dice, the association president, counseled 

Petitioner on at least three occasions to help him retain his 

job, yet he never took these counseling sessions to heart and 

changed his ways to conform with the reasonable requests of his 

employer.  Petitioner's stubbornness is the root cause of the 

predicament he finds himself in today, with only part-time 

employment.  Accordingly, Respondent cannot be found to have 

committed the "unlawful employment practice" alleged in the 

employment discrimination charge, which is the subject of this 

proceeding.  Therefore, the employment discrimination charge 

should be dismissed. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding Respondent did not commit the 

"unlawful employment practice" alleged by Petitioner and 

dismissing Petitioner's employment discrimination charge. 
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DONE AND ENTERED this 9th day of January, 2013, in 

Tallahassee, Leon County, Florida. 

S                                   

ROBERT S. COHEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 9th day of January, 2013. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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