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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

BRENDALE FIELDS, 

 

     Petitioner, 

 

vs. 

 

HOME DEPOT, 

 

     Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-2613 

   

RECOMMENDED ORDER OF DISMISSAL 

 

 This cause came on for final hearing pursuant to notice on 

December 19, 2012, before Suzanne Van Wyk, Administrative Law 

Judge of the Division of Administrative Hearings.   

APPEARANCES 

 For Petitioner:  Sheldon Jerome Vann, Esquire 

      Law Offices of Sheldon J. Vann 

      841 Prudential Drive 

Jacksonville, Florida  32207 

 

 For Respondent:  Chelsie J. Flynn, Esquire 

Ford and Harrison, LLP 

Suite 1300 

300 South Orange Avenue 

Orlando, Florida  32801 

 

STATEMENT OF THE ISSUE 

 Whether Respondent, Home Depot, is liable to Petitioner for 

unlawful discrimination in employment based on race, in 
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violation of the Florida Civil Rights Act of 1992, sections 

760.01-760.11 and 509.092, Florida Statutes. 

PRELIMINARY STATEMENT 

The final hearing was originally scheduled to be held on 

October 5, 2012.  On September 17, 2012, Petitioner’s counsel 

filed an Unopposed Motion for Continuance which represented he 

was filing a notice of appearance on behalf of Petitioner and 

wished to discuss settlement with Respondent.  The case was 

placed in abeyance to allow settlement discussions. 

On October 22, 2012, Petitioner, through counsel, filed a 

Notice of Failure to Settle and requested the case be set for 

hearing.  The case was set for hearing on December 19, 2012, 

after consultation with the parties as to available dates.  The 

Order Re-Scheduling Hearing by Video Teleconference was entered 

on November 5, 2012, and provided to all parties.  The Order 

clearly states “Continuances will be granted only by order of 

the Administrative Law Judge for good cause shown.” 

On December 18, 2012, at 3:54 p.m., Petitioner’s counsel 

filed a Motion for Continuance stating as grounds “he has been 

unable to contact Plaintiff, Brendale Fields, until recently.”  

The Motion was opposed by Respondent.  The undersigned denied 

the Motion and Petitioner’s counsel was notified of the denial 

via telephone, since the late-filing did not allow a written 

order to be entered prior to the scheduled hearing.  Respondent 
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was informed that the Motion was denied when Respondent’s 

counsel contacted the Division to determine whether the hearing 

would go forward. 

The hearing commenced as scheduled on December 19, 2012, by 

video teleconference in Tallahassee and Jacksonville, Florida. 

FINDINGS OF FACT 

1.  Petitioner did not attend the final hearing.   

2.  Petitioner’s counsel appeared at the final hearing and 

moved for continuance ore tenus, stating that Petitioner was 

taking a final exam and that neither Petitioner nor her counsel 

was aware the exam date conflicted with the hearing date when 

the hearing was set.   

3.  Respondent, who had traveled from Orlando to attend the 

final hearing, opposed Petitioner’s Motion. 

4.  Upon consideration of Petitioner’s Motion, Respondent’s 

argument against a continuance, the fact that there was no 

emergency, and the motion was untimely under Florida 

Administrative Code Rule 28-106.210 (“Except in cases of 

emergency, requests for continuance must be made at least five 

days prior to the date noticed for the hearing”), as well as the 

circumstances outlined above, Petitioner’s Motion for 

Continuance was DENIED. 

5.  Following the denial of Petitioner’s Motion for 

Continuance, Petitioner’s counsel stated that Petitioner was his 
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only witness.  Petitioner’s counsel offered no evidence into the 

record. 

CONCLUSIONS OF LAW 

6.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to section 120.569 and subsection 120.57(1), 

Florida Statutes, and Florida Administrative Code Rule 60Y-

4.016(1). 

7.  Because Petitioner is asserting the affirmative in this 

administrative proceeding, she has the burden of proving her 

claim against Respondent.  Fla. Dep't of Transp. v. J.W.C. Co., 

Inc., 396 So. 2d 778 (Fla. 1st DCA 1981). 

8.  As no evidence was presented to support her claim, 

Petitioner failed to meet her burden.  

RECOMMENDATION 

 

 Based upon the foregoing, and Petitioner having failed to 

meet her burden of proof, it is  

 RECOMMENDED:  

 That the Florida Commission on Human Relations enter an 

order dismissing this case. 
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DONE AND ENTERED this 27th day of December, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

SUZANNE VAN WYK 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 27th day of December, 2012. 

 

 

COPIES FURNISHED: 

 

Chelsie J. Flynn, Esquire 

Ford and Harrison, LLP 

Suite 1300 

300 South Orange Avenue 

Orlando, Florida  32801 

 

Sheldon Jerome Vann, Esquire 

Law Offices Of Sheldon J. Vann and Associates 

841 Prudential Drive 

Jacksonville, Florida  32207 

 

Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

Cheyanne Costilla, Interim General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

KATHERINE E. OTTO, 

 

 Petitioner, 

 

vs. 

 

DUVAL COUNTY PUBLIC SCHOOLS, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-2475 

   

RECOMMENDED ORDER 

 

A final hearing was held in this matter before Robert S. 

Cohen, Administrative Law Judge with the Division of 

Administrative Hearings (DOAH), on November 1, 2012, in 

Jacksonville, Florida. 

APPEARANCES 

For Petitioner:  Katherine E. Otto, pro se 

                 Apartment 407 

                 7740 Plantation Bay Drive 

                 Jacksonville, Florida  32344 

 

For Respondent:  David J. D'Agata, Esquire 

                 Office of the General Counsel 

                 City of Jacksonville 

                 117 West Duval Street, Suite 480 

                 Jacksonville, Florida  32202 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent, Duval County Public 

Schools (DCPS), violated the rights of Petitioner, Katherine E. 
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Otto, under the Florida Civil Rights Act, chapter 760, Florida 

Statutes. 

PRELIMINARY STATEMENT 

Petitioner alleges that DCPS terminated her employment as a 

school teacher due to her race, gender, and age, in violation of 

the Florida Civil Rights Act.  She did not challenge her alleged 

"termination" in an administrative hearing before DOAH.  Rather, 

she filed an Employment Complaint of Discrimination (Complaint) 

with the Florida Commission on Human Relations (FCHR), which, 

after an investigation, issued a "no cause" Notice of 

Determination on June 8, 2012.  FCHR subsequently transferred the 

matter to DOAH for further proceedings upon receipt of 

Petitioner's Petition for Relief (Petition), dated July 13, 2012. 

DCPS maintains that Petitioner did not suffer an adverse 

employment action, and actually resigned from her teaching 

position.  Even assuming that DCPS did, in fact, terminate 

Petitioner's employment, Respondent contends that it had several 

legitimate reasons for doing so.  Finally, DCPS asserts that FCHR 

did not have jurisdiction over the controversy in the first 

instance because Petitioner did not file the Complaint until more 

than one year after the alleged "last act" of discrimination.  In 

light of these circumstances, DCPS states that it should be 

reimbursed its litigation expenses and costs incurred in 

defending the matter. 
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A final hearing was held on November 1, 2012.  In addition 

to her own testimony, Petitioner presented one witness at the 

hearing, but did not present any documentary evidence into the 

record.  Respondent presented three witnesses and 20 exhibits 

into the record, to which Petitioner did not object. 

At the conclusion of the hearing, the parties were given 

until December 5, 2012, to file the proposed recommended orders.  

The Transcript of the hearing was filed on November 21, 2012, and 

Respondent timely filed its proposed recommended order.  

Petitioner did not make a post-hearing submission. 

References to statutes are to Florida Statutes (2012) unless 

otherwise noted.   

FINDINGS OF FACT 

1.  Ms. Otto filed a Complaint with FCHR, alleging race, 

sex, and age discrimination against DCPS, having been employed by 

the school district as a school teacher from December 2009 until 

September 2010.  

2.  The Complaint alleges that Dr. Alvin Brennan, the 

principal of the Forrest High School, where Ms. Otto worked as a 

teacher:  (a) announced at a staff meeting that he "prefers all 

black male young teachers"; (b) announced at another staff 

meeting that "anyone who takes off a Friday or a Monday . . . 

will be fired"; (c) verbally harassed Ms. Otto; and 

(d) discharged her for calling in sick. 
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3.  The face of the Complaint shows that it was signed by 

Ms. Otto on October 24, 2010 - only weeks after the last date of 

alleged discriminatory conduct on September 8, 2010.  

4.  However, the "date stamp," which also appears on the 

face of the Complaint, shows that it was not received by FCHR 

until October 25, 2011. 

5.  Notably, FCHR sent to DCPS a "Notice of Filing of 

Complaint of Discrimination" on November 10, 2011, which was 

stamped as received by DCPS on November 16, 2011. 

6.  At the hearing, Ms. Otto could not explain the apparent 

delay of exactly one year and one day between the date she signed 

the Complaint and the date it was stamped as received by FCHR.  

7.  Ms. Otto testified that she never actually typed the 

Complaint.  Further, she stated the typed Complaint was 

inconsistent with a handwritten version she originally submitted 

to FCHR "a month or two before" October 24, 2010. 

8.  Surmising at the hearing that "someone" at FCHR must 

have typed the Complaint, Ms. Otto testified that she signed and 

returned the document even though it showed that she was 11 years 

older than her actual age of 50 years. 

9.  Ms. Otto's Petition for Relief contains accusations 

about harassment and "racists remarks" by Dr. Brennan, and adds 

that he and other DCPS personnel "committed purjery to [the 

Commission]" [sic] during its investigation of the Complaint. 
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10.  Unlike the Complaint, the Petition for Relief also 

states that Ms. Otto was "was fired for no reason" as opposed to 

being fired for calling in sick. 

11.  At the final hearing, Ms. Otto testified that she did 

not know why she was fired, and it was only "possible" that she 

was fired due to her race, gender, or age.  

12.  Ms. Otto testified that her Complaint and Petition were 

based on events in August and September 2010, shortly after 

Dr. Brennan became the principal of Forrest High School. 

13.  By the end of the 2009-2010 school year, Forrest High 

School was identified as "critically low performing," having 

received consecutive "school grades" of "F" or "D" over the 

preceding school years. 

14.  The District was, therefore, required to treat Forrest 

High School as a "turn-around school," and replace/"reconstitute" 

much of its staff and administrative team. 

15.  Dr. Brennan, a veteran educator and administrator of 

27 years, was selected by the superintendent to replace the 

principal at Forrest High School at the beginning of the  

2010-2011 school year, since he had a successful track record for 

improving other low-performing schools. 

16.  Dr. Brennan conducted various staff meetings just 

before and during the first two weeks of the school year. 
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17.  According to Ms. Otto, Dr. Brennan stated at one such 

meeting that anyone who took a Friday off would be fired. 

18.  Ms. Otto testified that Dr. Brennan stated at another 

meeting that he prefers to hire young African-American men.  

Ms. Otto thereafter "felt like [she] was being harassed, 

discriminated against because [Brennan] was just going after 

white women." 

19.  Despite these negative "feelings" about Dr. Brennan, 

Ms. Otto never made a complaint to the school district about him 

or his comments. 

20.  Ms. Otto stated that she privately met with Dr. Brennan 

on only two occasions.  During the first private meeting at the 

beginning of the 2010-2011 school year, Dr. Brennan "yelled" at 

Ms. Otto for speaking with state officials who visited Forrest 

High School due to its "turnaround" status.  The second private 

meeting was on September 8, 2010, when Dr. Brennan purportedly 

"harassed" Ms. Otto for missing lesson plans, and "yelled" that 

she was fired. 

21.  In the days leading up to the September 8 conference, 

Dr. Brennan and Assistant Principal Jeravon Wheeler visited 

Ms. Otto's class and warned her about missing lesson plans. 

22.  At all times, Ms. Otto was aware that she was required 

to have lesson plans readily available in her class. 
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23.  During a scheduled classroom observation on August 31, 

2010, Ms. Wheeler (once again) noted Ms. Otto's lack of lesson 

plans. 

24.  A post-observation conference was to take place on 

Friday, September 1, 2010.  There is conflicting evidence as to 

whether Ms. Otto was present on that date.  The record contains a 

post-observation "teacher assessment instrument" which Ms. Otto 

apparently signed and dated on September 1, 2010. 

25.  However, Ms. Otto claims to have called in sick after 

her observation and did not return to the school until 

September 8, 2010. 

26.  When summoned to Dr. Brennan's office on the morning of 

September 8, 2010, Ms. Otto assumed he wanted to discuss her 

illness-related absence and her discussions with "people from the 

State." 

27.  Ms. Wheeler also attended the September 8 conference 

with Ms. Otto and Dr. Brennan. 

28.  Contrary to Ms. Otto's view, Dr. Brennan and 

Ms. Wheeler testified that the September 8 conference was 

actually called to:  (a) discuss the classroom observation; 

(b) present a "non-compliance letter" for Ms. Otto's repeated 

failure to provide lesson plans; and (c) place her on a "Success 

Plan" formulated to improve her overall teaching performance. 
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29.  Ms. Otto walked out of the September 8 conference 

before Dr. Brennan had the chance to provide her with the Success 

Plan and non-compliance letter. 

30.  Dr. Brennan's contemporaneous handwritten notes on the 

non-compliance letter indicated that Ms. Otto abruptly quit 

during the September 8 conference and "walked off the job." 

31.  Ms. Otto testified that she left the September 8 

conference because Dr. Brennan was screaming at her and yelled 

that she was fired.  She denied, however, that Dr. Brennan made 

any comments about race, gender, or age at that time. 

32.  Dr. Brennan and Ms. Wheeler testified that Dr. Brennan 

neither raised his voice nor stated that Ms. Otto was fired 

during the September 8 conference. 

33.  Rather, according to Dr. Brennan and Ms. Wheeler, it 

was Ms. Otto who became indignant during the September 8 

conference, and who abruptly quit and walked out of the school 

after "throwing" her district-issued laptop on the desk of 

Dr. Brennan's assistant. 

34.  Ms. Otto testified that she ultimately submitted lesson 

plans at some point after her August 31, 2010, observation, 

though that was disputed by Dr. Brennan. 

35.  Regardless, Ms. Otto admitted during the hearing that 

she was "unprepared" during Ms. Wheeler's observation and the 

lesson plans entered into the record which she purportedly 
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prepared for the August 31 observation were incomplete and 

inadequate. 

36.  Dr. Brennan and Ms. Wheeler concurred that the lesson 

plans presented at the hearing were defective. 

37.  Ms. Otto testified that she contacted a lawyer with the 

teacher's union immediately after the September 8 conference. 

38.  Ms. Otto thereafter learned that Dr. Brennan did not 

have the authority to unilaterally fire her.  Nevertheless, 

Ms. Otto advised the union lawyer that she would not go back to 

the school in any event because she was "allergic to it." 

39.  Ms. Otto testified that the union lawyer gave her 

assurances that she would be reassigned to another school.  These 

and other statements purportedly made by the union lawyer 

amounted to hearsay and were not corroborated by other, 

independent evidence. 

40.  Shortly after the September 8 conference, Ms. Otto 

received from the school district a letter dated September 9, 

2012, which indicated its recognition of Ms. Otto's resignation 

and encouraged her to contact the sender (Ms. Dawn Gaughan) with 

any questions. 

41.  Ms. Otto did not respond to the September 9, 2012, 

letter, assuming that the union lawyer was securing her another 

teaching position in a different school. 
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42.  Ms. Otto testified that she called in substitutes on 

the days immediately following the September 8 conference using 

the school district's automated telephone system.  However, she 

also stated that the personal identification number she needed to 

access the system was invalid at the time of her departure from 

the school. 

43.  Having lost faith in the union lawyer's assurances, 

Ms. Otto testified that she eventually spoke with the school 

district human resources' personnel about the September 8 

conference, but could not remember when that occurred. 

44.  Ms. Otto subsequently filed a claim for unemployment 

compensation which was rejected on the grounds that she 

voluntarily resigned from her position.  However, an Unemployment 

Compensation Appeals Referee ultimately determined that Ms. Otto 

was entitled to compensation because (during a telephonic hearing 

on the matter) the school district presented inadmissible hearsay 

to debunk Ms. Otto's assertion that she had been fired. 

45.  At the hearing, Ms. Otto presented the testimony of 

Ms. Judith Julian, who claimed that she was "forced to resign" 

due to harassment by Dr. Brennan and Ms. Wheeler. 

46.  Ms. Julian stated that Dr. Brennan "harassed" her by 

forcing her to park in the teacher's parking area, and Ms. 

Wheeler harassed her by "following" Ms. Julian on campus during a 

phone call. 
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47.  Ms. Julian had "no idea" whether such "harassment" was 

motivated by any animus toward her gender, age, or race, and also 

commented that she was "replaced" by a male Caucasian. 

48.  According to Ms. Julian, lesson plans:  (a) are 

"absolutely" important; (b) should be available at all times; and 

(c) are part of a teacher's contractual duties. 

49.  Ms. Julian testified that the only personal interaction 

she had with Dr. Brennan was during a classroom observation when 

Dr. Brennan stated that she was "a great teacher." 

50.  Ms. Julian stated that she never heard Dr. Brennan make 

statements about Ms. Otto's race, gender, or age. 

51.  Ms. Julian did not attend and, therefore, could not 

comment on the September 8, 2010, conference.  She did, however, 

recall statements purportedly made by Dr. Brennan at a staff 

meeting regarding a preference to hire African-American teachers. 

52.  Dr. Brennan and Ms. Wheeler testified that Dr. Brennan 

made no such announcement, though he did discuss the need for a 

staff which reflected the demographics of the community served by 

Forrest High School. 

53.  Dr. Brennan also presented statistics showing that his 

hiring decisions had no appreciable impact on staff demographics 

at the high school.  Rather, African-American staff members 

increased by only seven percent and the percentage of male 
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teachers at the school actually decreased between the 2009-2010 

and 2010-2011 school years. 

54.  Regardless, the testimony and evidence of record show 

that school principals do not have unilateral authority to 

terminate a teacher. 

55.  The testimony offered by Dr. Brennan and Ms. Wheeler 

was consistent with contemporaneous notes and statements they 

prepared in September 2010 as well as other written statements 

they later prepared for the School District's Office of Equity 

and Inclusion in November 2011. 

56.  The collective bargaining agreement between the school 

district and the teachers' union, Duval Teachers United (DTU), 

stresses the importance of lesson plans and the expectation that 

teachers shall have them at all times. 

57.  The agreement also provides that insubordinate conduct 

and failure to prepare lesson plans merit discipline up to and 

including dismissal. 

58.  Further, the collective bargaining agreement also 

contains school district policies against harassment and 

directions on how to process complaints. 

59.  Ms. Otto was aware of these policies and procedures, 

but never lodged any complaints against Dr. Brennan with school 

district officials. 
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60.  Based on the testimony and evidence of record, the 

greater weight of the evidence demonstrates that Ms. Otto 

resigned from her position during a September 8, 2010, conference 

with Dr. Brennan and Ms. Wheeler. 

61.  Further, the evidence shows that Ms. Otto failed to 

provide timely and complete lesson plans despite several warnings 

from her superiors.  This failure alone would support dismissal, 

as would Ms. Otto's insubordinate conduct or abandonment of her 

post. 

62.  The Employment Complaint of Discrimination, filed with 

FCHR by Ms. Otto appears to be signed and dated by her on 

October 24, 2010, only 46 days after the last incident giving 

rise to her claim occurred.  However, the date stamp from FCHR on 

that document is for October 25, 2011, more than 365 days after 

the September 8, 2010 incident.  No explanation was given for 

this discrepancy in the dates on the complaint giving rise to 

this matter. 

63.  Ms. Otto testified at the hearing that she "didn't care 

which way this case goes" and was "happy" just to be there. 

CONCLUSIONS OF LAW 

64.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.569, 120.57, and 760.11, Fla. Stat.   
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65.  Ms. Otto claims that she was discriminated against by 

DCPS based on her race, gender, and age, in violation of the 

Florida Civil Rights Act (FCRA), which prohibits discrimination 

in the workplace because of these and other immutable traits, 

such as an individual's color, national origin, handicap, or 

marital status.  See § 760.10, et. seq., Fla. Stat. (2012). 

66.  As the Petitioner in this discrimination case, Ms. Otto 

must prove the claims against DCPS under the preponderance of the 

evidence standard.  See Gross v. FBL Fin. Servs., Inc., 557 U.S. 

167, 179 (2009) ("we hold that a plaintiff . . . must prove, by a 

preponderance of the evidence, that age was the 'but for' cause 

of the challenged adverse employment action"). 

67.  The FCRA is construed in conformity with its federal 

counterpart, Title VII of the Civil Rights Act, and its related 

regulations.  See Chanda v. Engelhard/ICC, 234 F.3d 1219, 1221 

(11th Cir. 2000), Greene v. Seminole Elec. Coop., Inc., 701 So. 

2d 646, 647 (Fla. 5th DCA 1997).  (Title VII provides that "[i]t 

shall be an unlawful employment practice for an employer to fail 

or refuse to hire or to discharge any individual, or otherwise to 

discriminate against any individual with respect to his 

compensation, terms, conditions, or privileges of employment, 

because of such individual's race, color, religion, sex, or 

national origin . . . ."  42 U.S.C. § 2000e-2(a)(l)(2012)). 
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68.  The "McDonnell Douglas [McDonnell Douglas Corp. v. 

Green, 411 U.S.792 (1973)] shifting burden analysis" is applied 

to claims of this nature.  See St. Johns Cnty. Sch. Dist. v. 

O'Brien, 973 So. 2d 535, 541 (Fla. 5th DCA 2007). 

69.  Under McDonnell Douglas, a plaintiff must first 

establish a prima facie case of discrimination.  This requires 

proof that:  (a) the plaintiff belongs to a "protected class" of 

individuals; (b) the plaintiff was subjected to adverse 

employment action; (c) similarly-situated employees outside of 

the plaintiff's class were treated more favorably than the 

plaintiff; and (d) the plaintiff was qualified to do the job.  

See City of W. Palm Beach v. McCray, 91 So. 3d 165, 171 (Fla. 4th 

DCA 2012) (citing U.S. E.E.O.C. v. Mallinckrodt, Inc., 590 F. 

Supp. 2d 1371, 1375 (M.D. Fla. 2008)). 

70.  An "adverse employment action" is "an ultimate 

employment decision, such as discharge or failure to hire, or 

other conduct that alters the employee's compensation, terms, 

conditions, or privileges of employment . . . ."  Haines v. 

Potter, 137 Fed. Appx. 216, 217 (11th Cir. 2005). 

71.  Conduct that does not meet this level of substantiality 

may not constitute "adverse employment action," as that term is 

construed in the law.  See, e.g, Vitt v. City of Cincinnati, 97 

Fed. Appx. 634, 640 (6th Cir. 2004) (employee's unfavorable 

performance review which allegedly contained untrue statements 
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did not constitute adverse employment action), Garrison v. 

Gambro, Inc., 428 F.3d 933, 939 (l0th Cir. 2005) (suggestion that 

an employee resolve a dispute without lawyers was not a 

retaliatory act that affected her employment status and, 

therefore, did not constitute adverse employment action), Poppy 

v. City of Willoughby Hills, 96 Fed. Appx. 292, 296 (6th Cir. 

2004) (mayor's rude gesture and comment to city employee was not 

adverse employment action). 

72.  Once a prima facie case is established, the burden then 

shifts to the employer to articulate a legitimate, 

nondiscriminatory reason for its employment action.  If the 

employer meets this burden, the presumption of intentional 

discrimination disappears, but the plaintiff can still prove a 

claim by showing that the reason proffered is pre-textual.  See 

O'Brien at 541. 

73.  The proffered reasons are not pre-textual, however, 

"unless it is shown both that the reason was false, and that 

discrimination was the real reason."  Houston v. Town of Palm 

Beach Shores, 2012 U.S. Dist. LEXIS 167146, 19 (S.D. Fla., 2012), 

quoting Cooper v. S. Co., 390 F.3d 695, 725 (11th Cir. 2004). 

74.  Here, before applying the McDonnell Douglas shifting 

burden analysis, it is arguable that Ms. Otto's Complaint is 

"time barred" under the FCRA, which serves as the sole basis for 

her claims. 
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75.  The FCRA provides that "[a]ny person aggrieved by a 

violation of [the Act] may file a complaint with the commission 

within 365 days of the alleged violation. . . ."  § 760.11(1), 

Fla. Stat. 

76.  Where the charge of discrimination is filed with FCHR 

more than 365 days after the alleged act of discrimination, it is 

time-barred and not actionable.  See City of W. Palm Beach v. 

McCray, 91 So. 3d 165, 172 (Fla. 4th DCA 2012) ("McCray's time to 

file a charge based on his termination expired a year after it 

occurred.  Under the federal counterpart of the FCRA, discrete 

discriminatory acts are not actionable if time barred, even when 

they are related to acts alleged in timely filed charges"); 

Brewer v. Clerk of Circuit Court, 720 So. 2d 602, 604 (Fla. 1st 

DCA 1998) (affirming dismissal of employment discrimination and 

retaliation complaint for failing to comply with statutory 

prerequisites). 

77.  For purposes of calculating this 365-day period, the 

FCRA provides that FCHR "shall clearly stamp on the face of the 

complaint" the date upon which it is filed and, "if clearly 

stamped . . . that date is the date of filing."  § 760.11(1), 

Fla. Stat. 

78.  As explained above, although Ms. Otto appears to have 

signed her Complaint on October 24, 2010, FCHR's stamped receipt 

date is October 25, 2011.  The coincidence of the October 25 
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stamped date versus the October 24 (even with different years) 

handwritten date was unexplained at the hearing.  Perhaps the 

date stamp had the incorrect year displayed.  Perhaps Ms. Otto's 

signature was affixed to the complaint on October 25, 2011, which 

would have been more than 365 days from the last incident 

complained of by Petitioner.  These are questions left unanswered 

following the hearing.  I accept that Ms. Otto, based upon her 

testimony, intended to timely file the Complaint, yet the date 

stamp discrepancy remains a mystery.  Based upon section 

760.11(1), I cannot ignore FCHR's date stamp and, since no one 

from the agency was called to testify on the issue of the 

timeliness of the Complaint, I cannot make a finding that the 

Complaint was definitely timely filed.  I also cannot conclude 

that Ms. Otto filed her complaint untimely in bad faith because 

FCHR should have refused the Complaint at the time it was filed 

if it was more than 365 days from the last incident giving rise 

to the Complaint. 

79.  Regardless of the timing issue, based on the findings 

of fact outlined above, Ms. Otto failed to establish a prima 

facie case of discrimination, as the preponderance of the 

evidence shows that she resigned from her position and did not 

suffer an adverse employment action.  DCPS presented substantial 

proof that Ms. Otto was subject to termination despite her race, 

age, and gender.  Specifically, the record demonstrates that 



19 

 

Ms. Otto could have been discharged based on either:  (a) her 

persistent failure to provide lesson plans, (b) her insubordinate 

conduct during the September 8, 2010, conference, or (c) the 

abandonment of her post when she "walked off the job" and never 

returned to Forrest High School.  These findings render the 

timeliness issue moot. 

80.  In sum, Ms. Otto filed a complaint of discrimination 

against DCPS which may have been untimely, but was definitely 

factually flawed.  The evidence does not support her position 

that Dr. Brennan spoke before the faculty and made assertions 

that he preferred to hire only young African-American men as his 

teachers.  It is obvious that Ms. Otto persisted with her case 

merely out of misplaced anger towards her principal, and not out 

of a sincere belief she had been discriminated against. 

81.  In light of the facts set out above, DCPS may be 

entitled to reimbursement of its legal fees, costs, and expenses 

incurred in defending this cause pursuant to chapter 120, Florida 

Statutes.  In order to determine whether Ms. Otto's complaint of 

discrimination was brought for an improper purpose or was not 

supported by sufficient law or fact at the time it was filed, a 

separate action for attorney's fees and costs may be filed by the 

DCPS pursuant to section 120.595 or 57.105, Florida Statutes, in 

the event FCHR enters a final order in favor of Respondent. 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing Katherine E. Otto's 

Employment Complaint of Discrimination and Petition for Relief. 

DONE AND ENTERED this 28th day of December, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

ROBERT S. COHEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 28th day of December, 2012. 
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     Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-3237 

   

RECOMMENDED ORDER 

 

This case was heard on December 4, 2012, in Tavares, 

Florida, before Suzanne Van Wyk, a designated Administrative Law 

Judge of the Division of Administrative Hearings. 

APPEARANCES 

 

For Petitioner:  Wilberrene Miller, pro se 

    Apartment B 

    1196 Redman Street 

    Orlando, Florida  32839 

 

For Respondent:  No appearance 

 

STATEMENT OF THE ISSUE 

Whether Petitioner was the subject of unlawful 

discrimination in the provision of services or facilities in 

connection with her dwelling based on her race or handicap, in 

violation of the Florida Fair Housing Act, chapter 760, Part II, 

Florida Statutes. 
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PRELIMINARY STATEMENT 

On June 23, 2012, Petitioner filed a complaint with the 

Florida Commission on Human Relations (FCHR), alleging that 

Respondents discriminated against her based on her race.  The 

basis for the claim of discrimination was that Respondents 

placed her in an apartment that had not been cleaned prior to 

her arrival, in violation of the Fair Housing Act. 

An investigation of the complaint was made by FCHR.  On 

September 21, 2012, FCHR issued its Notice of Determination of 

No Cause, which concluded that there was no reasonable cause to 

believe that a discriminatory housing practice had occurred 

based on either Petitioner‟s race or disability.
1/
  

Petitioner disagreed with FCHR‟s determination and filed a 

Petition for Relief.  The basis for discrimination alleged in 

the Petition for Relief is that Respondents accused her of 

failing to pay a $300.00 security deposit before occupying her 

apartment at Laurel Oaks.  Petitioner alleges Respondents‟ 

accusation was an attempt to take advantage of her disability, 

thereby constituting discrimination based on her disability in 

violation of the Fair Housing Act.  The petition was forwarded 

to the Division of Administrative Hearings for a formal hearing. 

The final hearing was scheduled for December 4, 2012, and 

was held as scheduled.  At the hearing, Petitioner testified on  
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her own behalf and offered the testimony of her daughter, Sushon 

Dillard.  Petitioner offered Exhibits 1 through 15, which were 

received in evidence.   

Respondent did not appear at the final hearing.  Neither 

party provided a court reporter; consequently, no transcript of 

the final hearing was prepared.  

Petitioner timely filed her Proposed Recommended Order on 

December 10, 2012, which has been considered in the preparation 

of this Recommended Order. 

FINDINGS OF FACT 

 1.  Petitioner is a 51-year-old black female who relocated 

to Leesburg, Florida, from Port Chester, New York, in February 

2012.  

 2.  Respondent, Richman Property Services, Inc., is the 

corporate owner/manager of Laurel Oaks Apartments (Laurel Oaks) 

located at 131 Bayou Circle in Leesburg, Florida.  

3.  Amy Lewis is the Community Manager of Laurel Oaks. 

 4.  Petitioner rented a two-bedroom apartment unit from 

Respondent from February 24, 2012, until she moved to Orlando, 

Florida, on December 3, 2012.  Petitioner‟s daughter, Sushon 

Dillard, occupied the apartment with Petitioner during her 

tenancy at Laurel Oaks. 

 5.  Petitioner spoke with Ms. Lewis via telephone to 

inquire regarding the availability of a unit at Laurel Oaks 
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while Petitioner was still residing out of state.  Petitioner 

applied for tenancy at Laurel Oaks by faxing her application to 

Ms. Lewis.  Petitioner‟s application was accompanied by a copy 

of her award letter documenting Social Security Disability 

Insurance (SSDI) payments as proof of income.  

6.  On February 24, 2012, Petitioner signed a lease for 

Laurel Oaks unit #103, paid a security deposit, and moved into 

the unit. 

7.  Petitioner has a current clinical diagnosis of 

“schizophrenia, paranoid.”  She also claims to be diagnosed bi-

polar with Tourrete‟s Syndrome.  While Petitioner presented no 

documentation of the additional diagnosis, her testimony on this 

issue is credible and is accepted by the undersigned.  

8.  Petitioner was first hospitalized for treatment of an 

unspecified mental illness at Bellevue Hospital in New York in 

1982.  She apparently lived without significant incident for the 

next 26 years.  Petitioner had a “breakdown” in 2008, while 

living in Arizona, and another “breakdown” that same year in 

New York, for which she was hospitalized at Greenwich Hospital 

in Connecticut, and later transferred to Stamford Hospital in 

Connecticut.  Petitioner reports that since April 2008, she has 

“spent time in numerous mental institutions in Arizona, Florida, 

Georgia, Maryland and New York.”   
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9.  Petitioner‟s most recent incident occurred in August 

2012, while she was living at Laurel Oaks.  She was taken by 

police to a local facility named “Life Stream” where she was 

treated for a number of days, then returned home to her 

apartment at Laurel Oaks with her daughter.  

 10.  Petitioner appeared calm and controlled at the final 

hearing.  She testified that she is taking her medications and 

doing very well. 

 11.  Petitioner claims that when she moved into the unit at 

Laurel Oaks, it was not cleaned, was “infested with dead 

roaches,” and the washing machine was filthy.  Petitioner‟s 

daughter testified there were dead roaches even in the 

dishwasher. 

 13.  Petitioner also bases her allegation of discrimination 

on Respondent‟s accusation in April 2012, that Petitioner had 

not paid a $300 security deposit prior to occupying her 

apartment. 

 14.  When Petitioner paid her April rent, Trifonia Bradley, 

an employee in the office at Laurel Oaks, informed Petitioner 

she still owed a $300 security deposit.  Petitioner responded 

that she had paid the deposit on February 24, 2012.  

 15.  Although the evidence was not clear as to the specific 

date, Petitioner later met with Ms. Bradley and brought in her 

receipt showing the $300 had been paid in February.  After that 
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meeting, Petitioner received a phone call from Ms. Lewis 

apologizing for the error and stating something to the effect of 

“we are all good.” 

 16.  Petitioner believes Respondent was attempting to take 

advantage of her disability and trick her into paying the 

deposit again.  

 17.  At final hearing, Petitioner and her daughter 

presented evidence and testimony regarding additional alleged 

discriminatory acts by Respondent.  Petitioner alleged that 

someone employed by, or otherwise acting on behalf of 

Respondent, sabotaged her automobile; harassed her by requesting 

her daughter fill out a separate rental application in order to 

live with her; harassed Petitioner about her request for 

accommodation based on her disability and claimed she had not 

demonstrated that she was disabled under the Americans with 

Disabilities Act; threatened to tow away her car because it was 

inoperable; and stole money from her apartment.  

18.  Each of these additional alleged acts occurred after 

September 21, 2012, the date on which FCHR issued its 

determination of no cause, and was not investigated by FCHR. 

 19.  Petitioner is intelligent and articulate.  Her 

exhibits were well-organized and contained copious documentation 

of the alleged discriminatory acts occurring after September 21, 

2012.  Her documentation included correspondence with Laurel 
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Oaks‟ management, notices which were posted on the apartment 

door, copies of numerous forms and applications, and a police 

report. 

 20.  In contrast, Petitioner offered no tangible evidence 

regarding the condition of the property upon occupancy other 

than her testimony, which was not persuasive.  She introduced no 

photographs, no written complaint, and no correspondence with 

the manager or other employees of Laurel Oaks regarding the 

condition of the apartment.  In fact, she offered no evidence 

that she brought the condition of the unit to the attention of 

Laurel Oaks‟ management. 

 21.  Given the totality of the evidence, including the 

demeanor of the Petitioner and Ms. Dillard, the undersigned 

finds that either the unit was not unclean or Petitioner did not 

bring the condition of the unit to the attention of Laurel Oaks 

upon occupying the unit.  Further, the undersigned finds that 

Laurel Oaks erroneously requested the security deposit in April 

2012, and corrected the error after reviewing Petitioner‟s 

documentation.  The mistake was not an act of discrimination 

based either on race or disability.
2/
 

CONCLUSIONS OF LAW 

 22.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  § 120.57(1), Fla. Stat. (2012). 
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23.  Florida‟s Fair Housing Act, sections 760.20 through 

760.37, Florida Statutes, makes it unlawful to discriminate in 

the provision of services provided to the tenants of rental 

housing.  In that regard, section 760.23(2), provides that: 

(2)  It is unlawful to discriminate against 

any person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection therewith, because 

of race, color, national origin, sex, 

handicap, familial status, or religion. 

 

24.  In cases involving a claim of rental housing 

discrimination, the burden of proof is on the complainant.  

§ 760.34(5), Fla. Stat. 

25.  The Florida Fair Housing Act is patterned after Title 

VIII of the Civil Rights Act of 1968, as amended by the Fair 

Housing Act of 1988, and discrimination covered under the 

Florida Fair Housing Act is the same discrimination prohibited 

under the Federal Fair Housing Act.  Savanna Club Worship Serv. 

v. Savanna Club Homeowners' Ass'n, 456 F. Supp. 2d 1223, 1224 

(S.D. Fla. 2005); see also Loren v. Sasser, 309 F.3d 1296, 1300 

(11th Cir. 2002).  When “a Florida statute is modeled after a 

federal law on the same subject, the Florida statute will take 

on the same constructions as placed on its federal prototype.”  

Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994); see also Millsap v. Cornerstone Residential Mgmt., 

2010 U.S. Dist. LEXIS 8031 (S.D. Fla. 2010); Dornbach v. Holley, 
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854 So. 2d 211, 213 (Fla. 2d DCA 2002); Fla. Dep't of Cmty. Aff. 

v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991). 

Discrimination based on Race 

26.  A plaintiff may proceed under the Fair Housing Act 

under theories of either disparate impact or disparate 

treatment, or both.  Head v. Cornerstone Residential Mgmt., 2010 

U.S. Dist. LEXIS 99379 (S.D. Fla. 2010).  To establish a prima 

facie case of disparate impact, Petitioner would have to prove a 

significantly adverse or disproportionate impact on a protected 

class of persons as a result of Respondent‟s facially neutral 

acts or practices.  Head v. Cornerstone Residential Mgmt., 

supra, (citing E.E.O.C. v. Joe‟s Stone Crab, Inc., 220 F.3d 

1263, 1278 (11th Cir. 2000)).  To prevail on a disparate 

treatment in housing claim, Petitioner would have to come 

forward with evidence that she was treated differently than 

similarly-situated tenants.  Head v. Cornerstone Residential 

Mgmt., supra (citing Schwarz v. City of Treasure Island, 544 

F.3d 1201, 1216 (11th Cir. 2008) and Hallmark Dev., Inc. v. 

Fulton County, 466 F.3d 1276, 1286 (11th Cir. 2006)).    

27.  The evidence indicates that Petitioner was attempting 

to prove that she was discriminated against due to Respondent‟s 

disparate treatment of her as opposed to other residents of 

Laurel Oaks. 
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28.  In establishing that she was the subject of 

discrimination based upon her race, Petitioner could either 

produce direct evidence of discrimination that motivated 

disparate treatment in the provision of services to her, or 

prove circumstantial evidence sufficient to allow the trier of 

fact to infer that discrimination was the cause of the disparate 

treatment.  See King v. Auto, Truck, Indus. Parts & Supply, 

21 F. Supp. 2d 1370, 1381 (N.D. Fla. 1998). 

29.  Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent without resort to 

inference or presumption.  Denney v. City of Albany, 247 F.3d 

1172, 1182 (11th Cir. 2001); Holifield v. Reno, 115 F.3d 1555, 

1561 (11th Cir. 1997).  Courts have held that “„only the most 

blatant remarks, whose intent could be nothing other than to 

discriminate . . .‟ will constitute direct evidence of 

discrimination.”  Damon v. Fleming Supermarkets of Fla., Inc., 

196 F.3d 1354, 1358-59 (11th Cir. 1999) (citations omitted). 

30.  Petitioner presented no direct evidence of 

discrimination by Respondent in its provision of maintenance and 

repair services based on her race.  When questioned by the 

undersigned, Petitioner confirmed that no one at Laurel Oaks 

made any remark about her race at any time before or during her 

tenancy. 
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31.  When there is no direct evidence of discrimination, 

fair housing cases are subject to the three-part test set forth 

in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) and 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981).  Boykin v. Bank of America Corp., 162 Fed. Appx. 837, 

838; 2005 U.S. App. LEXIS 28415 (11th Cir. 2005); see also 

Massaro v. Mainlands Section 1 & 2 Civic Ass‟n, Inc., 3 F.3d 

1472, 1476 n.6 (11th Cir. 1993); Secretary, U.S. Dept. of 

Housing and Urban Development, on Behalf of Herron v. Blackwell, 

908 F.2d 864, 870 (11th Cir. 1990); Savannah Club Worship Serv. 

v. Savannah Club Homeowners‟ Ass‟n, 456 F. Supp. 2d at 1231-

1232. 

32.  Under the three-part test, Petitioner has the initial 

burden of establishing a prima facie case of unlawful 

discrimination.  McDonnell Douglas Corp. v. Green, at 802; Texas 

Dep‟t of Cmty. Aff. v. Burdine, at 252-253; Burke-Fowler v. 

Orange Cnty., Fla., 447 F.3d 1319, 1323 (11th Cir. 2006); 

Valenzuela v. GlobeGround North America, LLC., 18 So. 3d 17, 22 

(Fla. 3d.DCA 2009).  “The elements of a prima facie case are 

flexible and should be tailored, on a case-by-case basis, to 

differing factual circumstances."  Boykin v. Bank of America 

Corp., 162 Fed. Appx. at 838-839 (citing Fitzpatrick v. City of 

Atlanta, 2 F.3d 1112, 1123 (11th Cir. 1993)).  
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33.  If Petitioner is able to prove a prima facie case by a 

preponderance of the evidence, the burden shifts to Respondent 

to articulate a legitimate, non-discriminatory reason for its 

actions.  Texas Dep‟t of Cmty. Aff. v. Burdine, 450 U.S. at 255; 

Dep‟t of Corr. v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991).  

Respondent has the burden of production, not persuasion, to 

demonstrate to the finder of fact that its action as a landlord, 

upon which the complaint was made, was non-discriminatory.  

Dep‟t of Corr. v. Chandler, supra.  This burden of production is 

"exceedingly light."  Holifield v. Reno, 115 F.3d 1555, 1564 

(11th Cir. 1997); Turnes v. Amsouth Bank, N.A., 36 F.3d 1057, 

1061 (11th Cir. 1994).  

34.  Petitioner has the burden of proving a prima facie 

case of discrimination by a preponderance of the evidence.  Fla. 

Dep't of Transp. v. J.W.C. Co., Inc., 396 So. 2d 778 (Fla. 1st 

DCA 1981).  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 So. 

2d 1008, 1013 n.7 (Fla. 1st DCA 1996), aff‟d, 679 So. 2d, 1183 

(Fla. 1996) (citing Arnold v. Burger Queen Systems, 509 So. 2d 

958 (Fla. 2d DCA 1987)). 

35.  As applied to this case, the standard established in 

McDonnell-Douglas requires Petitioner to establish in her prima 

facie case: (1) that she is a member of a protected class; 

(2) that she requested that necessary maintenance services be 
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performed to her dwelling by Respondent on terms comparable to 

others living in Laurel Oaks; and (3) that, based on her race, 

she was denied provision of services protected by the Fair 

Housing Act which were available to other tenants of Laurel 

Oaks.  See, e.g., Savannah Club Worship Serv. v. Savannah Club 

Homeowners‟ Ass‟n, 456 F. Supp. 2d at 1232. 

36.  Petitioner is undisputedly a member of a protected 

class –- African American.  However, Petitioner did not meet her 

burden to establish a prima facie case of discrimination.  

Petitioner failed to prove that any actions on the part of 

Respondent were discriminatory in nature.  The evidence in this 

case demonstrates that Petitioner never complained to anyone at 

Laurel Oaks regarding the condition of the apartment upon 

occupying the unit nor requested cleaning services be provided. 

Petitioner did not prove by a preponderance of the evidence that 

Respondent treated her differently than other residents of 

Laurel Oaks based on her race. 

Discriminated based on Handicap  

 37.  Subsection 760.23(8) provides: 

It is unlawful to discriminate against any 

person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection with such dwelling, 

because of a handicap of: 

 

(a)  That buyer or renter; 
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(b)  A person residing in or intending to 

reside in that dwelling after it is sold, 

rented or made available; or 

 

(c)  Any person associated with the buyer or 

renter. 

 

 38.  Subsection 760.22(7) defines “handicap” to include a 

“mental impairment which substantially limits one or more major 

life activities, or he or she has a record of having, or is 

regarded as having, such mental impairment.” 

 39.  Similar to a case involving discrimination based on 

race, in a claim of rental housing discrimination based on 

handicap, the Petitioner has the burden of proving a prima facie 

case of discrimination by a preponderance of the evidence.  If 

the Petitioner sufficiently establishes a prima facie case, the 

burden shifts to the Respondent to articulate some legitimate, 

nondiscriminatory reason for its action.  If the Respondent 

satisfies this burden, the Petitioner has the opportunity to 

prove by a preponderance of the evidence that the legitimate 

reasons asserted by the Respondent are in fact mere pretext.  

See Massaro v. Mainlands Section 1 and 2 Civic Association, Inc. 

3 F.3d 1472, 1476 n.6 (11th Cir. 1993) (“Fair housing 

discrimination cases are subject to the three-part test 

articulated in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973).”). 
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 40.  To establish a prima facie case of discrimination in 

the provision of services or facilities in connection with the 

rental of a dwelling, Petitioner must prove that (1) she belongs 

to a protected class (e.g. mental disability); (2) Respondent 

was aware that Petitioner had a handicap; (3) Petitioner was 

ready, willing and able to accept the services or facilities in 

connection with the rental of the dwelling; and (4) Respondent 

refused to provide the services or facilities related to rental 

of the dwelling. 

 41.  As to the first element of the analysis, subsection 

760.22(7), Florida Statutes, provides that: 

(7)  "Handicap" means: 

  

(a)  A person has a physical or mental 

impairment which substantially limits one or 

more major life activities, or he or she has 

a record of having, or is regarded as 

having, such physical or mental impairment; 

or 

 

(b)  A person has a developmental disability 

as defined in s. 393.063. 

 

That definition is virtually identical to that found in the 

federal Fair Housing Act, 42 U.S.C. subsection 3602(h).  

 42.  Petitioner receives SSDI benefits which document her 

disability.  Further, she has a record of having debilitating 

mental breakdowns, and is regarded as having a mental 

impairment.  The evidence supports a conclusion that Petitioner 
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is handicapped pursuant to the Fair Housing Act.  Petitioner, 

therefore, is a member of a protected class. 

 43.  As to the second prong, Petitioner proved that 

Respondent was aware of Petitioner‟s disabled status.  

Petitioner faxed her SSDI award statement to Ms. Lewis along 

with her rental application. 

 44.  The next element is whether Petitioner was ready, 

willing, and able to accept services provided in association 

with rental of units at Laurel Oaks.  There is no evidence that 

Petitioner denied access to staff at Laurel Oaks to perform 

services or repairs to her unit.  Nor is there evidence that 

Petitioner was unable to receive services usually associated 

with rental of a dwelling unit.  The undersigned finds that 

Petitioner was ready, willing and able to accept the services. 

 45.  Finally, Petitioner must show by a preponderance of 

the evidence that Respondent refused to provide services to her. 

This prong is where Petitioner‟s case fails.  It is not 

reasonable, based on Petitioner‟s demonstrated practice of 

documentation of other alleged acts of discrimination,
3/
 that 

Petitioner would have no documentation of the unclean condition 

in which she found the apartment upon occupying same.  She 

provided no communications with Laurel Oaks, no request for 

cleaning services, and no evidence of denial of same.  Further, 

the alleged discriminatory act of requesting payment of the $300 
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deposit was an error that was corrected by the rental company.  

In fact, Petitioner testified that Ms. Lewis apologized for the 

error. 

46.  Petitioner did not meet her burden to establish a 

prima facie case of discrimination.  While she is a member of a 

protected class, and she proved that Respondent was aware of her 

protected status, she did not prove that Laurel Oaks refused to 

provide to her services or facilities associated with rental of 

her dwelling. 

47.  For the reasons set forth herein, Petitioner has 

failed to prove that Respondent discriminated against her in the 

provision of services or facilities in connection with her 

dwelling, based on either her race or her handicap, in violation 

of the Florida Fair Housing Act, chapter 760, Part II, Florida 

Statutes. 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order dismissing the Petition for Relief 

filed in FCHR No. 2012H0289. 
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DONE AND ENTERED this 27th day of December, 2012, in 

Tallahassee, Leon County, Florida. 

 S 
Suzanne Van Wyk 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 27th day of December, 2012. 

 

 

ENDNOTES 

 
1/
  Although Petitioner‟s written complaint only alleged 

discrimination based on race, the FCHR investigated 

discrimination based on both Petitioner‟s race and disability.  
 

2/
  Petitioner appears to have abandoned her theory of 

discrimination based on her race.  At final hearing, she 

presented testimony and argument solely relating to 

discrimination based on her mental disability.  However, since 

both bases were originally investigated by FCHR, the undersigned 

has considered both allegations in ruling on the evidence in 

this case. 

 
3/
  As noted in paragraph 17, Petitioner provided testimony and 

evidence of additional alleged acts of discrimination.  All of 

those alleged acts occurred after September 21, 2012, and were 

not investigated by FCHR.  The Division only has jurisdiction to 

make findings and conclusions regarding allegations investigated 

by FCHR.  Therefore, none of the allegations form the basis for 

the undersigned findings and conclusions in this case.  The 

undersigned knows of no reason Petitioner cannot file another 

complaint with FCHR which includes the allegations subsequent to 

the first complaint, as long as the complaint is filed within 

one year after the alleged acts. 
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Joanne D. Flanagan, Esquire  

340 Pemberwick Road  

Greenwich, Connecticut  06831  

 

Wilberrene Miller 

Apartment B 

1196 Redman Street 

Orlando, Florida  32839 

 

Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

Cheyanne Costilla, Interim General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  
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COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 
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# Item Link 

1 Original Source FCHR.MyFlorida.com 
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CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 
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