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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

BIBI QUALANDER, 

 

 Petitioner, 

 

vs. 

 

AVANTE AT MT. DORA, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-2323 

   

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing was held in this case on 

November 2, 2012, in Orlando, Florida, before Administrative Law 

Judge Lynne A. Quimby-Pennock of the Division of Administrative 

Hearings (Division). 

APPEARANCES 

For Petitioner:  Bibi Qualander, pro se 

                      14017 King Sago Court 

                      Orlando, Florida  32828 

 

For Respondent:  Jeffrey M. Goodz, Esquire 

                      Remer and Georges-Pierre, PLLC 

                      Suite 505 

                      4901 Northwest 17th Way 

                      Fort Lauderdale, Florida  33309 

 

STATEMENT OF THE ISSUES 

The issues are whether Respondent, Avante at Mount Dora, 

committed an unlawful employment practice under section 760.10, 

Florida Statutes (2011),
1/
 by discriminating against Petitioner, 
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Bibi Qualander, on the basis of race, national origin, and/or 

age, and, if so, what remedy should be ordered. 

PRELIMINARY STATEMENT 

On December 14, 2011, Ms. Qualander filed an employment 

complaint of discrimination with the Florida Commission on Human 

Relations (Commission), alleging that Respondent had 

discriminated against her based on her race, national origin, 

and/or age.  On June 8, 2012, the Commission issued its "Notice 

of Determination: No Cause" and "Determination: No Cause" 

regarding the alleged discriminatory practices.  On July 5, 

Ms. Qualander filed a Petition for Relief (Petition), alleging 

Respondent had engaged in an unlawful employment practice.
2/
 

On July 9, 2012, the Commission transferred the Petition to 

the Division.  The transmittal contained the Petition and its 

attachments.  A Notice of Hearing by Video Teleconference, dated 

July 19, scheduled the hearing for August 13.  Following two 

continuances, the hearing was held on November 2, 2012. 

On October 17, 2012, Respondent filed a motion for 

telephonic testimony regarding two witnesses.  Ms. Qualander did 

not object to one witness testifying in that manner, and an Order 

was issued allowing Robert Zipperer to do so.
3/
  As to the second 

witness, Kay Campbell, Ms. Campbell appeared at the hearing, and 

her testimony was taken in the regular course of the hearing.  A 

ruling on that portion of the motion became moot. 
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In accordance with another October Order, after the hearing 

had started, but prior to testimony being taken, a recess was 

called to allow Respondent to take Ms. Qualander's deposition.  

Thereafter, the hearing was completed. 

On October 19, 2012, "Respondent's Final Hearing Brief" was 

filed.  This set forth Respondent's belief of the "legal 

requirements and legal limitations of the claims asserted by 

Ms. Qualander."  

At hearing, Ms. Qualander testified on her own behalf 

and presented the testimony of Kay Campbell, Cheryl Pait and 

Larry Mann.
4/
  Ms. Qualander did not offer any exhibits into 

evidence.
5/
  Respondent called three additional witnesses:   

Robert Zipperer; Michael Heiserman; and Michael Cunningham. 

Ms. Qualander's deposition was taken on November 2, 2012.  After 

Ms. Qualander's direct testimony was completed, Respondent 

offered Ms. Qualander's deposition into evidence.  Ms. Qualander 

did not object.
6/
  Respondent offered seven exhibits into 

evidence.  Respondent's Exhibits 1, 2, 3, 6, and 7 were received 

without objection.  Ms. Qualander objected to Exhibits 4 and 5; 

however, they were received into evidence.  The Commission did 

not appear at the final hearing. 

The one-volume Transcript was filed with the Division on 

November 26, 2012.  On November 27, a Post-hearing Order was 

issued wherein the parties were notified that their respective 
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proposed recommended orders (PROs) were to be filed before 

5:00 p.m. on December 6.  Both parties timely submitted their 

PROs,
7/
 and each has been considered in the preparation of this 

Recommended Order. 

FINDINGS OF FACT 

1.  Respondent is a Florida-licensed skilled nursing health 

care facility located in Mount Dora, Florida, taking care of 

short-term rehabilitation patients and long-term care residents.  

Respondent is a 120-bed facility, and it is optimal to have 

100 percent occupancy.  Respondent, through its various 

employees, develops positive relationships with doctors and 

hospitals in the area in an attempt to maintain a high occupancy 

rate.  Respondent employs approximately 125 employees.  Between 

10 to 20 percent of the employees are between the ages of 61 

and 75 years of age, and between 60 to 70 percent are non-white. 

2.  Ms. Qualander is a 63-year-old female.  Ms. Qualander is 

of East Indian origin, having been born in Guyana, South 

America.
8/
  Ms. Qualander's family descendants can be traced back 

five generations to Guyana.  At the time of her termination 

(September 2011) from Respondent, Ms. Qualander was 62 years old. 

3.  Ms. Qualander was hired by Respondent as its social 

services director (director) in July 2011.  Prior to serving as 

Respondent's director, Ms. Qualander worked as the social 

services assistant (assistant) for approximately 29 months. 
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4.  Ms. Qualander received an employee handbook when she was 

originally hired as an assistant in February 2009.  Although the 

handbook was updated in 2011, it remains unclear when or if 

Ms. Qualander received the updated version.  However, the policy 

in the handbook she received was consistent with the updated 

version in that, should an employee commit a critical offense 

that could be detrimental to Respondent, termination was an 

option as discipline. 

5.  Ms. Qualander was provided a copy of the director's job 

description.  Therein, Respondent listed the education and 

experience it required for the job as: 

 A Bachelor's Degree in Social Work or in 

Human Services but not limited to 

Sociology, Psychology or Rehabilitation 

Counseling. 

 

 Minimum of 3 years experience in Long 

Term Care. 

 

 At least 1 year supervised Social Work 

experience in a Health Care setting 

working directly with individuals. 

 

Ms. Qualander did not and does not have a bachelor's degree in 

any of the listed degrees.  Despite Ms. Qualander's insistence 

that the state regulation for a nursing home with 120 persons or 

less does not require a bachelor degree, Ms. Qualander conceded 

that Respondent's job description did require such a degree. 

6.  On July 12, 2011,
9/
 the day before Ms. Qualander became 

Respondent's director, she executed and dated the following 
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statement at the end of the specific job description for the 

position: 

I understand the job description and its 

requirements.  I understand that it is not an 

exclusive list of the job functions and that 

I am expected to complete all duties as 

assigned.  I understand the job function may 

be altered by management without notice.  I 

understand that this job description in no 

way constitutes and [sic] employment 

agreement and that I am an at will employee. 

 

7.  Kay Campbell is the intake nurse for Florida Hospital 

Waterman (Waterman).  It is her responsibility to manage the 

incoming referrals for Waterman's home health referral agency.  

Part of her job duties include answering telephone inquiries 

regarding whether or not Waterman home health services have 

and/or can provide the necessary home health services for a 

prospective patient. 

8.  Cheryl Pait is the internal admission coordinator for 

Respondent.  Ms. Pait has held this position for almost seven 

years.  She prepares a monthly report which documents where 

Respondent's patients come from and where they go upon discharge.  

Respondent receives approximately 90 to 95 percent of its 

referrals from Waterman. 

9.  Larry Mann is the administrator for Respondent, having 

been hired in August 2011.  He is responsible for Respondent's 

daily operations and has the ability to hire and fire personnel 

as needed or required by Respondent's policies and procedures. 
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10.  At some time in mid-September 2011, Ms. Qualander 

called Ms. Campbell to arrange for continued home health care 

services for a patient who was being discharged from Respondent.  

Ms. Qualander was placed on hold for approximately ten minutes.  

Ms. Campbell credibly testified that, when she answered the 

telephone, Ms. Qualander, in essence, stated that, if she were 

placed on hold again, she would call a different agency for home 

health care services.  Ms. Campbell found the call to be one of 

the rudest exchanges she'd had in nearly 30 years of home health 

care service. 

11.  Shortly thereafter, Ms. Campbell relayed this telephone 

exchange to Ms. Pait, a family member, during a chance meeting at 

a local grocery store. 

12.  On September 16, 2011, Ms. Pait memorialized her 

conversation with Ms. Campbell and submitted it to Mr. Mann. 

Ms. Pait was not aware of what the consequences would be as a 

result of her memorializing the Campbell/Qualander telephone 

conversation.  Ms. Pait was more concerned about Respondent's 

possible loss of Waterman referrals and felt someone should talk 

to Ms. Qualander. 

13.  Mr. Mann contacted Ms. Campbell to confirm the events 

of the Campbell/Qualander telephone conversation as memorialized.  

Mr. Mann determined Ms. Qualander's actions to be of a critical 

nature that warranted termination.  Prior to taking that action, 
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Mr. Mann reviewed Ms. Qualander's personnel folder for any past 

issues.  In the two performance appraisals, Ms. Qualander was 

noted to have communication issues that needed improvement. 

14.  While Ms. Qualander was employed with Respondent, she 

never complained about any form of discrimination from other 

employees of Respondent. 

15.  Ms. Qualander claimed that she was discriminated 

against because she was replaced by a younger white female, who 

was the only one considered for the job.  There was no evidence 

presented as to the age of the replacement or the exact time the 

replacement became Respondent's new director.  Mr. Mann 

interviewed three or four applicants prior to speaking with 

Ms. Qualander's eventual replacement, Shelly Rogers.  Ms. Rogers 

was hired from a sister facility, Avante at Leesburg, where she 

was working as its social services director.  Further, Ms. Rogers 

met the job description requirements. 

16.  There was discussion regarding two other employees: 

Robert Zipperer and Candy Towers.  Mr. Zipperer, a white male, 

served as Respondent's director prior to Ms. Qualander.  Although 

Ms. Qualander alleged that Mr. Zipperer was accused of assaulting 

someone on Respondent's grounds, no evidence was provided to 

substantiate that allegation, and Mr. Zipperer denied it. 

Ms. Towers was a nursing supervisor who was alleged to have been 

arrested on Respondent's grounds for some kind of narcotic 
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violation.  Again, no evidence was provided to substantiate the 

allegation. 

17.  Ms. Qualander believes that she had been discriminated 

against because of her race, national origin, and/or her age.  

She believes that she has been discharged because she is non-

Caucasian and older than her replacement.  There was no credible 

evidence presented to support the claim that Ms. Qualander's age 

or national origin had anything to do with her termination. 

18.  Ms. Qualander was discharged from Respondent based on 

one critical violation of conduct. 

CONCLUSIONS OF LAW 

19.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to sections 120.569 and 120.57(1), Florida 

Statutes (2012). 

20.  The Florida Civil Rights Act of 1992 (the "Act") is 

codified in sections 760.01 through 760.11, Florida Statutes.  

The Act is modeled after Title VII of the Civil Rights Act of 

1964, 42. U.S.C. section 2000, et seq.  Florida courts have 

determined that federal discrimination law should be used as 

guidance when construing its provision.  See Fla. State Univ. v. 

Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996); Fla. Dep't of Cmty. 

Aff. v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 1991). 
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21.  Section 760.11(1) provides that an aggrieved person may 

file a complaint with the Commission within 365 days of the 

alleged violation.  Ms. Qualander timely filed her complaint and, 

following the Commission's initial determination, timely filed 

her Petition requesting this hearing. 

22.  Respondent is an employer as that term is defined in 

section 760.02(7).  Mr. Mann had the authority to act on behalf 

of Respondent. 

23.  Ms. Qualander has the initial burden of proving by a 

preponderance of the evidence that the Respondent violated her 

rights by a discriminatory act because of her race, national 

origin, and/or age.  This is what Ms. Qualander alleged in her 

complaint to the Commission.  §§ 120.57(1)(j) and 760.34(5), Fla. 

Stat. 

24.  In a discrimination case, Ms. Qualander has the burden 

of establishing a prima facie case of discrimination.  McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 

2d 668 (1973).  If a prima facie case of discrimination is 

established, the burden shifts to Respondent to articulate some 

legitimate, non-discriminatory reason for the action it took.  

Texas Dep't of Cmty. Aff. v. Burdine, 450 U.S. 248, 101 S. Ct. 

1089, 67 L. Ed. 2d 207 (1981).   Respondent's burden is one of 

production, not persuasion.  The burden then shifts back to 

Ms. Qualander to prove that the proffered reason is pretext and 
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that Respondent intentionally discriminated against 

Ms. Qualander.  Id. at 252-256. 

Race or National Origin Discrimination 

25.  Ms. Qualander claims she was terminated and, thereby, 

discriminated against because of her race and/or her national 

origin.  To establish a prima facie case of race discrimination, 

she must prove that:  (1) she is a member of a protected class; 

(2) she was subject to an adverse employment action; (3) her 

employer treated similarly-situated employees, who are not 

members of the protected class, more favorably; and (4) she was 

qualified for the job at issue.  See McDonnell, supra; Gillis v. 

Ga. Dep't. of Corr., 400 F.3d 83 (11th Cir. 2005). 

26.  Ms. Qualander established that she was a member of a 

protected class and that she was subjected to an adverse 

employment action, termination from her job.  However, 

Ms. Qualander did not, and does not, have the qualifications that 

Respondent requires for the position.  Further, there was no 

evidence that Respondent treated similarly-situated employees 

more favorably.  The preponderance of evidence is that 

Ms. Qualander was terminated for a critical violation. 

Age Discrimination Claim 

27.  The Florida Civil Rights Act of 1992 similarly 

prohibits age discrimination.  Federal law prohibits age 

discrimination through the Age Discrimination in Employment Act 
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(ADEA).  29 U.S.C. § 623.  Federal case law interpreting the ADEA 

is cited in age discrimination cases arising under the Florida 

law.  Brown Dist. Co. of W. Palm Beach v. Marcell, 890 So. 2d 

1227 (Fla. 4th DCA 2005). 

28.  The order and allocation of proof described in 

McDonnell, supra, has also been applied in circumstantial age 

discrimination cases.  See Reeves v. Sanderson Plumbing Prods., 

Inc., 530 U.S. 133 (2000); City of Hollywood v. Hogan, 986 So. 

2d 634 (Fla. 4th DCA 2008).  Ms. Qualander must first make a 

prima facie showing of discriminatory treatment.  She does 

that by proving:  (1) she is a member of a protected class; 

(2) Ms. Qualander is otherwise qualified for the position sought; 

(3) Ms. Qualander was rejected for the position; and (4) the 

position was filled by a worker who was substantially younger 

than Ms. Qualander. 

29.  Ms. Qualander failed to demonstrate a prima facie case 

of age discrimination.  Although Ms. Qualander was 62 years old 

when she was terminated, she was not qualified for the position.  

Ms. Qualander failed to have the requisite educational degree for 

the director position.  Further, Ms. Qualander failed to produce 

credible evidence or testimony that the person who replaced her 

was younger and less qualified than she.  No further review is 

needed as Ms. Qualander did not establish a prima facie case of 

age discrimination. 
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30.  Failure to establish a prima facie case will require 

entry of a decision in favor of the employer.  Earley v. Champion 

Int'l Corp., 907 F.2d 1077 (11th Cir. 1990). 

31.  If Ms. Qualander had established all the points in a 

prima facie case, the burden would then shift to Respondent to 

show that the action it took to terminate her employment was not 

discriminatory but was based on other factors. 

32.  Respondent, in its defense of Ms. Qualander's 

allegations, provided ample evidence that its actions were non-

discriminatory practices based on a real concern for its business 

survival. 

33.  There is no persuasive evidence that Ms. Qualander was 

discriminated against by Respondent.  Ms. Qualander failed to 

prove her claim. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that a final order be entered by the 

Florida Commission on Human Relations DISMISSING the Petition for 

Relief filed by Bibi Qualander. 
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DONE AND ENTERED this 17th day of December, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

LYNNE A. QUIMBY-PENNOCK 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 17th day of December, 2012. 

 

 

ENDNOTES 

 
1/
  All references to Florida Statutes herein shall be to the 

2011 codification, unless otherwise noted. 

 
2/
  In response to how Respondent had violated the Florida Civil 

Rights Act of 1992, As Amended, Ms. Qualander wrote:  

"Discrimination--Avante has different rules for minority [sic].  

They did not follow the Policy as outlined in the employees Hand 

Book Pages 35 thru 39.  They need to provide [sic] of my 

consistent Bad behavior and how it affected their business." 

 
3/
  During the hearing, Mr. Zipperer appeared via telephone.  

Notary Public Cheryl McDonough, No. EE 164506, administered the 

oath to Mr. Zipperer.  Ms. McDonough was advised to complete and 

execute the "Statement of Person Administering Oath" and return 

it to the Clerk of the Division.  The executed form was received 

in the Clerk's office on November 13, 2012. 

 
4/
  Respondent had also listed these three witnesses for its own 

case-in-chief.  To provide an orderly hearing flow and allow 

Respondent the opportunity to elicit the direct testimony of each 

witness, the undersigned allowed Respondent's cross examination 

to go beyond Petitioner's direct. 
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5/
  Ms. Qualander failed to respond to Respondent's Request for 

Production.  By Order issued on October 11, 2012, the parties 

were notified that Ms. Qualander would not be allowed to 

introduce exhibits into the record.  The October Order stated 

that Ms. Qualander had not produced the requested documentation 

in a timely fashion, and she did not produce or attempt to 

produce the requested documentation at hearing. 

 
6/
  Ms. Qualander's deposition was transcribed and filed at the 

Division on November 26, 2012. 

 
7/
  Ms. Qualander

 
filed her PRO on December 3, 2012.  Respondent 

filed its PRO on December 5. 

 
8/
  When faced with a form regarding her race or national origin, 

Ms. Qualander responded that she consistently checks the box 

listing Asian Pacific Islander category in accordance with the 

Equal Employment Opportunity Council (EEOC) standard.  She 

contends that "According to the EEOC, anyone that's [sic] not 

black, white, Hispanic, American Indian, any other nationality 

fall into the category of Asian/Pacific Islander." 

 
9/
  On June 22, 2011, Ms. Qualander also executed a position 

description when she accepted the position.  For some reason, she 

was asked to execute another position description on July 12. 

 

 

COPIES FURNISHED: 

 

Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301 

 

Jeffrey M. Goodz, Esquire 

Remer and Georges-Pierre, PLLC 

Suite 505 

4901 Northwest 17th Way 

Fort Lauderdale, Florida  33309 

 

Bibi Qualander 

14017 King Sago Court 

Orlando, Florida  32828 

 



16 

 

Cheyanne Costilla, Interim General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

JAVIER I. NEPTON, 

 

 Petitioner, 

 

vs. 

 

COMPLETE COLLECTION SERVICE OF 

FLORIDA, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-2955 

   

RECOMMENDED ORDER 

 

 Pursuant to notice, a hearing was conducted in this case 

pursuant to sections 120.569 and 120.57(1), Florida Statutes,
1/ 

before Jessica E. Varn, an administrative law judge of the 

Division of Administrative Hearings (DOAH), on November 15, 2012, 

by video teleconference at sites in Lauderdale Lakes and 

Tallahassee, Florida.  

APPEARANCES 

For Petitioner:  Javier I. Nepton, pro se 

                      Post Office Box 574 

                      Fort Lauderdale, Florida  33302 

 

For Respondent:  Samantha Singer, pro se 

                      Complete Collection Service of Florida 

                      4833 North Dixie Highway 

                      Fort Lauderdale, Florida  33334 
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STATEMENT OF THE ISSUE 

 Whether Respondent committed an unfair employment practice 

by discriminating against Petitioner on the basis of race, in 

violation of chapter 760, Florida Statutes (2012), and Title VII 

of the Civil Rights Act.  

PRELIMINARY STATEMENT 

On August 16, 2012, the Florida Commission on Human 

Relations (Commission) issued a Notice of Determination finding 

no cause to believe that Respondent, Complete Collection Service 

of Florida (CCS), committed an unlawful employment practice in 

violation of section 760.10, Florida Statutes, against 

Petitioner, Mr. Nepton.  On August 28, 2012, Mr. Nepton filed a 

Petition for Relief alleging that CCS engaged in an unlawful 

employment practice based on race.  Specifically, he stated: 

THE RESPONDENT COMPLETE COLLECTION SERVICE OF 

FLORIDA DID IN FACT COMMIT THE ALLEGED 

UNLAWFUL EMPLOYMENT PRACTICE IN VIOLATION OF 

THE AFOREMENTIONED CIVIL RIGHTS ACT, BY 

FAILING TO ADDRESS AND APPREHEND THE OFFENDER 

EMPLOYEE MRS. DANIEL(sic) SANTILLI WHEN THE 

DISCRIMINATORY COMMENTS, STATEMENTS AND 

REMARKS WERE BEING MADE BY HER (Mrs. 

Santilli) AGAINST THE PETITIONER MR. NEPTON.  

THE THE (sic) SUPERVISOR MR. ARIEL CASTELLON 

WHO IS EMPLOYED BY THE RESPONDENT AND HIS 

MANAGER LORY FRENCH ALSO EMPLOYED BY THE 

RESPONDENT WERE BOTH AWARE OF THE ISSUE AND 

DID NOT APPREHEND NOR ADDRESSED (sic) THE 

ISSUE WITH THE OFFENDER. 

 

THE RESPONDENT IS LIABLE AND RESPONSIBLE FOR 

THEIR OFFENDING EMPLOYEE MRS. SANTILLI'S 

ACTIONS AS THE RESPONDENT FAILED TO TAKE 
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ACTION AGAINST THE OFFENDING EMPLOYEE 

SANTILLI TO STOP OR PREVENT THAT THE ALLEGED 

DISCRIMINATORY COMMENTS, STATEMENTS, AND 

REMARKS CONTINUE, DESPITE THE FACT THAT THEY 

WERE NOTIFIED ON REPEATED OCCASIONS THRU 

THEIR MANAGEMENT TEAM.  WHEREFORE, THE 

PETITIONER PRAYS THAT THE FLORIDA COMMISSION 

ON HUMAN RELATION ENTER ITS ORDER SANCTIONING 

THE RESPONDENT AND ALLOWING THAT PETITIONER 

BE COMPENSATED MONETARILY FOR DAMAGES AS 

SUSATINED AS (sic) RESULT OF RESPONDENT'S 

ACTIONS, AS ALLEGED IN THIS CHARGE. 

 

On September 16, 2012, the Commission transmitted  

Mr. Nepton's Petition for Relief to DOAH for a final hearing.  

The undersigned was assigned, and set the hearing for  

November 15, 2012.  The final hearing was held as scheduled.   

Mr. Nepton testified on his own behalf, and introduced into 

evidence Petitioner's Exhibits B, C, and D.  CCS presented the 

testimony of Danielle Santilli, Lori French, and Ariel Castellon; 

Respondent Composite Exhibit A was introduced into evidence. 

Notwithstanding the requirements of section 120.57(1)(g), 

Florida Statutes, and Florida Administrative Code Rule 28-

106.214, the Commission has ceased providing a court reporter to 

preserve the testimony at a final hearing.  The parties were 

advised, in the Notice of Hearing issued on September 15, 2012, 

that if the parties did not provide a court reporter, each party 

was responsible for providing a notary public to swear in all 

witnesses who intended to testify.  Neither party provided a 
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court reporter or a notary public; both parties agreed to have 

the undersigned swear in the witnesses via video teleconference.  

Mr. Nepton filed a Proposed Recommended Order on  

November 26, 2012, which was considered in the preparation of 

this Recommended Order.  CCS did not file a proposed recommended 

order. 

FINDINGS OF FACT 

1.  Mr. Nepton is a Hispanic man who worked as a collector 

for CCS from November, 2011, to February, 2012.   

2.  CCS is a collection agency that employs approximately 80 

collectors, who are divided into departments based on the 

different accounts they service. 

3.  Mr. Nepton was originally hired to work under the 

supervision of Julio Castellon, and then was transferred to a 

unit supervised by Danielle Santilli.  All of the work collectors 

perform is via telephone; persons who have outstanding bills are 

called in order to attempt collection of the debt. 

4.  During his training in Ms. Santilli's department, he 

received most of his training from Ms. Santilli.  According to 

Mr. Nepton, during these training sessions, Ms. Santilli made 

derogatory comments about Hispanic people.  If the person being 

called was Hispanic, she would mention that Hispanic people were 

stupid, dumb, and never paid their bills.  Mr. Nepton claims that 

the comments were made throughout his entire training, which 
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lasted approximately one month.  He claims that he reported his 

dislike of the derogatory comments to Ariel Castellon, a 

supervisor. 

5.  Ms. Santilli testified, and denied ever making any 

derogatory or inappropriate remarks about Hispanics.   

Mr. Castellon also denied any knowledge of Ms. Santilli making 

any such remarks, and testified that Mr. Nepton never complained 

of any such comments while he worked at CCS.  Lori French 

testified that in her capacity as the Human Resources Director, 

she never received any type of complaint regarding Ms. Santilli 

from any employee. 

6.  The undersigned credits the testimony of the CCS 

employees, finding it consistent and credible in light of the 

scant evidence produced by Mr. Nepton.  Mr. Nepton did not 

produce a single witness who could corroborate his testimony, 

despite the fact that the collectors worked in an open area, in 

close proximity to each other. 

7.  The employee handbook instructed employees to report any 

workplace harassment of any type with the Human Resources 

Department.  Mr. Nepton never filed such a complaint with the 

Human Resources Department. 

8.  On February 1, 2012, Mr. Nepton received a call from a 

patient of a hospital inquiring as to whether the account was 
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paid in full.  Mr. Nepton requested the patient's date of birth, 

but the patient asked why that information was necessary.   

Mr. Nepton raised his voice and became argumentative with the 

patient. 

9.  When Mr. Nepton was asked about the phone call by his 

supervisor, he became argumentative in the presence of the other 

collectors.   

10.  On February 2, 2012, Mr. Nepton met with management 

regarding the incident on the previous day.  He became agitated, 

raised his voice, and pointed his finger in the supervisor's 

face.  Mr. Nepton, who was on probationary status, was discharged 

from his employment on that date. 

CONCLUSIONS OF LAW 

11.  The Division of Administrative Hearings has 

jurisdiction in this proceeding pursuant to sections 120.569, and 

120.57(1), Florida Statutes. 

12.  The Florida Civil Rights Act of 1992 ("FCRA") is 

codified in sections 760.01 through 760.11, Florida Statutes.  

When "a Florida statute [such as the FCRA] is modeled after a 

federal law on the same subject, the Florida statute will take on 

the same constructions as placed on its federal prototype."  

Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994).  Therefore, the FCRA should be interpreted, where 
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possible, to conform to Title VII of the Civil Rights Act of 1964, 

which contains the federal anti-discrimination laws. 

13.  Mr. Nepton alleges that CCS has violated the FCRA by:  

(1) permitting a hostile environment to subsist at CCS; and (2) 

retaliating against him on the basis of his complaints. 

14.  Mr. Nepton's hostile work environment claim can only be 

established with proof that the "workplace [was] permeated with 

discriminatory intimidation, ridicule, and insult, that [was] 

sufficiently severe or pervasive to alter the conditions of 

[Petitioner's] employment and create an abusive working 

environment."  Harris v. Forklift Sys., Inc., 510 U.S. 17, 21 

(1993).  Specifically, Mr. Nepton must show:  (1) that he belongs 

to a protected group; (2) has been subject to unwelcome 

harassment; (3) that the harassment must have been based on a 

protected characteristic of his; (4) that the harassment was 

sufficiently severe or pervasive to alter the terms and 

conditions of employment and create a discriminatorily abusive 

working environment; and (5) that CCS is responsible for such 

environment under either a theory of vicarious or of direct 

liability.  McCann v. Tillman, 526 F.3d 1370, 1378 (11th Cir. 

2008); Miller v. Kenworth of Dothan, Inc., 277 F.3d 1269, 1276 

(11th Cir. 2002). 
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15.  It is undisputed that Mr. Nepton is Hispanic.  

Accordingly, Mr. Nepton has established the first element of his 

hostile environment claim. 

16.  Mr. Nepton has failed, however, to satisfy the second 

and third prongs of the test outlined above, as there is no 

credible evidence of any racially charged remarks being made in 

the workplace.     

17.  Even if Mr. Nepton had established, with credible 

evidence, that Ms. Santilli made derogatory remarks about 

Hispanics, Mr. Nepton would not satisfy the fourth prong.  In 

evaluating the fourth prong of a hostile work environment claim, 

the undersigned must examine both the subjective and objective 

severity of the harassment.  Harris v. Forklift Sys., Inc., 510 

U.S. 17, 21-22 (1993).  In assessing the objective severity of 

the harassment, it is necessary to consider, among other factors, 

"(1) the frequency of the conduct; (2) the severity of the 

conduct; (3) whether the conduct is physically threatening or 

humiliating, or a mere offensive utterance; and (4) whether the 

conduct unreasonably interferes with the employee's job 

performance."  Miller, 277 F.3d at 1275. 

18.  Mr. Nepton's case would falter at this juncture also, 

because if Ms. Santilli had made the alleged insensitive and 

offensive comments, they would constitute isolated incidents.  

The comments would, if true, be insufficiently severe from an 
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objective viewpoint to establish an actionable claim.  See 

Herrera v. Lufkin Indus., Inc., 474 F.3d 675, 680 (10th Cir. 

2007)("A plaintiff does not make a showing of a pervasive hostile 

work environment by demonstrating a few isolated incidents of 

racial enmity or sporadic racial slurs.  Instead, there must be a 

steady barrage of opprobrious racial comments")(internal 

citations and quotations omitted); Edwards v. Wallace Cmty. 

Coll., 49 F.3d 1517, 1521 (11th Cir. 1995)("Racial slurs . . . 

spoken by co-workers ha[ve] to be so commonplace, overt and 

denigrating that they create an atmosphere charged with racial 

hostility") (internal quotation omitted).  Conduct far more 

egregious than what is alleged here has been held to be 

insufficiently severe or pervasive to establish a prima facie 

case.  See Godoy v. Habersham Cnty., 211 Fed. Appx. 850, 853-54 

(11th Cir. 2006)(summary judgment for defendant affirmed where 

South-American plaintiff claimed he was subject to racial slurs 

"almost every shift," and that his supervisor battered him and 

told him "to go back to his boat and sail to South America where 

he belongs").  

19.  For these reasons, Mr. Nepton has failed to establish 

that he was subjected to a hostile work environment while working 

at CCS.  
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20.  As to Mr. Nepton's retaliation claim, he alleges that 

CCS subjected him to adverse employment actions in response to 

the discrimination complaints he claims he reported.    

21.  Subsection 760.10(7), Florida Statutes, provides, in 

pertinent part: 

It is an unlawful employment practice for an 

employer . . . to discriminate against any 

person because that person has opposed any 

practice which is an unlawful employment 

practice under this section, or because that 

person has made a charge, testified, 

assisted, or participated in any manner in an 

investigation, proceeding, or hearing under 

this section. 

 

 22.  As there is no direct evidence to support Mr. Nepton's 

claim, the undersigned must apply a burden-shifting framework 

applicable to Title VII retaliation actions in analyzing his 

claim of retaliation under the FCRA.  See Gant v. Kash N' Karry 

Food Stores, 390 Fed. Appx. 943, 944-45 (11th Cir. 2010).  

Pursuant to this framework, an employee must first establish a 

prima facie case of retaliation, which requires proof that  

Mr. Nepton:  (1) engaged in protected activity; (2) bore the 

brunt of a materially adverse employment action; and (3) the 

first two elements were casually linked to one another.  Crawford 

v. Carroll, 529 F.3d 961, 970 (11th Cir. 2008).  If a prima facie 

case is shown, the burden shifts to the employer to articulate a 

legitimate, non-discriminatory reason for its actions.  Bryant v. 

Jones, 575 F.3d 1281, 1308 (11th Cir. 2009).  If the employer 
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articulates a legitimate, non-discriminatory reason, the burden 

of production shifts to the employee to offer evidence that the 

alleged reason of the employer is a pretext for illegal 

discrimination.  Id.              

 23.  Turning to the merits of Mr. Nepton's claim, he has 

failed to satisfy the first element of a prima facie case, as he 

provided no credible evidence that he filed discrimination 

complaints with CCS during the relevant time period.  Therefore, 

his claim of retaliation fails. 

 24.  Even if Mr. Nepton had been able to establish a prima 

facie case, the burden would have shifted to CCS to articulate a 

legitimate, non-discriminatory reason for its actions.  Bryant v. 

Jones, 575 F.3d 1281, 1307-08 (11th Cir. 2009).  CCS would have 

met its burden, as the three CCS employees credibly testified 

that Mr. Nepton was terminated due to disrespectful and 

inappropriate remarks Mr. Nepton made to a caller and to a 

supervisor.  Mr. Nepton's retaliation claim fails.     

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations dismiss the Petition for Relief. 
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DONE AND ENTERED this 19th day of December, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

JESSICA E. VARN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 19th day of December, 2012. 

 

 

ENDNOTE 

 
1/
  Unless otherwise noted, all references to the Florida Statutes 

are to the 2012 version.  
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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