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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

EUNICE DARLENE FLOYD-TRINOWSKI, 

 

     Petitioner, 

 

vs. 

 

NORTHEAST FLORIDA HEALTH 

SERVICES, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-1523 

   

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing was held in this case 

on September 12 and 13, 2012, by video teleconference at sites 

in Tallahassee, Florida and Daytona Beach, Florida, before E. 

Gary Early, a designated Administrative Law Judge of the 

Division of Administrative Hearings.  

APPEARANCES 

 

 For Petitioner:  Eunice Darlene Floyd-Trinowski, pro se 

      1092 Abeline Drive 

      Deltona, Florida  32725 

 

 For Respondent:  Benton N. Wood, Esquire 

      Caryn N. Diamond Shaw, Esquire 

      Fisher and Phillips, LLP 

      200 South Orange Avenue, Suite 1100  

        Orlando, Florida  32801 

 

STATEMENT OF THE ISSUE 

 Whether the Petitioner demonstrated that she was terminated 

from employment by Respondent as the result of an unlawful 
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employment practice based on her race, or as retaliation for 

Petitioner’s opposition to a practice which is an unlawful 

employment practice. 

PRELIMINARY STATEMENT 

This case was initiated through the issuance of a “Notice 

of Determination: No Cause” by the Florida Commission on Human 

Relations, by which the Commission determined that no reasonable 

cause existed to believe that Respondent engaged in an unlawful 

employment practice involving Petitioner.  Petitioner filed a 

Petition for Relief, which was referred to the Division of 

Administrative Hearings for disposition, and assigned to the 

undersigned.  The final hearing was scheduled for hearing on 

September 12-14, 2012, by video teleconference in Tallahassee, 

Florida and Daytona Beach, Florida.  The hearing proceeded as 

scheduled.  

 During the course of the hearing, Petitioner stated, 

without equivocation, that the basis for the Employment 

Complaint of Discrimination regarding her termination from 

employment with Respondent was that she had gone outside of the 

normal chain of command to complain about patient care issues to 

a commissioner of the West Volusia Hospital Authority (WVHA), 

Respondent’s funding agency.  The undersigned, after having 

questioned Petitioner regarding the basis for her complaint, 

determined that the stated reason did not, as a matter of law, 
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constitute a basis for relief under the Florida Civil Rights 

Act, sections 760.01-760.10.  The failure to allege that the 

employment action was taken on the basis of Petitioner’s 

identity as a member of a protected class, or in retaliation for 

Petitioner’s opposition to an unlawful employment practice, 

constitutes a failure to meet the most basic jurisdictional 

element of an unlawful employment practice complaint, and was 

deemed by the undersigned to obviate the necessity of proceeding 

with further evidence of discriminatory acts.  Thus, the hearing 

was concluded at that point, and the parties were provided with 

the opportunity to file post-hearing submittals. 

 Prior to the conclusion of the hearing, Petitioner 

presented the testimony of Lisa Billups, Elizabeth Torres, 

Sharon Warriner, Kelli Graham, Kathy Wilkes, and Juanita McNeil, 

and offered Petitioner’s Exhibits 1, 2, 4, 5A, 5B, 6, 7, 7A, 13-

15, 20, 21, 26, 28, 29, 31, 35, 38-40, and 49, each of which was 

admitted into evidence.  Petitioner’s Exhibit 30 was offered but 

not received in evidence, and Petitioner’s Exhibits 11 and 19 

were marked for identification but not offered into evidence.   

 A one-volume Transcript consisting of the testimony of 

Juanita McNeil and the discussions leading to the decision to 

terminate the proceeding was filed on September 21, 2012.  The 

parties timely filed their Proposed Recommended Orders, which 
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have been considered in the preparation of this Recommended 

Order.  

 For the reasons set forth herein, the Florida Commission on 

Human Relations should, as a matter of law, enter a Final Order 

dismissing this case. 

FINDINGS OF FACT 

1.  Respondent is a provider of health-care services that 

receives funding from the West Volusia Hospital Authority (WVHA).  

Respondent operates health clinics in Pierson, DeLand, and 

Deltona, Florida. 

2.  Petitioner was employed by Respondent as a Certified 

Medical Assistant on September 25, 2009.  After a period of time 

in Respondent’s Pierson office, Petitioner was transferred to 

Respondent’s DeLand office.  Petitioner’s duties included those 

as a referral clerk.  In that capacity, Petitioner arranged, 

scheduled, and coordinated referrals from Respondent’s medical 

providers to outside physicians and laboratories.  Petitioner 

also performed blood-draws, Pap smears, and related services. 

3.  Petitioner was frequently behind in her referrals.  

Petitioner sought assistance with her referrals.  Taken in the 

light most favorable to Petitioner, an employee of Respondent 

with some apparent supervisory authority denied her requests, and 

advised other employees that they were not to assist Petitioner 

in catching up.   
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4.  In October 2010, Petitioner was assigned to Respondent’s 

newly created Emergency Room Diversion (ERD) program.  That 

assignment caused a change in Petitioner’s shift from the 9:00 

a.m. to 5:00 p.m. shift, to the 12:00 p.m. to 8:30 p.m. shift.  

She was returned to her normal day shift in mid-November.  The 

disruption in her standard shift caused Petitioner to fall 

further behind in her referrals.  To minimize the problem, nurses 

began to make referrals for their doctors when they had the time. 

5.  On November 19, 2010, Petitioner called Juanita McNeil, 

an elected commissioner of the WVHA, to discuss what Petitioner 

perceived to be sub-standard patient care that, in some cases, 

related to referrals that were not being timely completed, and 

for which Petitioner was receiving no assistance.  Petitioner 

asked Ms. McNeil to keep their conversation confidential because 

she feared that she would be terminated for going outside of the 

chain of command.       

6.  Later in the day on November 19, 2010, Petitioner was 

presented with a separation notice by which she was terminated 

from employment.  The separation notice listed four reasons for 

her termination.  The reasons were “employee not doing job in a 

timely manner, being rude with patients, being rude with other 

employees, [and] insubordination (calling the WVHA) instead of 

talking with appropriate supervisors.” 
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7.  During the hearing, Petitioner admitted that “100% of 

the reason that I was fired is because of me calling the WVHA.”  

Upon follow up inquiry, Petitioner reiterated that she was 

terminated for insubordination in bypassing her supervisors to 

contact a WVHA commissioner, and that reason formed the basis for 

her complaint that she had been the subject of discrimination or 

retaliation. 

8.  Petitioner knew of no other employee that ever 

communicated directly with a WVHA commissioner, or that ever 

escaped disciplinary sanctions for having done so.  Thus, there 

was no comparator upon which to measure whether Petitioner was 

treated differently under like circumstances as a result of her 

race.  

9.  Petitioner’s admission of the basis for her termination 

is dispositive of this case.  Being terminated for 

insubordination, in the absence of evidence that persons outside 

of her protected class were treated differently, is not related 

to Petitioner’s race.  Petitioner’s admission demonstrates that 

her claim is not founded on an unlawful employment practice based 

on her race, or retaliation for Petitioner’s opposition to a 

practice which is an unlawful employment practice. 

10.  Based on Petitioner’s admission, the undersigned 

concluded that there was no legal basis upon which relief could 
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be ordered under the Florida Civil Rights Act.  Thus, the final 

hearing was adjourned.  

CONCLUSIONS OF LAW 

11.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding pursuant to sections 120.569 and 120.57(1), Florida 

Statutes (2012). 

 12.  Unless specifically stated otherwise herein, all 

references to the Florida Statutes will be to the 2010 

codification which was that in effect when the unlawful 

employment practice that forms the basis for Petitioner’s claim 

occurred.  

 13.  Section 760.11(1) provides that “[a]ny person aggrieved 

by a violation of ss. 760.01-760.10 may file a complaint with the 

[FCHR] within 365 days of the alleged violation . . . .”  

Petitioner timely filed her complaint.   

 14.  Section 760.11(7) provides that upon a determination by 

the FCHR that there is no probable cause to believe that a 

violation of the Florida Civil Rights Act of 1992 has occurred, 

“[t]he aggrieved person may request an administrative hearing 

under ss. 120.569 and 120.57, but any such request must be made 

within 35 days of the date of determination of reasonable cause. 

. . .”  Following the FCHR determination of no cause, Petitioner 

timely filed her Petition for Relief requesting this hearing. 
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 15.  Chapter 760, Part I, is patterned after Title VII of 

the Civil Rights Act of 1964, as amended.  When “a Florida 

statute is modeled after a federal law on the same subject, the 

Florida statute will take on the same constructions as placed on 

its federal prototype.”  Brand v. Florida Power Corp., 633 So. 2d 

504, 509 (Fla. 1st DCA 1994); see also Valenzuela v. GlobeGround 

North America, LLC, 18 So. 3d 17 (Fla. 3rd DCA 2009); Fla. State 

Univ. v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996); Fla. Dep't 

of Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991).   

 16.  Petitioner has the burden of proving by a preponderance 

of the evidence that Respondent committed an unlawful employment 

practice.  See St. Louis v. Fla. Int'l Univ., 60 So. 3d 455 (Fla. 

3rd DCA 2011); Fla. Dep't of Transp. v. J.W.C. Co., Inc., 396 So. 

2d 778 (Fla. 1st DCA 1981). 

 17.  With regard to Petitioner’s claim of discrimination, 

section 760.10 provides, in pertinent part: 

(1)  It is an unlawful employment practice 

for an employer: 

  

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

 18.  With regard to Petitioner’s claim of retaliation, 

section 760.10(7), provides, in pertinent part: 
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(7)  It is an unlawful employment practice 

for an employer . . . to discriminate against 

any person because that person has opposed 

any practice which is an unlawful employment 

practice under this section, . . .  (emphasis 

added). 

 

Thus, the alleged retaliation must be for a reason that is 

subject to protection under the Act, i.e. race, color, religion, 

sex, national origin, age, handicap, or marital status.   

 19.  The only basis for Petitioner’s claim of discrimination 

or retaliation is, by her admission, that Respondent terminated 

her for insubordination by going outside of the normal chain of 

authority and taking her complaints regarding allegedly poor 

patient service and lack of assistance in completing referrals to 

a WVHA commissioner.   

 20.  Petitioner admitted that the basis for her termination 

was not the result of her race, but that “100% of the reason that 

I was fired is because of me calling the WVHA.”   

 21.  Respondent’s patients may have been ill served as a 

result of the delays in their referrals.  Respondent may have 

been misguided, or even acting contrary to its policies, by 

refusing to allow other employees to assist Petitioner in getting 

caught up with her referrals.  It may have been unfair and unjust 

for Respondent to fire Petitioner for bringing her concerns with 

the referrals to a member of the WVHA.
1/
  However, none of those 

issues, even if true, suggest that Petitioner was fired due to 
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her race or that she was the subject of retaliation as a result 

of her opposition to an unlawful employment practice as defined 

in section 760.10.  

 22.  An action pursuant to the Florida Civil Rights Act may 

not be predicated on whether an employment decision is fair or 

reasonable, but only on whether it was motivated by unlawful 

discriminatory intent.  As set forth by the Eleventh Circuit 

Court of Appeals, “[t]he employer may fire an employee for a good 

reason, a bad reason, a reason based on erroneous facts, or for 

no reason at all, as long as its action is not for a 

discriminatory reason.”  Nix v. WLCY Radio/Rahall Commc’ns, 738 

F.2d 1181, 1187 (11th Cir. 1984).  In a proceeding under the 

Civil Rights Act, “[w]e are not in the business of adjudging 

whether employment decisions are prudent or fair.  Instead, our 

sole concern is whether unlawful discriminatory animus motivates 

a challenged employment decision.”  Damon v. Fleming Supermarkets 

of Fla., Inc., 196 F.3d 1354, 1361 (11th Cir. 1999).  Moreover, 

“[t]he employer’s stated legitimate reason . . . does not have to 

be a reason that the judge or jurors would act on or approve.”  

Dep’t of Corr. v. Chandler, 582 So. 2d 1183, 1187 (Fla. 1st DCA 

1991). 

 23.  In addition to Petitioner’s admission regarding the 

basis for her claim of discrimination, Petitioner also admitted 

that she knew of no person outside of her protected class that 
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was treated differently in a comparable situation.  As 

established by the Fifth District Court of Appeal: 

“. . . it is necessary to consider whether 

the employees are involved in or accused of 

the same or similar conduct and are 

disciplined in different ways.”  The employee 

must show that she and the employees outside 

her protected class are similarly situated 

“in all relevant respects.”  Thus, “the 

quantity and quality of the comparator's 

misconduct [must] be nearly identical to 

prevent courts from second-guessing 

employers' reasonable decisions and confusing 

apples with oranges.” 

 

Similarly situated employees “must have 

reported to the same supervisor as the 

plaintiff, must have been subject to the same 

standards governing performance evaluation 

and discipline, and must have engaged in 

conduct similar to the plaintiff's, without 

such differentiating conduct that would 

distinguish their conduct or the appropriate 

discipline for it.”  If a plaintiff fails to 

present sufficient evidence that a non-

protected, similarly situated employee was 

treated more favorably by the employer, the 

defendant is entitled to summary judgment.  

(citations omitted). 

 

Valenzuela v. GlobeGround North America, LLC., 18 So. 3d at  

22-23. 

 24.  Petitioner admitted that she knew of no other employee, 

regardless of their race, color, religion, sex, national origin, 

age, handicap, or marital status, that acted in a similar manner 

to that of Petitioner but escaped discipline.  Therefore, 

Petitioner’s complaint of discrimination must be dismissed. 
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 25.  Petitioner’s admissions are dispositive.  Termination 

of an employee for violating the chain of command to air 

complaints and grievances, without some evidence of disparate 

treatment for like conduct, is not a basis for relief under the 

Florida Civil Rights Act. 

 26.  Based on the foregoing, it is concluded that Petitioner 

failed to state a basis for her termination from employment that 

falls within the ambit of the Florida Civil Rights Act.  

Therefore, the Petition for Relief should be dismissed. 

RECOMMENDATION  

 Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order dismissing Petitioner’s Petition for Relief.  

DONE AND ENTERED this 10th day of October, 2012, in 

Tallahassee, Leon County, Florida. 

S 
E. GARY EARLY 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 10th day of October, 2012. 

 

 

ENDNOTE 

 
1/
  Each of the assertions were disputed, and no finding is made 

that patients were not receiving care, that Respondent actually 

refused assistance, violated its policies, or disregarded 

Petitioner’s interactions with patients and other employees or 

her work performance in its termination decision, or that 

consideration of Petitioner’s interaction with the WVHA was 

inappropriate.  Rather, as is necessary in a disposition of this 

nature, all allegations and assertions expressed by Petitioner 

have been accepted. 
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Florida Commission Human Relations 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order of Dismissal.  

Any exceptions to this Recommended Order of Dismissal should be 

filed with the agency that will issue the Final Order in this 

case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

KURT G. MAHLER, 
 
     Petitioner, 
 
vs. 
 
MARION COUNTY BOARD OF COUNTY 
COMMISSIONERS, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
Case No. 12-2177 

 
 

RECOMMENDED ORDER 

An administrative hearing was conducted in this case on 

August 9, 2012, in Ocala, Florida, before James H. Peterson, 

III, Administrative Law Judge with the Division of 

Administrative Hearings. 

APPEARANCES 

For Petitioner:  Kurt G. Mahler, pro se 
                 3382 Southwest 165th Loop 
           Ocala, Florida  34473 
 
For Respondent:  Michael H. Bowling, Esquire 
           Bell and Roper, P.A. 
            2707 East Jefferson Street 

              Orlando, Florida  32803 
 

STATEMENT OF THE ISSUE 
 

Whether the Marion County Board of County Commissioners 

(County or Respondent) discriminated against Kurt G. Mahler 

(Petitioner) on the basis of Petitioner's disability. 

 



PRELIMINARY STATEMENT 

On December 3, 2011, Petitioner filed a Charge of 

Discrimination (Complaint) with the Florida Commission on Human 

Relations (the Commission or FCHR) alleging employment 

discrimination by the County.  Petitioner marked the boxes 

labeled "Disability/Handicap" and "Retaliation" as the basis for 

the alleged discrimination on the Complaint form.  At the 

hearing, however, Petitioner withdrew his claim of retaliation.  

The Complaint was assigned FCHR No. 201200563. 

The Commission investigated the Complaint and on May 18, 

2012, issued a Determination which found “No Cause.”  On that 

same day, the Commission issued a Notice of Determination of No 

Cause (Notice) on the Complaint stating that the Commission “has 

determined that there is no reasonable cause to believe that an 

unlawful employment practice occurred.”  The Notice advised 

Petitioner of his right to file a Petition for Relief for an 

administrative hearing on his Complaint within 35 days.  

Petitioner timely filed a Petition for Relief. 

On June 20, 2012, the Commission filed a Transmittal of 

Petition with the Division of Administrative Hearings (DOAH) for 

assignment of an administrative law judge to conduct an 

administrative hearing. 

Prior to the hearing, Petitioner’s counsel’s Motion to 

Withdraw as Counsel for Petitioner was granted.  Thereafter, 
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Petitioner filed a letter indicating that he wished to withdraw 

his Complaint, but subsequently decided to proceed, and appeared 

at the hearing pro se. 

At the final hearing, Petitioner called three witnesses, 

testified on his own behalf, and offered three exhibits received 

into evidence as Petitioner’s Exhibits P-1, P-2, and P-3 (a 

composite) without objection.  The County presented the 

testimony of three witnesses and offered six exhibits received 

into evidence as Respondent’s Exhibits R-5 through R-9, and    

R-11. 

The proceedings were recorded and a Transcript was ordered.  

The parties were given 30 days from the filing of the Transcript 

within which to submit their proposed recommended orders.  The 

Transcript, consisting of one volume, was filed on August 20, 

2012, and the parties timely filed their respective Proposed 

Recommended Orders, which have been considered in the 

preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner was first employed by the County from May, 

1997, until September 2006, when he was administratively 

discharged after exhausting of all of his leave time (sick, 

holiday, vacation, and personal) following a motorcycle accident 

on May 3, 2006. 
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2.  After being cleared by his doctor, Petitioner was 

rehired by the County as a heavy equipment operator on 

November 26, 2006, and he worked for the County in that capacity 

until his termination on June 2, 2011. 

3.  The position of heavy equipment operator for the County 

held by Petitioner involved the operation of dump trucks, bucket 

trucks, and other large equipment.  The County's heavy equipment 

is often operated in close proximity to pedestrians, bicyclers, 

and traffic, and operation of the heavy equipment in a safe 

manner is essential to the position. 

4.  Historically, Petitioner was regarded as a good 

employee with respect to his knowledge, attendance, and effort.  

However, during the two years prior to his termination, there 

were incidences involving safety, judgment, or carelessness that 

ultimately led to the County's decision to terminate 

Petitioner's employment. 

5.  On May 17, 2011, Petitioner exited the County vehicle 

he was driving, County truck P-87, when he pulled off the road 

to move a tree limb from the roadway.  He exited the vehicle 

without putting it in park.  As a result, the truck moved 

forward approximately six feet and hit a power pole. 

6.  The accident was reported on a Marion County Incident 

Report that same day.  Upon reviewing the report, County Roads 

Superintendent Chad Schindehette, who had just recently been 
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hired by the County six days before, reviewed Petitioner's 

personnel file to determine the appropriate discipline to 

recommend. 

7.  Review of Petitioner's personnel file revealed that 

Petitioner was still on probation from an accident that occurred 

on February 15, 2011, when Petitioner accidentally drove a 

County boom truck into a 4x4 wooden post of a County fuel bay. 

8.  Petitioner's personnel file also indicated a number of 

other disciplinary actions that Petitioner received since his 

rehire in 2006, including a letter of counseling on September 5, 

2007, for disregarding the safety of fellow employees in an 

incident involving spinning tires and mud; a letter of 

counseling on June 4, 2009, for lack of good judgment involving 

a County truck hitting a pole saw that Petitioner was holding; a 

written reprimand on July 14, 2010, regarding abrasiveness with 

co-workers; revocation of Petitioner's safe operator award on 

October 20, 2010, for backing a County truck into another County 

vehicle; and a letter of counseling on April 25, 2011, for 

inattention or carelessness in allowing a trim tractor to run 

out of fuel. 

9.  After reviewing Petitioner's personnel file, 

Mr. Schindehette recommended to his supervisor, County Engineer 

Mounir Bouyounes, that Petitioner be terminated.  At the time 

that he recommended that Petitioner be terminated, 
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Mr. Schindehette was unaware of any medical condition that 

Petitioner might have that would affect his ability to perform 

his job. 

10.  As a result of the recommendation to terminate 

Petitioner, Mr. Bouyounes held a meeting on March 26, 2011, with 

Petitioner, Mr. Schindehette, and Petitioner's direct 

supervisor, Vic Pollack, to discuss the facts surrounding the 

recommendation for Petitioner's termination.  During that 

meeting, for the first time, Petitioner advised that he believed 

his medication could be the cause of his accidents and his lack 

of judgment. 

11.  Thereafter, a pre-termination hearing was held on 

June 2, 2011, attended by Petitioner and Petitioner's 

supervisors, including County Human Resources Director 

Drew Adams.  During the pre-termination hearing, Petitioner 

again blamed his past accidents and behavior on his medication.  

In support, Petitioner presented two letters from doctors 

suggesting that Petitioner's medication may have caused the 

incidents.  One of the letters indicated that changing 

Petitioner's medication might resolve the problem in the future.  

Petitioner asked for two weeks to see if a change in medication 

might solve his attention problems that he claimed were 

responsible for his accidents. 
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12.  Mr. Adams was unaware prior to the June 2, 2011, pre-

termination hearing that Petitioner was taking medications which 

might impact his performance or that Petitioner had any job 

restrictions as a result of any disability. 

13.  After the pre-termination hearing, Mr. Adams checked 

with the County's Health Clinic Supervisor regarding 

Petitioner's medical condition and any medical limitations with 

regard to Petitioner's employment with the County.  The most 

recent work duty status forms for Petitioner, dated February 10, 

2011, and March 5, 2010, indicated that Petitioner could perform 

his job without restrictions. 

14.  Mr. Adams concluded that termination was appropriate.  

Petitioner's employment with the County was terminated June 2, 

2011. 

15.  At all pertinent times, the County had a pre-

termination and anti-discrimination policy in effect.  

Petitioner was aware of these policies.  Petitioner, however, 

did not avail himself of his right, included in these policies, 

to appeal the decision to terminate his employment. 

16.  The decision to terminate Petitioner's employment was 

consistent with the County's prior termination decisions for 

employees with similar disciplinary histories with regard to 

safety. 
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17.  The evidence showed that the decision to terminate 

Petitioner's employment was a legitimate, non-discriminatory 

decision based upon Petitioner's repeated safety violations and 

disciplinary history.  Petitioner did not show that the County's 

reasons for terminating his employment were mere pretext, or 

that the County otherwise discriminated against him because of 

his medical condition. 

18.  There is no evidence that the County was aware of 

Petitioner's claim that his medication may have caused his 

accident on May 17, 2011, or the adverse incidences documented 

in his personnel file, prior to Mr. Schindehette's 

recommendation that Petitioner be terminated. 

19.  There is also no evidence that Petitioner ever 

requested an accommodation based upon his medical condition or 

reaction to medication prior to the recommendation that he be 

terminated. 

20.  In sum, Petitioner did not show that the County 

discriminated against him because of his disability. 

CONCLUSIONS OF LAW 

21.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this 

proceeding.  See §§ 120.569, 120.57(1), and 760.11(4)(b), Fla. 

Stat. (2012)1/; see also Fla. Admin. Code R. 60Y-4.016. 
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22.  The Florida Civil Rights Act of 1992 (the Act) is 

codified in sections 760.01 through 760.11, Florida Statutes.  

“The Act,” as amended, was patterned after Title VII of the 

Civil Rights Acts of 1964 and 1991, 42 U.S.C. § 2000, et seq., 

as well as the Age Discrimination in Employment Act (ADEA), 

29 U.S.C. § 623.  Federal case law interpreting Title VII and 

the ADEA is applicable to cases arising under the Florida Act.  

Fla. State Univ. v. Sondel, 685 So. 2d 923, 925 n.1 (Fla. 1st 

DCA 1996)(citing Fla. Dep’t of Cmty. Aff. v. Bryant, 586 So. 2d 

1205 (Fla. 1st DCA 1991)). 

23.  Section 760.10 provides, in pertinent part:  

(1)  It is an unlawful employment practice 
for an employer: 

(a)  To discharge or to fail or refuse 
to hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual’s race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
     (b)  To limit, segregate, or classify 
employees or applicants for employment in 
any way which would deprive or tend to 
deprive any individual of employment 
opportunities, or adversely affect any 
individual’s status as an employee, because 
of such individual’s race, color, religion, 
sex, national origin, age, handicap, or 
marital status.  
 

24.  As developed in federal cases, a prima facie case of 

discrimination under Title VII may be established by statistical 

proof of a pattern of discrimination, or on the basis of direct 
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evidence which, if believed, would prove the existence of 

discrimination without inference or presumption.  Usually, 

however, direct evidence is lacking and one seeking to prove 

discrimination must rely on circumstantial evidence of 

discriminatory intent, using the three-part shifting "burden of 

proof" pattern established in McDonnell Douglas Corp. v. Green, 

411 U.S. 792 (1973).  See Holifield v. Reno, 115 F.3d 1555, 1562 

(11th Cir. 1997). 

25.  In this case, Petitioner did not have direct evidence 

of discrimination.  Therefore, the three-part burden of proof 

pattern developed in McDonnell Douglas Corp. v. Green, 411 U.S. 

792 (1973), applies.  Under that test, first, Petitioner has the 

burden of proving a prima facie case of discrimination by a 

preponderance of the evidence.  Second, if Petitioner 

sufficiently establishes a prima facie case, the burden shifts 

to Respondent to “articulate some legitimate, nondiscriminatory 

reason” for its action.  Third, if Respondent satisfies this 

burden, Petitioner has the opportunity to prove by a 

preponderance of the evidence that the legitimate reasons 

asserted by Respondent are in fact mere pretext.  411 U.S. at 

802-04. 

26.  To establish a prima facie case of discrimination 

based on disability, Petitioner must prove by a preponderance of 

the evidence: (1) that he is a handicapped [or disabled] person 
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within the meaning of subsection 760.10(1)(a); (2) that he is a 

qualified individual; and (3) that Respondent discriminated 

against him on the basis of his disability.  See Earl v. 

Mervyns, 207 F.3d 1361, 1365 (11th Cir. 2000); Byrd v. BT Foods, 

Inc., 948 So. 2d 921, 925 (Fla. 4th DCA 2007). 

27.  Petitioner failed to establish a prima facie case of 

discrimination based on his disability. 

28.  As to the first element, the term “handicap” in the 

Florida Civil Rights Act is treated as equivalent to the term 

“disability” in the Americans with Disabilities Act.  Byrd, 

948 So. 2d at 926. 

29.  “The ADA defines a ‘disability’ as a ‘physical’ or 

mental impairment that substantially limits one or more of the 

major life activities of such individual; a record of such 

impairment; or being regarded as having such an impairment.”  

42 U.S.C. § 12102(2).  “‘Major life activities’ include 

‘functions such as caring for oneself, performing manual tasks, 

walking, seeing, hearing, speaking, breathing, learning and 

working.’”  948 So. 2d at 926 (citing Bragdon v. Abbott, 

524 U.S. 624 (1998); 45 C.F.R. § 84.3(j)(2)(ii); and 28 C.F.R. 

41.31(b)(2)(1997)). 

30.  Petitioner presented letters from doctors suggesting 

that his medication may be the reason for his disciplinary 

history regarding safety.  Although, arguably, that evidence 
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could support a finding that Petitioner is “handicapped” or 

“disabled” within the meaning of the law, Petitioner failed to 

prove the other two elements required to prove discrimination by 

failing to show 2) that he is a qualified individual, or 

(3) that Respondent discriminated against him on the basis of 

his disability. 

31.  In order to show that he is “qualified,” Petitioner 

must show that he can perform the essential functions of the 

job, either with or without reasonable accommodation.  McCaw 

Cellular Commc’ns of Fla. v. Kwiatek, 763 So. 2d 1063, 1065 (Fla 

4th DCA 1999)(citing 42 U.S.C.A. § 1211(8)).  An employer is not 

required to reallocate job duties to change the functions of a 

job.  Earl, 207 F.3d at 1367.  “[T]he duty to accommodate does 

not require an employer to lower its performance standards, 

reallocate essential job functions, create new jobs, or reassign 

disabled employees to positions that are already occupied.”  

Salmon v. Dade Cnty. Sch. Bd., 4 F. Supp. 2d 1157, 1162 (S.D. 

Fla. 1998)(citing 29 C.F.R. § 1630.2(0)(2); 42 U.S.C. 12111(9)). 

32.  As noted in the Findings of Fact, above, operation of 

the County's heavy equipment in a safe manner is essential to 

the position of heavy equipment operator.  Respondent need not 

waive essential elements of a position to accommodate 

Petitioner.  Id.   
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33.  Instead of supporting a finding that Petitioner was 

qualified for the job, Petitioner's job performance indicated 

that he could not meet the essential requirement of operating 

heavy equipment in a safe manner. 

34.  Finally, Petitioner failed to show that Respondent 

discriminated against him because of his disability.  The 

undisputed testimony showed that the County fired Petitioner 

because of his repeated safety violations and disciplinary 

history.  There is no evidence that Petitioner's alleged 

disability played a role in the County's decision.   

35.  In fact, there is no evidence that Petitioner even 

mentioned his alleged disability until after a recommendation 

for his termination based upon Petitioner's history of 

carelessness.  And the evidence showed that Petitioner did not 

ask for any accommodation prior to that recommendation. 

36.  Petitioner's request for an accommodation was untimely 

and does not otherwise excuse his past misconduct.  Cf., e.g., 

Hill v. Kan. City Area Transp. Auth., 181 F.3d 891, 894 (8th 

Cir. 1999)(request untimely where employee did not request 

accommodation until she had been caught twice sleeping on the 

job).  Moreover, as in Hill, Petitioner offered no assurance 

that his requested accommodation would remedy his job 

performance difficulties.  Id.  

13 



37.  In sum, Petitioner failed to present a prima facie 

case.  Failure to establish a prima facie case of discrimination 

ends the inquiry.  Cf. Ratliff v. State, 666 So. 2d, 1008, 1013 

n.6 (Fla. 1st DCA), aff’d, 679 So. 2d 1183 (Fla. 1996)(same 

rationale in case regarding racial discrimination). 

38.  Even if Petitioner had established a prima facie case, 

Respondent’s evidence presented at the final hearing which 

refutes Petitioner’s argument that Respondent’s actions were 

discriminatory.  Respondent provided persuasive evidence that 

the reasons it terminated Petitioner were legitimate, non-

discriminatory reasons based upon Petitioner's repeated safety 

violations and disciplinary history. 

39. Petitioner otherwise failed to demonstrate, as he must 

to prevail in his claim, that Respondent’s proffered reason for 

firing Petitioner was not the true reason, but merely a pretext 

for discrimination.  Cf. McDonnell Douglas, 411 U.S. at 802-03. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Complaint and Petition for 

Relief. 
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DONE AND ENTERED this 12th day of October, 2012, in 

Tallahassee, Leon County, Florida. 

S                                 

JAMES H. PETERSON, III 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060  
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
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this 12th day of October, 2012. 

ENDNOTE 
 

1/  Unless otherwise indicated, all references to statutes or 
rules are to the current, 2012, versions, which have not been 
substantively revised since the relevant facts in this case. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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