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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

TERRINICA N. MOSS, 

 

     Petitioner, 

 

vs. 

 

HCA, INC., AND CAPITAL REGIONAL 

MEDICAL CENTER, 

 

     Respondents. 
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Case No. 11-3983 

 

RECOMMENDED ORDER 

 

 Pursuant to notice, a formal hearing was held before Diane 

Cleavinger, Administrative Law Judge with the Division of 

Administrative Hearings, on April 23 through 24, and May 31 

through June 1, 2012, in Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  Doris Moss, Qualified Representative 

      8611 Roberts Road 

      Tallahassee, Florida  32309 

    

 For Respondents: Thomas M. Findley, Esquire 

      Messer, Caparello & Self, P.A. 

      Post Office Box 15579 

      Tallahassee, Florida  32317 

 

 

STATEMENT OF THE ISSUE 

 The issue in this case is whether the Respondents committed 

an unlawful employment practice against Petitioner in violation 

of the Florida Civil Rights Act.  
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PRELIMINARY STATEMENT 

 The Petitioner filed a Complaint of Employment 

Discrimination with the Florida Commission on Human Relations 

(FCHR) dated January 15, 2011.  The Complaint alleged that 

Respondents retaliated against her for complaining about alleged 

discrimination that occurred in July, 2008.  Specifically, 

Petitioner alleged that from about July 2008 through the end of 

2010, Respondent retaliated against her by denying her work and 

training within the mammography department, giving her unfair 

evaluations, placing her under undue surveillance, cutting her 

work hours, giving her undue disciplinary actions, and taking no 

action to resolve her complaints. 

 FCHR investigated Petitioner‘s Complaint.  On July 6, 2011, 

it issued a Notice of Determination finding no cause to believe 

that an unlawful employment practice had occurred and advising 

Petitioner of her right to file a Petition for Relief.  On 

July 29, 2011, Petitioner filed a Petition for Relief with FCHR.  

Thereafter, the Petition for Relief was forwarded to the 

Division of Administrative Hearings (DOAH) for formal hearing.   

 At the hearing, Petitioner testified in her own behalf and 

called 11 witnesses to testify.  Petitioner‘s Exhibits No. 20-

24, 26-28, 34, 40, 50-51, 55 (only pages Bates-stamped Nos. HCA# 

21-55 & 59-85), 56-58, 62, 64-66, 68 (only pages Bates-stamped 
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Nos. CRMC # 300-301), 70-73, 76, 78-80, 82, 83, 83a, 93, 94, 111 

(only page Bates-stamped No. CRMC # 227), 111a, 119, 144, 147-

148, 155, 157 (only pages Bates-stamped  Nos. CRMC # 1037-1064), 

162, 186 and 186c, were admitted into evidence.  The Respondents 

presented their case through the witnesses called by Plaintiff 

and, also, called one additional witness to testify.  

Respondents‘ Exhibits No. 1, 2, 4, 8-15, 17-19, 21, 22d-25, 27-

27a, 29, 32, 34-41, 44-45, 50-50a, 53, 54, 56-58, 60 and 62 were 

admitted into evidence.   

     After the hearing, Petitioner filed a Proposed Recommended 

Order on August 2, 2012.  Likewise, Respondent filed a Proposed 

Recommended Order on the same date. 

FINDINGS OF FACT 

     1.  Respondent, HCA, Inc. (HCA), is a company that owns or 

is affiliated with several health-care facilities (related 

facilities) throughout the United States.  Its main offices are 

in Tennessee.   

     2.  The goal of the company is to facilitate reduced 

operating costs among its related facilities by sharing a 

variety of administrative services among those facilities.  

However, except as specifically referenced herein, the evidence 

was not clear as to what those shared services were.   
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     3.  Thus, HCA provides a centralized ethics and employee 

complaint hotline that can be utilized by related facilities as 

that individual facilities‘ hotline.  Towards that end, HCA 

provides posters to the facilities using this hotline service 

with the hotline‘s toll-free number and pictures of the 

individual facility‘s local compliance officer.  HCA also 

provides a code of ethics that facilities may use.  

Additionally, HCA provides some pension and benefit packages 

that hospitals may take advantage of for their employees.  The 

evidence did not demonstrate that any of these services were 

mandatory or that HCA dictates the terms of these related 

facilities' operations.  Indeed, there was no competent evidence 

that demonstrated HCA has any significantly interlocked 

directors or officers with the facilities related to it or 

operates the facilities related to it. 

     4.  Respondent, Capital Regional Medical Center (CRMC or 

hospital), is a hospital in Tallahassee, Florida, that is 

operated by Tallahassee Medical Center, Inc., a Florida 

corporation which is a wholly-owned subsidiary of HCA.  

Tallahassee Medical Center filed for a fictitious name for the 

hospital and operates it under the fictitious name of Capital 

Regional Medical Center.  The corporation is the sole licensee 

authorized to provide healthcare on behalf of the hospital by 
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the State of Florida Agency for Healthcare Administration.  

Additionally, CRMC does not do business in any location other 

than Tallahassee, Florida.  However, its principal address for 

corporate filing and notification purposes is the same as HCA‘s 

Tennessee address.  Without more, the coincidence of the two 

companies‘ addresses does not support the conclusion that HCA 

operates or controls CRMC. 

     5.  More to the point, CRMC has a governing Board of 

Trustees that includes physicians and people who live in the 

Tallahassee area.  There was no competent evidence that this 

Board has any overlapping members with any Board that HCA may 

have. 

     6.  Additionally, the officers of CRMC, including its Chief 

Operating Officer, Ethics Compliance Officer, and Vice President 

of Human Resources, are employed by CRMC and report to the Chief 

Executive Officer of CRMC.  They are not employees of HCA and 

there was no substantial evidence that they were employees of 

HCA.  On the other hand, there was some evidence that HCA may 

provide some corporate head-hunting service to CRMC when it is 

trying to locate new corporate executive officers such as chief 

operating officers and vice presidents.  This type of service is 

only hinted at in the hiring documents for Dale Neely, Chief 

Operating Officer, and Louise Truitt, Vice President of Human 
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Resources at CRMC.  The evidence was far from clear.  However, 

even assuming such a service was or is provided by HCA to CRMC, 

its provision does not support a conclusion that HCA operates or 

controls CRMC. 

     7.  Indeed, the better evidence showed that CRMC is an 

operating legal entity separate from HCA.  CRMC‘s Executive 

Officers are responsible for and control the management and day-

to-day operations of the hospital.  Their control includes all 

decisions pertaining to employee matters at the hospital, 

including hiring, training, promotion, discipline, termination, 

and pay.  As indicated earlier, there was some evidence that 

CRMC utilizes an ethics code developed by HCA as its ethics code 

and has CRMC employees sign a statement acknowledging and 

agreeing to abide by this code.  However, there was no evidence 

that the hospital‘s use of this code of ethics was mandatory or 

directed by HCA to CRMC.  On these facts, use of an already 

developed code of ethics by CRMC does not demonstrate that the 

hospital or its employees were under the control of HCA.   

     8.  More importantly, the evidence showed that, as a 

separate entity, CRMC has its own assets and liabilities.  It 

has its own bank accounts and generates its own income and 

expenses that it accounts for on its own books and records.  It 

issues its own paychecks to its employees.  There was no 
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substantive or credible evidence to the contrary.  In fact, the 

better evidence demonstrated that HCA does not operate CRMC and 

that CRMC is a separate corporate entity from HCA.  In short, 

while there may have been some shared administrative 

arrangements between CRMC and HCA, the evidence was insufficient 

to demonstrate that HCA was the employer (single or joint) of 

CRMC‘s employees.  Therefore, HCA should be dismissed from this 

action.   

     9.  CRMC operates a radiology department as part of its 

hospital.  The department encompasses a variety of radiological 

services and provides those services throughout the hospital, 

including in the operating and emergency room departments of the 

hospital.  For that reason, certain employees might be assigned 

to work in different areas of the hospital, such as mammography, 

operating room, or emergency room.   

     10.  In addition, radiology personnel are employed on a 

full-time (FTE) or as-needed (PRN) basis.  The number of full-

time employees is limited for budgetary and financial reasons.  

The number of PRN employees is not as limited.  Further, PRN 

employees are not guaranteed a fixed number of hours and can be 

sent home early or not scheduled if the numbers of patients in a 

given area of the radiology department do not warrant an 

employee's attendance at work.  Some PRN employees are, also, 



 

 

8 

on-call during the time they are not scheduled for work.  Such 

on-call employees are paid an on-call hourly rate while not at 

work and are expected to have the ability to be contacted while 

on-call.  Thus, through a combination of a few full-time 

employees and a large number of PRN employees, the hospital 

maintains a flexible workforce that it can quickly expand or 

shrink on a daily, weekly, or hourly basis as patient services 

require. 

     11.  In order to maintain an orderly system for calling 

employees in and/or sending employees home the hospital has 

developed call-in and call-off policies.  Call-in occurs when an 

employee is not scheduled to work, but is contacted to come in 

to work.  Call-off occurs when an employee is at work, but is 

sent home because the employee is no longer needed at work.  In 

general, preference is given to full-time employees for work.  

They are the first to be scheduled and the last to be called-

off.  As to PRN's, employees are called off on a rotation basis 

in an effort to be fair.  However, the evidence was unclear and 

no witness could clearly state the variables considered in the 

call-in or call-off policies.  More importantly, there was no 

credible evidence that the policies were not followed at any 

specific time or in some way used to harass or retaliate against 

any employee.   
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     12.  A radiological technician (radiology technologist, 

radiographer, rad tech, or RT) is a person who is qualified by 

education, training, or experience, to use radiation on human 

beings through the use of diagnostic imaging examinations that 

aid other health care professionals, such as physicians, in the 

diagnosis of medical conditions.  See chapter 468, Fla. Stat.   

     13.  In essence, RTs produce X-ray films (radiographs) of 

parts of the human body for use in diagnosing medical problems.  

They may also perform radiographs, known as fluoroscopes, 

wherein a solution of contrast medium is administered to a 

patient in order to heighten the contrast of soft tissues in the 

body.  The type of X-rays taken by an RT is determined by the 

physician who orders the radiology examination(s).  For that 

reason, it is important that the physician's orders be followed 

exactly by the RT.   

     14.  In order to execute a physician's order, RTs prepare 

patients for radiologic examinations by explaining the procedure 

and positioning patients so that the parts of the body to be 

examined can be appropriately radiographed.  The RTs then 

position radiographic equipment at the correct angle and height 

over the area of the patient‘s body to be examined.  Most 

important to this process, RTs are required to conform to 

regulations concerning the use of radiation to protect their 
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patients from unnecessary exposure by using radiation protection 

devices and by limiting the number of radiographs that a patient 

is subjected to.   

     15.  In order to become a licensed radiological technician,  

a person must successfully complete a two-year accredited 

radiology technology program which includes passing coursework 

in human anatomy, human physiology, radiation safety, diagnostic 

imaging and radiography, as well as successful completion of a 

hands-on clinical practicum.  The hands-on clinical practicum is 

done under the direct supervision of licensed radiographers.  

CRMC is one of the facilities where hands-on training of 

radiographers can be done and is one of the facilities used by 

Tallahassee Community college to provide such training.   

     16.  Importantly, during this program of study, a 

radiological student learns positioning technique which involves 

the correct placement of the human body part to the image 

detector or radiation source, and the correct alignment of the 

radiation equipment to the body.  The student also learns safe 

operation of radiation equipment and radiation protection.  

Additionally, the student learns safe and appropriate diagnostic 

imaging techniques wherein various equipment settings and 

procedure protocols are taught in order to produce a diagnostic 

image or to accomplish desired results.  See Fla. Admin. Code 
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R. 64E-3.002.  Important to this training and process is the use 

of radio-opaque markers that contain information identifying the 

RT performing the examination and designate whether the right or 

left side of the area of the body of the patient is shown in the 

X-ray image.  These markers are placed close to the area of the 

body of the patient that is being examined and should appear in 

the image that is produced.  Such information is important for 

patient safety in identifying the appropriate area of the body 

for later diagnosis and treatment, as well as for establishing 

the accuracy and authenticity of the X-ray image for legal 

purposes. 

     17.  After this two-year course of study and eventual 

licensure, a radiographer is only qualified to perform certain 

types of radiological imaging.  In particular, an RT cannot 

perform, without supervision, mammograms. 

     18.  In order to perform unsupervised mammograms, an RT 

must be certified by the American Registry of Radiological 

Technologists (ARRT).  ARRT, among other things, requires an RT 

to first become registered with them and to complete 25 

mammograms under the direct supervision of a certified 

mammographer within a year.  At that point, an RT may apply for 

certification in mammography with ARRT.  Certification requires 

completion of 75 more mammograms under the supervision of a 

https://www.flrules.org/gateway/ruleNo.asp?id=64E-3.002
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certified mammographer, as well as hands-on training in 

mammographic procedure, diagnostic imaging technique, 

positioning, safety and patient care.  The training must be 

completed within two years from the date of the application.  

Thereafter, a RT must continue to perform a minimum of 25 

mammograms every year. 

     19.  In 2008, CRMC was hiring additional radiological 

technicians.  The need for additional technicians was caused, in 

part, by the hospital's expectation that it might be entering 

into new contracts with local prisons to perform mammograms on 

inmates at those prisons.  It was anticipated that these 

contracts would increase the workload for CRMC‘s radiographers 

who were certified to perform mammograms.  As such, the hospital 

was looking to hire RTs with mammography certification that it 

might be able to eventually employ as mammographers at the 

prisons.  At the time, RTs working as mammographers were 

generally paid $22.40 an hour and non-specialized RTs were paid 

$19.93 an hour. 

     20.  Notably, CRMC does not provide additional training to 

a new RT employee regarding how to perform radiograms or 

mammograms since the new employee is expected to and should 

already know how to produce quality radiograms or mammograms, 

based on the level of training required for a person to become 



 

 

13 

an RT and the additional training required for a person to 

become a certified mammographer.  Thus, the only orientation 

provided to a new RT employee is on the hospital‘s equipment and 

processes.  

     21.  Petitioner, Terrinica N. Moss (Petitioner or 

Ms. Moss), is an African-American female.  Sometime in 2008, 

Ms. Moss submitted an application to CRMC for employment.  On 

her application, Ms. Moss stated she had graduated from Keiser 

University with an A.S. degree in Radiography and was certified 

and licensed as a radiological technologist.  Her application 

also reflected that she had prior work experience as a radiology 

technologist with Mobile X USA and Gadsden Urgent Care.  

Additionally, her application reflected that she had voluntarily 

resigned from Mobile X to return to school.  However, the 

evidence showed that Ms. Moss, in fact, had been disciplined and 

involuntarily terminated from her employment with Mobile X.  At 

the time CRMC considered Ms. Moss for employment, CRMC was not 

aware of Ms. Moss‘s misrepresentation on her employment 

application.  At hearing, Ms. Moss‘s explanation for her 

misrepresentation was not credible. 

     22.  Around May 30, 2008, Ms. Moss was hired by Capital 

Regional Medical Center as a radiological technologist on a PRN 

basis.  At the time, she understood that she was hired on an as-
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needed basis and was not promised any particular number of 

hours.  Her base pay was $19.93 an hour, plus applicable 

differentials.  Importantly, Ms. Moss never held the title of 

mammographer and was not hired into that formal position.  Her 

direct supervisors were Assistant Radiology Director Suellen 

Hester and then Director of Imaging Services Angel Lluveras.  

     23.  In this case, Ms. Moss had earlier completed her 

radiological technologist's clinical practicum at CRMC and was 

familiar with performing her radiologic duties at the hospital, 

as well as the processes and policies the hospital used.  

Therefore, since she was already trained, it was reasonable for 

the hospital to expect that Ms. Moss did not need radiological 

training and did not need full orientation on the hospital's 

equipment and processes.  Additionally, because Ms. Moss was 

certified in mammography by ARRT, it was reasonable for the 

hospital to expect that Ms. Moss would not need any additional 

mammography training.  In fact, her prior training was one of 

the reasons the hospital hired her as a radiological technician 

with mammography certification.  Ms. Moss‘s assertion that it 

was unfair; and therefore, reflective of retaliation and/or 

racism for the hospital to rely on her prior training because 

she had paid for it and the hospital had not is absurd and more 

reflective of Ms. Moss‘s peculiar assumptions about the 
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employer/employee relationship. 

     24.  As indicated, because Ms. Moss was certified in 

mammography, then Director of Imaging Services, Angel Lluveras, 

thought Ms. Moss could assist in doing mammograms at the 

prisons.  Towards that end, he utilized her as a floating 

technician doing both radiograms and mammograms.   

     25.  At the time, another RT named Deborah Eby was working 

in the mammography department.  Ms. Eby was not Ms. Moss‘s 

supervisor.   

     26.  Ms. Eby was the lead mammography tech and primary 

employee who performed mammograms at the hospital.  In the past, 

she had generally been the only person performing mammographies 

on her shift.  However for reasons that were not clear in the 

evidence, Ms. Eby was no longer the sole mammographer on her 

shift and had to work with others.  The evidence was not clear 

how often Ms. Eby worked with Ms. Moss.   

     27.  Unfortunately, the evidence showed that Ms. Eby was 

generally irascible with employees, patients, and vendors.  She 

had been warned and disciplined for such behavior and some of 

the incidents were documented in her personnel file.  Indeed, on 

June 19, 2008, Ms. Eby was severely disciplined for multiple 

incidents of rudeness to vendors, patients, and co-workers and  
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given a Final Written Warning and two-day suspension for her 

conduct.   

     28.  During this FCHR process, Ms. Moss complained that 

Ms. Eby was short with her during June and July 2008.  However, 

given Ms. Eby's personality, her occasional shortness with 

Ms. Moss does not support a finding that Ms. Eby was racially 

biased against Ms. Moss.   

     29.  Additionally, at some point during June 2008, Ms. Moss 

overheard Ms. Eby make what Ms. Moss characterized as a racist 

remark to another employee at the hospital.  The two employees 

were talking to each other and not to Ms. Moss.  The remark was 

not directed at Ms. Moss.   

     30.  The discussion between the two employees concerned one 

employee's opportunity to work at a hospital in Washington, 

D.C., and that the opportunity would require her to move to 

Washington, D.C., where the only place the employee could find 

to live was in an integrated neighborhood.  Ms. Eby responded 

with words to the effect that she thought living in such a 

neighborhood would be alright, as long as it was a nice 

neighborhood and did not have junked cars in the front yards or 

crack houses.  Ms. Moss testified that, even though the remark 

was not directed at her, the remark offended her and made her 

feel like she was from the ghetto simply because she was black.        



 

 

17 

     31.  Notably, Ms. Eby's remark was the only allegedly 

racial comment Ms. Moss heard in that department or in any 

department during the time that is at issue in this proceeding.  

During the hearing and contrary to her earlier assertions of 

multiple racial comments during her employment made in this 

process, Ms. Moss admitted that Ms. Eby's remark stood alone 

and, in general, Ms. Moss‘s characterization of her interactions 

with Ms. Eby and her co-workers was not credible. 

     32.  Additionally, the remark by Ms. Eby was not made in 

connection with any employment decision relating to Ms. Moss.  

Moreover, there was no evidence that it was reported to anyone 

in a supervisory position within a reasonable time of the remark 

being overheard by her.  Likewise, there was no evidence that 

any supervisor was aware of Ms. Eby's remark prior to any 

employment decision related to Ms. Moss.   

     33.  At best this remark is an equivocal statement which 

can be viewed as insensitive or mere commentary on moving to a 

larger metropolitan area.  Additionally, the conversation was 

overheard and took place over four years ago and neither 

participant to the conversation testified at the hearing as to 

its meaning.  Such an isolated, equivocal remark does not 

demonstrate racial animosity or discrimination by Ms. Eby or 

CRMC.   
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     34.  Unfortunately, Ms. Moss did not perform well as a 

radiographer doing mammograms.  The hospital expected mammograms 

to be completed within 15 minutes, but Ms. Moss was taking 25 to 

30 minutes to do the mammography examinations even after several 

weeks in the mammography department.  Ms. Moss‘s slow completion 

rate extended the duration of the examination for patients and 

the time during which the patient had to remain partially 

disrobed for the mammogram.  Additionally, she was not good at 

performing the examinations and producing quality mammograms 

which could be read by the physician.  The evidence showed that 

Ms. Moss did not know how to properly position the patients in 

order to get quality mammograms.  Proper positioning is 

important in detecting such problems as lumps in the breast.  

Her mammograms were often insufficiently clear which could 

result in reexamination and further exposure of the patient to 

radiation.  At least one physician complained about her work.  

Through the months of June and July 2008, concerns about her 

performance grew.   

     35.  The Director of Imaging Services at the time, Angel 

Lluveras, asked Ms. Moss‘s co-workers about her performance.  

Shannon Medina, a co-worker of Ms. Moss reported that Ms. Moss 

was slow, did poor exams, and appeared unqualified to do the 

mammograms.  Ms. Moss offered no evidence that Ms. Medina was 
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motivated by racial animus in relating her concerns about 

Ms. Moss‘s skills.  Ms. Eby reported the same.  Ms. Hester 

reported that Ms. Moss had problems in positioning patients for 

mammograms based on her observation and review of the mammograms 

performed by Ms. Moss.  Again, Ms. Moss offered no evidence to 

show that Ms. Hester was motivated by Petitioner's race in 

relating her concerns about Ms. Moss to Mr. Lluveras.  In fact, 

it was her duty to inform the Director of her concerns about 

Ms. Moss. 

     36.  Mr. Lluveras reasonably concluded that ―someone 

credentialed in mammography, like Ms. Moss‖ should have been ―up 

to full speed‖ when she was hired and that she could not be used 

as a mammographer at the prisons.  On July 25, 2008, CRMC, 

through Mr. Lluveras, terminated Ms. Moss from her employment as 

an RT.  However, Mr. Lluveras did not confer with the Human 

Resources Department prior to Ms. Moss‘s termination.  About the 

same time, Mr. Lluveras left his employment at the hospital.  He 

did not testify at the hearing. 

     37.  After Ms. Moss‘s termination, CRMC utilized and 

trained another African-American RT, Ms. Ella Weaver, to assume 

Ms. Moss‘s duties as a radiographer performing mammograms.  

Ms. Weaver was trained by Ms. Hester.  She was directly 

supervised by Ms. Hester and eventually Mr. Daniel Whitt.  
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Mr. Whitt was the new Director of Imaging Services and began his 

employment with CRMC around November 2008.   

     38.  Ms. Weaver worked with the same people that Ms. Moss 

worked with.  She did not experience any difficulties or unfair 

treatment performing the duties Ms. Moss had been expected to 

perform.  There was no evidence that demonstrated Ms. Moss‘s 

termination was based on race.  In fact, the more credible 

evidence showed that her termination was based only on her lack 

of expected skills. 

     39.  CRMC has an Equal Employment Opportunity (EEO) Policy 

and provides all employees with training on equal employment 

opportunity law, including non-discrimination/harassment and 

non-retaliation.  Employees receive EEO training during their 

initial orientation and as part of their annual mandatory tenure 

education.  The hospital‘s EEO policy is also stated in CRMC‘s 

employee handbook, on posters throughout the hospital and on the 

hospital‘s intranet.   

     40.  After her termination, Ms. Moss called the HCA hotline 

and used the hospital's procedure to make a complaint alleging 

that Mr. Lluveras had unfairly terminated her based on poor 

performance reports from people who were racially biased against 

her.  However, at hearing, Ms. Moss acknowledged she had no 

evidence that Mr. Lluveras was racially motivated when he 
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terminated her.  Similarly, she had no evidence of racial 

motivation by Ms. Hester, Ms. Medina, or Ms. Eby. 

     41.  HCA's hotline forwarded the complaint to CRMC‘s Ethics 

& Compliance Officer, Dale Neely, who, along with the then-

Director of Human Resources, Kevin Carracciolo, investigated 

Ms. Moss‘s race discrimination complaint.  During the 

investigation he interviewed Mr. Lluveras, Ms. Eby, Ms. Hester, 

and Ms. Moss.  Mr. Neely and Mr. Carracciolo concluded that 

Ms. Moss‘s claim of race discrimination was unsubstantiated.  

They, also concluded, as had Mr. Lluveras, that there were bona 

fide concerns about whether Ms. Moss had adequate mammography 

skills and that she was taking too long to complete her 

mammography procedures.  There was no evidence that indicated 

this complaint was not adequately investigated since the 

relevant witnesses had been interviewed.  Ms. Moss‘s claim to 

the contrary is not credible. 

     42.  Ultimately, CRMC concluded that although there was no 

substantiation of Ms. Moss‘s allegation of race discrimination, 

Ms. Moss‘s initial orientation period had not included a 

―detailed explanation of standards of performance and 

expectations.‖  Accordingly, although there were concerns about 

Ms. Moss‘s job performance, the hospital decided to give 

Ms. Moss a second chance in the radiology department.   



 

 

22 

     43.  Thus, on August 8, 2008, CRMC reinstated Ms. Moss to 

her position of PRN Radiology Technologist, with back pay.  The 

letter stated that after an investigation: 

We have come to the conclusion that your 

initial orientation period did not include a 

detailed explanation of standards of 

performance and expectations. 

 

As such you will be reinstated to your 

former position . . .  Your orientation 

period will extend through a 45 day period 

during which your performance will be 

closely monitored and reviewed . . . 

 

At the conclusion of this 45 day period, 

your supervisor, Suellen Hester, will 

determine whether you posses the 

capabilities to meet the standards of your 

position and overall competency. 

 

* * * 

 

You will be reinstated with full back pay 

for the scheduled time you missed over the 

past two weeks. 

 

In addition, we will review any wages owed 

to you as a result of the incorrect rate 

that was incorrectly assigned to you.  Going 

forward, you will be assigned a PRN rate of 

$19.93 when you work as a Radiology Tech and 

$22.40 when you work as a Mammography Tech. 

 

Notably, the letter does not reinstate Ms. Moss to the 

mammography department, but simply recognized that if she 

performed services in the mammography department she would be 

paid at the higher rate of pay for a mammographer.   
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 44.  Upon her reinstatement, the hospital wanted to make 

clear to Ms. Moss what the scope, duties, and expectations of 

her work would be.  Because of her performance issues, the 

hospital did not assign Ms. Moss to work in the mammography 

department.  It would have bordered on malpractice to do so.  

Instead, Ms. Moss was assigned to work in the radiology 

department.  This decision was reasonable and there was no 

credible evidence to the contrary.  Moreover, there was no 

credible evidence that this decision was in retaliation for her 

discrimination complaint. 

     45.  August 11, 2008 was Ms. Moss‘s first day back to work 

after her reinstatement.  She worked the day shift.  On her 

first day back, Ms. Moss received a requisition for a "chest X-

ray" on a patient.  A requisition is not a physician's order, 

but only a form which notifies an RT that a patient has had 

radiology services ordered for them.  The form does not 

substitute for a physician's order and a licensed RT should know 

that prior to any radiology examination, the physician's order 

should be checked in order to determine the specific type of X-

ray examination to be done.  Reading the physician's order is 

important since performing the wrong examination results in the 

necessity for the correct examination to be completed; thereby, 

exposing the patient to additional and unwarranted radiation.   
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     46.  Ms. Moss picked up the patient and the physician's 

order.  The physician's order was for a CT chest X-ray.  

However, she apparently did not check the order and performed 

the wrong kind of X-ray on the patient.  Ms. Moss admits this 

mistake.  She was aware that CRMC policy required physician's 

orders to be reviewed prior to performing any radiology 

examination since such policy had been in place during her 

employment with the hospital and during the time when she 

interned at the hospital as a student prior to her employment.  

Ms. Moss was given a verbal warning for her error.  However, 

even though Ms. Moss admits the mistake, she claims that such 

disciplinary action was unfair and retaliatory since it was her 

first day back.  Her belief ignores the fact that she violated 

good radiology practices and an important hospital policy 

related to patient safety.  Such violations, once they come to 

the attention of hospital supervisors, cannot and should not be 

ignored by the hospital especially, as is the case here, when it 

has very real concerns about the violator's radiology skills.  

Given these facts, the hospital had a legitimate basis for the 

discipline given to Ms. Moss.  Further, there was no competent 

evidence that such action was a pretext to retaliate against 

Ms. Moss for her earlier complaint.    
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     47.  As part of her reinstatement, the hospital implemented 

a performance improvement plan with the goal of helping Ms. Moss 

improve her performance and making it clear to Ms. Moss what the 

hospital expected from her.  The written plan was signed by 

Ms. Moss on August 12, 2008.  Even then she tried to argue that 

the hospital should not rely on her past student training at 

CRMC.  Again, Ms. Moss‘s position on the point was incorrect.  

More to the point, there was no evidence that the plan was 

motivated by retaliatory intent.  In fact, the performance plan 

was reasonable under the circumstances since Ms. Moss‘s 

performance had been less than expected and was reasonably 

suspect at this point in time. 

     48.  Around August 31, 2008, Ms. Moss was given a ―position 

description/performance appraisal‖ for her position of 

radiologic technologist.  The description sets forth the 

standards of performance and expectations for her position.  The 

form uses a rating scale from 1-3, with a score of 1 indicating 

a need for improvement, a score of 2 indicating competence, and 

a score of 3 indicating exceptional performance.  Use of the 

form was an attempt by the hospital to document and apprise 

Ms. Moss of her performance during her extended 45-day 

evaluation period set forth in the reinstatement letter and was 

only an interim evaluation.  By then, Ms. Moss had received over 
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242 hours of orientation that included a discussion of her job 

requirements.  She scored a 2, indicating competence in all but 

three categories of performance.  In those three categories she 

scored a 3, indicating exceptional performance.  In fact, 

Ms. Hester felt she had improved and "accomplished a lot" since 

she had applied herself more.  There was no credible evidence 

that this favorable evaluation was retaliatory on the part of 

CRMC.  Ms. Moss‘s claim that this evaluation was retaliatory is 

not credible. 

     49.  Unfortunately, throughout 2008, CRMC received more 

complaints about Ms. Moss‘s poor performance.  These complaints 

were from physicians, operating room staff, and other radiologic 

technologists.  For instance, on October 21, operating room 

staff who are outside the radiology department, complained: ―She 

actually hit patient‘s arms with c-arm.  Sits in the corner and 

has fallen asleep.  Seems not to care about how her job is done, 

slow, physicians do not like working with her.‖  On November 17, 

technologists complained that Ms. Moss failed to follow proper 

procedure for radiology exams and other technologists had to 

complete the procedure.  On December 4, Ms. Moss was counseled 

when a physician complained, after she pulled the wrong contrast 

medium, that she ―did not know what kind of contrast to use on a 

lumbar myelogram.‖   
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     50.  Notwithstanding these complaints, Ms. Hester on 

January 9, 2009, gave Ms. Moss an overall above-average 

performance evaluation of 2.88 for 2008.  The evaluation rated 

an employee on a scale from 1-4 in 25 categories, with 1 being 

the lowest and 4 being the highest.  Ms. Moss overrated herself 

on the self-assessment portion of the evaluation at 3.96.  

Ms. Moss admitted the January 9, evaluation was an above-average 

evaluation, and that it would not be retaliation to receive an 

above-average evaluation.  However, she contends that this 

evaluation was a retaliatory act on the part of the hospital.  

In part, Ms. Moss thought the complaints about her as referenced 

above should not have been utilized in her evaluation since they 

were based on hearsay.  Ms. Moss‘s assertion fails to recognize 

that personnel matters within a business are not subject to 

courtroom rules of evidence and are often based on hearsay 

through a chain of command in a large organization like the 

hospital.  Reliance on such reports is not inappropriate and not 

retaliatory. 

     51.  As further evidence of her assertion of retaliation, 

Ms. Moss alleged that Deborah Eby was given a more favorable 

evaluation for 2008 than she received.  The evidence showed that 

Ms. Eby‘s overall rating for her 2008 performance was 2.92 and  

 



 

 

28 

was essentially the same mathematically as Ms. Moss‘s overall 

rating of 2.88.   

     52.  Moreover, even assuming a .04 difference in scores was 

significant, Ms. Eby‘s job duties as lead mammography 

technologist were different and more extensive than Ms. Moss‘s 

job duties.  Ms. Eby was a very experienced mammographer, who 

had been with the hospital for twelve years.  Unlike Ms. Moss, 

Ms. Eby always performed well on clinical work and did not have 

problems related to patient care or performance of radiology 

examinations.  Other than personality inadequacies, Ms. Eby was 

considered an excellent mammographer.  Unlike Ms. Moss, she had 

never been written up for failing to follow doctors‘ orders.  In 

short, Ms. Eby was not similarly situated to Ms. Moss as related 

to their 2008 performance evaluations.  Even if they were, the 

evidence did not demonstrate that the evaluations each person 

received was inappropriate under the circumstances and did not 

demonstrate that CRMC retaliated against Ms. Moss for her 2008 

race discrimination complaint.   

     53.  Additionally, Ms. Moss became a full-time student at 

TCC in 2009.  Her enrollment greatly limited her availability to 

work as a PRN radiology technician.  In fact, Ms. Moss admitted 

that she was not available for work Monday through Friday 

because of school.  Because of her availability constraints and 
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at her request, Mr. Whitt initially scheduled Ms. Moss for two 

16-hour shifts on weekends during the day.  However, most likely 

due to her fatigue, Ms. Moss‘s performance began to slide.  Her 

hours were generally reduced to two 12-hour shifts over the 

weekend during the day, in part due to concerns over her fatigue 

and in part due to a general reduction in the amount of 

radiological services performed at the hospital.  Ms. Moss 

believed the reduction was retaliatory.  However, such action by 

the hospital is simply good management of workforce assets and 

good risk management to prevent fatigued employees from 

committing errors or performing poorly. 

     54.  Additionally, although the evidence was non-specific, 

Ms. Hester continued to receive complaints about Ms. Moss from 

her co-workers.  Those complaints seemed to reflect more 

attitudinal difficulties between employees.  There was no 

evidence that any of these employees related their issues with 

Ms. Moss to Ms. Moss‘s 2008 complaint, but complained only about 

performance issues.   

     55.  Ms. Hester tried to talk with Ms. Moss about some of 

the complaints she was receiving and her attitude towards her 

co-workers.  Instead of addressing attitudinal issues relative 

to herself, Ms. Moss responded defensively to such discussions 

and placed the blame for such difficulties on her co-workers.  
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At one time in reference to these complaints, Ms. Moss said that 

she could write letters too and complain about them.  On another 

occasion, Ms. Hester arranged for Ms. Moss to improve her 

surgical radiology skills by pairing her with another very 

experienced radiologist in surgery to help her and check her out 

on the equipment.  Ms. Moss desired to obtain such training.  

Instead of taking advantage of this opportunity, the technician 

reported that Ms. Moss reacted defensively, suspected she was 

being unduly observed, informed him that she did not need any 

help and left the room they were in.   

     56.  In general, Ms. Moss did not perceive the problem with 

her work environment to be her attitude, but felt her co-workers 

were out to get her.  Ms. Moss‘s opinion regarding her co-

workers was not credible and the evidence did not establish that 

any of Ms. Moss‘s co-workers were out to get her, reported 

falsely about her or treated her in less than a professional 

manner.  It was her persecutory ideation about her co-workers 

and reaction to them that caused tension in her work 

environment.   

     57.  Because of Ms. Moss‘s slip in performance, Ms. Hester 

gave Ms. Moss some lower ratings with an average score of 2.36 

in Ms. Moss‘s performance evaluation for 2009.  The score was 

.52 points lower than Ms. Moss‘s score for 2008.  Notably, Ms. 
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Moss essentially admitted to the decline in performance and 

rated her self-assessment for 2009 with an average of 3.2.  The 

2009 average was lower by approximately .76 points than her 

self-assessment score for her 2008 performance.  Ms. Hester 

reasonably felt that Ms. Moss‘s decline in performance was 

because she was attending school and working two shifts on the 

weekend.  Based on good management and risk management 

practices, she advised Ms. Moss that she would be watching her 

performance in order to insure that she did not become too tired 

from going to school and working at the hospital.  Again, 

Ms. Moss felt that Ms. Hester's observation was undue 

surveillance and retaliatory.  Based on the evidence, Ms. Moss‘s 

belief was not reasonable. 

     58.  None of the evaluations of Ms. Eby in 2009 or later 

were relevant on the issues presented in this case since 

Ms. Moss did not return to work in the mammography department.  

Moreover, the evidence did not demonstrate any other employee in 

a situation similar to Ms. Moss‘s situation of working and going 

to school full-time.  Ms. Moss was not terminated or demoted.  

She did not have her pay cut.  More to the point, there was 

nothing in this record that showed CRMC retaliated against 

Ms. Moss during 2009 or early 2010 for her 2008 complaint.  

Indeed, the better evidence demonstrated that the hospital's 
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actions were taken for legitimate reasons based on good 

management and risk management practices.  There was no credible 

evidence that these reasons were a pretext for retaliation. 

     59.  On July 11, 2010, Ms. Moss put a patient‘s 

radiological images under the wrong name.  Ms. Moss admitted 

this mistake.  Ms. Moss further admitted that it would be 

reasonable for the hospital to write her up for putting images 

in the wrong patient‘s file.   

     60.  After this initial mistake, Ms. Moss compounded the 

error by intentionally disregarding instructions of her 

supervisor to not attempt to merge patient records.  In an 

effort to correct her prior error, Ms. Moss got another non-

radiological employee to attempt to merge the patient‘s records.  

The attempt was unsuccessful, but somehow corrupted the data so 

the physician could not access his patient's records.  It took 

CRMC, and a contractor with GE tech support, two days to correct 

the problems caused by Ms. Moss‘s effort to merge the patient‘s 

records.  As a result of these errors, the patient had to be X-

rayed again, causing the patient to be radiated unnecessarily.  

Because the physician could not find the image for the correct 

patient, the physician complained.  There was no evidence to 

show that the physician's complaint was in retaliation for 

Ms. Moss‘s 2008 complaint.  Additionally, Ms. Moss admitted that 
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the physician was not motivated by any retaliatory intent in 

complaining about something that significantly interfered with 

his ability to provide good medical care to his patients.   

     61.  After looking into the matter and review by the Vice 

President of Human Resources, the hospital gave Ms. Moss a 

Written Warning for this incident since it was after the time 

she had been advised not to merge patient records, but to call 

certain people if this type of problem arose.  Ms. Moss again 

accused her supervisors of retaliation.  However, the evidence 

was clear that the hospital had legitimate, non-retaliatory, 

reasons for this written warning and the warning was not given 

for retaliatory reasons.  There was also no evidence of pretext 

on the part of the hospital.  

     62.  On July 31, 2010, Ms. Moss again performed the wrong 

radiological exam on a patient who was five years old.  

Ms. Moss‘s error caused the patient to receive four X-rays she 

did not need, exposing the child to unnecessary radiation.  The 

family of the child was understandably angry and complained to 

the hospital.  In performing the wrong procedure, Ms. Moss 

failed to follow the physician‘s orders.   

     63.  Her supervisors investigated the parents' complaint.  

When confronted with the disciplinary action based on this 

issue, Ms. Moss claimed the physician had falsified the medical 



 

 

34 

record.  Mr. Whitt looked at the physician‘s order.  Nothing 

about the medical record indicated it was altered or that the 

physician had altered it.  After review by the Vice President 

for Human Resources, Ms. Moss received a second Written Warning 

for her violation of good practices and hospital policy.   

     64.  Neither the family nor the physician had any 

retaliatory intent toward Ms. Moss.  Indeed, the hospital would 

have been negligent in not investigating and addressing the 

incident.  Again, there was no credible evidence that the 

hospital's investigation or resolution of this violation was 

retaliatory towards Ms. Moss for her 2008 complaint.  However, 

Ms. Moss‘s reaction to the discipline was very indicative of 

Ms. Moss‘s propensity to blame others for her mistakes or 

oversights and accuse the hospital of retaliation when it did 

not agree with her.  Such behavior would continue into the 

future and result in an ever-widening circle of alleged 

conspirators that retaliated against her. 

     65.  Additionally, in August of 2010, Ms. Moss‘s 

supervisors continued to receive generalized complaints from 

administrators and staff in the Emergency Department related to 

Ms. Moss‘s poor performance.  Ms. Moss was not disciplined for 

these more generalized complaints. 

 



 

 

35 

     66.  On August 13, 2010, CRMC revised its tardiness policy 

to allow for a five-minute grace period.  Under the new policy, 

past tardiness of less than five minutes would not be 

disciplined and would be forgiven.  All employees, including 

Ms. Moss, were treated the same.  Because those past tardinesses 

were forgiven, the trial record contains no evidence of the 

tardiness record of any employee prior to that amendment on 

August 13, 2010.   

     67.  However, because of the change in policy, Mr. Whitt, 

in the latter half of 2010, undertook a review of all his 

employees‘ time records in order to emphasize that timely 

arrival at work was important under the new policy.  During that 

review, he disciplined at least 10 employees for tardiness of 

more than 5 minutes and issued a variety of disciplinary actions 

for those violations.  The evidence was not clear when Mr. Whitt 

completed his review.   

     68.  During that review, it was discovered that Ms. Moss 

violated the new tardiness policy seven times during a slightly 

less than a one-and-a-half month period from August 12, 2010 to 

September 23, 2010.  After review by the Vice President of Human 

Resources, Ms. Moss received a third Written Warning in November 

of 2010.  Ms. Moss was aware of the hospital‘s tardiness policy  
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and admitted violating the policy.  However, she thought this 

action was retaliatory for her 2008 complaint. 

 69.  As indicated earlier, at least 10 other employees 

received discipline based on Mr. Whitt's time record review.  

The discipline those employees received depended on the nature 

of the infractions and that employee's disciplinary history.   

     70.  Ms. Moss pointed to only 2 out of at least 10 

employees as proof of her retaliation claim, Sherry Mentzel and 

Ernie Findley.  Ernie Findley received a verbal warning for six 

tardies spread out over about a two-and-a-half month period from 

August 14, 2010 to December, 1, 2010.  There was no evidence 

that Mr. Findley had any prior disciplinary actions against him.  

Sherry Mentzel was to receive a verbal warning for nine tardies 

spread out over a slightly longer than two-month period from the 

end of August through the end of October, 2010.  Again, there 

was no evidence that Sherry Mentzel had any prior disciplinary 

actions against her.  However, Ms. Mentzel only worked one more 

day at CRMC after Mr. Whitt's review.  As a result, she did not 

receive the intended discipline for her tardiness.  Towards the 

end of 2011, she was eventually terminated for not being 

available to work.   

     71.  Significantly, neither of these two employees was 

comparable to Ms. Moss since neither had the disciplinary 
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history that Ms. Moss had during 2010.  Given these facts, a 

difference in the level of discipline imposed between these 

employees would be expected and is reasonable under the 

circumstances.  Moreover, these facts do not support a 

conclusion that CRMC's reasons for disciplining Ms. Moss were 

retaliatory or a pretext for retaliation. 

     72.  Because Ms. Moss continued to make errors, perform 

poorly, and had three written warnings, Mr. Whitt and 

Ms. Truitt, on November 4, 2010, decided that Ms. Moss should be 

placed on a ninety-day Performance Improvement Plan (PIP) to 

help Ms. Moss improve her performance.  Ms. Truitt, who had not 

been at the hospital when Ms. Moss made her initial complaint in 

2008, was the person who made the decision to put Ms. Moss on 

the PIP.  Ms. Truitt‘s rationale for the PIP was that Ms. Moss 

had received three performance-related write-ups and it was time 

to intervene to get Ms. Moss back on track.  Again, such actions 

were good management and risk management practices and were 

legitimate, non-retaliatory reasons for placing Ms. Moss on a 

90-day PIP.  Ms. Moss‘s reaction to the PIP was to accuse 

Mr. Whitt and Ms. Truitt of retaliation.  However, there was no 

credible evidence that these actions were a pretext for 

retaliation for Ms. Moss‘s 2008 complaint.   
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     73.  Around the same time, CRMC received a detailed written 

complaint about Ms. Moss from the Program Chair and the Clinical 

Coordinator of the Radiologic Technology program at Tallahassee 

Community College (TCC).  The letter was a follow-up to earlier 

discussions between Ms. Preston and Mr. Whitt regarding a 

variety of concerns the school had about Ms. Moss that it had 

developed based on complaints it had received from ―more than 

several‖ of its students.  The letter listed the following 

complaints and reasons for concern about Ms. Moss: 

1)  Reports of the department phone assigned 

to Ms. Moss being given to our students to 

carry and answer.  This department phone is 

used by the hospital, including doctors, to 

communicate with the Radiology department, 

and our students are not authorized, nor are 

they qualified to discuss Radiology 

department business. 

 

2)  Reports of Ms. Moss leaving the 

patients‘ room during portables; our 

students are not authorized to take 

portables without a supervised technologist 

in the room. 

 

3)  Reports of Ms. Moss attempting to send 

students on hospital portables unsupervised. 

 

4)  Reports of Ms. Moss leaving the students 

unsupervised, especially in the ER 

department.  First-year students must be 

under direct supervision, and second-year 

students must be under indirect supervision 

by a staff technologist at all times. 

 

 The evidence showed that these complaints from TCC 

administrators were very serious and related to quality of 



 

 

39 

patient care and the quality of the instruction Ms. Moss was 

providing to students.   

     74.  Additionally, some of the TCC students complained 

about Ms. Moss using a penny as a marker on X-rays.  Ms. Moss 

admitted that she used a penny as a marker because she lost her 

own marker.   

     75.  The use of a penny as a marker is highly improper and 

dangerous for patients since it does not indicate ―left‖ from 

―right‖ on the film and could impair the safety of a patient 

such as when the films are used to determine which side of the 

body should be operated on.  Ms. Moss‘s opinion that use of a 

penny is appropriate since she could digitally sign and mark the 

X-ray after it was done is not credible and ignores good risk 

management practices.  Use of a marker with left/right 

designations during the X-ray, as opposed to after, lessens the 

points in the process where mis-marking an X-ray can occur; 

thereby, reducing the potential for error in the process and 

increasing patient safety.  During her testimony, Ms. Moss 

seemed oblivious to this reason, could not admit that this 

practice was wrong and thought the student(s) reporting her to 

their TCC program administrators were retaliating against her.  

In fact, the students would have been negligent if they had not 

reported Ms. Moss‘s use of a penny as a marker and that she was 
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demonstrating techniques to them that even students recognized 

as bad practice. 

     76.  Mr. Whitt met with Ms. Moss regarding TCC‘s 

complaints.  However, Ms. Moss claimed the TCC students and 

administrators were fabricating the complaints.  Mr. Whitt 

reasonably concluded the complaints were valid.  Mr. Neely, 

also, met with Ms. Moss, investigated the TCC complaints, and 

concluded the complaints were ―valid.‖   

     77.  There was no evidence that the administrators at TCC 

had any knowledge of any prior complaint by Ms. Moss against 

CRMC alleging race discrimination, nor was there any evidence 

that CRMC was conspiring with TCC to generate the complaints.  

There was no evidence that the TCC complaints about Ms. Moss 

were in retaliation for her 2008 complaint.   

     78.  In 2010, Ms. Moss wrote a number of letters to Human 

Resources and her supervisor, claiming certain people were 

picking on her and that the complaints against her for poor 

performance were unfair.  She also called the hospital's 

hotline.  Dale Neely, the hospital‘s now Chief Operating 

Officer, and Ms. Truitt, spent at least 100 hours interviewing 

multiple staff and thoroughly investigating Ms. Moss‘s 

complaint.  They reasonably found her complaint to be 

unsubstantiated.   
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     79.  One of the RTs that Mr. Neely interviewed as part of 

his investigation, Pete Weiss, was the only employee that was of 

the opinion that Ms. Moss was watched more closely than other 

employees and indicated that he had been asked to observe and 

report on her performance.  He also had been asked to do this 

for other employees since he was one of the more senior RTs in 

the department.  He did not believe Ms. Moss‘s treatment was 

based on any retaliation related to her 2008 complaint, but was 

based on personality issues, performance issues and employee 

jealousy over the fact that Ms. Moss was or had been a model.  

On the other hand, Mr. Weis also substantiated Ms. Moss‘s poor 

performance, stating that Ms. Moss: ―antagonizes and causes 

trouble‖; ―requires a lot of monitoring‖ and ―babysitting‖ to 

keep her ―on track‖; takes breaks from work when they are too 

busy for a break; and ―has difficulty getting along with other 

people, poor phone content and poor communication, especially 

with supervisor.‖   

     80.  When asked about whether he believed Ms. Moss was 

being ―picked on,‖ Mr. Weiss told Mr. Neely he ―believes it is 

performance issues, not that Ms. Moss is being picked on.‖   

     81.  Other employees interviewed by Mr. Neely told him that 

Ms. Moss was ―lazy‖ and was not doing her job.  They explained 

she was slow; did not want to help; and would disappear at 



 

 

42 

times.  They also said Ms. Moss was not being singled out 

unfairly, but rather, her work performance was poor.   

     82.  Mr. Neely found no evidence, during his investigation 

in 2010, to substantiate Ms. Moss‘s complaints that supervisors 

or employees were picking on Ms. Moss or retaliating against her 

based on her 2008 complaint.  Ms. Moss acknowledged that she was 

not aware of any managerial employee at the hospital having made 

any statements reflecting racial discrimination or an intent to 

retaliate for making complaints of race discrimination.   

     83.  Notably, the Director of Imaging Services from 

November of 2008 to the present, Mr. Daniel Whitt, was not even 

an employee of the hospital at the time of Ms. Moss‘s complaint 

of race discrimination in July 2008.  Likewise, the Vice 

President of Human Resources, Ms. Truitt, was not an employee of 

the hospital at that time.  Neither Mr. Whitt nor Ms. Truitt was 

involved in the decision to terminate Ms. Moss‘s employment in 

July 2008.  Thus, Ms. Moss‘s initial complaint of race 

discrimination in 2008 was not directed against any act of 

Mr. Whitt or Ms. Truitt and they had no reason to retaliate 

against her for her 2008 complaint.   

     84.  Moreover, many of the complaints about Ms. Moss came 

from individuals who had no connection to or knowledge of the 

2008 complaint.  These individuals included relatives of 
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patients, physicians, administrators from TCC, and TCC students.  

Ms. Moss admitted she had no evidence that any of these 

complaints were the result of a retaliatory motive.   

     85.  Finally, Ms. Moss alleged that CRMC reduced her hours 

in retaliation for her 2008 complaint of race discrimination.  

However, she was aware that Bobby Jackson, an FTE employee with 

working priority over her, had been assigned the hours she 

worked on the weekends.   

     86.  Mr. Jackson, who is an African-American, was already a 

full-time employee in another department of the hospital, thus 

he had seniority over Ms. Moss regarding scheduling.  Mr. Whit 

had a full-time position to fill in radiology.  The hospital 

posted the position internally for at least three days, to allow 

current employees to apply.  Ms. Moss never applied for the 

position.  Mr. Jackson did apply for the position and was 

transferred to it.  Mr. Jackson received the assignment because 

CRMC prefers full-time employees over PRN employees in the 

radiology department since they are generally more consistent 

and dependable than PRN employees.   

     87.  Later, Mr. Whitt and Ms. Hester met with Ms. Moss 

after Bobby Jackson was hired as an FTE employee in the 

Radiology department.  They offered Ms. Moss a work schedule 

during the workweek (Monday–Friday).  Ms. Moss told Mr. Whitt  
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and Ms. Hester that she preferred weekends and declined the 

assignment.   

     88.  Importantly, CRMC continued calling Ms. Moss as an on-

call PRN employee to work.  However, she was often unavailable 

due to school.  Additionally, the hospital had difficulty 

reaching Ms. Moss because she lived in an area where cell phone 

service was poor and she "didn‘t get reception.‖   

     89.  Moreover, during 2009 and 2010, CRMC experienced a 

reduction in volume of radiology procedures, which resulted in a 

reduced amount of work available to the PRN employees.  

Significantly, from the time of her reinstatement in 2008 

through the Spring of 2011, the evidence showed that Ms. Moss 

worked more hours than many of the other PRN radiology 

technologists at the hospital.  Her hours were not reduced in 

retaliation for her 2008 complaint, but due to a reduction in 

work available to PRN employees, as well as, to priority given 

to a full-time employee.  There was no credible evidence that 

these reasons were a pretext for retaliation. 

     90.  In fact, in 2011, CRMC radiographer Tina Harwood 

contacted Ms. Moss to let her know she ―could come back to her 

[weekend] shift‖ because the volume of work had increased 

somewhat.  Ms. Moss declined, stating she had been offered a  
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position at Gwinnett Medical Center, and she would be resigning 

at CRMC.   

     91.  Ms. Moss ultimately resigned in November or December 

of 2011, long after the last alleged date of retaliation on 

December 14, 2010.  Ms. Moss admits that she resigned.  There 

was no evidence that her resignation constituted a constructive 

discharge.  In fact, she resigned because she had obtained a 

higher-paying job at Gwinnett Medical Center in Gwinnett, 

Georgia where she is now employed.        

     92.  Ms. Moss works 40 hours a week at Gwinnett at $25.00 

per hour.  Indeed, she works more hours at Gwinnett than she was 

working at CRMC.  She also receives a higher rate of pay at 

Gwinnett than she received at CRMC.  Clearly, Ms. Moss has not 

lost any pay as a result of any employment actions by CRMC that 

are the subject of this proceeding.   

     93.  Ultimately, even with all of the prior performance 

deficiencies and third-party complaints, CRMC never cut 

Ms. Moss‘s rate of pay; never demoted her; and never terminated 

her employment.  The evidence showed that CRMC had legitimate, 

non-retaliatory, reasons for all of the personnel-related 

actions pertaining to Ms. Moss from 2008 through 2010.  The 

evidence did not demonstrate that the reasons given by CRMC for 

its decisions or actions related to Ms. Moss were pretextual.  
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Given these facts, the Petition for Relief should be dismissed. 

CONCLUSIONS OF LAW 

     94.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2011). 

95.  Section 760.10(7), Florida Statutes, states as 

follows: 

It is an unlawful employment practice for an 

employer . . . to discriminate against any 

person because that person has opposed any 

practice which is an unlawful employment 

practice under this section, or because that 

person has made a charge, testified, 

assisted, or participated in any manner in 

an investigation, proceeding, or hearing 

under this section. 

 

     96.  Under chapter 760, Petitioner has the burden of 

proving by a preponderance of the evidence that Respondents are 

her employers and that they retaliated against her through an 

adverse employment action.  See Fla. Dep‘t of Transp. v. 

J.W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 1981).   

     97.  In this case, Petitioner named both CRMC and HCA as 

Respondents in this proceeding, alleging that these Respondents 

were her ―employer.‖  In response to Petitioner's allegations, 

Respondent CRMC admitted that it was Petitioner‘s employer.  

However, HCA denied that it was Petitioner‘s employer. 
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     98.  Section 760.02(7) defines 'employer' as any person 

employing 15 or more employees for each working day in each of 

20 or more calendar weeks in the current or preceding calendar 

year, and any agent of such a person. 

     99.  In determining whether two entities should be viewed 

as an employer they must by extension of Title VII case law meet 

the "single employer" or "integrated enterprise" test.  This 

test is one established in relation to Title VII actions.  In 

that setting it is recognized by the courts as being part of a 

liberal construction pertaining to the term "employer" set forth 

in Title VII.  See Lyes v. City of Riviera Beach, 166 F.3d 1332, 

1341 (11th Cir. 1999).   

     100.  In addressing this issue, federal courts apply the 

standards promulgated by the National Labor Relations Board.  

Those standards include: ―(1) interrelation of operations, 

(2) centralized control of labor relations, (3) common 

management, and (4) common ownership or financial control.‖  

McKenzie v. Davenport-Harris Funeral Home, 834 F.2d 930, 933 

(11th Cir. 1987).  Additionally, federal courts have adopted the 

―economic realties‖ test to determine whether a Title VII 

plaintiff is an employee of a defendant business entity.  

Cuddeback v. Fla. Bd. of Educ., 381 F.3d 1230, 1234 (11th Cir. 

2004).  See also Williamson v. Adventist Health System/Sunbelt, 
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Inc., 372 Fed. Appx. 936, 938 (11th Cir. 2010) (per curiam).  

Moreover, "common ownership alone is insufficient to establish 

that two entities meet the ‗integrated employer‘ test in the 

absence of other indicia of integration.‖  Winsor v. Pathway 

Technologies, LLC, Case No, 10-1830 (Fla. DOAH May 5, 2011; FCHR 

July 13, 2011); 2011 Fla. Div. Adm. Hear. LEXIS 102 (DOAH 2011). 

     101.  In Sweet v. Columbia Healthcare Corp., Case No. CV 

96-B-0545-NW (N.D. Ala. 1997), aff‘d, 251 F.3d 164 (table), Case 

No. 00-15266 (11th Cir. 2001), the district court rejected 

arguments very similar to those being made by Petitioner in the 

instant case.  In Sweet, the district court noted that:  

Plaintiffs conducted exhaustive research 

which yielded evidence that [the hospital] 

uses documents prepared by Columbia/HCA 

Healthcare Corporation, uses policy manuals 

created on behalf of Columbia/HCA Healthcare 

Corporation, and offers its employees the 

opportunity to participate in a health 

benefits and retirement plan sponsored by 

Columbia/HCA Healthcare Corporation. 

 

Id. at 33.  Notably, the district court stated that ―[t]hese 

factors bear little or no weight on the issue of whether 

Columbia can be held liable as the parent of [hospital].‖  The 

court found that the evidence demonstrated Columbia/HCA did not 

make the personnel decisions at issue, but that the local 

hospital made those decisions.  Id. at 33-34.  As a result, the 

district court held Columbia/HCA was not plaintiff‘s employer 
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under the ―integrated enterprise‖ test for joint employer 

status.  On appeal, the Eleventh Circuit Court of Appeals 

affirmed and ruled ―[t]he [district] court properly concluded 

that Columbia/HCA Healthcare Corporation was not appellants‘ 

employer and therefore could not be held liable to appellants 

under Title VII.‖  Sweet, supra, at page 3, footnote 1 (11th 

Cir. Mar. 9, 2001).  See also Gonzalez v. HCA, Inc., 2011 U.S. 

Dist. LEXIS 95774 at *33-39 & *41 (M.D. Tenn. 2011) (holding HCA 

was not ―joint employer‖ of plaintiff, who was employed by 

Menorah Medical Center, a hospital affiliated with HCA); and 

Lavergne v. HCA, 452 F. Supp. 2d 682, 689 (E.D. Tex 2006) 

(holding HCA was not ―joint employer‖ of plaintiff, who was 

employed by Kingwood Medical Center a hospital affiliated with 

HCA).   

     102.  In the instant case as in Sweet, supra, although CRMC 

shares some administrative functions with HCA; uses some ethics 

policies and other documents which bear the notation ―HCA‖ and 

offers its employees the opportunity to participate in 

retirement and benefit plans connected with HCA, these shared 

functions are not enough to make HCA an employer of the 

Petitioner for purposes of the Florida Civil Rights Act.  The 

evidence showed that CRMC, not HCA, manages and operates the 

hospital.  CRMC made the personnel decisions for individuals 
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working at the hospital, including decisions related to hiring, 

scheduling, evaluation, monitoring, discipline, and pay.  

Moreover, CRMC maintained its own bank accounts, books and 

records, as well as paid its own bills.  Thus, under the 

economic realities test and the NLRB factors, the evidence did 

not demonstrate that HCA was an integrated enterprise with CRMC 

or a joint employer of Petitioner.  Given these facts, HCA 

should be dismissed as a party from this action.   

     103.  In her FCHR action, Petitioner alleged she was 

retaliated against by the Respondents in violation of the 

Florida Civil Rights Act, chapter 760.01, et seq.  Specifically, 

Petitioner alleged that she made a hotline complaint of race 

discrimination in July 2008, and that Respondents retaliated 

against her from August 2008 through December 2010, for making 

that internal complaint. 

     104.  The Florida Civil Rights Act (FCRA) was patterned 

after Title VII of the Civil Rights Act of 1964, 42 U.S.C. 

§ 2000, et seq.  Federal case law interpreting Title VII is thus 

applicable to cases arising under the Florida Act.  Fla. State 

Univ. v. Sondel, 685 So. 2d 923, 925 n.1 (Fla. 1st DCA 1996) 

(citing Fla. Dept. of Cmty. Aff. v. Bryant, 586 So. 2d 1205 

(Fla. 1st DCA 1991)).  Moreover, because the retaliation 

provision in FCRA is almost identical to its federal 
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counterpart, 42 U.S.C. § 2000e-3(a), Florida courts follow 

federal case law when examining FCRA retaliation claims.  Carter 

v. Health Mgmt. Assocs., 989 So. 2d 1258, 1262 (Fla. 2d DCA 

2008). 

     105.  Petitioner filed her complaint of discrimination with 

FCHR around January 15, 2011.  The Florida Civil Rights Act 

requires that complaints be filed with FCHR ―within 365 days of 

the alleged violation.‖  § 760.11(1), Fla. Stat. (2011); Sunbeam 

Television Corp. v. Mitzel, 83 So. 2d 865, 873 (Fla. 3d DCA 

2012).   

     106.  The ―limitations period begins to run from the time 

that the complainant knows or reasonably should know that the 

challenged act has occurred.‖  McWilliams v. Escambia Cnty. Sch. 

Bd., 658 F.2d 326, 328 (5th Cir. 1981)(quoted in Ward v. 

Florida, 212 F. Supp. 2d 1349, 1354 (N.D. Fla. 2002)).  

Additionally, the focus of the limitations period ―is upon the 

time of the discriminatory acts, not upon the time at which the 

consequences of the acts became most painful.‖  Delaware State 

Coll. v. Ricks, 449 U.S. 250, 256-57, 101 S. Ct. 498, 503, 66 L. 

Ed. 2d 431 (1980).   

     107.  As such, ―discrete discriminatory acts are not 

actionable if time barred, even when they are related to acts 

alleged in timely filed charges.  Each discrete act starts a new 
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clock for filing charges alleging that act.‖  Nat‘l R.R. 

Passenger Corp. v. Morgan, 536 U.S. 101, 113 (2002).  ―Discrete 

discriminatory acts‖ include failures to promote and 

disciplinary actions.  Smith v. Township of East Greenwhich, 344 

Fed. Appx. 740, 744 (3rd Cir. 2009)(―District Court properly 

rejected Smith‘s continuing violation theory because each 

alleged act of discrimination was a discrete employment act —- 

either a failure to promote or a disciplinary action.‖). 

     108.  In this case, the FCHR charge was filed on or after 

January 15, 2011.  Thus, any alleged discrete wrongful acts that 

occurred on or before January 15, 2010, are time barred and not 

actionable herein.  

     109.  However, even assuming arguendo that all of 

Petitioner‘s claims were timely filed with FCHR, Petitioner 

failed to establish she was retaliated against by CRMC. 

     110.  As indicated earlier, Petitioner has the burden to 

establish that she has been the subject of retaliation by CRMC.  

In order to carry her burden of proof, Petitioner can establish 

a case of discrimination or retaliation through direct or 

circumstantial evidence.  See Holifield v. Reno, 115 F.3d 1555, 

1561-1562 (11th Cir. 1997).  Direct evidence consists of ―only 

the most blatant remarks, whose intent could be nothing other 

than to discriminate‖ on the basis of some impermissible factor.  

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002357694&pubNum=780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_113
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019772725&pubNum=6538&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_6538_744
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019772725&pubNum=6538&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_6538_744
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019772725&pubNum=6538&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_6538_744


 

 

53 

Evidence that only suggests discrimination, or that is subject 

to more than one interpretation, is not direct evidence.  See 

Carter v. Three Springs Residential Treatment, 132 F.3d 635, 462 

(11th Cir. 1998).  Direct evidence is evidence that, if 

believed, would prove the existence of discriminatory intent 

without resort to inference or presumption and must in some way 

relate to the adverse actions of the employer.  Denney v. City 

of Albany, 247 F.3d 1172, 1182 (11th Cir. 2001).  See Jones v. 

BE&K Eng‘g, Inc., 146 Fed. Appx. 356, 358-359 (11th Cir. 2005) 

(―In order to constitute direct evidence, the evidence must 

directly relate in time and subject to the adverse employment 

action at issue.‖); see also Standard v. A.B.E.L. Servs., Inc., 

161 F.3d 1318, (11th Cir. 2002)(concluding that the statement 

―we‘ll burn his black a**‖ was not direct evidence where it was 

made two and a half years prior to the employee‘s termination). 

     111.  In this case, Petitioner has not shown any direct 

evidence of discriminatory intent.  Her claims that Ms. Eby made 

a derogatory remark about African-Americans is not direct 

evidence of discrimination as it does not relate to the decision 

to terminate Petitioner in 2008 and was unknown to anyone 

involved in the decision to terminate.  Additionally, Ms. Eby's 

remark was not temporally related to any action taken by CRMC 
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after Petitioner was reinstated and given a second chance at 

employment.   

     112.  On the other hand, Petitioner may establish a case of 

retaliation by circumstantial evidence.  In order to establish a 

circumstantial case, Petitioner must establish a prima facie 

case of retaliation by showing that: (1) she engaged in 

statutorily-protected activity, (2) she suffered an adverse 

employment action, and (3) the adverse employment action was 

caused by Petitioner‘s statutorily-protected activity.  

St. Louis v. Florida Int‘l Univ., 60 So. 3d 455 (Fla. 3d DCA 

2011). 

     113.  In this case, Petitioner based her retaliation claim 

solely on her complaint of wrongful termination made in July of 

2008.  In order for Petitioner to show that her internal 

complaint in July 2008 was statutorily protected activity, 

Petitioner must prove (i) she subjectively believed the employer 

was violating the Florida Civil Rights Act and (ii) her 

subjective belief was objectively reasonable in light of the 

facts and record presented.  See Clover v. Total Sys. Servs., 

Inc., 176 F.3d 1346, 1351 (11th Cir. 1999). 

     114.  Under the objective prong of this standard, the 

employer‘s conduct must be ―close enough [to unlawful conduct] 

to support an objectively reasonable belief that it is 
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[unlawful].‖  Clover v. Total Sys. Servs., Inc., 176 F.3d at 

1351.  The employee‘s belief that the opposed employment action 

was unlawful ―must be measured against existing substantive 

law.‖ Id. 

     115.  In this matter, although Petitioner may believe she 

was terminated in 2008 based on race, her belief was not 

objectively reasonable.  Petitioner introduced no evidence to 

show the decision-maker, Angel Lluveras, was motivated by race.  

Although Petitioner claimed another hospital employee harbored 

racial animus, it is Mr. Lluveras‘ intent, not the other 

employee‘s intent, which controls.  Pennington v. City of 

Huntsville, 261 F.3d 1262, 1270 (11th Cir. 2001) (―Where a 

decision-maker conducts his own evaluation and makes an 

independent decision,‖ alleged bias of another employee will not 

supply evidence of discriminatory animus); Hodge v. Orlando 

Util. Comm‘n, 2011 U.S. Dist. LEXIS 7621 at *37 (M.D. Fla. 

Jan. 26, 2011) (―independent investigation does not necessarily 

require independent verification of the facts underlying the 

allegedly biased recommendation, so long as an independent 

analysis of those facts is conducted.‖).   

     116.  Mr. Lluveras hired Petitioner.  Such action shows a 

lack of discriminatory intent.  Further, Petitioner introduced 

no racist comments by Mr. Lluveras and no comparator evidence to 
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support her allegation of race discrimination relating to her 

2008 complaint.  Finally, Petitioner was replaced by an African-

American.  Under the circumstances, a reasonable person would 

not conclude Petitioner was terminated because of race.  Thus, 

Petitioner did not engage in statutorily-protected activity and 

the first prong of her prima facie case fails.   

     117.  Even assuming that Petitioner‘s 2008 complaint was 

statutorily-protected activity, Petitioner also failed to 

establish the second element of a prima facie case because 

Petitioner failed to show an adverse employment action.  The 

U.S. Supreme Court in Burlington Northern & Santa Fe Ry. v. 

White, 548 U.S. 53 (2006) established the standard for an 

―adverse employment action‖ in a retaliation case, as follows: 

In our view, a plaintiff must show that a 

reasonable employee would have found the 

challenged action materially adverse, ‗which 

in this context means it well might have 

‗dissuaded a reasonable worker from making 

or supporting a charge of discrimination.‘‘   

We speak of material adversity because we 

believe it is important to separate 

significant from trivial harms.  Title VII, 

we have said, does not set forth ―a general 

civility code for the American workplace.‖ 

[citations omitted].  Oncale v. Sundowner 

Offshore Services, Inc., 523 U.S. 75, 80 

(1998); see Farragher 524 U.S., at 788 

(judicial standards for sexual harassment 

must ―filter out complaints attacking ‗the 

ordinary tribulations of the workplace, such 

as the sporadic use of abusive language, 

gender-related jokes, and occasional 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998062031&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998062031&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998062031&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998132969&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
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teasing‘ ‖).  An employee‘s decision to 

report discriminatory behavior cannot 

immunize that employee from those petty 

slights or minor annoyances that often take 

place at work and that all employees 

experience.  See 1 B. Lindemann & P. 

Grossman, Employment Discrimination Law 669 

(3d ed.1996) (noting that ―courts have held 

that personality conflicts at work that 

generate antipathy‖ and ― ‗snubbing‘ by 

supervisors and co-workers‖ are not 

actionable under § 704(a)).  The 

antiretaliation provision seeks to prevent 

employer interference with ―unfettered 

access‖ to Title VII‘s remedial mechanisms.  

Robinson, 519 U.S., at 346, 117 S.Ct. 843.  

It does so by prohibiting employer actions 

that are likely ―to deter victims of 

discrimination from complaining to the 

EEOC,‖ the courts, and their employers.  

Ibid.  And normally petty slights, minor 

annoyances, and simple lack of good manners 

will not create such deterrence.  See 2 EEOC 

1998 Manual § 8, p. 8–13. 

Id. at 68.  

 

     118.  CRMC did not demote Petitioner.  CRMC did not reduce 

Petitioner‘s rate of pay or terminate Petitioner‘s employment.  

Petitioner did not prove any actions by CRMC which would have 

the effect of ―dissuad[ing] a reasonable worker from making or 

supporting a charge of discrimination.‖   

     119.  Moreover, none of Respondent‘s actions relating to 

Petitioner that occurred from her reinstatement in 2008 through 

December of 2010 constituted an ―adverse action‖ in that the 

terms and conditions of her employment were altered.  Petitioner 

was a PRN employee and was not guaranteed a certain number of 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997052884&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997052884&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
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hours.  She was subject to the fluctuating work force needs of 

the hospital and preferences given to full-time employees.  

These employment conditions never changed for Petitioner.  

Additionally, Petitioner was, also subject to the ordinary and 

reasonable expectations of her employer to comply with good 

radiology practices and hospital policies.  Under the facts of 

this case, Respondent's actions regarding evaluations, 

discipline and work hours did not alter the terms or conditions 

of Petitioner's employment with the hospital.   

     Further, the evidence demonstrated that, in addition to 

performance issues, Petitioner's problems at work were due to 

her persecutory ideation and attitude towards her co-workers.  

The Florida Civil Rights Act does not protect an employee from 

the consequences of their personality and attitude.  White, 

supra.  Accordingly, Petitioner did not establish the second 

element of her prima facie case.   

     120.  Even assuming Petitioner had established the first 

two elements of a prima facie case, she failed to establish the 

third element of a prima facie case.   

     121.  In this case, Petitioner attempted to show causation 

by reference to Respondent‘s treatment of other employees.  

Where a Petitioner seeks to show that a retaliatory reason more 

likely motivated the challenged actions, based on evidence that 
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the employer treated other similarly-situated employees 

(comparators) more favorably than it treated the Petitioner, the 

comparator must be similarly situated to the Petitioner ―in all 

relevant respects.‖  Valenzuela v. GlobeGround North America, 

supra, at 23 (citation omitted). 

     122.  In cases involving disciplinary actions, ―the 

quantity and quality of a comparator‘s misconduct [must] be 

nearly identical to prevent courts from second-guessing 

employers‘ reasonable decisions and confusing apples with 

oranges.‖  Id. at 23 (citations omitted).  The similarly-

situated employee ―must have reported to the same supervisor as 

the [petitioner], must have been subject to the same standards 

governing performance evaluation and discipline, and must have 

engaged in conduct similar to the [petitioner‘s], without such 

differentiating conduct that would distinguish their conduct or 

the appropriate discipline for it.‖  Id. at 23.  

     123.  Petitioner did not prove that any other similarly-

situated employees were treated more favorably than her as it 

relates to any of the employment actions of the Respondent from 

the time of Petitioner‘s reinstatement in August of 2008 through 

December of 2010. 

     124.  Moreover, Petitioner did not introduce evidence of 

any comments by any decision-maker to show an intent to 
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retaliate against Petitioner for the 2008 internal complaint.  

In fact, many of the complaints about Ms. Moss came from 

individuals with no knowledge of the 2008 internal complaint, 

including relatives of patients, physicians, and TCC 

administrators and students.  Ms. Moss had no evidence that any 

of those complaints were the result of a retaliatory motive.       

     125.  Additionally, the 2008 complaint occurred over two 

years prior to her FCHR complaint.  Such a lengthy time span 

does not support a finding of causation.  Morales v. Georgia 

Dep‘t of Human Res., 446 Fed. Appx. 179 (11th Cir. 2011) (four 

months temporal proximity is not enough to show causation in 

retaliation case); Allen v. U.S. Postmaster Gen., 158 Fed. Appx. 

240 (11th Cir. 2005) (three months not enough to show causation 

in retaliation case).  Importantly, such causation was not shown 

by the evidence since Respondent had legitimate reasons for the 

evaluations and discipline it gave to Petitioner.  Likewise the 

Respondent had legitimate reasons for the work hours it assigned 

her and the performance plans they gave her.  Therefore, 

Petitioner failed to satisfy the third element of a prima facie 

case of retaliation. 

     126.  Finally, even if Petitioner had made out a prima 

facie case, the Petitioner did not prove that the hospital‘s 

articulated reasons for the actions taken with respect to 
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Petitioner were a mere pretext for retaliation.   

     127.  The Petitioner may seek to establish pretext in one 

of two ways: either ―directly by persuading the court that a 

[retaliatory] reason more likely motivated the employer or 

indirectly by showing that the employer‘s proffered explanation 

is unworthy of credence.‖  See Valenzuela v. GlobeGround North 

America, 18 So. 3d 17, 25 (Fla. 3d DCA 2009) (granting summary 

judgment to employer under Florida Civil Rights Act). 

     128.  Where the Petitioner attempts to show the employer‘s 

proffered explanation is unworthy of credence, by directly 

attacking the grounds for the adverse action, ―the [petitioner] 

must demonstrate ‗such weaknesses, implausibilities, 

inconsistencies, incoherencies, or contradictions in the 

employer‘s proffered legitimate reasons for its action that a 

reasonable factfinder could find them unworthy of credence.‘‖  

Id. (citations omitted) 

     129.  In this regard, as explained by the Third District 

Court of Appeal: 

A [petitioner‘s] pretext claim will fail 

where [she] merely questions the wisdom of 

the employer‘s reasons, at least where the 

reason is one that might motivate a 

reasonable employer.  [citations omitted].  

The inquiry into pretext centers upon the 

employer‘s beliefs, and not the employee‘s 

own perceptions of [her] performance. 

[citations omitted].  [Thus], [w]here the 

employer produces evidence showing poor 
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performance, an employee‘s assertions of 

[her] own good performance are insufficient 

[to show pretext], in the absence of other 

evidence. 

 

Id. 

     130.  Further, where a Petitioner seeks to show pretext 

based on evidence the employer treated other similarly-situated 

employees more favorably than it treated the Petitioner, the 

comparator must be similarly situated to the Petitioner ―in all 

relevant respects.‖  Id. at 23 (citation omitted).   

     131.  In connection with this issue, the court ―must be 

careful not to allow [the Petitioner] simply to litigate whether 

[she is], in fact, [a] good employee[].‖  Rojas v. Florida, 285 

F.3d 1339, 1342 (11th Cir. 2002).  This is because ―[t]he 

factual issue to be resolved is not the wisdom or accuracy of 

[the employer‘s] conclusion,‖ since the court is ―not interested 

in whether the conclusion is a correct one, but whether it is an 

honest one,‖ that is, whether the proffered reasons were ―‗a 

coverup for a . . . discriminatory decision.‘‖  Id. (citation 

omitted).  Thus, submission of evidence that an employer acted 

on mistaken information is not sufficient, for a petitioner must 

show not merely that the employer‘s employment decisions were 

mistaken, but that they were in fact motivated by an unlawful 

reason.  Silvera v. Orange Cnty. Sch. Bd., 244 F.3d 1253, 1261 

(11th Cir. 2001)(―an employer who treats two employees 
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differently because of a mistaken belief in the existence of a 

neutral reason does not violate Title VII‖).  

     132.  In this case, Petitioner did not show that the 

legitimate nondiscriminatory reasons the hospital gave for its 

actions were not credible.  Standard v. A.B.E.L. Services, Inc., 

161 F.3d 1318, 1332 (11th Cir. 1998).  Although Petitioner 

disagreed with how the Respondent applied hospital policies, 

such disagreement is not enough to prove pretext.  The evidence 

showed that Respondent‘s interpretations of its policies were 

reasonable and legitimate.  Its concerns over Petitioner's 

performance were real.  Title VII, and the Florida Civil Rights 

Act, do ―not take away an employer‘s right to interpret its 

rules as it chooses, and to make determinations as it sees fit 

under those rules.‖  See Nix v. WLCY Radio/Rahall 

Communications, 738 F.2d 1181, 1187 (11th Cir. 1984).  See also 

Valenzuela v. GlobeGround North America, 18 So. 3d 17, 26 (Fla. 

3d DCA 2009). 

     133.  Petitioner also did not show pretext ―by showing 

that, in light of all of the evidence, [retaliatory] reasons 

more likely motivated the decision than the proffered reasons.‖  

Standard v. A.B.E.L. Services, Inc., 161 F.3d 1318, 1332 (11th 

Cir. 1998).  Petitioner did not introduce any credible or 

persuasive evidence that the decision-makers intended to 
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retaliate against Petitioner because of her 2008 complaint.  

Since Petitioner failed to prove that CRMC‘s articulated reasons 

for its employment actions in this case were a mere pretext for 

retaliation, the Petition for Relief should be dismissed. 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is hereby  

 RECOMMENDED that the Florida Commission on Human Relations 

enter a Final Order finding that Respondent HCA is not the 

employer of Petitioner, that Respondent CRMC did not retaliate 

against Petitioner, and dismissing the Petition for Relief. 

 DONE AND ENTERED this 2nd day of October, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   
DIANE CLEAVINGER 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 2nd day of October, 2012. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

CARMEN R. CUEVAS, 

 

     Petitioner, 

 

vs. 

 

QABLAWI AUTO SALES, 

 

     Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-2154 

   

RECOMMENDED ORDER 

 

Pursuant to notice to all parties, a final hearing was 

conducted in this case on September 27, 2012, in Viera, Florida, 

before Administrative Law Judge R. Bruce McKibben of the 

Division of Administrative Hearings.  The parties were 

represented as set forth below.   

APPEARANCES 

 

For Petitioner:  Carmen R. Cuevas, pro se 

                 Apartment 608 

                      1560 University Lane 

                      Cocoa, Florida  32922 

 

For Respondent:  Nezar Qablawi, pro se 

                 Qablawi Auto Sales 

                      1206 North Cocoa Boulevard 

                      Cocoa, Florida  32922 

 

STATEMENT OF THE ISSUE 

 

The issue in this case is whether Respondent, Qablawi Auto 

Sales, discriminated against Petitioner, Carmen R. Cuevas, on 
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the basis of her disability (hearing loss) in violation of the 

Florida Civil Rights Act. 

PRELIMINARY STATEMENT 

Petitioner filed an employment complaint with the Florida 

Commission on Human Relations (Commission) dated December 6, 

2011.  Upon review and consideration of the complaint, the 

Commission entered a Notice of Determination: No Cause.  

Petitioner then filed a Petition for Relief, seeking a de novo 

formal administrative hearing to contest the finding of No 

Cause.  The Petition was forwarded to the Division of 

Administrative Hearings on June 18, 2012, and assigned to the 

undersigned Administrative Law Judge.   

Petitioner testified on her own behalf and did not offer 

any exhibits into evidence.  Respondent called two witnesses: 

Qablawi and James Devore.  Respondent’s Exhibits 1 through 3 

were admitted into evidence. 

At the conclusion of the final hearing, the parties advised 

that a copy of the transcript would not be ordered.  By rule, 

the parties were allowed ten days from the date of final hearing 

to file their proposed recommended orders (PROs).  Each party 

timely filed a PRO and each was duly considered in the 

preparation of this Recommended Order.  
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FINDINGS OF FACT 

1.  Petitioner is a woman who wears hearing aids.  She 

provided no explanation for her hearing loss other than the fact 

that she was “hard of hearing.”  No medical documentation was 

introduced by Petitioner to substantiate her claim of hearing 

loss, but it appeared she struggled at times to hear clearly. 

2.  Respondent owns a small used auto sales business 

located in Cocoa, Florida.  The manager of his business is James 

Devore. 

3.  Some time in early October 2011, Petitioner came into 

the auto sales store to make a payment on a car she had 

purchased from the store.  During a conversation with the store 

manager, Petitioner stated that she was looking for a job.  The 

manager suggested that there may be an opening for her at the 

store.  Petitioner filled out an employment application and it 

was submitted to Qablawi for review.  An interview was 

conducted, and Petitioner was hired as a web sales agent.   

4.  Qablawi said that he agreed to hire Petitioner because 

he liked her personality and she seemed able to do the required 

work.  Petitioner told Qablawi about her hearing issues, but he 

advised her that the phones were state of the art, that there 

would be other people in the same office, and that he believed 

she would not have any problems.  Petitioner said she had worked 
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in a marketing job for nine years and had no problems using the 

telephone in that position. 

5.  When Petitioner started work, she was trained by an 

employee named Jessica who was being promoted to another job.  

The training was conducted at Jessica’s desk within the office. 

6.  The office was a small open room with five or six desks 

situated around the room.  There was another web sales agent at 

one of the desks; the others belonged to the manager and outside 

car salesmen.  Each desk had a computer and a telephone with 

each of those items “coded” to a specific employee. 

7.  After her training was complete, Petitioner continued 

to work at Jessica’s desk for the remainder of the first week.  

When she came in the second week, she was assigned a new desk.  

The parties disagree as to where in the office the new desk was 

located:  Petitioner said the desk was located right next to the 

door which was used for ingress and egress by employees and 

customers.  The manager said her desk was right next to the desk 

where she had been trained.  Upon review of all the evidence, 

the manager’s testimony (confirmed by Qablawi) is more credible.  

The two web sales agent desks were in one section of the office, 

the outside car salesmen desks were in another.  Thus, it is 

most likely that Petitioner’s assigned desk was close to 

Jessica’s desk. 
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8.  On Saturday, October 15, 2011, Petitioner started her 

business day working at Jessica’s desk.  When she returned to 

work after lunch that day, she found that she had been moved 

over to the next desk.  She finished her work day, but felt like 

the new work space was not as preferable as Jessica’s desk.  The 

two desks were basically side by side in an L-shape. 

9.  On Monday, October 17, 2011, when Petitioner reported 

to work she placed her handbag, lunch, and other personal items 

on the desk just inside the front door.  She then went to the 

manager and asked if she could be moved to Jessica’s old desk.  

Jessica had by that time moved on to her new position.  The 

manager explained that her assigned work space was “coded” for 

her and that she needed to work in that space.   

10.  Petitioner objected to the new work space on the basis 

that it was near a door and that she would be bothered by all 

the coming and going of employees and customers.  (However, 

during her sworn testimony, Petitioner said that there was not 

much traffic in the office and she often worked in the room 

alone or with one other person.)  The manager denied her request 

and said that Petitioner had to work where she was assigned. 

11.  In response, Petitioner told the manager that if she 

could not work at the desk she wanted, she would leave.  The 

manager called Qablawi and told him what had transpired.  

Qablawi said that if that was Petitioner’s decision, he could 
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not do anything about it.  When advised as to what Qablawi said, 

Petitioner asked for a ride back to her car and left the office. 

12.  Petitioner did not call Qablawi or the manager after 

leaving the store.  She did not inquire of Qablawi whether any 

accommodations could be made.  Petitioner did not submit a 

letter of resignation, nor did she make any complaint about 

discrimination of any kind. 

13.  Approximately one month later, Petitioner woke up to 

find that her car was missing.  She called Qablawi to ask 

whether he had repossessed it because she was behind on 

payments.  She understood that her car would be repossessed and 

did not object to that happening.  Her call to Qablawi was 

simply to make sure he had the car and that it had not been 

stolen.  Qablawi had been trying to help Petitioner by allowing 

late and short payments, but she still could not keep up.  

14.  A short time later, Qablawi found out that Petitioner 

had filed a complaint against him for discrimination.  An 

appeals referee from the Agency for Workforce Innovation 

conducted a hearing to discuss Petitioner’s complaint.  During 

that hearing, Qablawi offered Petitioner her job back, but she 

did not accept his offer.  No such offer was made at the final 

hearing in this matter. 
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CONCLUSIONS OF LAW 

15.  The Division of Administrative Hearings has 

jurisdiction over this matter pursuant to sections 120.57 and 

120.569, Florida Statutes.
1/
 

16.  Petitioner claims discrimination under the Florida 

Civil Rights Act, sections 760.01 through 760.11, Florida 

Statutes.  Section 760.10(1) states that it is unlawful for an 

employer to discharge or otherwise discriminate against an 

employee on the basis of his or her handicap or other 

disability. 

17.  Petitioner has the burden of proving by a 

preponderance of the evidence that Qablawi committed an unlawful 

employment practice.  Fla. Dep't of Transp. v J.W.C. Co., Inc., 

396 So. 2d 778 (Fla. 1st DCA 1981).  Petitioner is claiming 

intentional discrimination by Qablawi, an unlawful employment 

practice. 

18.  Discriminatory intent can be established through 

direct or circumstantial evidence.  Schoenfeld v. Babbitt, 168 

F.3d 1257, 1266 (11th Cir. 1999).  Direct evidence of 

discrimination is evidence that, if believed, establishes the 

existence of discriminatory intent behind an employment decision 

without inference or presumption.  Maynard v. Bd. of Regents, 

342 F.3d 1281, 1289 (11th Cir. 2003). 
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19.  "Direct evidence" is composed of 'only the most 

blatant remarks, whose intent could be nothing other than to 

discriminate' on the basis of some impermissible factor."  

Schoenfeld v. Babbitt, supra.  There is no direct evidence of 

discrimination in this case. 

20.  In order for Petitioner in this action to establish a 

prima facie case of discrimination, she must show that: (1) She 

is a member of a protected class; (2) She was qualified for her 

position; (3) She was subjected to an adverse employment action; 

and (4) Her employer treated similarly situated employees, 

outside of her protected class, more favorably than she was 

treated.  See McDonnell, supra; Burke-Fowler v. Orange Cnty., 

447 F.3d 1319, 1323 (11th Cir. 2004); Maynard v. Bd. of Regents 

of the Div. of Univs. of the Fla. Dep't of Educ., supra; Dep't 

of Child. & Fams. v. Garcia, 911 So. 2d 171 (Fla. 3d DCA 2005). 

21.  There is insufficient evidence in this case to 

establish even a prima facie case of discrimination.  The 

parties had a workplace disagreement that could have been easily 

resolved, but was not.  That, in and of itself, does not 

constitute discrimination under the law.  
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that a final order be entered by the 

Florida Commission on Human Relations denying Petitioner, Carmen 

R. Cuevas's Petition for Relief in full. 

DONE AND ENTERED this 4th day of October, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

R. BRUCE MCKIBBEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 4th day of October, 2012. 

 

 

ENDNOTE 

 
1/
  Unless specifically stated otherwise herein, all references 

to the Florida Statutes will be to the 2012 version. 
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Denise Crawford, Agency Clerk 
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Carmen R. Cuevas 

Apartment 608 

1560 University Lane 

Cocoa, Florida  32922 

 

Tony Qablawi 

Qablawi Auto Sales 

1206 North Cocoa Boulevard 

Cocoa, Florida  32922 

 

Lawrence J. Kranert, General Counsel 

Florida Commission on Human Relations 

Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

SANDRA M. MINNIE, 

 

     Petitioner, 

 

vs. 

 

WAL-MART STORES, INC., 

 

     Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

   Case No. 10-10316 

 

RECOMMENDED ORDER 

 

 Pursuant to notice, a formal hearing was held in this case 

by video teleconference on July 11, 2012, and by teleconference 

on August 23, 2012, in Tampa and Tallahassee, Florida, before  

W. David Watkins, the duly-designated Administrative Law Judge 

of the Division of Administrative Hearings. 

APPEARANCES 

 

For Petitioner:  Sandra M. Minnie, pro se  

                      309 West Fairground Street 

                      Marion, Ohio  43302 

 

     For Respondent:  Amy R. Harrison Turci, Esquire 

                      Ford and Harrison, LLP 

                      225 Water Street, Suite 710 

                      Jacksonville, Florida  32202 

 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent engaged in an unlawful 

employment practice pursuant to chapter 760, Florida Statutes, 

against Petitioner due to her age. 
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PRELIMINARY STATEMENT 

 Petitioner filed a Complaint of Discrimination with the 

Florida Commission on Human Relations (Commission) on 

June 4, 2010.  The Commission entered a Notice of 

Determination: No Cause on or about October 25, 2010.  

Petitioner then filed a Petition for Relief.  The Petition was 

forwarded to the Division of Administrative Hearings on 

November 22, 2010, for assignment of an Administrative Law Judge 

to conduct a formal hearing.  A Notice of Hearing was issued on 

December 3, 2010, originally scheduling the final hearing for 

December 30, 2010.  After being continued several times at the 

request of the parties, the final hearing was ultimately held in 

two parts, on July 11, 2012, and August 23, 2012. 

 At the final hearing, Petitioner testified on her own 

behalf.  Petitioner's Exhibits 1 and 2 were received into 

evidence.  Respondent presented the testimony of Sherri Maness, 

co-manager of Wal-Mart Store No. 5300 (Store 5300) and Vicki 

Tillman, former store manager of the same Wal-Mart.  

Respondent's Exhibits 1 through 9 were received into evidence.  

The two-volume transcript of the final hearing was filed with 

the Division on September 7, 2012. 

 At the conclusion of the hearing, the parties agreed to 

file proposed recommended orders within 10 days of the 

transcript filing.  Both parties timely filed Proposed 
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Recommended Orders which have been considered in preparation of 

this Recommended Order. 

 All citations are to Florida Statutes (2012) unless 

otherwise indicated. 

FINDINGS OF FACT 

 1.  Petitioner, Sandra Minnie, is a 62-year-old female. 

 2.  Ms. Minnie had been working as an assistant manager at 

a Wal-Mart store in Marion, Ohio, but in late 2008, applied for 

a transfer to Store 5300 in Gibsonton, Florida.  

 3.  Store manager Vicki Tillman interviewed Ms. Minnie and 

in November 2008, hired her as an assistant manager at Store 

5300.  Ms. Tillman is currently 61 years old. 

 4.  While in Ohio, Ms. Minnie had worked as the front-end 

assistant manager
1/
 for Wal-Mart, and accordingly, was hired to 

work in the same capacity at Store 5300. 

 5.  Wal-Mart assistant managers are routinely scheduled to 

work between 52 and 56 hours per week.  Ms. Minnie's scheduling 

would have been dictated by the position that she held, to wit, 

front-end manager. 

 6.  Ms. Minnie received a copy of, and was familiar with, 

Wal-Mart's Discrimination and Harassment Prevention Policy.  The 

Discrimination and Harassment Prevention Policy instructs 

employees who experience harassment or discrimination to report 
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the violation to a salaried member of management, or to call the 

Wal-Mart Ethics Hotline. 

 7.  Ms. Minnie was also familiar with Wal-Mart's Open Door 

Policy, which allows associates to report any concerns they have 

up the chain of command, all the way to the CEO. 

 8.  Despite being aware of both of these policies, 

Ms. Minnie never utilized either policy, and never reported that 

she believed that Vicki Tillman, or anyone else with Wal-Mart, 

was discriminating against her or harassing her because of her 

age.  Although Ms. Minnie made several handwritten notes of 

occasions on which she felt her superiors had mistreated her, 

she never approached a member of Wal-Mart management to discuss 

her complaints. 

 9.  Soon after Ms. Minnie began as an assistant manager at 

Store 5300, it became apparent that she did not perform many of 

her job responsibilities properly, and that there were many 

assistant manager duties that she did not know how to perform, 

and often performed incorrectly.  

 10.  After several informal conversations between 

Ms. Minnie and both Co-Manager Maness and Store Manager Tillman 

regarding Ms. Minnie's performance deficiencies, and after 

seeing no improvement, Ms. Minnie was given a verbal “coaching”
2/
 

on January 8, 2009, for failure to adequately perform her duties 

as an assistant manager.  Several of the issues covered during 
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this verbal coaching had been informally discussed with 

Ms. Minnie on prior occasions.  Ms. Minnie did not challenge 

this coaching. 

 11.  On the same day as her coaching, Ms. Minnie's niece 

was caught shoplifting at Store 5300.  While Ms. Minnie was not 

held responsible for the actions of her niece, she felt that 

management "seemed to distrust [her] integrity after that 

point."  

 12.  Despite continued informal conversations and 

counseling by members of management, Ms. Minnie's performance 

did not improve.  Furthermore, Store Manager Tillman began to 

receive complaints from other assistant managers about having to 

take on too many of Ms. Minnie's responsibilities because she 

was not pulling her own weight.  

 13.  On April 9, 2009, Ms. Minnie received a written 

coaching for giving manager's keys to an hourly associate, and 

for failing to accurately verify a cash deposit before approving 

it, resulting in the bank deposit being $1,000.00 short.  Again, 

Ms. Minnie did not challenge this coaching. 

 14.  On another occasion, Ms. Minnie violated Wal-Mart 

policy by cashing her own check personally in the cash office 

instead of having the next level of management above her cash 

it.  Ms. Tillman instructed Co-Manager Maness to have a 

conversation with Ms. Minnie about the correct procedure for 
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check cashing, and instructed Ms. Maness not to formally coach 

Ms. Minnie at that time.  

 15.  In the weeks prior to Father's Day, all managers 

received an e-mail notifying them that a specific model of 

television was due into the stores, in limited quantities, for 

the Father's Day sale.  The e-mail specifically stated that 

there would be a “sale-block” placed on the television, and that 

the televisions could not be sold prior to the sales event.  As 

the assistant manager in charge of the front end and back room, 

Ms. Minnie would have received this e-mail. 

 16.  On the evening of June 9, 2009, prior to the Father's 

Day sale, Ms. Minnie took one of the Father's Day sale 

televisions from the back stockroom (which had never been on the 

sales floor) and brought it to the electronics department cash 

register to purchase.  When the television was rung up, the cash 

register prompted: "sale not allowed."  Despite this clear 

instruction, Ms. Minnie permitted the cashier to call over 

another assistant manager (Terry), who overrode the sale block 

and allowed the sale to be completed. 

 17.  Associates are not permitted to bring merchandise that 

has never been on the sales floor directly from the back room to 

a cash register for purchase.  Moreover, associates are not 

permitted to override "sale not allowed" register prompts. 
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 18.  When Co-Manager Maness arrived at work on June 10, 

2009, she was informed by the electronics department manager 

that a sale block override had been performed on a television 

that was being held for the Father's Day sale. 

 19.  Ms. Maness investigated the sale and discovered that 

Ms. Minnie had violated Wal-Mart policy by removing the 

television, which was being held for a future sales event, from 

the back room, and purchasing it, despite the register 

prompt, "sale not allowed."  Ms. Maness further concluded that 

the assistant manager who had overridden the sale block had also 

violated Wal-Mart policy. 

 20.  Even though overriding a sale block was potentially a 

terminable offense, Ms. Maness consulted with Store Manager 

Tillman, who instructed Ms. Maness to just coach both Ms. Minnie 

and the assistant manager to the next level.  Because Ms. Minnie 

had already received a verbal and a written coaching, Ms. Maness 

drafted a Decision-Day Coaching for Ms. Minnie.
3/
 

 21.  Ms. Minnie never returned to work at Store 5300 after 

purchasing the television on June 9, 2009.  Although Ms. Minnie 

was scheduled to work on June 12, 2009, she called in sick.  She 

then took her previously scheduled vacation from June 13-19, 

2009. 

 22.  At the end of her vacation, instead of returning to 

work, Ms. Minnie submitted leave of absence paperwork indicating 
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that she needed to be out until October 23, 2009.  Ms. Minnie's 

leave of absence paperwork was approved by Store Manager 

Tillman. 

 23.  Under Wal-Mart's leave of absence policy, Ms. Minnie 

technically remained an active employee of Wal-Mart until 

June 6, 2012.  As such, she could have returned to Store 5300 at 

any time prior to that date as an assistant manager. 

 24.  Ms. Minnie felt that Ms. Tillman was a very demanding 

store manager.  This opinion was shared by other assistant 

managers at Store 5300.  At least three other assistant managers 

(all of whom were significantly younger than Ms. Minnie) 

confided in Ms. Minnie that they believed that Ms. Tillman was a 

difficult store manager to work with.
4/
 

 25.  Although it is undisputed that Ms. Tillman was a 

demanding and difficult store manager to work for, the evidence 

of record does not support the conclusion that Ms. Minnie was 

treated differently than other employees because of her age.  

Nor does the evidence establish that the series of "coachings" 

leading up to Ms. Minnie's departure from Wal-Mart had anything 

to do with her age.  

 26.  Ms. Minnie testified that she felt "disrespected" by 

Ms. Tillman, and had been referred to by her as a "wet rag mop," 

while younger assistants were referred to as "perky new brooms."  

Petitioner also alleged that Ms. Tillman made disparaging 
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remarks about her hairstyle and dress.  The result of this 

mental harassment, according to Petitioner, was that Petitioner 

suffered a severe mental breakdown that made it impossible for 

her to return to work.  However, no corroborating witnesses 

provided any evidence that Ms. Tillman, who is less than a year 

younger than Ms. Minnie, made any disparaging comments about 

Ms. Minnie's age, and Ms. Tillman vehemently denied making such 

remarks. 

CONCLUSIONS OF LAW 

 

 27.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  §§ 120.569, 120.57(1), and 760.11, Fla. Stat. 

(2012). 

 28.  According to Ms. Minnie's Petition for Relief and the 

testimony given at final hearing, Ms. Minnie contends that she 

has been discriminated against by Store Manager Tillman because 

of her age. 

 29.  Pursuant to section 760.10: 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 



10 

 

 

 30.  Florida courts interpret chapter 760, Florida 

Statutes, in accordance with federal anti-discrimination laws, 

codified under Title VII of the Civil Rights Act of 1964 (Civil 

Rights Act), as amended in 42 U.S.C. section 2000e, et seq. 

 31.  When a Petitioner alleges disparate treatment under 

chapter 760, or the Civil Rights Act, the Petitioner must prove 

that her age "actually motivated the employer's decision.  That 

is, the Plaintiff's age must have actually played a role [in the 

employer's decision making] process and had a determinative 

influence on the outcome."  Reeves v. Sanderson Plumbing Prods., 

Inc., 530 U.S. 133, 141, 120 S. Ct. 2097, 2105, 147 L. Ed. 2d 

105 (2000) (quotation marks omitted) (alteration in original).  

"A plaintiff may establish a claim of illegal age discrimination 

through either direct or circumstantial evidence."  Van Voorhis 

v. Hillsborough Cnty. Bd. of Cnty. Comm'rs, 512 F.3d 1296, 1300 

(11th Cir. 2008). 

 32.  Petitioner has the ultimate burden to prove 

discrimination by direct or indirect evidence.  Texas Dep’t 

of Cmty. Affairs v. Burdine, 450 U.S. 248, 253 (1981).   

Direct evidence is admissible evidence, which if believed, would 

prove the existence of discrimination without any need for 

inference or presumption.  Petitioner offered no such evidence. 
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 33.  Absent direct evidence of discrimination, Petitioner 

must prove discrimination by indirect or circumstantial 

evidence.  To prove discrimination by indirect or circumstantial 

evidence, Petitioner must first establish a prima facie case of 

the following elements: (a) she is a member of a protected 

group; (b) she is qualified to do her job; (c) she was subjected 

to an adverse employment action; and (d) similarly-situated 

employees, who are not members of a protected group, were 

treated more favorably than Petitioner.  See McDonnell Douglas 

Corp. v. Green, 411 U.S. 792 (1973). 

 34.  If Petitioner proves her prima facie case, the 

employer then must articulate a legitimate, non-discriminatory 

reason for the challenged employment decision.  Burdine, 450 

U.S. at 254.  The employer is required only to "produce 

admissible evidence, which would allow the trier of fact 

rationally to conclude that the employment decision had not been 

motivated by discriminatory animus."  Burdine, 450 U.S. at 257. 

 35.  If the employer produces evidence of a 

nondiscriminatory reason for the adverse action, the burden 

shifts back to Petitioner to prove that the employer's reason 

was a pretext for discrimination.  St. Mary's Honor Center v. 

Hicks, 509 U.S. 502, 503 (1993). 

 36.  In the instant case, it appears that Petitioner is 

alleging that the "adverse employment action" she suffered was 
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constructive discharge, precipitated by repeated discipline 

(coaching) and critical and disparaging comments.  In order for 

a petitioner to demonstrate that she was constructively 

discharged because of her age, she must show that "the work 

environment and conditions of employment were so unbearable that 

a reasonable person in that person's position would be compelled 

to resign."  Johnson v. Woodruff, 28 F. Supp. 2d 1248, 1250  

(M.D. Fla. 1998) (citing Virgo v. Riviera Beach Assocs., Ltd., 

30 F.3d 1350, 1363 (11th Cir. 1994)); see Bryant v. Jones, 575 

F.3d 1281, 1298 (11th Cir. 2009) ("Constructive discharge occurs 

when an employer deliberately makes an employee's working 

conditions intolerable and thereby forces him to quit his job.") 

(citations omitted). 

 37.  Petitioner has failed to prove a prima facie case of 

discrimination.  The greater weight of the evidence does not 

establish that Ms. Minnie's working conditions were so 

unbearable that a reasonable person in her circumstances would 

have been compelled to resign.  Ms. Minnie was given numerous 

opportunities to improve her performance, and was further 

counseled informally about ways in which to improve her 

performance so that she did not receive another coaching. 

 38.  Moreover, there is no evidence that Ms. Minnie was 

treated less favorably than other assistant managers because of 

her age.  As detailed above, several other assistant managers 
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viewed Store Manager Tillman as a difficult manager to work 

with.  As such, Ms. Tillman's high expectations were universal, 

and were not directed solely at Ms. Minnie. 

 39.  Even assuming, arguendo, that Petitioner established a 

prima facie case of discrimination, Respondent presented 

persuasive documentary and testimonial evidence that 

Ms. Minnie's coachings were related solely to her failures as an 

assistant manager, and were not related to her age.  As such, 

Wal-Mart has met its burden to establish legitimate, non-

discriminatory business reasons for the coachings. 

 40.  Petitioner did not present any credible evidence that 

Respondent's reason for the adverse employment action was a 

pretext for discrimination. 

 41.  "The ultimate burden of persuading the trier of fact 

that the [employer] intentionally discriminated against the 

[employee] remains at all times with the [employee]."  Texas 

Dept. of Cmty. Affairs v. Burdine, 450 U.S. at 253.   

In this case, Petitioner failed to meet her burden.  

RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief. 
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 DONE AND ENTERED this 5th day of October, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

W. DAVID WATKINS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 5th day of October, 2012. 

 

 

ENDNOTES 

1/
  Front-end assistant managers are responsible for the 

operation of the registers, customer service areas in the front 

of the store, and the accounting office. 

 
2/
  Walmart’s “Coaching for Improvement” program establishes a 

progressive system of discipline and instruction intended to 

improve the performance of its employees.  Repeated written 

“coachings” without performance improvement may ultimately 

result in termination. 

 
3/
  Under Wal-Mart's Coaching for Improvement program, the next 

level of action following a "decision day" coaching is 

termination. 

 
4/
  Ms. Minnie testified that 17 assistant managers had left 

Store 5300 (either by virtue of resignation or transfer) during 

Ms. Tillman's tenure as store manager. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

10 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

VERNON AND GLENDA SHAW, 

 

     Petitioners, 

 

vs. 

 

EPI TOWNSEND, LLC AND EPOCH 

PROPERTIES, INC., 

 

     Respondents. 
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   Case No. 11-5105 

 

RECOMMENDED ORDER 

 Pursuant to notice, this cause came on for formal hearing 

before W. David Watkins, duly-designated Administrative Law 

Judge of the Division of Administrative Hearings, in 

Gainesville, Florida, on March 28, 2012, and May 17, 2012.  The 

appearances were as follows:  

APPEARANCES  

 

 For Petitioners:  Vernon and Glenda Shaw, pro se  

            4312 Northwest 34th Drive 

           Gainesville, Florida  32605 

  

 For Respondents:  Leslie W. Langbein, Esquire 

           Langbein and Langbein, P.A. 

           8181 Northwest 154th Street, Suite 105 

           Miami Lakes, Florida  33016 

 

STATEMENT OF THE ISSUE  

 The issue to be resolved is whether Petitioners were the 

victims of a discriminatory housing practice, by allegedly being 
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denied the opportunity to renew the lease of an apartment from 

Respondents, based upon their race. 

PRELIMINARY STATEMENT  

 This proceeding arose upon the filing of a Petition for 

Relief by Vernon and Glenda Shaw (Petitioners) in which they 

allege that they were the victims of discriminatory housing 

practices, by being denied the opportunity to renew the lease on 

the apartment they occupied, by Respondents' failure to follow 

up on complaints made by Petitioners in the same manner as for 

those made by white tenants, and by not being invited to events 

to which white tenants were invited.  Petitioners claim that 

these alleged discriminatory acts were based upon their race, 

which is African-American. 

 Petitioners filed a Complaint with the Florida Commission 

on Human Relations (Commission) and the matter was investigated.  

On August 31, 2011, a finding of "No Cause" was made by the 

Commission and a Petition for Relief was thereafter filed by 

Petitioners.  The matter was then transferred to the Division of 

Administrative Hearings (DOAH) and a formal proceeding ensued.  

 The cause came on for hearing, as noticed.  Petitioners 

presented their own testimony, as well as the testimony of 

Rhonda Hayden, Laqua Morrow, Angelo Caruso, Frances Jackson, 

Stacy Brown, and Breanne Parks.  Petitioners offered 31 exhibits 

which were received into evidence.  Respondents presented the 
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testimony of Rhonda Hayden, Amanda (Watson) Phelan, Detective 

Farrah Lormil, and Erin Napolitano, and offered 34 exhibits 

which were received into evidence.  

 During the second day of hearing (May 17, 2012), 

Respondents called witness Tara Kohl, who testified 

telephonically from on board a cruise ship.  However, evidently 

due to the departure of the ship from port, Petitioners were 

unable to complete their cross-examination of Ms. Kohl before 

the telephone connection was lost.  In light of Petitioners' 

inability to complete cross-examination of this witness, the 

undersigned advised counsel for Respondents that unless she was 

able to secure Ms. Kohl's attendance, either in person, or 

telephonically, to complete her testimony, that the testimony 

previously given by Ms. Kohl would be stricken.  Thereafter, on 

July 10, 2012, counsel for Respondents advised that she had been 

unable to arrange for the completion of Ms. Kohl's testimony, 

and on July 12, 2012, the undersigned issued a Notice to the 

parties that the record was therefore closed, and that the 

testimony of Ms. Kohl was stricken from the record. 

 Although a court reporter was present for both days of 

hearing, no transcript has been filed with the Division.  The 

parties were invited to submit proposed recommended orders, and 

Petitioners and Respondents availed themselves of that 
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opportunity.  Their post-hearing submittals have been carefully 

considered in the rendition of this Recommended Order. 

 All references are to the 2012 version of the Florida 

Statutes, unless otherwise noted. 

FINDINGS OF FACT 

 

 1.  Petitioners Vernon and Glenda Shaw are husband and 

wife.  They and their children are African-Americans.   

 2.  Respondent EPI Townsend, LLC owns an apartment 

community located in Gainesville, Florida, known as Uptown 

Village.  

 3.  Respondent Epoch Management, Inc. (Epoch) manages 

Uptown Village on behalf of EPI Townsend, LLC. 

 4.  On June 25, 2010, Ms. Shaw submitted an application to 

lease an apartment at Uptown Village.  She listed herself, her 

husband, and her two children as the proposed occupants.  

Ms. Shaw noted the family had a dog.  She provided her email 

address on the application, as requested. 

 5.  At the time of application, prospective tenants of 

Uptown Village are given a document entitled ―Epoch Management, 

Inc. Rental Application Approval Criteria.‖  It contains an 

―Equal Housing Opportunity‖ statement and displays the ―Equal 

Housing‖ logo approved by the U.S. Department of Housing and 

Urban Development (―HUD‖).  When she submitted her application, 



5 

 

Ms. Shaw acknowledged receipt of the Rental Application Approval 

Criteria form. 

 6.  The Shaws’ application was approved, and Ms. Shaw 

subsequently signed a one-year lease (―the Lease‖) agreement on 

June 26, 2010.  Soon thereafter Ms. Shaw moved into Apartment 2-

201 of Uptown Village with her children and their dog.  Mr. Shaw 

was living in Alabama at the time and planned on moving to 

Gainesville at a later date to join his family.
1/
 

 7.  At the time the Shaws began their tenancy at Uptown 

Village, Rhonda Hayden served as the property manager and Stacy 

Brown as the assistant property manager for Epoch.  Both were 

experienced property managers and both had received Fair Housing 

training. 

 8.  Ms. Hayden and Ms. Brown testified that Epoch tries to 

create a sense of community among its tenants.  Its efforts 

include hosting monthly breakfasts and other events for tenants.  

Information about upcoming community events is sent to all 

tenants with email addresses on file via Constant Contact, an 

on-line social and business networking platform.  The email 

address provided on Ms. Shaw's rental application was entered 

into Epoch’s Constant Contact list. 

The Uptown Village Lease 

 9.  The Lease contained several provisions intended to 

ensure a safe and peaceful living environment for tenants.   
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For example, paragraph 4 of the Lease provided that a resident 

shall ―. . . not permit any disturbance, noises or annoyance 

whatsoever detrimental to the comfort and peace of any of the 

inhabitants of the community or its Landlord.‖  Similarly, 

paragraph 30(G) provided that the ―Resident shall ensure that 

the pet(s) does not, at any time, disturb any other Resident of 

the apartment community.‖  The Lease reserved to Epoch the right 

to determine, in its sole discretion, whether a pet was 

disturbing residents. 

 10.  The Lease also incorporated a code of community rules 

(―the Rules‖) for Uptown Village, which provided in pertinent 

part, ―all garbage, refuse and other types of waste shall be 

placed in garbage receptacles‖ and that ―loud and boisterous 

noise or any other objectionable behavior by any Resident or 

guests is not permitted.‖  The Rules also noted that the "quiet 

time" hours of the complex were from 10:00 p.m. to 8:00 a.m. 

 11.  Paragraph 12 of the Lease provided that a tenant must 

give 60 days’ advance notice of his or her intent not to renew 

the Lease.  If notice was not given, then the Lease would renew 

on a month-to-month basis at the then current market rate, plus 

$50.00. 

The Shaws' Neighbors 

 12.  The Alcubilla family, who are Hispanic, lived across 

from Petitioners’ apartment, in Apartment 2-202.  The Alcubilla 
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family included a husband and wife, as well as the wife’s mother 

(Mrs. Alcubilla), who spoke little English.  

 13.  A Caucasian graduate student, Amanda Watson, lived on 

the third floor of the building directly above the Shaws in 

Apartment 3-201. 

 14.  A Hispanic tenant, Angelo Caruso, lived with his 

girlfriend on the same floor as Ms. Watson. 

 15.  In October 2010, four months after the Shaws became 

residents, the Kohl family moved into Apartment 2-101, the first 

floor apartment directly beneath the Shaws’ apartment. 

Trouble in Paradise 

 16.  The Shaws' first rent check, dated July 9, 2010, was 

returned for insufficient funds.  This was a Lease violation. 

 17.  On July 14, 2010, Epoch issued a reminder to Ms. Shaw 

advising her that a neighbor had complained about her dog 

barking all hours of the day.  This was a violation of the Lease 

and the Community Rules. 

 18.  Mr. Shaw joined his family at Uptown Village on or 

about August 8, 2010.  On the day he moved in, Epoch leasing 

agent Breanne Parks was conducting a survey of the community 

grounds and noticed empty boxes outside the Shaws’ apartment on 

the walkway, as well as trash outside another tenant’s 

apartment.  She issued a warning notice to the Shaws and the 
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other tenant in the building.  Leaving trash outside of an 

apartment is a violation of the Lease and Community Rules. 

 19.  On August 20, 2010, the Shaws’ rent check was returned 

for insufficient funds.  This was a Lease Violation. 

 20.  On October 8, 2010, the Shaws were notified by Epoch 

that they were being assessed a late fee for failure to pay 

their rent on time.  One week later, on October 15, 2010, Epoch 

sent the Shaws notification about an outstanding balance on 

their account.  The notices concerned Lease violations. 

 21.  On October 21, 2010, Ms. Watson complained to the 

office about loud arguments and sounds emanating from the Shaws’ 

apartment the night before.  One of the noises sounded like 

someone or something had been thrown against a wall.  Though she 

feared that someone was being physically abused due to the 

intensity of the impact, she decided not call the police.  

 22.  In response to Ms. Watson's complaint, Epoch posted a 

notice on the Shaws’ door for a second time warning them about 

noise and asking them to be considerate of their neighbors.  The 

noise violation was considered a violation of the Lease and 

Community Rules.  

 23.  The same day Epoch posted the noise violation notice 

on the Shaws' door, Ms. Shaw called the management office and 

lodged a retaliatory noise complaint against Ms. Watson.  As a 

consequence of this complaint, a warning notice was sent by 
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Epoch to Ms. Watson.  The noise violation was considered a 

violation of the Lease and Community Rules. 

 24.  On November 4, 2010, the Shaws’ rent check was 

returned for insufficient funds.  This was a Lease violation. 

 25.  Epoch allows sworn officers from the Gainesville 

Police Department to reside on the premises in exchange for 

services to the community as a Courtesy Officer.  At some point 

during the Shaws' tenancy, Courtesy Officer Farah Lormil, an 

African-American female police detective, noticed a car 

belonging to the Shaws parked in an area that was not a 

designated parking space.  This was a violation of Community 

Rules.  Detective Lormil testified that she left a note on the 

car asking the owner to move the vehicle because "your car 

doesn't belong here."  Detective Lormil also included her name 

and badge number on the note.  At hearing, Ms. Shaw testified 

that the note read "you don't belong here."  Inasmuch as 

Petitioners did not offer the note in evidence, and given the 

context in which the note was written (a parking violation), the 

testimony of Detective Lormil as to the actual wording of the 

note is the more credible. 

 26.  On December 27, 2010, leasing agent Erin Napolitano 

wrote a memo to Ms. Parks reporting that Mrs. Alcubilla’s 

daughter, Mater Alcubilla, had come to the management office the 

prior weekend to complain about an incident involving Ms. Shaw. 
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Consistent with her memo, Ms. Napolitano testified that Mater 

Alcubilla had told her that Ms. Shaw had screamed at her family, 

followed them up and down the stairs to their apartment, and 

loudly knocked on their door.  Mater Alcubilla also accused 

Ms. Shaw of stating that she knew what type of vehicles the 

Alcubillas drove and dared them to call the police.  The memo 

recorded Ms. Alcubilla’s daughter as stating the police were 

called but when they arrived at Building 2, Ms. Shaw already was 

gone and therefore, no enforcement action was taken.  

Ms. Napolitano ended her memo to Ms. Parks with a personal 

observation: ―I just don’t know what to do about all of this but 

it certainly seems to be escalating.‖  Whatever the source of 

the friction between the two families, Ms. Napolitano testified 

that she had no reason to believe there was any racial animus on 

the part of the Alcubillas. 

 27.  On December 30, 2010, Ms. Hayden invited Mater 

Alcubilla to the office to discuss the incident with Ms. Shaw.  

Following their meeting, Ms. Hayden notated the date of the 

meeting and substance of their discussion in the Alcubilla’s 

resident conversation log.  Ms. Hayden recorded in her own 

handwriting: ―Resident very frightened, Resident plans on moving 

at the end of her lease-Resident claimed Ms. Shaw yelled at her 

and threatened her and told her she needed to return to her 
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country.‖  Ms. Hayden considered this to be an interpersonal 

dispute between the Alcubillas and Ms. Shaw. 

 28.  Also on December 30, 2010, Ms. Hayden and Ms. Parks 

invited Ms. Shaw to the management office to discuss the 

Alcubillas’ complaints.  Ms. Hayden recorded in the Alcubilla’s 

resident log that Ms. Shaw denied the Alcubillas’ accusations, 

became upset and told Ms. Hayden and Ms. Parks that her 

neighbors needed to mind their own business.  Ms. Hayden also 

noted that the meeting ended when Ms. Shaw got up, stated, ―you 

wait‖ and left the office.  Based on what she perceived as a 

threat by Ms. Shaw of continuing trouble with the Alcubillas, 

Ms. Hayden recorded her intent to notify a Courtesy Officer of 

the situation. 

 29.  On February 15, 2011, the Shaws received a three-day 

notice from Epoch for failure to pay rent, and a notice of an 

outstanding balance due.  This was a Lease violation. 

 30.  Three weeks later, on March 4, 2011, the Shaws were 

issued another three-day notice for failure to pay rent.  This 

concerned a Lease violation. 

 31.  Ms. Watson continued to hear the Shaws' dog barking 

and loud voices and other noises, included stomping and 

footsteps, emanating from the Shaws' apartment.  On one 

occasion, the Shaws left Gainesville for the weekend and placed 

their dog out on the balcony because it barked continuously.  
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The noise and barking interfered with Ms. Watson’s ability to 

study and to enjoy her residence.   

     32.  On March 5, 2011, Epoch posted a letter on the Shaws' 

door regarding complaints received from the Shaws' neighbors 

about the dog barking for hours at a time, often late at night 

and in particular on March 3, 2011.  This concerned a Lease 

violation. 

 33.  The loud barking, stomping, and talking within the 

Shaws' apartment did not abate, and on March 9, 2011, Epoch sent 

the Shaws a "Seven Day Notice to Cure Lease Violation" which 

cited their violation of Lease Provision 30 and Community  

Rule Y. 

 34.  On March 17, 2011, Epoch send the Shaws an ―Urgent 

Outstanding Balance Due‖ notice regarding their outstanding 

unpaid utility bill.  This concerned a Lease violation. 

 35.  Also on March 17, 2011, an email was generated by 

Epoch’s answering service which reported that Tara Kohl of  

Apt. 2-101 had called.  The generated message stated Ms. Kohl’s 

complaint as, ―Apt. Above Very Noisy/Heavy Walking Again.‖ 

 36.  On March 19, 2011, Ms. Napolitano printed off the 

email note and called Ms. Kohl to get more information about the 

complaint.  Ms. Napolitano recorded hand-written notes about the 

conversation on a printed copy of the email which read: ―Last 

couple nights—beating down on floor–jumping/walking.  3-4 am can 
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hear them all the time.‖  The email with Ms. Napitano’s hand-

written notes was placed in the Kohl’s tenant file.  

 37.  Immediately following Ms. Kohl’s complaint, Ms. Shaw 

wrote the following note and faxed it to the management office: 

To Uptown Village 

 

On Saturday night, March 19, 2011, I noted a 

very loud bumping noise coming from my 

floor.  I was home alone and very afraid.  I 

even feared calling the office or security 

in fear of retaliation.  From past 

experiences when I have voiced a complaint, 

I receive notes on my door alleging that my 

dog was barking, that I had trash beside my 

door, we were stomping, we were too loud and 

have even found handwritten notes on my car.  

My family and I can no longer live in such 

turmoil.  Please accept this letter as a 

formal complaint regarding harassment.  If 

these occurrences continue, I will have no 

other choice than to contact HUD.  Thank you 

in advance for your help. 

 

Glenda Shaw 

 

 38.  Prior to the date of the faxed letter neither 

Petitioner had ever complained about discrimination of any kind 

to anyone at Epoch. 

 39.  Ms. Hayden and Ms. Brown discussed the content of 

Ms. Shaw's fax and how to handle its allegations.  They viewed 

Ms. Shaw’s complaint against the Kohls as retaliation against 

the Kohls for making a complaint about noise from the Shaws’ 

apartment the day before, and therefore a personal dispute.  

They also considered whether to respond to Ms. Shaw’s allegation 
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of harassment by Epoch, and decided that any response would just 

be viewed by Ms. Shaw as evidence of further harassment.  They 

decided to place the faxed letter in the Shaw’s tenant file and 

take no other action. 

 40.  It was a normal business practice of Epoch to generate 

a list of tenants whose leases were due to expire within the 

following 90 days.  The list was used to create flyers reminding 

those tenants to contact the management office regarding 

renewal.  Flyers were sent to each tenant on the list regardless 

of whether the tenant was in default of the lease or potentially 

a candidate for non-renewal.  A renewal flyer was placed on the 

Shaws’ door in late March and a second renewal flyer was posted 

on the Shaws' door the following month.  Neither renewal notice 

elicited a response from the Shaws. 

 41.  On March 25, 2011, Epoch sent the Shaws an ―Urgent 

Outstanding Balance Due Notice‖ regarding their overdue utility 

bill.  This concerned a Lease violation. 

 42.  Just prior to Easter, 2011, an Uptown Village tenant 

asked the management office for permission to hold a private 

Easter egg hunt for their friends on the community’s volleyball 

court.  Epoch approved the request.  Uptown Village residents 

were not notified of the event through Constant Contact because  
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the Easter egg hunt was not an Epoch-sponsored event.  The 

individual who organized the event made the decision whom to 

invite. 

 43.  On May 10, 2011, Ms. Shaw came to the management 

office and was assisted by Ms. Brown.  Ms. Shaw accused Brian 

Kohl of confronting her daughter and calling her ―two-faced.‖  

Ms. Shaw demanded that Epoch take action against Mr. Kohl and 

stated that if Epoch would not do anything about the situation, 

she was going to call the police or the Florida Department of 

Children and Families.  Before Ms. Shaw left, Ms. Brown asked 

about the Shaws' intentions to remain residents upon the 

expiration of their Lease.  Ms. Shaw did not give a definitive 

answer.  Ms. Brown then told Ms. Shaw that if the Shaws decided 

not to renew, Epoch would not hold them to the 60-day advance 

notice required by the Lease. 

 44.  Three days after this meeting, Ms. Brown notified 

Ms. Shaw that Epoch could not send a notice of violation to 

Mr. Kohl because the accusations against him were not Lease 

violations.  However, Ms. Brown offered to discuss the 

allegations with Mr. Kohl, a truck-driver who was often on the 

road.  

 45.  On May 18, 2011, Ms. Brown met with Brian Kohl to 

discuss Ms. Shaw’s complaint.  Mr. Kohl gave his side of the 
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story.  After he left, Ms. Brown entered the following note in 

the Kohl’s resident conversation log: 

Brian came in wanting to break lease b/c 

[because] daughter is being harassed by 

girls in 2-111 and 2-101
2/
 so badly that she 

won’t go outside.  Told him that one 2-111 

should be finish soon (they are on NTV 

[Notice to Vacate] and the other may too, 

(2-101) lease expires 6/25.  Otherwise would 

do what I can and to give us the opportunity 

to help before he moves. 

 

Ms. Brown also made an entry in the Shaws' resident conversation 

log regarding Mr. Kohl’s allegation that the Shaws' daughter was 

bullying the Kohl’s daughter. 

 46.  The following day, May 19, 2011, Ms. Watson came to 

the management office and gave notice that she was moving out of 

Uptown Village when her lease expired in August 2011.  She was 

asked to complete a form entitled ―Notice to Vacate from 

Resident.‖  In her own handwriting, she wrote the reason for 

vacating as ―loud tenants.‖  The Notice to Vacate from Resident 

was placed in Ms. Watson’s tenant file as part of Epoch’s 

regular business practices.  At hearing, Ms. Watson testified 

that she and her fiancé had considered living in her apartment 

after they married and decided they could not live there due to 

the continued noise and disturbances emanating from the 

apartment below. 

 47.  With Ms. Watson’s notice to vacate, Ms. Hayden and 

Ms. Brown came to the realization that three tenants in  
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Building 2 had levied complaints against the Shaws and two had 

made decisions to move out in whole or in part due to the Shaws’ 

conduct.  Ms. Hayden and Ms. Brown then conducted a more 

thorough review of the Shaws’ tenant history, and discussed 

whether the Shaws should continue to reside at Uptown Village.  

They called Epoch’s attorneys to get legal advice and left a 

message.  

 48.  On May 29, 2011, Epoch received a handwritten letter 

from Tara Kohl making numerous complaints against the Shaws, 

including loud noises late at night, and the Shaws parking one 

of their cars in a handicapped parking space. 

 49.  On June 8, 2011, the management office received a 

hand-written letter from Brian Kohl giving notice of his 

family’s intent to break their lease and move out.  The reasons 

given all centered on the noise being generated in the Shaws' 

apartment, and alleged threats that had been made by Ms. Shaw 

against Ms. Kohl. 

 50.  On June 17, 2011, Ms. Shaw called the management 

office and spoke with Ms. Brown.  Ms. Shaw asked for a copy of 

her lease, inquired about the shortest lease term possible, and 

the amount of any rent increase.  Ms. Brown did not commit that 

the Shaws' lease would be renewed nor did she quote a renewal 

rate.  Ms. Shaw continued to press the issue and Ms. Brown 
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finally stated that a normal rent increase on renewal was $100 a 

month. 

 51.  On June 20, 2011, Ms. Hayden and Ms. Brown spoke to 

Epoch’s attorneys regarding options for ending the Shaws' 

tenancy.  A decision was made to non-renew their lease as that 

would cause the least disruption to the Shaws.  Ms. Hayden 

prepared a non-renewal letter, and it was posted on the Shaws' 

door the same day. 

 52.  Later that afternoon, Mr. and Ms. Shaw came to the 

management office, met with Ms. Brown, and demanded to know the 

reason why their Lease would not be renewed.  Ms. Shaw insisted 

that Ms. Brown had told her their Lease would be renewed at a 

rate of $937.00.  Ms. Brown denied she made this statement.  

Ms. Brown asked Ms. Hayden to intervene in the dispute. 

 53.  Ms. Hayden explained that Epoch had a right to issue a 

non-renewal notice and that the decision was based on the 

numerous complaints received about the Shaws.  Ms. Shaw insisted 

that if there were grounds to terminate the Lease for cause, 

Epoch should issue them a seven-day notice to vacate.  

Ms. Hayden explained that they had decided to issue a non-

renewal notice rather than a notice to vacate to allow the Shaws 

more time to make arrangements and to foster an amicable 

parting. 
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 54.  Epoch has sent non-African-American, White and 

Hispanic tenants notices of violation regarding excessive noise 

and non-payment of rent and fees, and also has terminated leases 

(through eviction) on these bases.  There is no competent 

substantial evidence in this record to even suggest that the 

decision to non-renew the Shaws' lease was in any way related to 

their status as African-Americans. 

 55.  On June 23, 2011, Mr. Caruso’s girlfriend was walking 

their dog outside Building 2 off leash (in violation of the 

Rules) when it began to chase the Shaws' son.  The dog nipped at 

their son’s leg but did not draw blood or break his skin.  When 

Mr. Caruso learned of the incident, he came to the Shaws' 

apartment to apologize.  He later returned and asked to take a 

photo of their son’s leg because he feared Ms. Shaw might bring 

legal action against him, given her hostility after he had 

offered her a bag to clean up her dog’s waste on a previous 

occasion.  Ms. Shaw refused to allow Mr. Caruso to photograph 

her son’s leg.  Instead, she told him if he did not leave she 

would call the police, and if his dog ever attacked again she 

would report him and have the dog put to sleep. 

 56.  On June 27, 2011, a second non-renewal letter was 

posted on the Shaws' door to ensure that Petitioner’s understood 

their lease would not be renewed.  The following day the Shaws 

returned to the management office and insisted that at the end 
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of the June 20th meeting, they had been told their lease would 

be renewed.  Ms. Hayden denied this and reiterated that their 

lease was being non-renewed based on complaints from neighbors. 

As the meeting continued, Ms. Shaw became increasingly agitated; 

she turned to Ms. Brown and asked if Ms. Brown found her to be 

confrontational.  Ms. Brown responded that she thought Ms. Shaw 

had a ―strong personality.‖  To that, Ms. Shaw replied, ―It’s my 

culture.‖ 

 57.  As the meeting continued, Ms. Shaw began to inject the 

issue of race into the conversation.  For example, in response 

to Ms. Hayden’s remark that the decision to non-renew was not 

personal, since she would not even recognize Ms. Shaw if she saw 

her at a mall, Ms. Shaw stated that ―white people think we all 

look alike.‖  As the conversation was taking an uncomfortable 

turn, Ms. Hayden ended the meeting and referred the Shaws to 

Epoch’s attorneys if they had any further questions or concerns. 

 58.  In early July 2011, Mr. Caruso was returning to 

Building 2 after walking his dog on leash and encountered 

Mr. Shaw.  Mr. Shaw told Mr. Caruso to keep his dog away or he 

would kick it. 

 59.  On July 11, 2011, Ms. Shaw complained to the 

management office about Mr. Caruso’s dog charging at her while 

it was on a leash.  She noted this was the second incident 

involving the dog.  Ms. Brown told Ms. Shaw she would look into 
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the matter, since this would be considered a violation of the 

Lease and Community Rules.  On July 12, 2011, Ms. Brown spoke 

with Mr. Caruso’s girlfriend and cautioned her to keep the dog 

under control.  Ms. Brown noted their conversation in both the 

Shaws’ and Mr. Caruso's resident conversation log. 

 60.  On August 4, 2011, Ms. Watson completed a "Move Out 

Survey" and in response to a question about what could have been 

done by management to encourage her to stay, wrote in her own 

hand-writing: ―Dealt with loud neighbors more consistently and 

effectively . . .‖  She added that her reason for leaving was 

―loud, inconsiderate tenants.‖   

 61.  The Shaws refused to move out by the date given in 

their non-renewal notice and stopped paying rent.  

 62.  On August 3, 2011, the Shaws dual-filed a charge of 

housing discrimination (race and color) with the Commission and 

the Federal Department of Housing and Urban Development.  The 

charge alleged that Epoch had refused to rent to them, made 

discriminatory statements, and had offered them less favorable 

terms, conditions, privileges, services or facilities than other 

non-African-American tenants.  The facts supporting their charge 

were that they were not invited to the Easter egg hunt; that 

they had been told their lease would be renewed yet it was not; 

and that Ms. Hayden had made racist statements. 
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 63.  The Shaws did not pay rent for July 2011,
3/
 and on 

August 4, 2011, were sent a "Notice to Pay Rent" by Epoch. 

 64.  The Commission investigated the Shaws' charge of 

housing discrimination and issued a determination on August 31, 

2011, finding there was no probable cause to support the claims. 

 65.  On September 29, 2011, the Shaws filed a Petition for 

Relief from an alleged discriminatory housing practice, giving 

rise to the instant proceeding.  During the pendency of this 

matter, the Shaws were evicted from Uptown Village for non-

payment of rent. 

CONCLUSIONS OF LAW 

 

66.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

67.  Petitioners have alleged that Respondents violated the 

Florida Fair Housing Act, sections 760.20-760.37, Florida 

Statutes.  Section 760.23(2), prohibits discrimination against 

persons, in the terms, conditions, or privileges of rental of a 

dwelling, or in the provision of services or facilities in 

connection with rental of a dwelling, because of that person's 

race. 

68.  In all respects material here, the language in section 

760.23(2) is identical to that in Title 42, section 3604(b), 

United States Code, which is part of the Federal Fair Housing 
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Act, as amended.  "If a Florida statute is modeled after a 

federal law on the same subject, the Florida statute will take 

on the same construction as placed on its federal prototype, 

insofar as such interpretation is harmonious with the spirit and 

policy of the Florida Legislation."  See Brand v. Florida Power 

Corp., 633 So. 2d 504, 509-510 (Fla. 1st DCA 1994). 

69.  Petitioners herein have the ultimate burden of proving 

that a discriminatory housing practice was committed by 

Respondents, based upon the Petitioners' race (African-

American).  See § 760.34(5), Fla. Stat.  In the absence of 

direct evidence of intentional discrimination, of which there is 

none in this record,
4/
 the following well-established, three-part 

burden of proof analysis, derived from McDonnell-Douglas Corp. 

v. Green, 411 U.S. 792 (1973), is used in analyzing cases 

brought under the Federal Fair Housing Act: 

First, the plaintiff has the burden of 

proving a prima facie case of discrimination 

by a preponderance of the evidence.  Second, 

if the plaintiff sufficiently establishes a 

prima facie case, the burden shifts to the 

defendant to articulate some legitimate, 

non-discriminatory reason for its action.  

Third, if the defendant satisfies this 

burden, the plaintiff has the opportunity to 

prove by a preponderance that the legitimate 

reasons asserted by the defendant are in 

fact mere pretext. 
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See U.S. Dep’t of Hous. and Urban Dev. v. Blackwell, 908 F.2d 

864, 872 (11th Cir. 1990) (quoting Pollitt v. Bramel, 669 F. 

Supp. 172, 175 (S.D. Ohio 1987)). 

 70.  In accord with the burden-shifting analysis of 

McDonnell-Douglas, referenced above, Petitioners must establish 

a prima facie case, but still retain the ultimate burden of 

persuasion concerning the discrimination claim, after showing a 

prima facie case, by coming forward with evidence to show that 

any legitimate, non-discriminatory reason put forth by 

Respondents is pre-textual.  See St. Mary's Honor Center v. 

Hicks, 509 U.S. 502 (1993). 

 71.  Circumstantial evidence of discriminatory animus may 

be provided in the form of proof that the charged party treated 

persons outside of the protected class, who were otherwise 

similarly situated, more favorably than the complainant was 

treated.  U.S. Dep’t. of Hous. & Urban Dev. v. Blackwell, 908  

F. 2d 864, 871 (11th Cir. 1990). 

 72.  To establish housing discrimination through 

circumstantial evidence, a party ordinarily must establish  

(1) he/she belong to a protected class; (2) he/she was qualified 

to reside in housing; (3) he/she was denied housing or treated 

differently than others who were not in the protected class. 

Failure to establish a prima facie case of discrimination ends 

the inquiry.  See Ratliff v. State, 666 So. 2d 1008, 1013 
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n.7 (Fla. 1st DCA 1996), aff'd, 679 So. 2d 1183 (Fla. 1996). 

 73.  If a prima facie case is established, then the burden 

shifts to the landlord to articulate a legitimate business 

reason for its actions.  Head v. Cornerstone Residential Mgmt., 

Inc., 2010 U.S. Dist. LEXIS 99379 (S.D. Fla. 2010).  Once a 

landlord articulates a legitimate business reason for its 

actions, then the complaining party must establish that the 

reason given by the landlord is pretextual.  To prove pretext, 

Petitioners must show that the reasons offered for an adverse 

action are not the true reasons behind it.  This is accomplished 

by pointing to such weaknesses, implausibilities, 

inconsistencies, incoherencies, or contradictions in the 

decision-makers proffered legitimate reasons that a reasonable 

fact finder could find them unworthy of credence.  Comparator 

evidence can be raised as a part of a showing of pretext.  Rioux 

v. City of Atlanta, Ga., 520 F.3d 1269, 1276 (11th Cir.) (citing 

for one, McDonnell Douglas, 411 U.S. at 804), reh'g denied, 285 

F. App'x 741 (11th Cir. 2008). 

 74.  Petitioners’ charge of discrimination is predicated 

upon the three factual allegations set forth in their Petition 

for Relief:  (1) Petitioners were illegally denied the 

opportunity to renew the lease on the apartment they occupied 

because of their race; (2) Respondents failed to follow-up on 

complaints made by Petitioners in the same manner as for those 
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made by white tenants; and (3) Petitioners were not invited to 

events to which white tenants were invited. 

Non-Renewal of Lease 

 75.  A prima facie case of housing discrimination in the 

context of a refusal to rent can be established through 

circumstantial evidence by showing that 1) Petitioners are 

members of a protected class and Respondents knew it; 2) they 

were qualified to renew their lease, i.e., ready, willing and 

able to renew their lease; 3) they were denied renewal of their 

lease.  Soules v. U.S. Dep't of Hous. & Urban Dev., 967 F.2d 

817, 822 (2d Cir. 1992); Head v. Cornerstone Residential Mgmt., 

Inc., supra; Jackson v. Comberg, 2006 U.S. Dist. LEXIS 66405 

(M.D. Fla. 2006); Cavalieri-Conway v. Butterman & Assoc.,  

992 F. Supp. 995 (N.D. Ill. 1998).  The first and third elements 

of Petitioners’ prima facie case was uncontested by Respondents.  

Remaining for determination is whether Petitioners were 

qualified to renew their lease and if so, whether they proved 

that Respondents’ articulated business reasons are a pretext for 

race discrimination. 

 76.  Nothing in this record supports a conclusion that the 

Petitioners were ready or willing to accept a one year lease 

renewal at the standard renewal increase of $100 per month.  

However, even assuming this conclusion could be drawn; it would 

not lead to a like conclusion that the Shaws continued to be 
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qualified to lease.  To the contrary, the overwhelming competent 

substantial evidence established that Respondents were not 

qualified to continue as residents of Uptown Village.  

Management experienced ongoing issues with the Shaws throughout 

their tenancy which constituted violations of the Lease and 

Community Rules.  These included repeated bounced rent checks, 

unpaid utility bills and repeated complaints from the Shaws' 

neighbors about loud noise, aggressive behavior and 

inconsiderate and vexatious conduct.  Petitioners also failed to 

pay rent from July 2011, through the date of their eviction.  

Failure to abide by lease terms during a lease, including 

payment of all rental amounts due, can render a tenant 

unqualified for renewal.  See, e.g., Hobson v. HSC Real Estate, 

Inc., 2011 U.S. Dist. LEXIS 24587 (W.D. Wash. 2011) rev. in part 

2012 U.S. App. LEXIS 10299 (9th Cir. 2012) [reversal on § 1981 

claim required by direct evidence of discriminatory comments]; 

Diaz v. Panama City Hous. Auth., Case No. 10-3164 (Fla. DOAH 

Aug. 9, 2010; Fla. FCHR Oct. 26, 2010).  Petitioners did not 

show that others outside their protected status were treated 

more favorably for similar types of lease violations. 

 77.  Even assuming that Petitioners had proved their 

qualification to renew their lease (in the sense that they 

continued to meet the objective Rental Application Approval 
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Criteria), their claim also fails because they did not establish 

that Respondents’ articulated legitimate business reasons for 

non-renewal were pretextual.  Petitioners failed to show that 

Respondents’ managers and employees did not hold an honest (and 

in this case, well-founded) belief that Petitioners’ rental 

history and continuing course of inconsiderate conduct made them 

undesirable tenants.  Morgan v. Orange County, Florida, 2012 

U.S. App. LEXIS 10335 (11th Cir. 2012).  Petitioners’ denials of 

the Lease violations and re-characterization of their conduct 

merely substitutes their own judgment for that of Respondents; 

this tack does not prove pretext.  Frazier v. Doosan Infracore 

Int’l, Inc., 2012 U.S. App. LEXIS 12995 (11th Cir. 2012); 

Cavalieri v. Butterman & Assoc., 1999 U.S. App. LEXIS 851 (7th 

Cir. 1999). 

Discriminatory Failure to Follow Up on Complaints 

 78.  Petitioners’ ―failure to follow-up‖ claim seems to 

rely on two particular incidents.  The first relates to 

Ms. Shaw’s March 19, 2011, fax to the management office and the 

second, her May 10, 2011, complaint about Brian Kohl.  

 79.  What Ms. Shaw described as ―harassment‖ in her 

March 19, 2011, fax references the several lease violation 

notices she received from Epoch prior to that date, and a 

complaint of the Kohls banging on her floor (their ceiling). 

Nothing offered by Petitioners leads to a conclusion that the 
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reason why Uptown Village managers and staff failed to follow up 

on Ms. Shaw's complaint against the Kohls was racially  

motivated or that the managers and staff’s explanation-–that 

they believed the complaint to be simple retaliation by Ms. Shaw 

for the prior complaint of Tara Kohl–-was pretextual.  Indeed, 

Respondents offered evidence which demonstrated that Ms. Shaw 

had reacted in a similar fashion to the complaint made by the 

Alcubillas.  Further, Petitioners failed to meet their burden of 

proof to show that Uptown Villages’ managers and staff did not 

have a good faith belief, based on personal observations or the 

complaints of surrounding tenants, that Petitioners were 

disruptive and inconsiderate neighbors.  The mere fact that 

Petitioners are members of a protected class under the Fair 

Housing Act is not sufficient, by itself, to prove racial 

motivation.  See, e.g., Woods v. Von Maur, Inc., 2011 U.S. 

Dist. LEXIS 94747 (N.D. Ill. 2011).  

 80.  Even assuming, arguendo, that prima facie evidence 

shifted the burden to Respondents, Petitioners presented no 

persuasive evidence that Respondents’ explanations were pre-

textual.  Petitioners likewise failed to meet their burden to 

establish disparate treatment in the manner in which Respondents 

handled Ms. Shaw's personal dispute with Brian Kohl. 
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The Easter Egg Hunt 

 81.  Petitioners failed to meet their burden to establish 

that Respondents subjected them to differing terms, conditions 

or privileges based on their race/color when they were not 

invited to the Easter egg hunt.  No evidence was presented that 

Respondents organized or sponsored the Easter egg hunt.  Rather, 

Petitioners were treated no differently than any other Uptown 

Village resident who did not receive an invitation to the event 

from the individual who organized and held it.  No other 

evidence or testimony established that Epoch excluded 

Petitioners from management sponsored events, whether noticed 

through Constant Contact, or otherwise. 

Conclusion 

82.  There simply has been no preponderant, persuasive 

proof that racial animus on the part of Respondents had any part 

to play in Petitioners’ failure to secure a lease renewal of the 

subject premises.  Similarly, the greater weight of the evidence 

does not support Petitioners' claims that their complaints 

against neighbors were handled any differently than any other 

complaints, or that Respondents discriminated against them in 

any way.  Petitioners’ opinion or good-faith belief, standing 

alone, cannot carry Petitioners’ ultimate burden of persuasion 

and constitute competent evidence of discrimination. Swanson v. 

General Serv. Admin., 110 F.3d 1180, 1186 (5th Cir. 1997); 
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Little v. Republic Refining, Co., 924 F.2d 93, 96 (5th Cir. 

1991); and Elliott v. Group Med. and Surgical Serv., 714 F.2d 

556, 567 (5th Cir. 1983).  

RECOMMENDATION  

Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and 

demeanor of the witnesses, and the pleadings and arguments of 

the parties, it is, therefore,  

RECOMMENDED that a final order be entered by the Florida 

Commission on Human Relations, determining that Respondents did 

not commit a discriminatory housing practice based upon 

Petitioners’ race and that the Petition be dismissed in its 

entirety. 

     DONE AND ENTERED this 3rd day of October, 2012, in 

Tallahassee, Leon County, Florida. 

 

S                                   

W. DAVID WATKINS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 3rd day of October, 2012. 
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ENDNOTES 

 
1/
  Mr. Shaw signed the lease on August 11, 2011. 

 
2/
  At hearing, Ms. Brown testified that she mistakenly wrote  

"2-101" when she meant to write "2-201," the Shaws' apartment 

number. 

 
3/
  Although the Shaws’ lease was not renewed, they were 

permitted to ―hold over‖ on a month-to-month basis until they 

could locate other housing. 

 
4/
  Petitioners did not establish that Respondents’ managers or 

employees made statements which indicated a preference or 

limitation based on color or race.  Alleged statements 

concerning Ms. Shaw’s personality ―being too strong‖ also do not 

indicate a racial preference or limitation, as nothing in this 

record suggests that such comments were race-related. 
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