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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

VANESSA JIMENEZ, 

 

 Petitioner, 

 

vs. 

 

WESTGATE RESORTS, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-2010 

   

RECOMMENDED ORDER 

 

On August 14 and 15, 2012, an administrative hearing in this 

case was held by video teleconference in Orlando and Tallahassee, 

Florida, before William F. Quattlebaum, Administrative Law Judge, 

Division of Administrative Hearings. 
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                 Richard Wayne Epstein, Esquire 

                      Greenspoon Marder, P.A. 

                      201 East Pine Street, Suite 500 
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STATEMENT OF THE ISSUE 

The issue in this case is whether the termination of the 

Petitioner's employment by the Respondent was an act of 

retaliation against the Petitioner. 

PRELIMINARY STATEMENT 

On November 10, 2011, Vanessa Jimenez (Petitioner) filed a 

Charge of Discrimination against Westgate Vacation 

Villas/Westgate Resorts (Respondent) with the Florida Commission 

on Human Relations (FCHR).  The complaint alleged that the 

Respondent's termination of her employment was in retaliation for 

a complaint of discrimination reported to the Respondent's human 

relations manager on June 6, 2011.  The complaint of 

discrimination is not at issue in this proceeding.  After an 

investigation, the FCHR issued a "Determination: No Cause" on 

May 12, 2012.  The Petitioner filed a Petition for Relief 

(Petition) requesting an administrative hearing.  On June 7, 

2012, the FCHR forwarded the Petition to the Division of 

Administrative Hearings, which scheduled and conducted the 

proceeding.   

At the hearing, the Petitioner presented the testimony of 

five witnesses and had Exhibits numbered 1 through 14 admitted 

into evidence.  The Respondent presented four witnesses and had 

Exhibits numbered 5, 6, 19, 21 through 24, 26, 27, 31, 33, 36, 

and 41 through 43 admitted into evidence. 
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A Transcript of the hearing was filed on August 29, 2012.  

Both parties filed proposed recommended orders on September 10, 

2012, that have been reviewed in the preparation of this 

Recommended Order. 

Prior to the hearing, the parties filed a Joint Pre-hearing 

Stipulation containing a statement of admitted facts.  The 

Findings of Fact set forth herein are based upon the statement of 

admitted facts and the testimony and evidence admitted at the 

hearing. 

FINDINGS OF FACT 

1.  Beginning on July 16, 2003, the Petitioner became 

employed by CFI Resorts Management, Inc. (CFI), in the 

housekeeping department at Westgate Vacation Villas (Villas). 

2.  CFI employs more than 15 employees and is the operator 

of the Westgate Resorts/Westgate Vacation Villas. 

3.  At all times material to this case, CFI maintained a 

written anti-discrimination policy and established procedures for 

the reporting of alleged discrimination.  The Petitioner received 

a copy of the written policy when she became employed by CFI at 

the Villas.  The CFI policies were also accessible on the company 

intranet, to which all employees had access. 

4.  From 2003 through 2005, the Petitioner attempted to 

transfer from the housekeeping department to various other 

departments at the Villas.  Her attempts were unsuccessful, 
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primarily because she lacked the qualifications or experience to 

perform the jobs she sought. 

5.  In 2005, while still employed in the housekeeping 

department, the Petitioner began a consensual sexual relationship 

with Geoff Price, a supervisor in the security department at the 

Villas. 

6.  On February 17, 2006, the Petitioner requested and 

received a transfer from housekeeping to the Villas security 

department, where she became employed as a security officer. 

7.  At the time of the transfer, the Petitioner did not meet 

basic qualifications for employment as a security officer.  She 

was unable to speak or write English sufficiently to allow her to 

prepare the reports required by her position.  After she began 

working in the security department, other employees had to assist 

her in preparing the reports. 

8.  The Petitioner was routinely late for her assigned work 

shift, and she sometimes slept on the job.   

9.  The sexual relationship between the Petitioner and 

Mr. Price continued after she began her employment in the 

security department.  Other employees were aware that the 

Petitioner and Mr. Price were engaged in a sexual relationship 

and were hesitant to complain about her lack of job skills or 

performance. 
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10.  Security department supervisors were unable to manage 

the Petitioner because she was involved with Mr. Price.  One 

supervisor testified that the Petitioner was essentially 

unmanageable because the sexual relationship between the 

Petitioner and Mr. Price allowed the Petitioner to "get away" 

with her poor job performance.  He testified that other employees 

had to "walk on egg shells with [the Petitioner] there." 

11.  The Petitioner received no warnings or written 

reprimands during her security department employment, and her 

hourly pay rose from $9.50 to $10.57. 

12.  The Petitioner and Mr. Price engaged in sexual activity 

two or three times a month, during working and non-working hours, 

usually in Mr. Price's office or in hotel rooms at the Villas.  

The Petitioner and Mr. Price also engaged in sexual activity at 

the home of Clinton Skinner, a security department manager. 

13.  On three occasions, Mr. Price surreptitiously recorded 

video of sexual activity between the Petitioner and Mr. Price 

using a computer located at Mr. Skinner's home.  The videos, 

dated April 26, 2009, February 11, 2010, and March 24, 2010, were 

recorded without the Petitioner's knowledge. 

14.  The video recordings were copied onto at least one DVD 

and were exhibited at the Villas to other employees by Mr. Price. 

15.  Both the Petitioner and Mr. Price were married to other 

people during the period they engaged in sexual activity. 
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16.  The Petitioner became aware that other employees had 

seen the videos, and she complained to Mr. Price about the 

recording and exhibition of their sexual activity. 

17.  In May 2011, the Petitioner discontinued the sexual 

relationship with Mr. Price. 

18.  On or about June 6, 2011, the Petitioner contacted 

Roger Cuccaro (director of security at the Villas) and Angel 

Rivera (CFI's regional human resources director) and complained 

about the surreptitious recording, the DVD, and the fact that 

other employees had been allowed to see the video recordings.  

The Petitioner submitted a written statement of her complaint to 

CFI a few days later. 

19.  CFI commenced an investigation into the Petitioner's 

allegations. 

20.  Mr. Price was to be interviewed on June 16, 2011, but 

he resigned immediately prior to the interview and refused to 

cooperate in the investigation. 

21.  The investigation soon expanded to a review of the 

Villas' security department operations, and numerous employees 

were interviewed. 

22.  The investigation revealed the extent of the sexual 

activity between the Petitioner and Mr. Price and revealed that 

other co-workers had engaged in similar sexual activity.  

Additionally, investigators learned that two sexually-involved 
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employees had engaged in an incident of physical violence while 

at work. 

23.  CFI investigators also discovered that the Petitioner 

was unqualified for the position she held, was frequently late 

for her shift, and was unable to perform essential tasks of her 

position without assistance from other employees and that she, 

and other security department employees, would sleep while on the 

job. 

24.  CFI investigators reviewed usage of the company email 

system and discovered that some security department employees, 

including the Petitioner, had used office computers and email to 

send numerous explicit pornographic photographs to co-workers and 

to other persons beginning in 2008 and continuing through 2009. 

25.  CFI policy prohibits use of office email for various 

non-business purposes, including dissemination of discriminatory, 

hostile, suggestive or otherwise inappropriate email. 

26.  After reviewing the results of the investigation, and 

in consultation with the corporate human resources director, Mark 

Waltrip, the chief operating officer for CFI, decided that he 

needed to "clean house" in the security department. 

27.  CFI attempts to create a wholesome "family-type" 

atmosphere for guests staying at its properties.  The security 

department is an important element in maintaining such an 

environment.  Mr. Waltrip reasonably believed that the behavior 
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of numerous security department employees was contrary to the 

expectations of CFI and was detrimental to operation of the 

resort.   

28.  CFI terminated the employment of Security Director 

Cuccaro, Human Resources Regional Director Rivera, and Security 

Manager Skinner. 

29.  All security department employees who participated in 

the dissemination of the pornographic email, including the 

Petitioner, were terminated from employment. 

30.  CFI terminated the employment of other security 

department employees for various reasons related to the 

operations of the department. 

31.  At the hearing, Mr. Waltrip testified that he would 

have fired Mr. Price had he been presented with the opportunity 

to do so. 

32.  The Petitioner's employment by CFI was terminated on 

August 17, 2011. 

33.  The Petitioner presented no credible evidence that any 

of the terminations, including her own, were unreasonable or 

unwarranted. 

34.  There was no evidence presented that any of the 

employees who engaged in dissemination of the pornographic email 

were not terminated from employment. 
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35.  The evidence failed to establish that CFI terminated 

the Petitioner's employment in retaliation for her complaint 

about Mr. Price's surreptitious recording of their sexual 

encounters and subsequent exhibition of the DVD. 

CONCLUSIONS OF LAW 

36.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding.  §§ 120.569 & 120.57, Fla. Stat. (2012). 

37.  Chapter 760, Part I, Florida Statutes (2011), sets 

forth the Florida Civil Rights Act of 1992 (Act).  Florida courts 

have determined that Title VII federal discrimination law should 

be used as guidance when applying the provisions of the Act.  

Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 

1991); Sch. Bd. of Leon Cnty. v. Hargis, 400 So. 2d 103 (Fla. 1st 

DCA 1981). 

38.  Section 760.10(7) states that it is "an unlawful 

employment practice for an employer . . . to discriminate against 

any person because that person has opposed any practice which is 

an unlawful employment practice." 

39.  The Respondent is an "employer" as defined in 

section 760.02(7). 

40.  To establish a prima facie case of retaliation under 

section 760.10(7), the Petitioner must demonstrate:  (1) that she 

engaged in statutorily-protected activity; (2) that she suffered 
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an adverse employment action; and (3) that the adverse employment 

action was causally related to the protected activity.  Harper v. 

Blockbuster Entm't Corp., 139 F.3d 1385 (11th Cir. 1998), cert. 

denied, 525 U.S. 1000 (1998).  Assuming the Petitioner 

establishes a prima facie case, the Respondent must then 

articulate a legitimate, nondiscriminatory reason for the adverse 

employment action.  Wells v. Colorado Dep't of Transp., 325 F.3d 

1205, 1212 (10th Cir. 2003).  The Petitioner must then respond by 

demonstrating that the Respondent's asserted reasons for the 

adverse action are pretextual.  Id. 

41.  In this case, the Petitioner has failed to establish a 

prima facie case of retaliation.  While the Petitioner's 

termination from employment was clearly an adverse employment 

action, the Petitioner's complaint of June 6, 2011, was not about 

an unlawful employment practice.  The Petitioner's actual 

complaint was about Mr. Price's surreptitious recordings of their 

sexual activity and the exhibition of the recordings to co-

workers.  The Respondent's termination of the Petitioner's 

employment was based on a pattern of her clearly inappropriate 

conduct. 

42.  Had the Petitioner established a prima facie case of 

retaliation, the Respondent would have been required to 

articulate a legitimate, nondiscriminatory reason for the adverse 

employment action.  At the hearing, the Respondent presented 
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sufficient evidence to demonstrate that the Respondent was fully 

justified in terminating the Petitioner's employment.  She was 

not qualified for the position and was unable to perform basic 

requirements of her job.  She regularly engaged in sexual 

activity with a co-worker at the workplace and during working 

hours.  She was often late for her work shift and sometimes slept 

on the job.  She, along with a number of other security 

department employees, disseminated numerous explicit pornographic 

photographs to co-workers and to other persons through the office 

email system. 

43.  There was no evidence whatsoever that the Respondent's 

asserted rationale for the termination of the Petitioner's 

employment was a pretext for retaliation. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petitioner's 

complaint against the Respondent. 
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DONE AND ENTERED this 20th day of September, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   
WILLIAM F. QUATTLEBAUM 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 20th day of September, 2012. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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Case No. 12-1799 

   

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing was held in this case 

on July 17, 2012, and August 20, 2012, by video teleconference 

at sites in Tallahassee and Orlando, Florida, before Thomas P. 

Crapps, a designated Administrative Law Judge of the Division of 

Administrative Hearings (DOAH).  
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                 Rosemary O'Shea, Esquire 

                 Baker and Hostetler, LLP 
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STATEMENT OF THE ISSUE 

Whether Respondent committed an unlawful employment 

practice against Petitioner in violation of chapter 760, Florida 

Statutes (2012),
1/
 and Title VII of the Civil Rights Act. 

PRELIMINARY STATEMENT 

On May 9, 2012, the Florida Commission on Human Relations 

(Commission) issued a Determination finding no cause to believe 

that Respondent, Valencia College, committed an unlawful 

employment practice in violation of section 760.10, Florida 

Statutes,
 
against Petitioner, Emory Sims (Mr. Sims).  

On May 14, 2012, Mr. Sims filed a Petition for Relief 

alleging that Valencia College engaged in an unlawful employment 

practice based on race.   

On May 17, 2012, the Commission transmitted Mr. Sims' 

Petition for Relief to DOAH for a final hearing.  The 

undersigned was assigned, and set the case for hearing on June 

29, 2012.  Valencia College requested a continuance of the 

hearing date, which was granted; and the hearing was reset for 

July 17, 2012. 

The hearing began on July 17, 2012, but was not completed.  

The undersigned scheduled an additional day for testimony.  On 

August 20, 2012, the hearing was reconvened and concluded. 

Mr. Sims testified on his own behalf and introduced into 

evidence Petitioner's Exhibits numbered 1 through 15, 20, 27 
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through 38, 48 through 50, 52, 53, and 55 through 59.  Valencia 

College presented the testimony of Elizabeth Washington  

(Ms. Washington) and Melissa Perdone, Ed.D. (Dr. Perdone), and 

introduced into evidence Respondent's Exhibits numbered 1 

through 5, 7 through 9, and 16. 

Valencia College provided a court reporter to transcribe 

the proceedings, and the court reporter filed a three-volume 

transcript with DOAH.  The parties submitted Proposed 

Recommended Orders which the undersigned considered in preparing 

this Recommended Order.     

FINDINGS OF FACT 

1.  Mr. Sims is an African-American man who worked as an 

adjunct professor for Valencia College from August 31, 2009, 

until August 6, 2011.  During his employment with Valencia 

College, Mr. Sims taught pre-algebra and introduction to 

algebra.   

2.  Valencia College is a two-year community college 

located in Central Florida, and is comprised of several 

different campuses.  Mr. Sims was an adjunct professor of 

mathematics for the Osceola campus.   

3.  Mr. Sims' Charge of Discrimination, initially filed 

with the Commission, alleged that he was terminated from his 

employment as an adjunct professor based on his race.  After the 

Commission's determination that there was no cause to believe 
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that a discriminatory practice had occurred, Mr. Sims filed his 

Petition for Relief.  In the Petition for Relief, Mr. Sims 

alleged that Valencia College had discriminated against him 

based on race by:  1) not renewing his employment as an adjunct 

professor; 2) scheduling him fewer class assignments; and 3) 

paying him less than other adjunct professors. 

4.  According to Ms. Washington, the math coordinator for 

Valencia College, an adjunct professor is one that enters into a 

contract to teach a specific class for a semester.  Usually, an 

adjunct professor teaches between one and two classes a 

semester.  Adjunct professors are paid by the hour for the 

number of classes.  All adjunct professors in the mathematics 

department were paid pursuant to a scale based on the 

individual's educational background and number of hours taught.  

For example, as shown by Respondent's Exhibit 5, all adjunct 

professors, who had a bachelor's degree in mathematics, were 

paid $525.00 for one contract hour course.  An adjunct professor 

does not receive any payment if he or she is not on the teaching 

schedule.  Further, as Dr. Perdone, the head of Valencia 

College's math and science department at the Osceola campus 

explained, Valencia College uses adjunct professors as a means 

of controlling costs, and providing flexibility for meeting its 

students' needs.   
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5.  Mr. Sims did not bring forward any evidence showing 

that Valencia College engaged in a discriminatory employment 

practice.  

6.  Part of Ms. Washington's responsibilities is collecting 

data concerning the adjunct professor's effectiveness at the end 

of each semester.  In evaluating an adjunct professor's 

performance, Valencia College's math department examines the 

"test-taker pass rate," "overall retention," and "overall pass 

rate." 

7.  Ms. Washington and Dr. Perdone explained the 

definitions of each of these terms as follows: 

a) "test-taker pass rate" means percentage 

of students that passed the exam out of 

those who took the final exam; 

 

b) "overall retention rate" means percentage 

of students that sat through the entire 

course and attempted the final out of the 

total number of students that began the 

class; and 

 

c) "overall pass rate" is the successful 

completion rate, the percentage of students 

who actually passed the class at the end 

from of the number of students that begin 

the class. 

 

8.  Ms. Washington explained that the "overall retention 

rate" is important because it indicates that students remained 

in the classroom for the entire semester, and that the students, 
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if they initially failed, are more likely to pass the class the 

following semester. 

9.  Dr. Perdone explained that in reviewing an adjunct 

professor, she was most interested in the "overall pass rate" 

which showed the student's successful completion of the course.  

In a developmental math class, such as pre-algebra or 

introduction to algebra, the students must successfully complete 

the class before being enrolled in a college credit math class. 

10.  The data compiled by Ms. Washington showed that  

Mr. Sims' teaching performance in his pre-algebra and 

introduction to algebra classes for the spring and summer 

semesters 2011 was substandard.  Specifically, the evidence 

showed that the "overall retention rate" for Mr. Sims' 

developmental math classes for the Spring Semester 2011 were at 

50 percent and 35 percent.  Further, the percentage of students 

successfully completing the two classes taught by Mr. Sims had 

an "overall pass rate" of 35 percent.  These numbers represented 

the lowest for all adjunct math professors on the Osceola 

campus.  Further, Mr. Sims' teaching performance for the Summer 

2011 semester also showed a 41 percent "overall retention rate" 

and a 36 percent “overall pass rate.”  Again, Mr. Sims had the 

lowest percentage of students successfully completing his class 

out of all the adjunct professors for the math department.   
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11.  The data compiled by Ms. Washington was provided to 

Dr. Perdone, and Ms. Washington recommended that Valencia 

College not continue hiring Mr. Sims as an adjunct professor.   

12.  Dr. Perdone credibly testified in relation to 

reviewing the data concerning Mr. Sims' teaching that "when 

we're not seeing enough students getting through the course, 

sitting for the exam, and passing the exam was my primary 

concern."  Further, Dr. Perdone credibly testified that she had 

received student complaints about Mr. Sims‟ teaching not being a 

"positive experience," and him being condescending to students. 

13.  In June 2011, Dr. Perdone provided Mr. Sims with an 

evaluation for the Spring Semester 2011.  The evaluation states 

that Mr. Sims was satisfactory in the areas of "Effectiveness of 

Teaching/Learning Process," "Scope and Content" of material 

presented, "Departmental Communication and Support," and in 

"Testing and Evaluation."  However, Dr. Perdone rated Mr. Sims 

as unsatisfactory in the area of "Review Prior Session Student 

Assessment Data."  Specifically, Dr. Perdone's comments on the 

evaluation state: 

Prof. Sims had a challenging year in the 

math department.  He had prior improvements 

but his successful completion rates and 

student feedback have taken a negative turn.  

The rate of students making it successfully 

through the entire course has dropped to  

35 percent.  Also, students have visited the 

office to express their concerns that Prof. 

Sims does not show a caring and supportive 
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demeanor with students in class.  These 

issues cannot continue if Prof. Sims would 

like to continue to teach in the math 

department.    

 

14.  On receiving this evaluation, Mr. Sims became upset 

and spoke with Dr. Perdone.  Mr. Sims was upset and questioned 

why he was being held accountable for students withdrawing from 

his class.  Dr. Perdone explained that Valencia College kept 

track of the data, and that she was concerned about the number 

of students successfully completing the class.  She found the 

conversation with Mr. Sims argumentative about Valencia 

College's keeping track of the data on student withdrawals.  It 

was Mr. Sims' contention that he should not be held responsible 

for students withdrawing from his class.  Dr. Perdone credibly 

testified that her discussion with Mr. Sims did not progress 

past his displeasure with Valencia College keeping track of 

student withdrawals.  At the heat of the discussion, and during 

the presentation of the evidence in this case, Mr. Sims claimed 

he never understood how the "retention rate" and "overall pass 

rate" were calculated.  Further, Dr. Perdone credibly testified 

that at no point in their discussion did Mr. Sims ask or seek 

guidance on how to improve his teaching.  Finally, Dr. Perdone 

credibly testified that her conversation with Mr. Sims confirmed 

the student complaints about his teaching being condescending.  
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For example, Dr. Perdone took exception to Mr. Sims‟ negative 

characterization of the students in the "remedial" math 

classes.” 

15.  There is no direct evidence of discrimination. 

16.  Further, there is no evidence showing that similarly 

situated adjunct professors, who were not African American, were 

treated differently than Mr. Sims in scheduling classes, pay, or 

renewing the adjunct professor contract.   

17.  Mr. Sims' testimony was often confusing and did not 

support his contention that he was the victim of racial 

discrimination.  For example, in one instance, in attempting to 

prove that he was discriminated against in class scheduling,  

Mr. Sims testified that he believed in the Spring 2011 semester, 

Ms. Washington and Dr. Perdone discriminated against him by not 

scheduling him to teach.  Then, according to Mr. Sims' 

testimony, at the "eleventh hour" he was asked to teach a 

developmental class when an adjunct professor was not available.  

Mr. Sims contended that in scheduling him to teach this 

particular class, Dr. Perdone knew before assigning him to the 

class that students would either withdraw or not successfully 

complete the class.  Therefore, under Mr. Sims‟ theory, Valencia 

College discriminated against him both by not scheduling him to 

teach, and then by scheduling him to teach. 
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18.  Contrary to Mr. Sims' assertions, Ms. Washington 

credibly testified that Mr. Sims, as well as other adjunct 

professors, was sent an e-mail in the fall of 2010 asking if the 

professors would be available to teach in the Spring.  Further, 

Ms. Washington and Dr. Perdone credibly testified that because 

Mr. Sims did not respond to the e-mail, he was not placed on the 

schedule.   

19.  Mr. Sims did not bring forward any evidence showing 

that Dr. Perdone's explanation that she decided not to contract 

with him as an adjunct professor, based on his poor classroom 

performance was pretextual.   

CONCLUSIONS OF LAW 

20.  DOAH has subject matter and personal jurisdiction over 

the parties pursuant to sections 120.569 and 120.57, Florida 

Statutes (2012).  

21.  Mr. Sims alleges that Valencia College engaged in an 

unlawful employment practice by terminating his employment based 

on race, as well as discriminated against him in scheduling 

classes, pay, and providing promotions; thus, violating the 

Florida Civil Rights Act, as amended, chapter 760, Florida 

Statutes.   

22.  Section 760.10(1)(a) provides it is an unlawful 

employment practice for an employer to discharge or otherwise 
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discriminate against an individual on the basis of national 

origin, age, or handicap.  

23.  Mr. Sims has the burden of proving by a preponderance 

of the evidence that Valencia College committed an unlawful 

employment practice.   See St. Louis v. Fla. Int'l Univ.,  

60 So. 3d 455, 458-59 (Fla. 3d DCA 2011); Fla. Dep't of Transp. 

v. J.W.C. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).  Boland 

v. Div. of Emerg. Mgmt./ Younger v. Div. Emerg. Mgmt., Case  

Nos. 11-5198, 11-5199 (Fla. DOAH Jan. 26, 2012; FCHR Jun. 27, 

2012).   

24.  Because the Florida Civil Rights Act of 1992, sections 

760.01 through 760.11, is patterned after Title VII of the Civil 

Rights Act of 1964, as amended, 42 U.S.C. section 2000e-et seq., 

the Florida courts look to federal case law in interpreting and 

applying the Florida law.  Valenzuela v. GlobeGround N. Am., 

LLC, 18 So. 3d 17, 21 (Fla. 3d DCA 2009)(omitting string 

citations).  Evidence of an unlawful employment practice may be 

established by either direct evidence of discrimination or 

through circumstantial evidence, which is evaluated within the 

framework of the burden-shifting analysis set forth in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 802-804, 93 S. Ct. 1817, 

36 L. Ed. 2d 668 (1973), and its progeny.    

25.  "Direct evidence of discrimination is evidence which, 

if believed, would prove the existence of a fact in issue 
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without inference or presumption.  Only the most blatant 

remarks, whose intent could be nothing other than to 

discriminate on the basis of the protected characteristic 

constitute direct evidence of discrimination."  Bass v. Bd. of 

Cnty Comm'rs, Orange Cnty., Fla., 256 F.3d 1095, 1105 (11th Cir. 

2001).   

26.  Because direct evidence of discriminatory intent is 

often unavailable, persons who claim that they are victims of 

intentional discrimination "are permitted to establish their 

cases through inferential and circumstantial proof."  Kline v. 

Tennessee Valley Auth., 128 F.3d 337, 348 (6th Cir. 1997); 

Shealy v. City of Albany, 89 F.3d 804, 806 (11th Cir. 1996).  As 

stated earlier, the analytical framework for establishing 

intentional discrimination through inferential and 

circumstantial evidence is the shifting-burden analysis 

established by the United States Supreme Court in McDonnell 

Douglas.   

27.  Under the McDonnell Douglas framework, a claimant 

bears the initial burden of establishing a prima facie case of 

discrimination.  If the claimant establishes a prima facie case, 

the claimant raises a presumption of discrimination against the 

employer.  Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 

1997)("Demonstrating a prima facie case is not onerous; it 

requires only that the plaintiff establish facts adequate to 
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permit an inference of discrimination.").  See also Texas Dep't 

of Cmty. Affairs v. Burdine, 450 U.S. 248, 253-54, 101 S. Ct. 

1089, 1093-94, 67 L. Ed. 2d 207 (1981)("The burden of 

establishing a prima facie case of disparate treatment is not 

onerous.  The plaintiff must prove by a preponderance of the 

evidence that she applied for an available position for which 

she was qualified, but was rejected under circumstances which 

give rise to an inference of unlawful discrimination.").   

28.  In order to establish a prima facie case under the 

McDonnell Douglas framework, a claimant must show that: (1) he 

or she is a member of a protected class; (2) he or she was 

qualified for the position; (3) he or she was subjected to an 

adverse employment action; and (4) similarly situated employees 

outside the employee's protected class were treated more 

favorably than the claimant.  See McDonnell Douglas, supra; 

Burke-Fowler v. Orange Cnty., 447 F.3d 1319, 1323 (11th Cir. 

2006); Maynard v. Bd. of Regents of the Div. of Univs. of the 

Fla. Dep't of Educ., 342 F.3d 1281 (11th Cir. 2003).   

29.  If the claimant establishes a prima facie case, the 

burden shifts to the employer to articulate a legitimate, non-

discriminatory explanation for the adverse employment action.  

McDonnell Douglas, supra; Dep't of Corr. v. Chandler, 582 So. 2d 

1183, 1186 (Fla. 1st DCA 1991).   
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30.  If the employer produces evidence showing a 

legitimate, non-discriminatory reason for the employment 

decision, then the burden shifts to the claimant to establish 

that the employer's proffered reason is merely a pretext for 

discrimination.  McDonnell Douglas, supra; St. Mary's Honor 

Ctr., et al. v. Hicks, 509 U.S. 502 at 516-518, 113 S. Ct. 2742, 

125 L. Ed. 2d 407 (1993).  In order to satisfy this final step 

of the process, claimants must "show directly that a 

discriminatory reason more likely than not motivated the 

decision, or indirectly by showing that the proffered reason for 

the employment decision is not worthy of belief."  Chandler, 582 

So. 2d at 1186, citing Burdine, 450 U.S. at 252-256.  See also 

Holifield, 115 F.3d at 1565.  A claimant may establish that an 

employer's offered explanation is pretext for discrimination by 

offering sufficient evidence showing inconsistencies, 

implausibilities, or contradictions in the employer's offered 

explanation.  See Fuentes v. Perskie, 32 F.3d 759, 765 (3d Cir. 

N.J. 1994)("the non-moving plaintiff must demonstrate such 

weaknesses, implausibilities, inconsistencies, incoherencies, or 

contradictions in the employer's proffered legitimate reasons 

for its action that a reasonable fact finder could rationally 

find them „unworthy of credence,‟ (citing Ezold v. Wolk, Block, 

Schorr, and Solis-Cohen, 983 F. 2d 509, 531 (3d Cir. 1992)), and 
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hence infer "that the employer did not act for [the asserted] 

non-discriminatory reasons." (footnote omitted)).   

31.  Finally, it bears repeating that the law is not 

concerned with whether an employment decision is fair or 

reasonable, but only with whether it was motivated by unlawful 

discriminatory intent.  An "employer may fire an employee for a 

good reason, a bad reason, a reason based on erroneous facts, or 

for no reason at all, as long as its action is not for a 

discriminatory reason."  Nix v. WLCY Radio/Rahall Commc'ns, 738 

F. 2d 1181, 1187 (11th Cir. 1984). In a proceeding under the 

Civil Rights Act, the courts "are not in the business of 

adjudging whether employment decisions are prudent or fair. 

Instead, our sole concern is whether unlawful discriminatory 

animus motivates a challenged employment decision."  Damon v. 

Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 1361 (11th 

Cir. Ct. 1999). 

32.  Applying the rules of law to the facts here, Mr. Sims 

failed to establish a prima facie case of discrimination.  

Although Mr. Sims is a member of a protected class,
2/
 was 

qualified for the job,
3/
 and had suffered an adverse employment 

action with the non-renewal of his employment contract,
4/
 he did 

not bring forward any evidence showing that similarly situated 

adjunct professors, who were not members of his protected class, 

were treated more favorably than him in scheduling of classes, 
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pay, or retention.  For example, on the issue of adjunct 

professor pay, Mr. Sins did not bring forward any evidence 

showing that other similarly situated adjunct professors, who 

were not members of his protected class, received a higher pay 

for teaching developmental math courses.  In fact, the evidence 

showed that Valencia College had a uniform pay scale for adjunct 

professors that was non-discriminatory. 

33.  Even if one determined that Mr. Sims had met the prima 

facie showing, the record clearly shows that Valencia College 

brought forward a legitimate, non-discriminatory reason for its 

decision not to renew Mr. Sims's contract as an adjunct 

professor, as well as scheduling and pay.  Mr. Sims did not 

bring forward any evidence that showed Valencia College‟s 

offered explanations for not renewing his contract; Valencia 

College‟s scheduling of classes or its pay scale were pretext 

for discrimination. 

RECOMMENDATION 

Based on the foregoing Findings of Facts and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order finding that Petitioner failed to 

show that Respondent engaged in an unlawful practice in 

violation of the Florida Civil Rights Act, and dismissing the 

Petition for Relief. 
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DONE AND ENTERED this 21st day of September, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

THOMAS P. CRAPPS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 21st day of September, 2012. 

 

 

ENDNOTES 

 
1/
  Unless otherwise indicated, all references to the Florida 

Statutes are to the 2012 version. 

 
2/
  Johnson v. Apalachee Mental Health, Case No. 11-6467 (Fla. 

DOAH Apr 10, 2012; FCHR June 27, 2012). 

 
3/
  See Damon v. Fleming Supermarkets of Fla., Inc., 196 F.3d 

1354, 1360 (11th Cir. 1999) ("plaintiffs, who have been 

discharged from a previously held position, do not need to 

satisfy the McDonnell Douglas prong requiring proof of 

qualification . . . [I]n cases where a plaintiff has held a 

position for a significant period of time, qualification for 

that position sufficient to satisfy the test of a prima facie 

case can be inferred.")(citations and internal quotation marks 

omitted). 

 
4/
  Gillman v. St. Leo Univ., Case No. 06-1242 (Fla. DOAH Dec. 

29, 2006), 2006 Fla. Div. Admin. Hear. LEXIS 603,("The refusal 

to renew Petitioner's teaching contract was an adverse 

employment action."); FCHR Order No. 07-025 (Mar. 29, 2007). 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

RACHEL LYNN BIVINS, 

 

     Petitioner, 

 

vs. 

 

WEST FLORIDA HOSPITAL, 

 

     Respondent. 

_______________________________ 
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Case No. 11-4540 

   

RECOMMENDED ORDER 

 

An administrative hearing was conducted in this case on 

June 20, 2012, in Pensacola, Florida, before James H. Peterson, 

III, Administrative Law Judge with the Division of 

Administrative Hearings. 

APPEARANCES 

 

For Petitioner:  Rachel Lynn Bivins, pro se 

     4344 Langley Avenue, Apartment 121-D 

     Pensacola, Florida  32504 

 

For Respondent:  Thomas M. Findley, Esquire 

     Messer, Caparello & Self, P.A. 

       Post Office Box 15579 

       Tallahassee, Florida  32317 

 

STATEMENT OF THE ISSUE 

Whether Respondent, West Florida Hospital (Respondent or 

the Hospital), violated the Florida Civil Rights Act of 1992, as 

amended, sections 760.01–760.11 and 509.092, Florida Statutes,
1/
 

by discriminating against Petitioner, Rachel Lynn Bivins 
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(Petitioner), in her employment with the Hospital based upon 

Petitioner's race. 

PRELIMINARY STATEMENT 

On March 15, 2011, Petitioner filed a charge of 

discrimination (Charge of Discrimination) with the Florida 

Commission on Human Relations (Commission).  After investigating 

Petitioner’s allegations, the Commission's executive director 

issued a Determination of No Cause on August 11, 2011, finding 

that "no reasonable cause exists to believe that an unlawful 

employment discrimination practice occurred . . . ."  An 

accompanying Notice of Determination notified Petitioner of her 

right to file a Petition for Relief for an administrative 

proceeding within 35 days of the Notice. 

On September 8, 2011, Petitioner timely filed a Petition 

for Relief and, on September 9, 2011, the Commission forwarded 

the petition to the Division of Administrative Hearings for the 

assignment of an administrative law judge to conduct an 

administrative hearing.  On November 1, 2011, an Order Granting 

Respondent's Motion to Bifurcate Hearing Regarding Liability 

Issues and Remedy Issues was granted.  Following a number of 

continuances, the final hearing on liability was held on 

June 20, 2012. 

During the administrative hearing, Petitioner called one 

witness, testified on her own behalf, and introduced two 
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exhibits which were received into evidence as Exhibits P1 and 

P2.  Respondent called three witnesses and offered 17 exhibits 

which were received into evidence as Exhibits R1 through R17. 

The proceedings were recorded and a Transcript was ordered.  

The parties were given 30 days from the filing of the Transcript 

within which to submit their respective proposed recommended 

orders.  The one-volume Transcript of the hearing was filed on 

July 13, 2011.  Thereafter, the parties timely filed their 

Proposed Recommended Orders which were considered in the 

preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Respondent is a hospital in Pensacola, Florida.   

2.  Petitioner worked for the Hospital as a Housekeeper in 

the Environmental Services (EVS) Department from October 6, 

2009, until her termination on January 3, 2011.  Petitioner is 

black. 

3.  The following typed statement appears in the 

"Particulars" section of the Charge of Discrimination form which 

Petitioner filed with the Commission after her termination: 

I worked for the Respondent as a Housekeeper 

since October 2009.  From August 2010 

through December 2011, Charles Randolph 

(White, Housekeeping Supervisor) denied my 

request for paid time off nine out of eleven 

times.  On January 2011, I called out sick 

and on January 03, 2011 Randolph and Jeff 

Lantot [sic] (White, Director of 

Housekeeping) terminated my employment.  I 
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believe I was retaliated and discriminated 

against because of my race, Black. 

 

In November 2010, I requested paid time off 

before Charlene Lewis (White, Housekeeper), 

but Randolph denied my request and granted 

her one week off.  On January 3, 2011, I 

attempted to provide a copy of my doctor's 

excuse to Randolph and Lantot [sic]; 

however, they said that they already had a 

copy.  In 2010, Chrystal Simpkins (White, 

Housekeeper) and Maria Alacon (White, 

Housekeeper) called out at least seven times 

each and were not terminated. 

 

I believe I was discriminated against in 

violation of Title VII of the Civil Rights 

Act of 1964, as amended. 

 

4.  On the same Charge of Discrimination form, out of the 

ten boxes provided to designate the bases for the alleged 

discrimination, Petitioner checked only the box indicating 

“RACE” as the basis for her claim. 

5.  Petitioner was hired by the Hospital after her 

interview with the Hospital's EVS Department director, Jeff 

Lanctot.  Mr. Lanctot, who is white, made the decision to hire 

Petitioner.  The interview worksheet prepared by Mr. Lanctot 

contains positive written remarks regarding Petitioner's 

interview. 

6.  Petitioner began working for the Hospital on October 6, 

2009, on an as-needed (PRN) basis.  She worked the evening 

shift.  The "team lead" for Petitioner's shift was Michael 

Johnson.  Michael Johnson is black. 
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7.  Petitioner’s direct supervisor was Charles Randolph, 

the operation manager for the EVS Department.  Mr. Randolph was 

responsible for managing the evening crew of housekeepers at the 

Hospital, including Petitioner.  Contrary to the statement in 

the Charge of Discrimination, Mr. Randolph is not white.  He is 

black. 

8.  The Hospital has a number of policies, including, but 

not limited to, a "Meal Period Policy" and an "Attendance and 

Tardiness Policy." 

9.  The Hospital's Meal Period Policy requires that non-

exempt employees, such as Petitioner, clock in and out for meal 

periods, and also requires that employees take at least 30 

minutes for the meal period.  This is to comply with federal 

wage and hour law, because meal periods of less than thirty 

minutes must be counted as working time and be paid. 

10.  Under the Hospital's Attendance and Tardiness Policy, 

an employee's unscheduled absence is considered an “occurrence,” 

without regard to whether or not the employee had a good excuse 

for being absent.  Each time an employee is tardy or fails to 

work as scheduled is also considered an “occurrence.”  Six 

“occurrences” within a 12-month rolling calendar year, or three 

“occurrences” within a 30-calendar-day period, is considered 

“excessive.”  
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11.  The evidence indicated that the Hospital’s Meal Period 

Policy and its Attendance and Tardiness Policy are applied 

consistently, regardless of race.  When hired, Petitioner went 

through an orientation process and was given an employee 

handbook which set forth the Hospital’s policies.  As a result, 

Petitioner was aware of both the Hospital's Meal Period Policy 

and its Attendance and Tardiness Policy.   

12.  Shortly after starting her job at the Hospital, 

Petitioner began to receive discipline for her violations of the 

Hospital's policies.  

13.  On December 29, 2009, within three months of starting 

her job, Petitioner was given a written warning for violating 

the Hospital’s Meal Period Policy on December 6, 14, and 26, 

2009.  Petitioner admitted that she understood the Meal Period 

Policy, and also admitted that the written warning she received 

on December 29, 2009, was not racially motivated. 

14.  Just a few weeks later, on February 1, 2010, 

Petitioner again violated the Hospital’s Meal Period Policy.  

Petitioner was given a “Final/Last Chance Agreement” 

disciplinary action for repeating the same policy violation for 

which she had received the written warning on December 29, 2010. 

15.  Petitioner also violated the Hospital's Attendance and 

Tardiness Policy.  On January 28, 2010, Mr. Randolph met with 

Petitioner to counsel her about her absences and tardiness.  
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Despite the verbal counseling, Petitioner continued to be late 

and absent from scheduled workdays. 

16.  On June 24, 2010, Mr. Randolph met with Petitioner and 

presented her with a written warning for violation of the 

Attendance and Tardiness Policy, because Petitioner was absent 

for eight workdays within a nine-month period, and had six 

tardies within the past 30 days.  Recent absences noted on the 

written warning included absences on March 3, March 8, March 27 

through April 5, April 26, and May 14, 2010.
2/
 

17.  At the final hearing, Petitioner offered the excuse of 

her absences noted in the June 24, 2010, written warning, by 

advising that she had severely injured her finger on March 27, 

2010.  The first two absences noted on the written warning, 

however, predated her injury, and the April 26 and May 14 

absences occurred well after her injury.  Also, Petitioner’s 

doctor’s note regarding her finger injury stated that she would 

be out of work for only two days, but she was out for more than 

a week.  Moreover, under the Hospital's Attendance and Tardiness 

Policy, it did not matter that Petitioner's absences from 

March 27 through April 5 may have been excused because the 

policy is based on “unscheduled” absences, not “unexcused” 

absences.  In addition, the Hospital only counted Petitioner's 

extended absence from March 27 through April 5, as only one 

"occurrence."   
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18.  The evidence indicates that Petitioner's absences 

noted on the June 24, 2010, written warning were accurate.  At 

the time the written warning was issued, Mr. Randolph again 

verbally counseled Petitioner regarding her absences. 

19.  On July 8, 2010, Mr. Randolph met with Petitioner and 

presented her with a “Final/Last Chance Agreement Documentation” 

disciplinary action because she had another unscheduled absence 

on July 1, 2010.  At the time of her July 1, 2010, absence, 

Petitioner had already exceeded the number of unscheduled 

absences allowed by the Hospital’s Attendance and Tardiness 

Policy.  Once again, Mr. Randolph counseled Petitioner regarding 

her absenteeism.  Petitioner understood that a “Last Chance” 

disciplinary action meant that if there were any more 

occurrences, she would be terminated.  

20.  Petitioner admitted that her absence on July 1 was 

unrelated to her finger injury.  She also admitted that she had 

no evidence that the July 8 “Final/Last Chance” disciplinary 

action was motivated by her race. 

21.  Mr. Randolph's counseling sessions with Petitioner on 

January 28, 2010, June 24, 2010, and July 8, 2010, were, in 

effect, a form of progressive discipline, conducted with the 

hope that Petitioner might improve her attendance and 

punctuality. 
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22.  Notwithstanding the prior Written Warning on June 24, 

and the “Last Chance” disciplinary action on July 8, as well as 

the fact that Petitioner had already exceeded the allowable 

number of unscheduled absences, Petitioner continued to violate 

the Hospital’s Attendance and Tardiness Policy. 

23.  Petitioner had two more unscheduled absences, one on 

November 12, 2010, and another on January 1, 2011.  Petitioner 

admitted that she had no evidence to show she worked on 

November 12, 2010, and acknowledged that she did not work on 

January 1, 2011. 

24.  Although Petitioner claimed that the January 1, 2011, 

absence was for a medical reason, she had not requested or 

obtained advance approval from EVS Management to be out of work 

on that date, thus, under the Hospital's policy, her absence 

constituted another “unscheduled” absence. 

25.  Petitioner was aware that if she had six occurrences 

of unscheduled absences within a rolling 12-month period, she 

could be terminated. 

26.  Because Petitioner had a total of eight occurrences of 

unscheduled absences during the previous rolling 12-month 

period, and because she had received prior disciplinary actions 

for violation of the Hospital's Attendance and Tardiness Policy, 

Mr. Lanctot decided to terminate Petitioner’s employment. 
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27.  Before actually terminating Petitioner, Mr. Lanctot 

had his clerical staff confirm that Petitioner had in fact been 

scheduled to work, and failed to work the number of times 

reflected on the prior disciplinary actions.  His staff checked 

and confirmed the number of “occurrences.”  Mr. Lanctot also 

conferred with Karen Oliver, the Vice President of Human 

Resources for the Hospital.  Ms. Oliver reviewed all of the 

documentation from a Human Resources perspective and concluded 

the termination was justified. 

28.  After conferring with Ms. Oliver, Mr. Lanctot met with 

Petitioner on January 3, 2011, to advise her of his decision to 

terminate her employment.  During this termination conference, 

Mr. Lanctot explained to Petitioner that he was terminating her 

employment for violation of the Attendance and Tardiness Policy.   

29.  Petitioner was terminated that same day, January 3, 

2012.  At the time of her termination, she had worked for the 

Hospital for one year and three months. 

30.  EVS Department Director Jeff Lanctot made the decision 

to terminate Petitioner’ employment.  As he had explained to 

Petitioner, the basis for her termination was her violation of 

the Hospital’s Attendance and Tardiness Policy. 

31.  At the final hearing, Petitioner acknowledged that, 

during her termination conference, Mr. Lanctot advised her that 

the reason he decided to terminate her employment was due to her 
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excessive unscheduled absences in violation of the Hospital's 

policy. 

32.  At no time prior to or during the termination 

conference did Petitioner make any complaint of race 

discrimination. 

33.  At the final hearing, while suggesting that her 

promotion to full-time employment was inconsistent with the 

Hospital's assertions that she was excessively absent, 

Petitioner admitted that she had no evidence that her 

disciplinary actions or termination were based on racial 

prejudice. 

34.  Petitioner also failed to demonstrate that a non-

minority employee, with a substantially similar employment 

situation and disciplinary record as her own, was treated more 

favorably.  Although Petitioner claimed that a non-minority 

employee named Crystal Simpkins received preferential treatment, 

Petitioner did not introduce admissible, non-hearsay, evidence 

to show the dates or time periods of Ms. Simpkins’ alleged 

unscheduled absences and tardiness.   

35.  Petitioner admitted that she had never looked at 

Ms. Simpkins’ employment file.  Petitioner also admitted that 

Ms. Simpkins worked a different shift than Petitioner and that 

Ms. Simpkins had a different supervisor than Petitioner. 
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36.  According to team lead Daisy Machuca, who was called 

as a witness by Petitioner, Petitioner was “missing a lot” of 

workdays and the Hospital applied its Attendance and Tardiness 

policy consistently to all its employees.  Ms. Machuca's 

testimony in that regard is credited.  

37.  There is no evidence that Mr. Randolph, who is black, 

or Mr. Lanctot, who hired Petitioner in the first place, or 

anyone else at the Hospital, ever said anything to Petitioner 

that was racially discriminatory. 

38.  Petitioner failed to introduce any evidence to 

indicate that, following her termination, she had been replaced 

by a non-minority or someone who was not black. 

39.  There was no credible evidence adduced at the final 

hearing showing that the Hospital has not applied its policies 

consistently to all of its employees, regardless of race.  And, 

the Petitioner failed to show that the Hospital terminated her 

employment because of her race.  Rather, the evidence shows that 

the Hospital terminated Petitioner based on her violation of the 

Hospital’s Attendance and Tardiness Policy.  

40.  In addition to her claim that she was terminated 

because of her race, Petitioner claims that the Hospital 

discriminated against her with regard to its "Paid Time Off" 

policy.  The Hospital's Paid Time Off (PTO) policy provides 

guidelines for requesting advance approval for all scheduled 
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absences.  The primary factors used by the Hospital in deciding 

whether to approve PTO requests are the operational needs of the 

department, scheduling needs, the order in which the requests 

are received, employee PTO usage, and the length of service if 

two or more requests are received at the same time.  

41.  In order to request PTO in the Environmental Services 

Department, where Petitioner worked, an employee on the evening 

shift was required to physically hand the PTO Request form to 

Mr. Randolph. 

42.  If Mr. Randolph denied the request, the employee could 

then bring the request to Mr. Lanctot and ask that he review 

Mr. Randolph’s denial of the request. 

43.  The Hospital maintains PTO request forms as part of 

its personnel records for its employees.  The Hospital’s records 

show that Petitioner submitted four requests for paid time off, 

and she was approved for three of her four requests. 

44.  According to Hospital records, Petitioner submitted 

her first request on May 18, 2010, to be off on June 11 and 12.  

That PTO request was approved by Mr. Randolph.  Petitioner 

submitted a second request on August 19, 2010, to be off 

August 27 through August 29.  Mr. Randolph initially disapproved 

this PTO request.  However, Petitioner spoke to Mr. Lanctot 

about it, and Mr. Lanctot decided to approve the request.  

Petitioner admitted this PTO request was ultimately approved. 
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45.  Petitioner submitted a third PTO request, which was 

undated, to be off from December 4 through December 8, 2010.  

Mr. Randolph denied this PTO request because two other 

housekeepers had already requested and been granted time off 

during that time.  Mr. Randolph explained his reasoning to 

Petitioner at the time of his denial of her request. 

46.  Petitioner suggests that denial of her third, undated 

PTO request was improper because another employee received the 

time off but her PTO request was denied.  While suggesting that 

the other employee received preferential treatment, Petitioner 

did not personally review the PTO Requests in the Hospital’s 

files, and thus had not seen the actual PTO request submitted by 

the other employee.  Review of the actual PTO file shows that 

the other employee's PTO request was not even for the same time 

frame as Petitioner's PTO request.  Petitioner otherwise failed 

to show that her third PTO request was denied because of her 

race. 

47.  Petitioner submitted her fourth PTO request on 

November 29, 2010, requesting to be off December 12 and 13.  

Mr. Lanctot approved this PTO Request.  In fact, Mr. Lanctot 

could not recall ever personally denying any of Petitioner’s PTO 

requests.  Both Mr. Randolph and Mr. Lanctot credibly testified 

that they did not destroy any PTO requests that were submitted 

to them by Petitioner. 
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48.  Petitioner also claims that there were other PTO 

requests which she submitted that were denied.  Those alleged 

requests, however, were not in the Hospital’s records.  In 

support of her claims, Petitioner presented copies of PTO 

requests with her handwriting only, which were not from the 

Hospital’s records.  Mr. Randolph denied that Petitioner had 

given any of these other requests to him, as required. 

49.  There are several inconsistencies on the copies of PTO 

requests that Petitioner alleges that she presented for approval 

but are not reflected in the Hospital's files.  On some of 

Petitioner’s copies, there were requests for days off that 

predated the date of the purported PTO request.  Another one of 

the copies included a request for leave on the same date as one 

of the four official PTO Request forms from Petitioner in the 

Hospital's files, but the signature and other writing on 

Petitioner's copy was starkly different than the Hospital’s 

official copy.   

50.  In addition, the only writing appearing on 

Petitioner’s copies is Petitioner’s own handwriting, and her 

copies contain no writing by any other Hospital employee.  

Further, the PTO request forms are required to be approved or 

denied in writing by a supervisor, before they become effective.  

Petitioner presented no records indicating the requests in her 

copies were ever approved or not. 
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51.  Considering the evidence, it is found that the only 

PTO requests submitted by Petitioner are the four PTO requests 

introduced by the Hospital in Exhibit R10. 

52.  There is no evidence that any of Petitioner's PTO 

requests were denied because of Petitioner's race.  The evidence 

presented by Petitioner was otherwise insufficient to show that 

the Hospital failed to apply its PTO policy, or any other 

policy, consistently to all of its employees, regardless of 

race. 

53.  The Hospital has an Equal Employment Opportunity (EEO) 

Policy that prohibits all unlawful forms of discrimination, 

harassment, and retaliation.  The EEO policy provides four 

alternative ways to make a discrimination complaint: (i) report 

complaint to the immediate supervisor, (ii) report complaint to 

a member of management, (iii) report complaint to the Human 

Resources Department, or (iv) call a confidential 1-800 Ethics 

Line number. 

54.  Employees are notified of the Hospital’s EEO policy 

during orientation and during annual Code of Conduct trainings.  

The Hospital’s EEO Policy is also set forth in the Employee 

Handbook and posted on posters throughout the Hospital. 

55.  Petitioner was familiar with the Hospital’s EEO 

Policy.  However, she never utilized the Hospital’s policy for 

making a complaint of race discrimination to anyone at the 
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Hospital at any time while she was employed by the Hospital.  

She also never called the Hospital’s confidential 1-800 Ethics 

Hotline number displayed in the Employee Handbook and on posters 

throughout the Hospital.  In fact, she never made any written 

complaint in any form to anyone about racial discrimination 

during her employment.  And, at no time during her employment 

did Petitioner ever complain of race discrimination to 

Mr. Lanctot, Mr. Randolph, or the Hospital's Director of Human 

Resources, Karen Oliver.
3/
 

56.  The first time that Petitioner made any written 

complaint of race discrimination was after her termination, when 

she filed her Charge of Discrimination with the Commission.   

57.  Inasmuch as Petitioner never made any complaint of 

race discrimination prior to her termination of employment, it 

necessarily follows that Mr. Lanctot, who made the decision to 

terminate Petitioner’s employment, had no knowledge of any such 

complaint at the time he made the decision to terminate her 

employment. 

58.  In sum, Petitioner failed to show that the Hospital 

discriminated against Petitioner by treating her differently or 

terminating her because of her race, and she also failed to show 

that the Hospital retaliated against her based on her filing a 

complaint of race discrimination, or because she engaged in any 

other protected activity. 
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CONCLUSIONS OF LAW 

59.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this 

proceeding pursuant to section 120.569 and subsection 120.57(1), 

Florida Statutes, and Florida Administrative Code Rule 

60Y-4.016(1). 

60.  The State of Florida, under the legislative scheme 

contained in sections 760.01–760.11 and 509.092, Florida 

Statutes, known as the Florida Civil Rights Act of 1992 (the 

Act), incorporates and adopts the legal principles and 

precedents established in the federal anti-discrimination laws 

specifically set forth under Title VII of the Civil Rights Act 

of 1964, as amended.  42 U.S.C. § 2000e, et seq. 

61.  The Florida law prohibiting unlawful employment 

practices is found in section 760.10.  This section prohibits 

discrimination “against any individual with respect to 

compensation, terms, conditions, or privileges of employment, 

because of such individual's race, color, religion, sex, 

national origin, age, handicap, or marital status.”  

§ 760.10(1)(a), Fla. Stat. 

62.  Pursuant to subsection 760.10(1), it is an unlawful 

employment practice for an employer to discharge or otherwise 

discriminate against an individual on the basis of race. 
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63.  Florida courts have held that because the Act is 

patterned after Title VII of the Civil Rights Act of 1964, as 

amended, federal case law dealing with Title VII is applicable.  

See, e.g., Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205, 

1209 (Fla. 1st DCA 1991). 

64.  As developed in federal cases, a prima facie case of 

discrimination under Title VII may be established by statistical 

proof of a pattern of discrimination, or on the basis of direct 

evidence which, if believed, would prove the existence of 

discrimination without inference or presumption.
4/
  Usually, 

however, direct evidence is lacking and one seeking to prove 

discrimination must rely on circumstantial evidence of 

discriminatory intent, using the shifting burden of proof 

pattern established in McDonnell Douglas Corp. v. Green, 

411 U.S. 792 (1973).  See Holifield v. Reno, 115 F.3d 1555, 1562 

(11th Cir. 1997). 

65.  Under the shifting burden pattern developed in 

McDonnell Douglas: 

First, [Petitioner] has the burden of 

proving a prima facie case of discrimination 

by a preponderance of the evidence.  Second, 

if [Petitioner] sufficiently establishes a 

prima facie case, the burden shifts to 

[Respondent] to “articulate some legitimate, 

nondiscriminatory reason” for its action.  

Third, if [Respondent] satisfies this 

burden, [Petitioner] has the opportunity to  
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prove by a preponderance that the legitimate 

reasons asserted by [Respondent] are in fact 

mere pretext. 

 

U.S. Dep't of Hous. & Urban Dev. v. Blackwell, 908 F.2d 864, 870 

(11th Cir. 1990)(housing discrimination claim); accord 

Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 22 (Fla. 3d 

DCA 2009)(gender discrimination claim)("Under the McDonnell 

Douglas framework, a plaintiff must first establish, by a 

preponderance of the evidence, a prima facie case of 

discrimination."). 

66.  Therefore, in order to prevail in her claim against 

the Hospital, Petitioner must first establish a prima facie case 

by a preponderance of the evidence.  Id.; § 120.57(1)(j), Fla. 

Stat. ("Findings of fact shall be based upon a preponderance of 

the evidence, except in penal or licensure proceedings or except 

as otherwise provided by statute and shall be based exclusively 

on the evidence of record and on matters officially 

recognized."). 

67.  "Demonstrating a prima facie case is not onerous; it 

requires only that the plaintiff establish facts adequate to 

permit an inference of discrimination."  Holifield, 115 F.3d at 

1562; cf., Gross v. Lyons, 763 So. 2d 276, 280 n.1 (Fla. 

2000)("A preponderance of the evidence is 'the greater weight of 

the evidence,' [citation omitted] or evidence that 'more likely 

than not' tends to prove a certain proposition."). 
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68.  Petitioner's Charge of Discrimination against the 

Hospital, in essence, alleges that Petitioner was subjected to 

disparate treatment and terminated because of her race.  

Petitioner's Charge of Discrimination also mentions retaliation.  

Petitioner, however, failed to prove her allegations. 

69.  Petitioner did not present any statistical or direct 

evidence of discrimination, and otherwise failed to present a 

prima facie case of discrimination based on disparate treatment. 

70.  In order to establish a prima facie case of race 

discrimination based on disparate treatment, a petitioner must 

show that: (1) she belongs to [a protected class]; (2) she was 

subjected to adverse job action; (3) her employer treated 

similarly-situated employees outside her classification more 

favorably; and (4) she was qualified to do the job.  Holifield, 

115 F.3d at 1562. 

71.  To demonstrate that similarly-situated employees 

outside her protected class were treated more favorably, 

Petitioner must show that a “comparative” employee was 

“similarly situated in all relevant respects,” meaning that an 

employee outside of Petitioner's protected class was "involved 

in or accused of the same or similar conduct" and treated in a 

more favorable way.  Id. 

72.  As far as the verbal counseling, written warnings, and 

final/last chance disciplinary actions that Petitioner received 
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prior to her termination, Petitioner failed to present evidence 

that similarly-situated employees outside Petitioner's protected 

class were or would have been treated any differently. 

73.  Petitioner also failed to present sufficient evidence 

to show disparate treatment resulting in her discharge by 

failing to identify another non-minority employee accused of 

similar violations of the Hospital's Attendance and Tardiness 

Policy who was not terminated, as was Petitioner. 

74.  Petitioner's proof of her allegation that the Hospital 

unfairly denied her PTO requests was also lacking. 

75.  Therefore, Petitioner did not establish a prima facie 

case of discriminatory discipline, discharge, or unfairness 

based on disparate treatment. 

76.  When a Petitioner fails to present a prima facie case 

the inquiry ends and the case should be dismissed.  Ratliff v. 

State, 666 So. 2d 1008, 1013 n.6 (Fla. 1st DCA 1996).  

77.  Even if Petitioner had established a prima facie case 

of discriminatory treatment or discharge, Respondent met its 

burden of demonstrating that it had legitimate, 

nondiscriminatory reasons for disciplining and then ultimately 

discharging Petitioner. 

78.  The Hospital demonstrated that the disciplinary 

actions taken against Petitioner, including her termination, 

were legitimate and based on Petitioner's violations of the 
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Hospital's policies.  The Hospital also presented evidence 

showing that most of Petitioner's PTO requests were granted, and 

that the one denial was fair and in accordance with the 

Hospital's protocol. 

79.  The evidence demonstrated that the Hospital acted on 

the Petitioner's repeated violations of policy without regard to 

her race, and demonstrated that it had legitimate, non-

discriminatory reasons for taking the actions that it did in 

disciplining and terminating Petitioner.  The evidence also 

showed that the Hospital did not unfairly deny any of 

Petitioner's PTO requests, and had a legitimate reason for the 

one denial. 

80.  Petitioner offered no proof that the Hospital’s 

proffered reasons for disciplining or discharging her, or for 

denying her PTO request, were pretexts for unlawful 

discrimination based on Petitioner's race.  In proving that an 

employer's asserted reason is merely a pretext:  

A plaintiff is not allowed to recast an 

employer's proffered nondiscriminatory 

reasons or substitute [her] business 

judgment for that of the employer.  Provided 

that the proffered reason is one that might 

motivate a reasonable employer, an employee 

must meet that reason head on and rebut it, 

and the employee cannot succeed by simply 

quarreling with the wisdom of that reason. 

 

Chapman v. AI Transport, 229 F.3d 1012, 1030 (11th Cir. 2000). 
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81.  Although Petitioner felt that the reasons for her 

discipline and termination must have been discriminatory, the 

evidence does not support her claim.  Petitioner’s speculation 

as to the motives of the Hospital, standing alone, is 

insufficient to establish a prima facie case of discrimination.  

See, e.g., Lizardo v. Denny’s, Inc., 270 F.3d 94, 104 (2d Cir. 

2001) (Plaintiffs have done little more than cite to their 

mistreatment and ask the court to conclude that it must have 

been related to their race.  This is not sufficient.”). 

82.  For the foregoing reasons, it is concluded that 

Petitioner failed to establish her claim of discrimination under 

the theory of disparate treatment. 

83.  Petitioner also failed to demonstrate that the 

Hospital unlawfully retaliated against her.  Petitioner 

presented no direct evidence of retaliation.  Thus, under the 

same burden of proof analysis discussed above, Petitioner must 

first establish a prima facie case.  In order to demonstrate a 

prima facie case of retaliation, Petitioner must show: (1) that 

she was engaged in statutorily-protected expression or conduct; 

(2) that she suffered an adverse employment action; and (3) that 

there is some causal relationship between the two events.  

Holifield, 115 F.3d at 1566. 



25 

84.  Petitioner failed to establish a causal link between 

any alleged protected conduct and the adverse employment 

actions. 

85.  As to whether Petitioner was engaged in statutorily-

protected conduct or expression, Petitioner asserted at the 

final hearing, for the first time, that, prior to her 

termination, she complained about a sexual comment made by her 

supervisor.  Her claim of retaliation, as set forth in her 

Charge of Discrimination, however, is based on race, not gender 

or sexual harassment.  As noted in the Findings of Fact, above, 

there is no evidence that Petitioner, prior to her discharge, 

complained that she was being discriminated against because of 

her race. 

86.  Petitioner's assertion, for the first time at the 

final hearing, that her complaint about her supervisor's sexual 

comment somehow supports her claim for retaliation, is beyond 

the scope of her Charge of Discrimination.  Therefore, her claim 

of retaliation on that basis is not cognizable in this 

proceeding.  See Chambers v. American Trans Air, Inc., 17 F.3d 

998, 1003 (7th Cir. 1994)(“[T]o prevent circumvention of the 

[FCHR’s] investigatory and conciliatory role, only those claims 

that are fairly encompassed within a [timely-filed complaint] 

can be the subject of [an administrative hearing conducted 

pursuant to Sections 120.569 and 120.57, Florida Statutes]”). 
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87.  Even if Petitioner had timely asserted her complaint 

about her supervisor's sexual comment in support of her claim of 

retaliation, the Hospital advanced legitimate, non-retaliatory 

reasons for Petitioner's disciplines and termination, as well as 

the manner in which Petitioner's PTO requests were handled. 

88.  Like the disparate treatment analysis, above, in 

claims asserting retaliation, once an employer offers a 

legitimate, non-discriminatory reason to explain the adverse 

employment action, a Petitioner must prove that the proffered 

reason was pretext for what actually amounted to discrimination.  

Id.  Rather than supported by credible evidence, the only 

support Petitioner has for the Hospital's alleged discriminatory 

motives is based upon Petitioner's unsupported opinion which, 

standing alone, is insufficient.  See Lizardo, supra. 

89.  Petitioner did not carry her burden of persuasion 

necessary to state a prima facie case for her claims of 

discrimination or retaliation under any theory advanced by 

Petitioner.  Even if she had, the Hospital proved legitimate, 

nondiscriminatory reasons for the discipline and termination of 

Petitioner's employment, which Petitioner failed to show were a 

mere pretext for unlawful discrimination.   

90.  Therefore, it is concluded, based upon the evidence, 

that the Hospital did not violate the Florida Civil Rights Act 
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of 1992, and is not liable to Petitioner for discrimination in 

employment or unlawful retaliation. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

enter a Final Order dismissing Petitioner’s Charge of 

Discrimination and Petition for Relief consistent with the terms 

of this Recommended Order. 

DONE AND ENTERED this 18th day of September, 2012, in 

Tallahassee, Leon County, Florida. 

S 

JAMES H. PETERSON, III 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 18th day of September, 2012. 

 

 

ENDNOTES 

 
1/
  Unless otherwise indicated, all references to the Florida 

Statutes, Florida Administrative Code, and federal laws are to 

the current versions which have not substantively changed since 

the time of the alleged discrimination. 

 



28 

2/
  Even though Petitioner was having trouble following the 

Hospital's policies, Mr. Lanctot changed Petitioner's employment 

status from PRN to full-time with benefits, because Petitioner 

was working a lot of hours.  

 
3/
  Although not mentioned in her Charge of Discrimination, at 

the final hearing, there was evidence that, prior to her 

termination, Petitioner complained to Ms. Oliver about her 

supervisor, Mr. Randolph.  Petitioner recalled that it was in 

late November or early December, 2011.  According to Petitioner, 

she complained because Mr. Randolph had asked Petitioner 

something about her sex life.  Ms. Oliver recalled that 

Petitioner and a co-worker had met with her to complain about 

Mr. Randolph's management style; that he was overseeing them too 

diligently.  Ms. Oliver could not recall the exact timing of the 

meeting, but estimated that it was several months before 

Petitioner's termination.  Aside from being beyond the scope of 

Petitioner's Charge of Discrimination, the evidence adduced at 

the final hearing did not otherwise show that Petitioner's 

discipline, termination, or the way she was treated as an 

employee were in any way related to her complaint about 

Mr. Randolph. 

 
4/
  For instance, an example of direct evidence in an age 

discrimination case would be the employer's memorandum stating, 

“Fire [petitioner] – he is too old,” clearly and directly 

evincing that the plaintiff was terminated based on his age.  

See Early v. Champion Int'l Corp., 907 F.2d 1077, 1081 (11th 

Cir. 1990)). 
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