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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

WESTERN ULYSSE, 

 

 Petitioner, 

 

vs. 

 

STEAK N SHAKE, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-0116 

   

RECOMMENDED ORDER 

 

Pursuant to notice to all parties, a final hearing was 

conducted in this case on July 27, 2012, in Orlando, Florida, 

before Administrative Law Judge R. Bruce McKibben of the Division 

of Administrative Hearings.  The parties were represented as set 

forth below.   

APPEARANCES 

For Petitioner:  Jerry Girley, Esquire 

      The Girley Law Firm, P.A. 

      125 East Marks Street 

      Orlando, Florida  32803 

 

 For Respondent:  Heather J. Casagrande, Esquire 

      Ogletree, Deakins, Nash, 

        Smoak and Stewart, P.C. 

      Suite 3600 

      100 North Tampa Street 

      Tampa, Florida  33602 

 

STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent, Steak N Shake, 

discriminated against Petitioner, Western Ulysse, on the basis of 
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his national origin (Haitian), or race (black), in violation of 

the Florida Civil Rights Act. 

PRELIMINARY STATEMENT 

Petitioner filed an employment complaint with the Florida 

Commission on Human Relations dated June 23, 2011.  Upon review 

and consideration of the complaint, the Commission entered a 

Notice of Determination: No Cause, dated December 15, 2011.  

Petitioner then filed a Petition for Relief, seeking a de novo 

formal administrative hearing to contest the finding of No Cause.  

The Petition was forwarded to the Division of Administrative 

Hearings (DOAH) on January 10, 2012, and assigned to the 

undersigned Administrative Law Judge.  On July 26, 2012, 

Respondent filed a Motion for Summary Final Order; the motion was 

denied on the bases of timeliness and lack of jurisdiction. 

A final hearing was held on July 27, 2012, in Orlando, 

Florida.  Petitioner testified on his own behalf and did not 

offer any exhibits into evidence.  Respondent called one witness, 

Judith Freeman, and introduced the video-taped deposition of one 

other witness, Lori Briel.  Respondent's Exhibits 6, 7, 9, 11, 

12, 14, 25, 28 through 30, and rebuttal Exhibit 1 were admitted 

into evidence.  A copy of the video-taped deposition was also 

made part of the record. 

Petitioner objected to the presentation of Ms. Briel's 

deposition in lieu of attendance at final hearing.  Petitioner 



3 

 

argued that there are only limited exceptions in Florida Rules of 

Civil Procedure 1.330.  One of those exceptions, however, is that 

"the party offering the deposition has been unable to procure 

the attendance of the witness by subpoena."  Fla. R. Civ. 

P. 1.330(a)(3)(D).  Ms. Briel, who purportedly had started a new 

job just days prior to the final hearing, was subpoenaed by 

Respondent, but did not appear at final hearing.  Thus, it was 

appropriate to use the deposition transcript in lieu of live 

testimony.  Further, under Florida Administrative Code Rule 

28-106.211, the Administrative Law Judge may take whatever action 

necessary to promote the just, speedy, and inexpensive 

determination of all aspects of the case.  Petitioner was 

represented by counsel at the deposition of Ms. Briel, thereby 

alleviating any prejudice which might inure from using her 

deposition.  It is ordered that use of the deposition is 

consistent with the rules, would promote the just and speedy 

determination of facts, and is proper in all respects.  

At the conclusion of the final hearing, the parties advised 

that a copy of the transcript would be ordered.  By rule, the 

parties were allowed ten days from the filing of the transcript 

at DOAH to file their proposed recommended orders (PROs).  The 

Transcript was filed at DOAH on August 3, 2012.  Respondent 

timely filed a PRO, and it was considered in the preparation of 

this Recommended Order.  Petitioner did not file a PRO until 
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August 20, 2012, some three weeks after it was due.  Respondent 

did not file an objection to Petitioner's late-filed PRO, so both 

parties' PROs were considered in the preparation of this 

Recommended Order. 

FINDINGS OF FACT 

 1.  Petitioner is a black man, born in Haiti.  He was hired 

by Steak N Shake on April 26, 1998, as a production worker and 

cook.  He was later promoted to a manager position at Store 

No. 281 in Lake Buena Vista.  He worked at that store for about 

eight years and then transferred to Store No. 280 on West 

Colonial Drive in Orlando (the "Store") on an unspecified date.  

The general manager at the Store was Judith Freeman, a white 

female.  There was one other manager at the store, Ilia Velez, a 

Hispanic woman.
1/
 

 2.  Petitioner's duties as manager at the Store included 

providing good service to customers, maintaining an appropriate 

number of employees each day, ordering food and other supplies 

for the Store, and ensuring cleanliness and orderliness at the 

Store.  It was also the duty of managers to make bank deposits of 

daily receipts.  Petitioner did not have an exact time for 

starting work each day, but said he normally started at about 

noon for the "day shift." 

 3.  Each and every day, managers at the Store would complete 

a Daily Cash to Account for Form (the "TAF Form"), reflecting the 
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amount of money collected on each of the three daily shifts.  The 

first shift was late night/early morning; the second shift was 

the day shift; and the third shift was evening.  As day-shift 

manager, Petitioner would sign the TAF Form for receipts from the 

night shift.  It was then incumbent upon him to deposit the 

collected monies at the bank.  A TAF Form was to be signed by two 

individuals, one of whom (generally a manager) would indicate by 

his/her signature that they would be responsible for depositing 

the receipts. 

 4.  According to Steak N Shake policy, deposits had to be 

made at the bank by a manager "and one other Steak N Shake 

employee.  NO ONE GOES TO THE BANK ALONE."  That policy was in 

place at the Store when Petitioner served as manager.  However, 

it was common practice at the Store for Petitioner or another 

manager to go to the bank alone.  Petitioner knew the policy and 

knew that his employment could be terminated for violating the 

policy.  He explained that sometimes on first shift there were 

only two people at the store in the morning, so he had to go to 

the bank alone.  Steak N Shake policies allow for a police 

officer to substitute as one of the two required persons.  

Further, an employee who cannot comply with the policy is 

supposed to contact the district manager as soon as possible.  

Nonetheless, the policy was routinely ignored by managers at the 

Store during the 2011 time-frame. 
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5.  It was also policy for the bank deposit to be made 

before 11:00 a.m. for the previous night's receipts.  Petitioner 

did not explain how he complied with that requirement when he 

normally arrived at work at noon.  He apparently worked earlier 

shifts some days and day shifts other days, but there is 

insufficient evidence in the record to substantiate that 

presumption. 

6.  On May 24, 2011, however, Petitioner testified that he 

arrived at work around 7:00 a.m.  At approximately 10:41 a.m., 

Petitioner signed the TAF Form from the previous day, indicating 

a deposit amount of $770.47 (the "Deposit").  Petitioner signed 

the TAF Form on the line of the form designated "Witnessed By" 

when, in fact, he, as manager, should have signed on the line 

designated "Deposited By."  On this particular form, it appears 

the manager and the other employee signed on the wrong lines.  

Regardless of that scrivener's error, Petitioner became 

responsible for taking the Deposit to the bank once he signed the 

TAF Form.   

7.  Petitioner said there were only two people working that 

morning, but the work schedule for the Store indicates at least 

five other persons were on the schedule for that morning.  None 

of the workers was called to testify at final hearing, but the 

general manager, Ms. Freeman, said she believed they were all 

working that day.  Ms. Freeman was also scheduled to work that 
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day, but was taking part in management training outside the 

store. 

8.  Petitioner did not notify the district manager that he 

could not comply with the banking policy.   

9.  The Deposit was never received by the bank.  Petitioner 

said at final hearing that he did not go to the bank with the 

Deposit, even though he had signed for it.  He believes he sent 

another manager with the Deposit because it was very busy that 

morning, and there were not enough employees available to handle 

the work.  His testimony in that regard is not persuasive, 

because the bank deposit slip for May 24, 2011, was signed by 

Petitioner. 

10. On June 9, 2011, the general manager, Ms. Briel, was 

told that the Deposit had never been made at the bank.  She 

contacted the Store's general manager, Ms. Freeman, and asked her 

to investigate.  Ms. Freeman did so, but could not locate the 

missing money.  The bank also tried, but failed to locate the 

missing money. 

11. Ms. Freeman then contacted Petitioner to let him know 

the Deposit he had signed for was missing.  Petitioner was given 

the opportunity to replace the missing money from his own funds 

to prevent termination of his employment, but said he did not 

have sufficient money in his account to do so.  After completing 

her investigation, Ms. Freeman met Ms. Briel at a site away from 
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the Store and disclosed her findings.  Per protocol, the police 

were called to investigate the missing funds.  No arrest was ever 

made, however.  

12. Ms. Briel considered Ms. Freeman's findings, consulted 

with the division president, the human resources department, and 

legal counsel and decided to terminate Petitioner's employment 

with Steak N Shake.  Ms. Briel also issued counseling statements 

to Ms. Freeman and Ms. Velez relating to their failure to 

strictly adhere to the banking policies.  Ultimately, Ms. Freeman 

was demoted to restaurant manager and transferred to another 

store due, in large part, to the violation of company policies 

relating to bank deposits. 

13. Petitioner had been counseled several times for 

shortcomings, but none of the violations were related to banking 

policies.  Nonetheless, Petitioner was made aware that further 

disciplinary action against him for any issue may result in the 

termination of his employment. 

14. Petitioner feels he was treated differently than 

Ms. Velez, who he maintains also lost a deposit.  However, 

Ms. Velez's deposit was ultimately accounted for by the bank, 

which had made a mistake.  Petitioner's deposit was never 

accounted for by the bank or by anyone else.  Ms. Velez's 

employment with Steak N Shake was ultimately terminated for 

"performance issues." 
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15. Other managers have lost deposits and/or stolen money 

from Steak N Shake.  In every instance, the offending manager's 

employment was terminated.  There is zero tolerance at Steak N 

Shake for misappropriation of money. 

16. Petitioner cannot recite any incident of discrimination 

against him by Steak N Shake on the basis of his race or national 

origin.  Petitioner did not ever avail himself of the procedures 

for issuing a complaint based on discrimination while he was 

employed at Steak N Shake. 

CONCLUSIONS OF LAW 

 17. The Division of Administrative Hearings has 

jurisdiction over this matter pursuant to section 120.57 and 

120.569, Florida Statutes.
2/
 

 18. Petitioner claims discrimination under the Florida 

Civil Rights Act, sections 760.01 through 760.11, Florida 

Statutes.  Section 760.10(1) states that it is unlawful for an 

employer to discharge or otherwise discriminate against an 

employee on the basis of, inter alia, his or her place of 

national origin or race. 

 19. Petitioner has the burden of proving by a preponderance 

of the evidence that Steak N Shake committed an unlawful 

employment practice.  Fla. Dep't of Transp. v. J.W.C. Co., Inc., 

396 So. 2d 778 (Fla. 1st DCA 1981).  Petitioner is claiming 
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intentional discrimination by Steak N Shake, an unlawful 

employment practice. 

 20. Discriminatory intent can be established through direct 

or circumstantial evidence.  Schoenfeld v. Babbitt, 168 F.3d 

1257, 1266 (11th Cir. 1999).  Direct evidence of discrimination 

is evidence that, if believed, establishes the existence of 

discriminatory intent behind an employment decision without 

inference or presumption.  Maynard v. Bd. of Regents, 342 F.3d 

1281, 1289 (11th Cir. 2003). 

 21. "'Direct evidence' is composed of 'only the most 

blatant remarks, whose intent could be nothing other than to 

discriminate' on the basis of some impermissible factor."  

Schoenfeld v. Babbitt, supra.  There is no direct evidence of 

discrimination in this case. 

 22. Absent direct evidence, a person who claims to be a 

victim of intentional discrimination may "establish their case 

through inferential and circumstantial evidence."  Kline v. Tenn. 

Valley Auth., 128 F.3d 337, 348 (6th Cir. 1997).  When attempting 

to prove a case through circumstantial evidence, the shifting 

burden analysis set forth in McDonnell Douglas v. Green, 411 U.S. 

792 (1973), should be applied.  Under this analysis, the charging 

party bears the initial burden of establishing a prima facie case 

of discrimination.  If proven, then the burden would shift to the 

employer to articulate a legitimate, non-discriminatory 
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explanation for the employment action.  See Dep't of Corr. v. 

Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991).  The employer has 

a burden of production, not persuasion, and need only present 

evidence that the decision was non-discriminatory.  Id. 

 23. It is up to the employee to then present evidence to 

demonstrate that the reasons given by the employer for its 

actions are a pretext for discrimination.  Schoenfeld v. Babbitt, 

supra, at 1267.  The employee must directly show that a 

discriminatory reason more likely than not motivated the decision 

or, in the alternative, show that the proffered reason for the 

employment decision is not worthy of belief.  Dep't of Corr. v. 

Chandler, supra, at 1186; Alexander v. Fulton Cnty., 207 F.3d 

1303 (11th Cir. 2000). 

 24. This shifting burden of proof and production does not 

change the fact that the ultimate burden of persuading the trier 

of fact that the employer intentionally discriminated against the 

employee remains with the employee.  EEOC v. Joe's Stone Crabs, 

Inc., 296 F.3d 1265, 1273 (11th Cir. 2002). 

 25. In order for Petitioner in this action to establish his 

prima facie case, he must show that:  (1) he is a member of a 

protected class; (2) he was qualified for his position; (3) he 

was subjected to an adverse employment action; and (4) his 

employer treated similarly-situated employees, outside of his 

protected class, more favorably than he was treated.  See 
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McDonnell, supra; Burke-Fowler v. Orange Cnty., 447 F.3d 1319, 

1323 (11th Cir. 2204); Maynard v. Bd. of Regents of the Div. of 

Univs. of the Fla. Dep't of Educ., 342 F.3d 1281 (11th Cir. 

2003); Dep't of Child. and Fams. v. Garcia, 911 So. 2d 171 

(Fla. 3d DCA 2005). 

 26. Clearly Petitioner in the instant action is a member of 

a protected class, specifically his Haitian national origin and 

his race, which he described as "black."  He was also qualified 

for his position, having served several years as a store manager.  

The adverse employment action taken by the employer was discharge 

of Petitioner from his position.  However, there is no showing, 

whatsoever, that Steak N Shake treated similarly-situated 

employees outside Petitioner's protected class more favorably 

than he was treated.   

27. There is no evidence of discrimination in this case.  

The termination of Petitioner's employment by Respondent was 

based on Petitioner's loss of Steak N Shake revenues for which he 

was responsible. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that a final order be entered by the 

Florida Commission on Human Relations denying Western Ulysse's 

Petition for Relief. 
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DONE AND ENTERED this 28th day of August, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

R. BRUCE MCKIBBEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 28th day of August, 2012. 

 

 

ENDNOTES 

 
1/
  There is a hierarchy of management at Steak N Shake.  A 

"manager" is the lowest level of management, followed by a 

restaurant manager, a general manager, and then a district 

manager. 

 
2/
  Unless specifically stated otherwise herein, all references to 

the Florida Statutes will be to the 2012 version. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

                                             

                                    

LUTHER E. COUNCIL, JR., 

 

     Petitioner, 

 

vs. 

 

CITY OF TALLAHASSEE, 

 

     Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

 

Case No. 12-1124 

RECOMMENDED ORDER 

 

 On July 17 and 18, 2012, a duly-noticed hearing was held in 

Tallahassee, Florida, before F. Scott Boyd, an Administrative 

Law Judge assigned by the Division of Administrative Hearings.   

APPEARANCES 

 

For Petitioner:  Luther E. Council, Jr., pro se 

     1242 Wakulla Arran Road 

     Crawfordville, Florida  32327 

 

For Respondent:  Hetal H. Desai, Esquire 

Linda R. Hudson, Esquire 

     City of Tallahassee 

     300 South Adams Street, Box A-5 

     Tallahassee, Florida  32301 

                        

STATEMENT OF THE ISSUE 

 

 The issue is whether the Respondent committed an unlawful 

employment practice under section 760.10, Florida Statutes 

(2011), by discriminating against Petitioner on the basis of 

race or age, and if so, what remedy should be ordered. 
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PRELIMINARY STATEMENT 

 

On September 6, 2011, Petitioner filed a complaint with the 

Florida Commission on Human Relations (Commission), alleging 

that the City of Tallahassee (City) had discriminated against 

him based upon his race and age in failing to hire him for the 

position of Building Official or interview him for the position 

of Facilities Manager.  On February 27, 2012, the Commission 

issued a Notice of Determination of No Cause, and on March 27, 

2012, Petitioner filed a Petition for Relief.  On March 28, 

2012, the matter was referred to the Division of Administrative 

Hearings for assignment of an administrative law judge. 

Pursuant to several pre-hearing motions, discovery of 

certain correspondence from the City Attorney was denied, and 

issues at hearing were narrowed to exclude information relating 

to:  alleged violation of veterans' preference requirements; the 

truth or falsity of events relating to Petitioner's termination 

from employment at Wakulla County; uncorroborated hearsay as to 

Petitioner's performance at the job interview; inappropriate 

behavior of City of Tallahassee officials in unrelated matters; 

and the truth or falsity of events involving Petitioner at the 

City of Tallahassee occurring prior to the date the position of 

Building Official was first advertised.  
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The case was noticed for hearing on July 17 and 18, 2012, 

in Tallahassee.  Pursuant to agreement of the parties, and based 

upon stipulations between the parties as to facts necessary to 

support a prima facie case, Respondent presented its case first, 

offering 30 exhibits, admitted without objection, and the 

testimony of 10 witnesses.  Respondent's Exhibit 55, a composite 

exhibit related to the grounds for Petitioner's termination from 

Wakulla County, was admitted for impeachment purposes only.  

Petitioner testified himself and offered two exhibits, which 

were admitted without objection.      

The three-volume Transcript of proceedings was filed with 

the Division on July 31, 2012.  Petitioner timely filed a 

Proposed Recommended Order, which was considered.  Respondent’s 

Proposed Recommended Order was filed late, and was not 

considered. 

FINDINGS OF FACT 

1.  The City of Tallahassee is a Florida municipality that 

employs over 15 persons. 

2.  Mr. Luther E. Council, Jr., "grew up" in a construction 

company.  His father and two uncles had started Council Brothers 

Construction in the backyard of his home, doing plumbing, fire 

protection, and heating and air conditioning contracting.  

Council Brothers grew into a large corporation and expanded into 

general contracting.  Luther E. Council, Jr., had "a shovel in 
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his hand" from age ten and has been in construction all of his 

life, except for time spent in the military.  In the U.S. Navy, 

he worked in avionics.  He was injured in the military and is 

now partially disabled from that service-connected injury.   

3.  Mr. Council subsequently worked in numerous jobs 

involving various aspects of construction, with such well known 

employers as Ingalls Shipbuilding, Brown and Root, Union 

Carbide, and Hays Mechanical Contractors, as well as the State 

of Florida, before accepting a job with the City of Tallahassee 

in 1996.  He worked for the City for over ten years, departing 

as Chief Mechanical Inspector in the Division of Building 

Inspections in 2007.  Mr. Council then took a position as the 

Director of the Division of Building Inspections (Building 

Official) for Wakulla County.  He was terminated from that 

position in November of 2009.       

4.  Mr. Ronnie Spooner, the Building Official for the City 

of Tallahassee, had nearly 26 years of service with the City and 

was going to retire at the end of 2010.  He was a person who had 

the respect of contractors, paid great attention to customer 

service, and had strong leadership skills.  He could represent 

the City both with builders and in more formal or sophisticated 

settings, such as presentations before the Chamber of Commerce.  

The City hoped to replace Mr. Spooner with someone of similar 

abilities. 
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5.  On or about December 2, 2010, Ms. Karen Jumonville, 

Director of the Growth Management Department for the City, 

submitted a Position Information Questionnaire (PIQ) that had 

been completed by Mr. Spooner to the Human Resources Department.  

This document described essential job responsibilities of the 

Building Official position, outlined required education, 

experience, and certifications needed to perform the job, and 

listed specialized skills, knowledge, or abilities that were 

required or desirable.  The PIQ indicated that a bachelor's 

degree and seven to eight years of work experience were 

preferred.  It indicated that a Class E driver's license and 

Standard Building Code Administrator certification were 

required.   

6.  On or about December 8, 2010, the Job Specifications 

for the Building Official were revised.  The "Minimum Training 

and Experience" requirements were described as follows: 

"Possession of a bachelor's degree in engineering, architecture 

or a construction related field and five years of experience in 

building inspection, construction or design in compliance with 

Florida Building Code; or an equivalent combination of training 

and experience.  Two years of the required experience must have 

been in a supervisory or administrative capacity."  The 

"Necessary Special Requirements" section required a valid 

license as a Florida Building Code Administrator and further 
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provided that, "At the time of appointment, must possess one of 

the following:  a bachelor's degree in engineering, architecture 

or a construction related field; a current active or inactive 

general or building contractors license, preferably issued by 

the State of Florida Department of Business and Professional 

Regulation; or designation as a Certified Public Manager by an 

accredited college or university." 

7.  The City's Building Official is responsible for 

overseeing the pulling of permits, inspections, land use 

reviews, site plans, and Code enforcement, supervising about 30 

employees.   

8.  Mr. Jay Townsend is the Assistant City Manager for 

Development and Transportation Services.  He oversees the 

Departments of Planning, Growth Management, Public Works, 

StarMetro, and Aviation, and also has oversight of two sub-

departments, the Capital Regional Planning Agency and Blueprint 

2000.  

9.  Mr. Townsend testified that the Building Official 

position as initially advertised in December had a closing date, 

but that he subsequently directed that the position vacancy 

listing be re-posted to indicate an "open until filled" 

deadline.  He testified that he had not looked at the pool of 

applicants who had applied when he directed the re-posting, and 

that he just generally preferred to leave postings open longer.  
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10.  When applications for an open position are received, 

the City's Human Resources Department conducts screening to 

ensure that applicants meet the minimum requirements for the 

position.  

11.  The Human Resources Department prepared a list of 

eligible applicants that was sent to Ms. Jumonville.  The 

Eligibility Report, as revised on or about March 22, 2011, 

included the names of Mr. Council and Mr. Sherman Dale Baker, 

the person ultimately chosen for the position, among others.  

12.  Mr. Council did not have a college degree, but had 

equivalent training and experience.  He possessed a valid 

license as a Florida Building Code Administrator, a Florida 

Class "E" driver's license, and a Building Contractor's license.  

His many years of experience and licensure in plumbing, 

mechanical, underground utilities, fire protection, gas, and 

electrical qualified him for the position of Building Official 

with the City.   

13.  An initial applicant screening team consisting of 

Ms. Jumonville, Mr. Spooner, Mr. Jerry McFarland, Mr. Kenny 

Locke, Ms. Anne Randolph, Mr. Steve Schafer, and Mr. Mike 

Garangy was created. 

14.  In March, the screening committee ranked 37 eligible 

applicants, with each member of the committee giving each 

applicant an "A", "B", or "C" ranking, sometimes with a "+" or 
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"-".  The scores were then averaged using a weighted scale, 

giving each "A" a value of 3, each "B" a value of 2, and each 

"C" a value of 1, with a plus or minus adding or subtracting a 

quarter point, respectively.  These were purely subjective 

rankings.  These rankings were annotated in a report dated 

March 30, 2011. 

15.  In the final rankings of the screening committee, 

Mr. Freeland received the highest score of 18.75.  Mr. Dodson 

had a score of 18.25.  Mr. Baker scored at 16.5, and Mr. Council 

scored at 16.   

16.  Ms. Jumonville chose candidates from the list for 

interviews, with Mr. Townsend's concurrence.  Three applicants 

who had ranked higher than Mr. Council had withdrawn their 

applications.  Six applicants were selected as candidates to be 

interviewed:  Mr. Freeland; Mr. Dodson; Mr. Baker; Mr. Council; 

Mr. Menendez; and Mr. Fadiora.  Mr. Council was selected for an 

interview based upon his point score, his qualifications, and 

his status as a veteran.  Mr. Menendez, who had received only 

ten points, and Mr. Fadiora, who had received only nine, were 

also selected for interviews, although other individuals had 

received higher point totals.  Mr. Townsend testified that the 

City always tries to maintain a good demographic mix.  

Mr. Council was chosen for an interview, and does not allege 
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that the choice of those to be interviewed constituted 

discrimination against him. 

17.  The City established two committees to interview the 

candidates and provide recommendations.  Ms. Jumonville selected 

the members of each committee.  The candidates were to appear 

before each committee, which would independently interview them 

and rank them in order of preference.   

18.  The Employee Committee consisted of six City employees 

who would be expected to have some contact with the new Building 

Official:  Ms. Laura Williams, Assistant to the Building 

Official; Mr. Daniel Mann, Supervisor in Inspection Services; 

Ms. Carol Horsey, Permit Technician; Mr. Dwight Arnold, Manager 

of Land Use and Development Services; Mr. Doug Berman, Land Use 

Administrator; and Mr. Doug Moore, Supervisor of the Records 

Management/Technician Team. 

19.  The Executive Committee consisted of senior City 

officials and Department Directors, as well as a couple of 

"customers":  Mr. Jay Townsend; Ms. Jumonville; Mr. Gabe 

Menendez, Director of Public Works; Ms. Sabrina Holloman, 

Director of Information Systems Services; Mr. Laurie Dozier, 

President of Mad Dog Construction; and Mr. Mark Llewellyn, CEO 

of Genesis Group, an engineering firm. 

20.  Interview questions were solicited from each committee 

member, narrowed down, and compiled into a document for each 
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group.  Members of the interview committees were given 

information from the employment applications of the six 

candidates prior to the interviews.   

21.  While the age of the candidates was not provided to 

the committee members, it would have been possible for them to 

roughly calculate the likely age of the candidates from high 

school education information or in some cases from Florida 

Driver's License numbers.  Mr. Council's records showed receipt 

of a GED from Rickards High School in 1969; Mr. Baker's records 

showed receipt of a diploma from Clinton High School in 1978.  

The race of each candidate was indicated.  Mr. Council's 

application showed his race as "AMIND" and Mr. Baker's showed 

his race as "WHITE."  

22.  Prior to the interviews, on the morning of April 14, 

2011, Mr. Council e-mailed Ms. Jumonville and asked for a copy 

of the questions that would be asked during the interview if 

they were being made available prior to the interviews.  He also 

asked how many people were being interviewed, and asked about 

the purpose of having two different committees interview all 

applicants.  Ms. Jumonville forwarded the e-mail to Mr. Travis 

Parsons in the Human Resources Department, who responded by e-

mail to Mr. Council.  In his e-mail, Mr. Parsons explained that 

it was not past practice of the City to release the questions 

beforehand; that there were six individuals being interviewed, 
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but that Mr. Council should use the public records request 

process to receive their names; and that the use of multiple 

interview teams was becoming more prevalent in recent years, 

with the purpose of obtaining different perspectives. 

23.  Mr. Council e-mailed a reply to Mr. Parsons, asking if 

all applicants would be asked the same questions, and explaining 

that his concern was in being judged fairly by each committee 

member.  He wrote, "There are a few people, in Growth 

Management, I could not be judged fairly even with a hand full 

of $100.00 bills in both hands for them.  If any of these people 

are on either committee, I would have a problem."  He went on to 

explain that he had earlier had an interview for a different job 

in which he was the last candidate to be interviewed, and that 

when he went in for his interview the candidate who had 

interviewed before him was being congratulated on his selection 

for the job.  Mr. Council said this individual had the interview 

questions two days prior to that interview, and that this 

individual was also an applicant for the Building Official 

position.  Mr. Council stated he only wanted to be treated 

fairly, not knowing if this individual was being interviewed or 

not.  He concluded by stating that "At this time, I will reserve 

all of my rights for a 'public records request' for all 

information/materials/emails/recordings/scratch pads/etc. until 

after the selection has been made." 
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24.  The interviews were held on April 14 and 15, 2011.  

Mr. Council wore a dress shirt and tie, but no business jacket.  

Shortly before his interview, Mr. Council cut his hand on a 

paper towel dispenser.  His hand bled for about 15 minutes due 

to the effects of blood thinning medication.  Mr. Council 

wrapped his hand with bandages and went on to the interviews.  

25.  At the interviews, Mr. Council greeted everyone and 

was not disrespectful.  In telling about himself, Mr. Council 

brought up the fact that he had been terminated from employment 

as the Building Official for Wakulla County, stating that he had 

been wrongly dismissed.  He generally answered the questions he 

was asked, but was not succinct in his responses.  He did not 

often give specific examples to support his answers.  

26.  One member of the Employee Committee testified that he 

knew Mr. Council was a Native-American, while another testified 

he was unaware of that fact.  There was no discussion among the 

committee members of the age or race of any candidate.  The 

Employee Committee ranked Mr. Baker as its first choice, 

followed by Mr. Dodson and then Mr. Freeland.  Mr. Council was 

ranked at or near the bottom of the six candidates. 

27.  Similar interviews were conducted by the Executive 

Committee.  Mr. Townsend testified that Mr. Baker did well in 

the interview.  The committee was excited about his presentation 

and Mr. Townsend had the impression that Mr. Baker would have 
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the ability to relate well to contractors in the field on one 

day and then turn around and represent the City well at the 

executive level at a meeting of the Chamber of Commerce or 

similar place the next.  On the other hand, Mr. Townsend said 

that Mr. Council did not do very well.  He thought that 

Mr. Council was not dressed appropriately for an interview and 

did not present the "executive level" appearance that he was 

hoping for.  He believed Mr. Council's responses to questions 

were vague and long-winded.  Mr. Townsend testified that he was 

"caught off guard" by Mr. Council's statement that he was "not 

afraid to fire" employees.  Mr. Townsend was concerned about 

this statement because he believed terminations are sensitive 

and because it did not reflect the type of cooperative manager 

he was looking for.  His overall impression was that if 

Mr. Council became the Building Official, Mr. Townsend would 

need to constantly monitor how Mr. Council was conducting 

himself with employees and with members of the public. 

28.  Ms. Jumonville testified that Mr. Baker was "stellar" 

in his interview.  He was personable, had a professional 

demeanor, and gave many specific examples from his work in 

Escambia County to illustrate the points he was making in 

response to questions he was asked.  Ms. Jumonville testified 

that Mr. Council presented poorly at the interview.  She stated 

that he took so long responding to the initial "tell us a bit 
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about yourself" question that the committee was unable to get 

through all of the questions.  She stated that she did not like 

the fact that Mr. Council had stains on his shirt and that he 

brought up his employment in Wakulla County, defending his 

actions there.  She stated that Mr. Council was "name dropping" 

in the interview, but she could not remember the names of any 

people to whom he had referred.  Ms. Jumonville knew that 

Mr. Council was Native-American from his application.  She 

testified that she was concerned that Mr. Council lacked the 

communication skills and customer service skills that she felt 

were needed for the position.   

29.  Ms. Holloman testified that Mr. Baker gave an 

excellent interview.  She said that he used illustrative 

examples in responding to questions and she had the impression 

that he had very good supervisory skills.  Ms. Holloman stated 

that Mr. Council did not always answer the questions that were 

asked.  He did not use examples and was not as "professional" in 

his presentation.  She was looking for excellent communication 

skills because of the role of the Building Official in customer 

service and building code enforcement.  At hearing, Ms. Holloman 

testified she could not remember which questions she asked and 

thought she remembered a question about certificates of 

occupancy, but was not certain.  She stated that all candidates 

were asked the same questions. 
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30.  Mr. Gabriel Menendez testified that he believed 

Mr. Baker was energetic and displayed a strong positive 

attitude.  Mr. Menendez testified that Mr. Baker was the first 

person they interviewed and that he "set a very high bar."  In 

contrast, he believed that while Mr. Council answered all 

questions he was asked, he was a bit long-winded.  Mr. Menendez 

concluded that Mr. Council was "not a good fit" for the City.  

He vaguely remembered a question asked of Mr. Council regarding 

certificates of occupancy and could not recall which questions 

he had asked. 

31.  After discussions within the Executive Committee, the 

committee ranked Mr. Baker as its first choice, followed by 

Mr. Freeland and then Mr. Dodson.  Mr. Council was ranked at or 

near the bottom of the six candidates.  There was no discussion 

of any candidate's race or age among the members of the 

Executive Committee. 

32.  After considering input from the two Committees, 

Ms. Jumonville came up with her choices, which were, in order of 

preference:  Mr. Baker, Mr. Freeland, and Mr. Dodson, and 

presented them to Mr. Townsend.  All three of these candidates 

were Caucasian men. 

33.  Ms. Jumonville and Mr. Townsend next reported to the 

City Manager, Ms. Anita Favors Thompson, because she had 

indicated that she wanted to be kept informed about the progress 



16 

 

in hiring a new Building Official.  They only discussed these 

top three candidates, and there were no discussions about 

Mr. Council.  The City Manager asked that they do additional 

background searches on the top candidate, Mr. Baker, and expand 

to a national search.   

34.  In early May, a more detailed background search was 

conducted on Mr. Baker by the Human Resources Department, 

verifying his resume information and contacting employers 

further back in his employment history.  This background 

research and all inquiries were positive, and a summary was sent 

to Ms. Jumonville. 

35.  Mr. Townsend had heard from City employees that 

Mr. Council was upset and concerned because he had not heard 

from the City after the interview.  In June, Mr. Townsend 

received a telephone call from Mr. Council.  Mr. Townsend 

returned his call, with Mr. Travis Parsons, then Director of 

Human Resources, sitting in the room and listening to the 

conversation.  Mr. Council raised three concerns:  he had heard 

he had not been hired because he was supposedly unqualified; 

that the City only wanted to hire a black candidate; and that he 

had not been given his veterans' preference.  Mr. Townsend 

advised Mr. Council that he was fully qualified or would not 

even have been interviewed, that the three top candidates were 

all white, and that as a veteran himself, he would be the first 
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person to assure Mr. Council would receive veterans' preference.  

Mr. Townsend told Mr. Council that he had not even been among 

the top three candidates from the interviews.  Mr. Townsend 

explained that no final selection had been made and that they 

were going to broaden the search.  Mr. Townsend asked 

Mr. Council if he was still interested in remaining a candidate 

through the second iteration of interviews, and Mr. Council said 

that he was.      

36.  The national search was conducted in a manner quite 

similar to the initial process, but sometimes using telephonic 

interviews.  The candidates who had been interviewed in the 

first round of interviews in April were supposed to be sent 

letters explaining this, but letters were not received by 

Mr. Menendez or Mr. Council. 

37.  The Human Resources Department prepared a revised 

Eligibility Report on or about October 6, 2011, which was sent 

to Ms. Jumonville.  It contained the name of Mr. Council, but 

did not contain the name of Mr. Baker.  Testimony indicated that 

when a position is re-advertised, applicants who have been 

considered previously are advised that they need not reapply to 

be considered, so while only those previous applicants who 

affirmatively re-apply or tell the City they wish to be 

considered further have their names on the later Eligibility 

List, all previous applicants are considered.  The Human 
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Resources Department also sent a form containing a summary of 

some statistics regarding those applicants.  The form showed 

that the 85 applicants included 50 White males, eight Black 

males, one American-Indian male, no Hispanic males, two White 

females, one Asian female, 22 "other" applicants, and one 

applicant as requesting Veterans Preference.  Since the Veterans 

Preference is not indicative of race or gender, the numbers on 

the summary sheet appear to contain a slight discrepancy.  

38.  At the conclusion of the second round of interviews, 

both the Employee Committee and the Executive Committee 

recommendations still placed Mr. Baker first.  Mr. Tim Monea, a 

gentleman from Ohio, was the second choice.  No evidence was 

introduced as to the race or age of Mr. Monea.  The City Manager 

met with these top two candidates, and said that she was 

comfortable with either of them, but she did not make the hiring 

decision.  

39.  Mr. Townsend and Ms. Jumonville selected Mr. Baker to 

fill the position of City Manager sometime in October or 

November of 2011.  It was not clear from the evidence who had 

authority to make the final decision.  Mr. Townsend indicated 

that Ms. Jumonville made the final decision, while 

Ms. Jumonville testified that she "recommended" Mr. Baker to 

Mr. Townsend and that he made the final decision.  The two were 

in agreement that Mr. Baker should be hired, however.  
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Mr. Townsend did not know how old Mr. Council was, but was aware 

that he was a Native-American.  Ms. Jumonville stated that she 

also knew that Mr. Council was a Native American but did not 

know his age.  Mr. Townsend and Ms. Jumonville did not discuss 

either the race or age of any candidate in making the hiring 

decision. 

40.  Sometime before Mr. Baker began working, Ms. Favors 

Thompson received an inquiry from City Commissioner Nancy Miller 

asking them to review Mr. Baker's qualifications, suggesting 

that his college degree may have been from a "diploma mill" and 

that he may not have the required licenses from the Department 

of Business and Professional regulation.  This inquiry had been 

raised with Commissioner Miller by Mr. Council.  In response, 

Mr. Townsend asked the Human Resources department to verify 

Mr. Baker's qualifications.  In an e-mail dated November 18, 

2011, Mr. Townsend reported to Ms. Favors Thompson that 

Mr. Baker had not submitted any information about his honorary 

degree as part of his application for the Building Official 

position, that Human Resources Department had determined that 

his 12 years of experience was sufficient to be considered 

equivalent to the degree, and that his professional licenses had 

been verified through the Department of Business and 

Professional Regulation. 
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41.  Mr. Baker was qualified for the position of Building 

Official with the City. 

42.  Mr. Baker assumed the position of Building Official at 

the City of Tallahassee on December 5, 2011.    

43.  Meanwhile, in early 2011, the City began the hiring 

process to fill the position of Facilities Manager.  The 

Facilities Manager was required to supervise about 15 employees 

and was responsible for developing and implementing policies 

relating to the management, construction, and maintenance of the 

City's 300 structures, including about 80 occupied structures.  

Mr. Council submitted his application for this position. 

44.  Ms. Cynthia Barber, the Director of the Environmental 

Policy and Energy Resources Department of the City, testified 

that she was looking for someone with facilities management 

experience and for someone with a strong demonstrated record of 

management experience.   

45.  Ms. Barber could not recall the exact number of 

eligible applicants there were, but believed she looked through 

more than 30 applications.  Ms. Barber established an interview 

committee, and interviews of five applicants whom she selected 

were conducted in March of 2011.  

46.  Mr. Council was not interviewed for the position of 

Facilities Manager at the City.  Ms. Barber testified that she 

did not select Mr. Council for an interview because he did not 
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have facilities management experience and because she believed 

he had been terminated from previous employment for failure to 

properly manage personnel, and that the termination had been 

upheld.   

47.  No evidence was introduced as to the race or age of 

the applicants who were interviewed for the position of 

Facilities Manager.     

CONCLUSIONS OF LAW 

 48.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties to this 

action in accordance with sections 120.569 and 120.57(1), 

Florida Statutes (2012).
 

 49.  The Florida Civil Rights Act, sections 760.01–760.11 

and 509.092, Florida Statutes (2011),
1/
 is patterned after 

federal law contained in Title VII of the Civil Rights Acts of 

1964, and Florida courts have determined that federal 

discrimination law should be used as guidance when construing 

its provisions.  See Fla. State Univ. v. Sondel, 685 So. 2d 923 

(Fla. 1st DCA 1996); Fla. Dep't of Cmty. Aff. v. Bryant, 586  

So. 2d 1205 (Fla. 1st DCA 1991).  

 50.  Section 760.11(1) provides that an aggrieved person 

may file a complaint with the Commission within 365 days of the 

alleged violation.  Section 760.11(7) further provides that 

within 35 days of the date of determination of no reasonable 
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cause, a person may petition for an administrative hearing.  

Petitioner timely filed his complaint, and following the 

Commission's initial determination, timely filed his Petition 

for Relief requesting this hearing.  

51.  Respondent is an employer as that term is defined in 

section 760.02(7).  In taking personnel actions, Mr. Townsend, 

Ms. Jumonville, and Ms. Barber acted as agents of Respondent. 

52.  Petitioner has the burden of proving by a 

preponderance of the evidence that the Respondent committed an 

unlawful employment practice.  Fla. Dep't of Transp. v. J.W.C. 

Co., 396 So. 2d 778 (Fla. 1st DCA 1981). 

  53.  Section 760.10(1)(a) provides that it is an unlawful 

employment practice for an employer to "fail or refuse to hire 

any individual, or otherwise to discriminate against any 

individual with respect to compensation, terms, conditions, or 

privileges of employment, because of such individual's race, 

color, religion, sex, national origin, age, handicap, or marital 

status." 

Race Discrimination Claims 

54.  In McDonnell-Douglas Corp. v. Green, 411 U.S. 792 

(1973), the Supreme Court of the United States established the 

analysis to be used in cases alleging claims under Title VII 

that rely on circumstantial evidence to establish  
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discrimination.  This analysis was later refined in St. Mary's 

Honor Center v. Hicks, 509 U.S. 502 (1993).  

55.  Under McDonnell-Douglas, Petitioner has the burden of 

establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination.  If a prima facie case is 

established, Respondent must articulate some legitimate, non-

discriminatory reason for the action taken against Petitioner.  

It is a burden of production, not persuasion.  If a non-

discriminatory reason is offered by Respondent, the burden then 

shifts back to Petitioner to demonstrate that the offered reason 

is merely a pretext for discrimination.  As the Supreme Court 

stated, before finding discrimination "[t]he factfinder must 

believe the plaintiff's explanation of intentional 

discrimination."  Hicks, 509 U.S. at 519.   

56.  In order to establish a prima facie case, Petitioner 

must prove:  (1) he is a member of a protected class; (2) he was 

subject to an adverse employment action; (3) the employer 

treated similarly situated persons who were not members of the 

protected class more favorably; and (4) he was qualified for the 

job or job benefit at issue.  Gillis v. Ga. Dep't of Corr., 400 

F.3d 883, 887 (11th Cir. 2005).  

 57.  Petitioner demonstrated a prima facie case of race 

discrimination with respect to the Building Official position.  

Petitioner is Native American, a protected class.  He suffered 
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an adverse employment action, in that he was not hired for the 

Building Official position.  He was treated less favorably than 

a white male who was hired to fill the position.  Finally, 

Petitioner established that he was well qualified for the 

position of Building Official.     

58.  Respondent articulated a legitimate, non-

discriminatory reason for not hiring Petitioner.  Respondent met 

that burden of production with testimony from witnesses on the 

interview committees and the hiring officials that Petitioner 

did not do well in his interviews for the position and that 

there were concerns about Petitioner's ability to represent 

Respondent adequately in various settings due to his 

communication skills.      

59.  Petitioner had the ultimate burden to show that the 

"poor interview" and concerns about his ability to represent 

Respondent were pretextual, and nothing but an excuse for 

discrimination.  However, a reason is not pretext for 

discrimination "unless it is shown both that the reason was 

false, and that discrimination was the real reason."  Hicks, 509 

U.S. at 515.  Petitioner failed to meet this burden.   

60.  Petitioner asserted that Respondent's job description 

for Building Official requires only five years of experience in 

building inspection, construction, or design, with two years of 

that experience in a supervisory position; while section 
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468.609(3)(c), Florida Statutes, requires 10 years of similar 

experience, with five years in supervisory positions, in order 

to take the examination for certification as a Building Code 

Administrator.  This is correct, but Respondent's job 

description also provided that the person filling the position 

must possess a Florida Building Code Administrator's license at 

the time of appointment.  More importantly, it is undisputed 

that both Mr. Baker and Petitioner did in fact have over ten 

years of experience and that each possessed the Building Code 

Administrator's license, so any discrepancy in the job 

description provides no evidence of discriminatory intent with 

respect to Petitioner.  

61.  Petitioner asserted that Mr. Baker was not qualified 

for the Building Official position because the job description 

required possession of one of the following:  a bachelor's 

degree; a building contractor's license; or designation as a 

Certified Public Manager
2/
 and that Mr. Baker possessed none of 

the three.  However, the "Minimum Training and Experience" 

requirements expressly provided that "an equivalent combination 

of training and experience" could be substituted for the 

required bachelor's degree.  Respondent's Human Resources 

Department determined that Mr. Baker's 12 years of experience 

was equivalent to a degree.  Ms. Angela Griffin, a Human 

Resources Consultant, testified that this substitution of 
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experience for degree requirements should also carry through to 

the "Necessary Special Requirements" portion of the job 

description, although that portion of the qualifications was 

actually handled by the hiring department rather than Human 

Resources.    

62.  Petitioner further asserted that the October 6, 2011, 

Eligibility Report provided by Respondent did not include 

Mr. Baker's name because he was deemed not eligible, and that he 

should therefore never have been interviewed.  However, there 

was no evidence that this was the reason his name was missing.  

To the contrary, Ms. Shannon Roberts, a Human Resources Program 

Coordinator, testified that Mr. Baker's name was on the earlier 

Eligibility Report prepared prior to the initial interviews, as 

was corroborated through documentary evidence, and that 

Mr. Baker remained eligible when the position was re-advertised.  

His name did not appear on the later list because he did not re-

apply or affirmatively indicate that he wished to be 

reconsidered.  Any irregularity in the Eligibility Reports was 

not evidence of discrimination against Petitioner.       

63.  Finally, much of Petitioner's argument centered around 

his contention that Respondent relied upon newspaper accounts or 

outright rumors, which he maintained were erroneous, indicating 

that he had been guilty of misconduct or improper management as  
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the Building Official for Wakulla County, the position from 

which he had been terminated. 

64.  Petitioner himself brought up the subject of his 

termination from Wakulla County in the interview committees, 

defending his actions, so it is clear that the members of the 

committees, including Ms. Jumonville and Mr. Townsend, had at 

least some awareness of that termination.  

65.  However, assuming that Petitioner's termination from 

Wakulla County was completely unjustified, and further that 

members of the interview committees and hiring officials 

wrongfully assumed the accusations against him were true, and 

still further that they based their decision in whole or in part 

upon that erroneous belief, this would still not constitute any 

evidence of illegal discrimination.  In fact, conclusive proof 

that Respondent's decision not to hire Petitioner was based on 

an erroneous belief that he was guilty of improper conduct or 

poor management would not have provided any proof of racial 

discrimination, but to the contrary, would have provided a non-

discriminatory basis for Respondent's decision.  

66.  Petitioner did demonstrate that he was well qualified 

for the position of Building Official, and a different decision-

maker might well have come to a different conclusion in filling 

the position.  Respondent's assertions that a poor interview and 

concern with Petitioner's communication skills were the actual 
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reasons that he was not selected were plausible, however, and 

there was no evidence that the true motive in the hiring 

decision was actually discrimination.  The decision not to hire 

Petitioner might have been wrong, or unfair, the product of 

petty politics, or based upon mistaken facts about Petitioner's 

prior employment in Wakulla County, but there was no evidence 

that Respondent's decision had anything to do with Petitioner's 

race.  

67.  The same conclusion must be reached with regard to the 

charge that Respondent discriminated against Petitioner on the 

basis of race by failing to interview him for the Facilities 

Manager position.  As to that complaint, Petitioner failed to 

prove a prima facie case of discrimination.  Assuming that a 

failure to interview constitutes an adverse employment action, 

and that Petitioner was qualified for the job, no evidence as to 

the race of those who were interviewed was introduced.   

68.  Even assuming that Petitioner had proved a prima facie 

case of discrimination on the basis of race with respect to the 

Facilities Manager position, Respondent provided evidence of a 

legitimate, non-discriminatory reason for not interviewing 

Petitioner through the testimony of Ms. Barber.  She testified 

that she declined to interview him due to his lack of direct 

experience in facility management as well as the fact that she 

believed at the time that he had been terminated from his 
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employment in Wakulla County for failure to properly manage 

personnel.  Petitioner offered no evidence to suggest that these 

reasons were simply a pretext for unlawful discrimination.   

69.  The Florida Civil Rights Act is not concerned with 

whether an employment decision is fair or reasonable, but only 

with whether it was motivated by unlawful animus.  As stated in 

Nix v. WLCY Radio/Rahall Communications, 738 F.2d 1181, 1187 

(11th Cir. 1984), "[t]he employer may fire an employee for a 

good reason, a bad reason, a reason based on erroneous facts, or 

for no reason at all, as long as its action is not for a 

discriminatory reason." 

Age Discrimination Claims 

70.  The Florida Civil Rights Act of 1992 also prohibits 

age discrimination.  Federal law prohibits age discrimination 

through the Age Discrimination in Employment Act (ADEA).       

29 U.S.C. § 623.  Federal case law interpreting the ADEA is 

cited in age discrimination cases arising under the Florida law.  

Brown Dist. Co. of W. Palm Beach v. Marcell, 890 So. 2d 1227 

(Fla. 4th DCA 2005). 

71.  The "shifting burden" described in McDonnell-Douglas 

Corp. v. Green, supra, has also been applied in circumstantial 

age discrimination cases.  See Reeves v. Sanderson Plumbing 

Prods., Inc., 530 U.S. 133 (2000); City of Hollywood v. Hogan, 

986 So. 2d 634 (Fla. 4th DCA 2008).  Petitioner must first make 

https://www.lexis.com/research/buttonTFLink?_m=0d679ddb961581a727501e937956577e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b986%20So.%202d%20634%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=38&_butInline=1&_butinfo=29%20U.S.C.%20623&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAz&_md5=419a695845edd17af870ab3a28f254b1
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a prima facie showing of discriminatory treatment.  He must 

prove:  1) Petitioner is a member of a protected class;         

2) Petitioner is otherwise qualified for the position sought;  

3) Petitioner was rejected for the position; and 4) the position 

was filled by a worker who was of a different age than 

Petitioner.  

72.  Assuming Petitioner demonstrated a prima facie case of 

age discrimination in Respondent's selection of the new Building 

Official,
3/
 Respondent articulated a legitimate, non-

discriminatory reason for not offering the position to 

Petitioner.     

73.  Respondent presented credible evidence that Petitioner 

did not do well in his interviews for the position and that 

there were concerns about his ability to represent Respondent in 

various settings because of his communication skills.  

Petitioner offered no evidence to suggest that these reasons 

were simply a pretext for unlawful age discrimination.    

74.  Again, the same conclusion must be reached with regard 

to the charge that Respondent's decision not to interview 

Petitioner for the Facilities Manager position constituted age 

discrimination.  As to that charge, Petitioner failed to prove a 

prima facie case, offering no evidence as to the age of those 

who were interviewed.   

75.  Even assuming that Petitioner had proved a prima facie 
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case of age discrimination with respect to the Facilities 

Manager position, Respondent's evidence that he was not 

interviewed because of his lack of facility management 

experience and because of Respondent's belief that he had been 

terminated from his employment in Wakulla County for failure to 

properly manage personnel constituted a legitimate non-

discriminatory reason.  There was no evidence that these reasons 

were simply a pretext for unlawful age discrimination.   

76.  Respondent's actions in each situation may have been 

poor business decisions, or may have been based on a complete 

misunderstanding of the facts, but that would not constitute 

race or age discrimination. 

77.  The quality of Respondent's decision-making is not at 

issue.  As noted in Chapman v. AI Transport, 229 F.3d 1012, 1030 

(11th
 
Cir. 2000), the legal system does "not sit as a super-

personnel department that reexamines an entity's business 

decisions.  No matter how medieval a firm's practices, no matter 

how high-handed its decisional process, no matter how mistaken 

the firm's managers, the ADEA does not interfere.  Rather our 

inquiry is limited to whether the employer gave an honest 

explanation of its behavior."  (Citations omitted.)    

78.  As the Supreme Court noted in Hazen Paper Co. v. 

Biggins, 507 U.S. 604, 610 (1993), when a Petitioner alleges 

disparate treatment, "liability depends on whether the protected 
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trait (under the ADEA, age) actually motivated the employer's 

decision."  That is, Petitioner's race or age must have actually 

played a role in Respondent's decision-making process and had a 

determinative influence on the outcome.  Id.  While there is 

evidence that beliefs about Petitioner's termination in Wakulla 

County influenced Respondent's determinations, there is simply 

no evidence that race or age discrimination played any role in 

Respondent's decisions not to hire or interview Petitioner.  

RECOMMENDATION 

Upon consideration of the above findings of fact and 

conclusions of law, it is 

RECOMMENDED:  

That the Florida Commission on Human Relations enter a 

final order dismissing Petitioner's complaint.    

DONE AND ENTERED this 29th day of August, 2012, in 

Tallahassee, Leon County, Florida. 

 

S                                   

F. SCOTT BOYD 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 29th day of August, 2012. 

                       

                            

ENDNOTES 

 
1/
  All citations to statutes and rules are to those in effect at 

the time the alleged discrimination occurred in 2011, except as 

otherwise noted.    

 
2
/  The "Selection Process Input" report submitted into evidence 

which was prepared by the applicant screening committee does 

note under Mr. Baker's "Strengths/Weaknesses" that he does not 

meet the educational requirements or the special requirements, 

but it is clear in context that these annotations were made 

without regard to the years of experience that could 

appropriately be substituted.  Many of the 37 candidates, all of 

whom the Human Resources Department had submitted as qualified, 

had similar annotations.  In fact, Petitioner's own annotation 

regarding "Strengths/Weaknesses" provided "Does not meet the 

educational requirements," but, as found above, he was 

nonetheless qualified for the position.  

 
3/
  Although no direct evidence of Mr. Baker's age was offered 

into evidence, based upon his high school graduation date in his 

application it could reasonably be concluded that he was about 

ten years younger than Mr. Council, as discussed earlier.  

Respondent acknowledged at hearing that Petitioner proved a 

prima facie case of discrimination and sought to show that its 

decision not to hire was based upon non-discriminatory reasons. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS   

All parties have the right to submit written exceptions within     

15 days from the date of this recommended order.  Any exceptions to 

this recommended order should be filed with the agency that will 

issue the final order in this case.      
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TRACY LYNN WRIGHT, 
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vs. 
 
WALMART, 
 
 Respondent. 
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Case No. 12-1119 

  
RECOMMENDED ORDER 

 
An administrative hearing was conducted in this case on 

June 4, 2012, in Crestview, Florida, before James H. Peterson, 

III, Administrative Law Judge with the Division of 

Administrative Hearings. 

APPEARANCES 
 

For Petitioner:  Tracy Lynn Wright, pro se 
  501 Tall Pines Street 
  Crestview, Florida  32536 

 
For Respondent:  Jonathan A. Beckerman, Esquire 

  Littler Mendelson, P.C. 
  2 South Biscayne Boulevard 
  Miami, Florida  33131 

 
STATEMENT OF THE ISSUE 

 
Whether Respondent, Walmart, discriminated against 

Petitioner, Tracy Lynn Wright, in violation of the Florida Civil 

Rights Act of 1992, sections 760.01–760.11 and 509.092, Florida 

Statutes, by harassing, failing to promote, demoting, and then 



discharging her in retaliation for her participation in a class-

action discrimination lawsuit against Walmart. 

PRELIMINARY STATEMENT 
 

On February 16, 2012, following receipt and investigation 

of Petitioner's complaint (Discrimination Complaint) alleging 

that Walmart had discriminated against her in employment in 

retaliation for her participation in a class-action lawsuit, the 

Commission issued a Determination of No Cause finding that no 

reasonable cause exists to believe that an unlawful employment 

discrimination practice occurred.  A notice of the Commission’s 

determination (Notice) was sent to Petitioner on the same date 

which notified Petitioner of her right to file a Petition for 

Relief for a formal administrative proceeding within 35 days of 

the Notice.  On March 16, 2012, Petitioner timely filed a 

Petition for Relief with the Commission.  The Commission 

forwarded the Petition for Relief to the Division of 

Administrative Hearings on March 27, 2012, for the assignment of 

an administrative law judge to conduct an administrative 

hearing. 

At the administrative hearing held on June 4, 2012, 

Petitioner testified on her own behalf and offered 14 exhibits 

which were received into evidence as Petitioner's Exhibits P-1 

through P-13, and P-7A.  Walmart presented the testimony of 

Patrick Riley, Timothy Jespersen, Lisa Clayton, Jeremy Moore, 
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and Stephanie Frain, and offered three exhibits which were 

received into evidence as Respondent’s Exhibits R-1 through R-3. 

The proceedings were recorded and a Transcript was ordered.  

The parties were given 30 days from the filing of the Transcript 

within which to submit their proposed recommended orders.  An 

electronic copy of the Transcript, consisting of one volume, was 

filed on June 26, 2012, and the parties timely filed their 

respective Proposed Recommended Orders, which have been 

considered in the preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner is a female who was employed by Walmart as 

an associate employee from April 2, 1999, until her termination 

on October 11, 2011. 

2.  Walmart is an employer within the meaning of the 

Florida Civil Rights Act of 1992, as amended (chapter 760, 

Florida Statutes), and Title VII of the Civil Rights Act of 

1964, as amended. 

3.  In 2006, Petitioner became involved as a member of the 

class action discrimination lawsuit against Walmart. 

4.  As reflected in the Charge of Discrimination which 

Petitioner filed with the Florida Commission on Human Relations 

on September 28, 2011, the only claim that Petitioner has 

asserted against Walmart in this proceeding is unlawful 

retaliation by Walmart allegedly based upon Petitioner’s 
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involvement in that class action discrimination lawsuit against 

Walmart.  

5.  As part of her employment with Walmart, Petitioner was 

required to complete a variety of computer-based learning 

modules relating to various Walmart policies and procedures.  

One of those modules related to Walmart’s “Coaching for 

Improvement Policy,” which Petitioner completed on February 22, 

2011, with a passing score of 93 percent. 

6.  According to Walmart’s Coaching for Improvement Policy, 

associate employees are subject to four progressive levels of 

discipline for employee infractions, including: (1) a verbal 

discussion, (2) a verbal coaching, (3) a written coaching, and 

(4) a “Decision-Making Day” coaching. 

7.  The levels of discipline under Walmart’s Coaching for 

Improvement Policy are discretionary, and Walmart reserves the 

right to skip coaching levels depending upon the nature of the 

infraction committed. 

8.  Under Walmart’s Coaching for Improvement Policy, 

associate employees who receive a Decision-Making Day coaching 

are given a paid day off to reflect on the alleged infraction 

and required to return to work their next scheduled work day 

with a written “action plan” for addressing and resolving the 

issues raised in the Decision-Making Day coaching, regardless of 
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whether the associate agrees with management’s assessment of the 

alleged infraction. 

9.  According to the Policy, failure to prepare an 

acceptable action plan after receiving a Decision-Making Day 

coaching can result in an associate’s immediate termination. 

10.  Further, under the Policy, associates who receive a 

written coaching or a Decision-Making Day coaching are barred 

from promotional opportunities for a period of one year 

following the receipt of such coaching. 

11.  During the course of Petitioner’s employment with 

Walmart, Petitioner received multiple coachings under Walmart’s 

Coaching for Improvement Policy, including, but not limited to: 

a verbal coaching on October 14, 2006, for unsafe work 

practices; a verbal coaching on October 10, 2010, for poor 

customer service; and a written coaching on November 10, 2010, 

for engaging in personal business by making a private, personal 

telephone call while “on the clock.” 

12.  Between November 2010 and September 2011, members of 

Management at Store #944 in Crestview, Florida, met with 

Petitioner on numerous occasions and advised her that her job 

performance was below standards. 

Petitioner's Termination 

13.  On September 25, 2011, Petitioner received a Decision-

Making Day Coaching from Assistant Manager Jeremy Moore and 
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(former) Backroom Supervisor Stephanie Frain for poor job 

performance. 

14.  The Decision-Making Day Coaching addressed various 

shortcomings, including Petitioner's alleged failure to complete 

assigned tasks, her reliance on other Associates to finish her 

own work assignments, and her alleged wandering around the store 

instead of staying in her assigned areas until her tasks were 

complete. 

15.  Petitioner responded to the Decision-Making Day 

Coaching by stating the following in the “Action Plan” area of 

the Coaching document: “I, disagree with the write-up for 9-30-

2011.  All I, can do is my best and, if my best isn't good 

enough then I, don’t what else I, could say.  I’m sorry but I, 

will not sign this write-up I, feel I, haven't done anything 

wrong.” 

16.  Upon receipt of Petitioner’s action plan response, 

Mr. Moore advised Petitioner that her response did not 

constitute an acceptable action plan, and that she would need to 

speak to his higher-level manager. 

17.  Walmart employed Pat Riley as a Store Manager at Store 

#944 in Crestview, Florida, from August 1999 to February 2012. 

18.  Petitioner worked at Store #944 while Mr. Riley was 

employed as the Store Manager for that location. 
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19.  After discussing the Decision-Making Day Coaching with 

Mr. Moore, Petitioner met with Store Manager Pat Riley and 

Ms. Frain.  During this meeting, Mr. Riley informed Petitioner 

that her action plan was unacceptable, and he gave Petitioner an 

opportunity to create a new, acceptable action plan. 

20.  Mr. Riley invited Petitioner to work with Ms. Frain 

for assistance in preparing an acceptable action plan, but 

Petitioner adamantly refused to accept assistance from 

Ms. Frain. 

21.  Mr. Riley cautioned Petitioner that failure to prepare 

an acceptable action plan would result in termination of her 

employment. 

22.  Although Petitioner was fully aware that failure to 

prepare an acceptable action plan would result in the 

termination of her employment, Petitioner refused to prepare an 

acceptable action plan. 

23.  Mr. Riley terminated Petitioner’s employment because 

she refused to prepare an acceptable action plan in the manner 

as required by Walmart’s Coaching for Improvement Policy.  

Mr. Riley made the decision to terminate Petitioner’s employment 

with Walmart.   

24.  There is no evidence that Mr. Riley's decision to 

terminate Petitioner was influenced by her involvement in a 

class-action discrimination lawsuit against Walmart, or that 
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Mr. Riley or any of Petitioner's supervisors at Walmart were 

even aware of Petitioner's involvement in that lawsuit.  In 

2006, Petitioner joined a lawsuit filed against Walmart. 

25.  In fact, Petitioner has no personal knowledge and 

presented no evidence that any associate or member of Walmart's 

management was aware that she joined the class-action lawsuit in 

2006 against Walmart.  She never personally told any member of 

Walmart's management that she had joined the lawsuit against 

Walmart in 2006. 

26.  Mr. Riley had no knowledge of Petitioner joining a 

lawsuit against Walmart in 2006, and no knowledge of Petitioner 

making any complaints about perceived discrimination, 

harassment, or retaliation during the course of her employment 

with Walmart. 

27.  Petitioner’s act of joining a lawsuit against Walmart 

in 2006 was never a factor in Mr. Riley’s decision to terminate 

Petitioner’s employment. 

28.  The exclusive basis for Mr. Riley’s decision to 

terminate Petitioner’s employment was Petitioner’s failure to 

prepare an acceptable action plan despite warning and offer of 

assistance in preparing an acceptable action plan. 

29.  Petitioner’s conclusion that Mr. Riley or any other 

member of Walmart's management was aware that she joined a 
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lawsuit against Walmart in 2006 is mere assumption and 

speculation. 

Reduction of Time to Retake Assessment Exam 

30.  In addition to her termination, Petitioner’s 

retaliation claim is based, in part, on Walmart’s decision to 

reduce the waiting time period by which Walmart Associates may 

retake its Supervisory Leadership Assessment exam. 

31.  Walmart currently employs Timothy Jespersen as a 

Market Human Resources Manager, and Mr. Jespersen has held this 

position for six years.  In this capacity, Mr. Jespersen is the 

senior Human Resources manager for seventeen Walmart stores. 

32.  In August 2010, Walmart instituted a company-wide 

reduction in the time Associates must wait to retake its 

Supervisory Leadership Assessment exam.  This change, which 

affected all Associates throughout the company, was based on a 

desire to afford Associates with an opportunity to retake the 

exam without the burden of a long “wait period.” 

33.  Mr. Jespersen merely implemented the company-wide 

initiative, and there is no recorded evidence that the 

initiative is in any way related to Petitioner or her 

involvement in a lawsuit.  Additionally, Mr. Jesperson had no 

knowledge of Petitioner joining a lawsuit filed against Walmart 

in 2006. 
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34.  Mr. Jespersen had no knowledge of Petitioner 

complaining about perceived discrimination, harassment, or 

retaliation at any time during the course of her employment with 

Walmart. 

35.  Petitioner has no facts or credible evidence to 

support her assertion that Walmart retaliated against her by 

reducing the time-period within which she could retake the 

Supervisory Leadership Assessment. 

Changes in Petitioner's Job Duties 
and Training Issues were not Retaliatory  

 
36.  Walmart currently employs Lisa Clayton as a Zone 

Managing Supervisor over apparel. 

37.  Ms. Clayton previously worked as an Inventory Control 

Management Team Leader for three years.  In that capacity, 

Ms. Clayton was Petitioner’s direct supervisor. 

38.  In or about 2008, Walmart eliminated the job code for 

“remix” associates and reclassified them as IMS associates.  

This change was made on a company-wide basis and did not affect 

the pay rates for former “remix” Associates such as Petitioner. 

39.  Ms. Clayton frequently asked Petitioner whether she 

was ready to begin training, and Petitioner regularly responded 

that she was not.  When Petitioner notified Ms. Clayton that she 

was ready to begin training, Walmart promptly provided the 

“Walkie Stacker” training to Petitioner.  When Petitioner 
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suffered muscle spasms in her chest, the training was suspended 

for one week, and then resumed the following week. 

40.  Ms. Clayton had no knowledge of Petitioner’s joining 

of a lawsuit against Walmart in 2006. 

41.  Petitioner has no personal knowledge of Lisa Clayton 

being aware that she joined a lawsuit against Walmart in 2006.  

42.  Petitioner never personally told Ms. Clayton that she 

joined a lawsuit against Walmart in 2006, and she has no 

knowledge of anyone else telling Ms. Clayton that she joined a 

lawsuit against Walmart in 2006. 

43.  Petitioner otherwise failed to produce any credible 

evidence indicating that her termination or changes in the 

conditions in employment were in retaliation for her involvement 

in the class-action lawsuit against Walmart, or any other 

protected activity. 

CONCLUSIONS OF LAW 

44.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to sections 120.569 and 120.57(1), Florida 

Statutes (2011),1/ and Florida Administrative Code Rule 

60Y-4.016(1). 

45.  The State of Florida, under the legislative scheme 

contained in sections 760.01–760.11 and 509.092, Florida 

Statutes, known as the Florida Civil Rights Act of 1992 (the 
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Act), incorporates and adopts the legal principles and 

precedents established in the federal anti-discrimination laws 

specifically set forth under Title VII of the Civil Rights Act 

of 1964, as amended.  42 U.S.C. § 2000e, et seq. 

46.  Pursuant to subsection 760.10(1), it is an unlawful 

employment practice for an employer to discriminate against a 

person because that person has, “opposed any practice which is 

an unlawful employment practice” or because that person “has 

made a charge . . . under this subsection.” 

47.  Florida courts have held that because the Act is 

patterned after Title VII of the Civil Rights Act of 1964, as 

amended, federal case law dealing with Title VII is applicable.  

See, e.g., Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205, 

1209 (Fla. 1st DCA 1991). 

48.  As developed in federal cases, a prima facie case of 

discrimination under Title VII may be established by statistical 

proof of a pattern of discrimination, or on the basis of direct 

evidence which, if believed, would prove the existence of 

discrimination without inference or presumption.2/  Usually, 

however, direct evidence is lacking and one seeking to prove 

discrimination must rely on circumstantial evidence of 

discriminatory intent, using the shifting burden of proof 

pattern established in McDonnell Douglas Corp. v. Green, 
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411 U.S. 792 (1973).  See Holifield v. Reno, 115 F.3d 1555, 1562 

(11th Cir. 1997). 

49.  Under the shifting burden pattern developed in 

McDonnell Douglas: 

First, [Petitioner] has the burden of 
proving a prima facie case of discrimination 
by a preponderance of the evidence.  Second, 
if [Petitioner] sufficiently establishes a 
prima facie case, the burden shifts to 
[Respondent] to “articulate some legitimate, 
nondiscriminatory reason” for its action.  
Third, if [Respondent] satisfies this 
burden, [Petitioner] has the opportunity to 
prove by a preponderance that the legitimate 
reasons asserted by [Respondent] are in fact 
mere pretext. 
 

U.S. Dep't of Hous. & Urban Dev. v. Blackwell, 908 F.2d 864, 870 

(11th Cir. 1990)(housing discrimination claim); accord 

Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 22 (Fla. 3d 

DCA 2009)(gender discrimination claim)("Under the McDonnell 

Douglas framework, a plaintiff must first establish, by a 

preponderance of the evidence, a prima facie case of 

discrimination."). 

50.  Therefore, in order to prevail in his claim against 

Walmart, Petitioner must first establish a prima facie case by a 

preponderance of the evidence.  Id.; § 120.57(1)(j), Fla. Stat. 

("Findings of fact shall be based upon a preponderance of the 

evidence, except in penal or licensure proceedings or except as 
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otherwise provided by statute and shall be based exclusively on 

the evidence of record and on matters officially recognized."). 

51.  "Demonstrating a prima facie case is not onerous; it 

requires only that the plaintiff establish facts adequate to 

permit an inference of discrimination."  Holifield v. Reno, 115 

F.3d 1555, 1562 (11th Cir. 1997); cf. Gross v. Lyons, 763 So. 2d 

276, 280 n.1 (Fla. 2000)("A preponderance of the evidence is 

'the greater weight of the evidence,' [citation omitted] or 

evidence that 'more likely than not' tends to prove a certain 

proposition."). 

52.  In order to demonstrate a prima facie case of 

retaliation, Petitioner must show: (1) that she was engaged in 

statutorily protected expression or conduct; (2) that she 

suffered an adverse employment action; and (3) that there is 

some causal relationship between the two events.  Holifield, 115 

F.3d at 1566. 

53.  In order to establish a causal link between the 

conduct engaged in by Petitioner and the adverse employment 

action, Petitioner must at least establish that the employer was 

actually aware of the protected expression or conduct at the 

time the adverse decision was made.  Id. 

54.  While it is not disputed that Petitioner's 

participation as a member of a class-action discrimination 

lawsuit against Walmart is protected conduct, Petitioner failed 
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to establish that the decision-makers for Walmart had any 

knowledge of Petitioner's participation in the lawsuit or that 

there was a causal relationship between any alleged protected 

conduct and the adverse employment actions. 

55.  As a result, the evidence failed to demonstrate a 

causal connection between Petitioner's participation in the 

class-action lawsuit and the adverse employment actions taken 

against her.  Thus, Petitioner failed to establish a prima facie 

case of retaliation. 

56.  When a Petitioner fails to present a prima facie case 

the inquiry ends and the case should be dismissed.  Ratliff v. 

State, 666 So. 2d 1008, 1013 n.6 (Fla. 1st DCA 1996). 

57.  Even if Petitioner had established a prima facie case, 

Walmart advanced legitimate, non-retaliatory reasons for 

Petitioner's disciplines and ultimate termination, as well as 

changes in conditions of Petitioner's employment. 

58.  Once an employer offers a legitimate, non-

discriminatory reason to explain the adverse employment action, 

a Petitioner must prove that the proffered reason was pretext 

for what actually amounted to discrimination.  Id.   

59.  The only support Petitioner has for Walmart's alleged 

discriminatory motives is based upon Petitioner's unsupported 

opinion which, standing alone, is insufficient.  Cf. Lizardo v. 

Denny’s, Inc., 270 F.3d 94, 104 (2d Cir. 2001)(“Plaintiff’s have 
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done little more than cite to their mistreatment and ask the 

court to conclude that it must have been [based upon 

discrimination].  This is not sufficient.”). 

60.  In sum, Petitioner failed to prove her Charge of 

Discrimination and it is otherwise concluded, based upon the 

evidence, that Walmart did not violate the Florida Civil Rights 

Act of 1992, and is not liable to Petitioner for discrimination 

in employment or retaliation. 

RECOMMENDATION 

     Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

     RECOMMENDED that the Florida Commission on Human Relations 

enter a Final Order dismissing Petitioner’s Discrimination 

Complaint and Petition for Relief consistent with the terms of 

this Recommended Order. 

DONE AND ENTERED this 31st day of August, 2012, in 

Tallahassee, Leon County, Florida. 

S             
JAMES H. PETERSON, III 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 31st day of August, 2012. 
 
 
ENDNOTE 

 
1/  Unless otherwise indicated, all references to the Florida 
Statutes are to the 2011 version.  All references to Florida 
Administrative Code or federal statutes and rules are to their 
current, effective versions. 
 
 
COPIES FURNISHED: 
 
Tracy Lynn Wright, pro se 
501 Tall Pines Street 
Crestview, Florida 32536 
 
Jonathan A. Beckerman, Esquire 
Littler Mendelson, P.C. 
2 South Biscayne Boulevard 
Miami, Florida 33131 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
 
 
 



TBD | 201235 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 71 of 98 

 

 

 

 

 

201235 TBD.R 004 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Mcclain v. St. Andrews Bay 

CITATION: 201235 TBD.R 004 

DATE: 8/31/2012 

STATE: FL  

 

CASE NO: 

2011-02614 (FCHR) 

12-001554 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 12001554.pdf 

PAGES: 12 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


 

 

STATE OF FLORIDA 
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Case No. 12-1554 

                                     

RECOMMENDED ORDER 

Pursuant to notice a Final Hearing was held in this matter 

before the Division of Administrative Hearings by Administrative 

Law Judge Diane Cleavinger, on July 2, 2012, in Panama City, 

Florida.                              

APPEARANCES 

 

For Petitioner:  Jimmy McClain, pro se 

 1527 Grace Avenue, Apartment C 

 Panama City, Florida  32405 

 

For Respondent:  Maureen McCarthy Daughton, Esquire 

 Broad and Cassel 

 215 South Monroe Street, Suite 400 

 Tallahassee, Florida  32301 

 

STATEMENT OF THE ISSUE 

 

The issue in this case is whether Petitioner was the subject 

of an unlawful employment practice by Respondent. 
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PRELIMINARY STATEMENT 

On October 3, 2011, Petitioner, Jimmy L. McClain (Petitioner) 

filed an Employment Complaint of Discrimination against 

Respondent, Pinnacle Health Facilities XXIV, LP, d/b/a/ 

St. Andrews Bay Skilled Nursing and Rehabilitation Center 

(Respondent or St. Andrews Bay), with the Florida Commission on 

Human Relations (FCHR) alleging discrimination based on race.  

FCHR investigated the complaint.  On February 29, 2012, FCHR 

issued a determination of cause and advised Petitioner of his 

right to file a Petition for Relief.  Thereafter, on April 27, 

2012, Petitioner filed a Petition for Relief with FCHR.  The 

matter was then forwarded to the Division of Administrative 

Hearings.   

At the hearing, Petitioner testified on his own behalf and 

called two witnesses to testify.  Additionally, Petitioner offered 

Exhibits B, C, D, E, and S into evidence.  However, only Exhibit C 

was admitted.  Respondent presented the testimony of one witness 

and offered 8 exhibits which were admitted into evidence.   

After the hearing, Petitioner filed a Proposed Recommended 

Order on July 16, 2012.  Petitioner also filed a Proposed 

Recommended Order titled Conclusion and Recommending Order on 

August 9, 2012.  Respondent filed its Proposed Recommended Order 

on August 7, 2012.  
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FINDINGS OF FACT 

1.  Respondent, St. Andrews Bay, is a licensed nursing home 

that provides in-patient care to its residents.  Its facility is 

located in Panama City, Florida.   

2.  In order to provide its service, Respondent employs a 

variety of racially diverse personnel, consisting of both 

permanent and contract employees.  Towards that end, Respondent 

maintains a variety of employment discipline and transfer policies 

that are contained in the Employee Handbook for St. Andrews Bay.   

3.  The April 2011 Employee Handbook, which was in effect in 

August 2011, set forth the policy regarding transfers, as follows, 

in relevant part: 

Employees who wish to be considered for a 

transfer or promotion to a vacant position may 

apply if the employee is of "Good Standing."  

In addition to being in "Good Standing," the 

employee must possess the following:   

 

1.  The minimum qualifications for the 

position: 

2.  Received no progressive disciplinary 

action within the past six months (emphasis 

added). 

 

* * * 

             

4.  The Employees Handbook, also, provided for progressive 

discipline.  Such discipline included, in ascending order, 

coaching, first/second written warnings, suspensions, and 

Performance Improvement Plans.   
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5.  Petitioner is a black male.  As such, Petitioner is a 

protected person under chapter 760, Florida Statutes. 

6.  In January 2006, Petitioner was employed by Respondent as 

a Dietary Aide.  As an employee, Petitioner received a copy of, or 

had access to, Respondent's discipline and transfer policies.   

7.  At some point, tardiness for work became a problem for 

Petitioner.  Indeed, his supervisor considered him a competent 

employee with some tardiness issues and, on April 6, 2011, 

disciplined Petitioner with a "coaching" for being two hours late 

for work without notifying anyone that he would be late.   

8.  Although the dates are unclear, the evidence showed that 

Mr. Munn, who is a white male, worked as a laborer for ManPower.  

Through a contract between ManPower and St. Andrews Bay, Mr. Munn 

was performing painting, maintenance, and any other work the 

Maintenance Director assigned, for approximately four to five 

weeks, beginning sometime in July 2011.   

9.  Around August 3, 2011, a sign-up sheet was posted at 

St. Andrews Bay for the position of Maintenance Assistant.  The 

sign-up sheet was posted to notify any current employees of the 

job opening and allow them to apply for the position by signing 

the posted sheet. 

10.  Within less than six months of Petitioner being 

disciplined, Petitioner, along with two other current employees, 

indicated their interest in the Maintenance Assistant position by 
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signing the sign-up sheet.  The other two employees who expressed 

interest in the maintenance position did not testify at hearing 

and no findings are made regarding their qualifications or, more 

importantly, Respondent's knowledge regarding their 

qualifications.   

11.  Per Respondent's policy, Petitioner did not have to 

complete an application for the maintenance position since he had 

two applications, one dated January 4, 2006, and one dated 

October 24, 2007, on file with the Respondent.  Neither of these 

applications reflected that Petitioner had prior maintenance 

experience.  One application reflects that Petitioner owned a 

restaurant known as "Daddy's Place."  One application reflects 

that Petitioner was the cook at Daddy's Place.  However, neither 

ownership nor cooking experience indicates maintenance experience 

and there was no evidence that Respondent knew that Petitioner 

worked other than as a cook in his restaurant or had any other 

maintenance experience from such ownership.  Moreover, under 

Respondent's transfer policy, Petitioner was not qualified to sign 

up for the maintenance position since he had received disciplinary 

action within six months of this transfer opportunity. 

12.  On the other hand, the evidence showed that Mr. Munn 

applied for the position of floor tech at St. Andrews Bay in 

December of 2010, but was not hired for that position.  Unlike 

Petitioner, and in addition to Mr. Munn's current maintenance work 
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experience at Respondent's facility, Mr. Munn's application 

reflected some experience in maintenance, albeit not extensive 

experience.  However, like Petitioner, Mr. Munn's application for 

employment was already on file.  Therefore, it was not necessary 

for Mr. Munn to fill out a second employment application for the 

position of Maintenance Assistant.  Petitioner's policy regarding 

on-file applications is reasonable and was applied to both black 

and white applicants in this case.  There was no competent 

evidence that demonstrated this policy was a pretext for 

discrimination. 

13.  Petitioner was not interviewed for the position.  

However, the evidence did not show that anyone was formally 

interviewed for the maintenance position.  On these facts, lack of 

formal interviews does not demonstrate discrimination by 

Respondent against Petitioner since Respondent was already 

familiar with the two applicants at issue in this case. 

14.  On August 8, 2011, Wesley Munn was selected for the 

Maintenance Assistant position by the maintenance supervisor, 

Mr. Emmanuel.  Although somewhat unclear, the evidence 

demonstrated that Mr. Munn's selection was approved by the then 

Administrator of St. Andrews Bay, Tunecia Sheffield, who is black.  

Neither of these two individuals testified at hearing.  However, 

the evidence at the hearing did not demonstrate that Respondent 

discriminated against Petitioner when it hired Mr. Munn for the 
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maintenance position.  Conversely, the evidence at hearing 

demonstrated that Mr. Munn's hiring had a reasonable basis since 

Mr. Munn had some maintenance experience and was already 

performing the duties for which he was hired.  There was no 

competent evidence that demonstrated Respondent's reasons for 

hiring Mr. Munn to be a pretext for discrimination.  Therefore, 

given these facts, the Petition for Relief should be dismissed. 

CONCLUSIONS OF LAW 

 

15.  The Division of Administrative Hearings has jurisdiction 

over the parties to and the subject matter of this proceeding.  

§§ 120.569, 120.57(1) and 760.11, Fla. Stat. (2012). 

16.  Sections 760.01 through 760.11 are known as the Florida 

Civil Rights Act (FCRA).  Section 760.10(1)(a) states as follows: 

(1)  It is an unlawful employment practice for 

an employer: 

 

(a)  To discharge or to fail or refuse to hire 

any individual, or otherwise to discriminate 

against any individual with respect to 

compensation, terms, conditions, or privileges 

of employment, because of such individual's 

race, color, religion, sex, national origin, 

age, handicap, or marital status. 

 

17.  The Florida Civil Rights Act was patterned after Title 

VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000, et seq.  

As such, Federal case law interpreting Title VII is applicable to 

cases arising under the FCRA.  See Green v. Burger King Corp.,  
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728 So. 2d 369, 370-371, (Fla. 3d DCA 1999); Fla. State Univ. v. 

Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996). 

18.  Under FCRA, Petitioner has the burden to prove by a 

preponderance of the evidence that Respondent discriminated 

against him.  See Fla. Dep't of Transp. v. J.W.C. Co., 396 So. 2d 

778 (Fla. 1st DCA 1981).  Towards that end, Petitioner can 

establish a case of discrimination through direct evidence or 

circumstantial evidence.  See Holifield v. Reno, 115 F.3d 1555, 

1561-1562 (11th Cir. 1997).   

19.  Direct evidence consists of "only the most blatant 

remarks, whose intent could be nothing other than to discriminate" 

on the basis of some impermissible factor.  Evidence that only 

suggests discrimination, or that is subject to more than one 

interpretation, is not direct evidence.  See Carter v. Three 

Springs Residential Treatment, 132 F.3d 635, 462 (11th Cir. 1998).  

In this case, there was no direct evidence of discrimination. 

20.  On the other hand, McDonnell Douglas Corp. v. Green,  

411 U.S. 792, 802-805 (1973), established that an employment 

discrimination case based on circumstantial evidence involves the 

following burden-shifting analysis:  (a) the Employee must first 

establish a prima facie case of discrimination; (b) the employer 

may then rebut the prima facie case by articulating a legitimate, 

nondiscriminatory reason for the employment action in question; 

and (c) the employee then bears the ultimate burden of persuasion 
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to establish that the employer's proffered reason for this action 

is merely pretext for discrimination.  See also Brand v. Fla. 

Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994). 

21.  Petitioner must establish a prima facie of 

discrimination by demonstrating that: (a) he is a member of a 

protected class; (b) he was subjected to an adverse employment 

action; (c) his employer treated similarly situated employees 

outside of his protected class more favorably; and (d) he was 

qualified for the job at issue.  See Rice-Lamar v. City of Ft. 

Lauderdale, 232 F.3d 842-843 (11th Cir. 2000). 

22.  Importantly, proof that amounts to no more than mere 

speculation and self-serving belief on the part of the Petitioner 

concerning the motives of the Respondent is insufficient, standing 

alone to establish a prima facie case of intentional 

discrimination.  See Lizardo v. Denny's Inc., 270 F.3d 94, 104 

(2d. Cir. 2001)("The record is barren of any direct evidence of 

racial animus.  Of course, direct evidence of discrimination is 

not necessary . . . .  However, a jury cannot infer discrimination 

from thin air.  Plaintiffs have done little more than cite to 

their mistreatment and ask the court to conclude that it must have 

been related to their race.  That is not sufficient."). 

23.  In this case, the evidence demonstrated that Petitioner 

is a member of a protected class for purposes of his racial 

discrimination claim.  The evidence did not demonstrate, however, 
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that he was qualified to be considered for the Maintenance 

Assistant position.  Petitioner was not eligible to be considered 

for the position of Maintenance Assistant due to the fact that he 

had received progressive discipline within the last six months. 

24.  Petitioner also failed to present any evidence that a 

similarly situated employee of another race was treated more 

favorably under the same circumstances.  Wesley Munn was not 

similarly situated since he had no prior disciplinary issue which 

disqualified him from consideration.  Additionally, Mr. Munn had 

maintenance experience while, as far as Respondent knew, 

Petitioner had none.   

25.  Finally, Petitioner did not establish by a preponderance 

of the evidence that he was treated differently than comparable 

non-minority applicants, that his failure to be interviewed was 

based on his race or that the reasons given were a pretext for 

discrimination.  Therefore, the Petition for Relief should be 

dismissed. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a Final Order dismissing the Petition for Relief.  
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DONE AND ENTERED this 31st day of August, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

DIANE CLEAVINGER 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 31st day of August, 2012. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

MIGUEL A. COTRICH, 

 

 Petitioner, 

 

vs. 

 

COUNTRY CLUB VILLAGE MHP, INC., 

 

 Respondent. 
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Case No. 12-1946 

   

RECOMMENDED ORDER 

 

A final hearing was conducted on July 31, 2012, in 

Kissimmee, Florida, before Lynne A. Quimby-Pennock, an 

Administrative Law Judge of the Division of Administrative 

Hearings (Division).   

APPEARANCES 

For Petitioner:  Miguel A. Cotrich, pro se 

      2922 Pershing Street 

      Kissimmee, Florida  34741 

 

For Respondent:  Edward S. Meiner, Esquire 

      2415 Norfolk Road 

      Orlando, Florida  32803 

 

STATEMENT OF THE ISSUE 

The issues are whether Respondent, Country Club Village MHP, 

Inc. (CCV Park), discriminated against Petitioner, Miguel A. 

Cotrich (Mr. Cotrich), based on his national origin in violation 

of the Florida Fair Housing Act (the Act), and, if so, the relief 

to which Mr. Cotrich is entitled. 
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PRELIMINARY STATEMENT 

The Florida Commission on Human Relations (FCHR) administers 

the Act via sections 760.20 through 760.37, Florida Statutes 

(2011).
1/
  When Mr. Cotrich notified CCV Park management that he 

intended to sell or rent his mobile home to his brother, it was 

alleged that Debbie Hunter, CCV Park's manager, refused to allow 

the sale or rental because Mr. Cotrich's brother was from Puerto 

Rico. 

On February 21, 2012, Mr. Cotrich filed a housing 

discrimination complaint with the FCHR, alleging the 

discrimination was based on his national origin.  On May 18, 

2012, the FCHR issued a notice of determination of no cause.  On 

May 25, 2012, Mr. Cotrich's Petition for Relief (Petition) was 

filed with the FCHR.  The Petition alleged that CCV Park, through 

Ms. Hunter, its manager, violated the Act.  The Petition alleged 

that CCV Park caused Mr. Cotrich unnecessary stress, harassed him 

to the point of hospitalization, and he "caught insameia" [sic] 

because CCV Park did not want him, his family or other Puerto 

Ricans, Mexicans or Dominicans to live in the mobile home park. 

On May 29, 2012, the FCHR transferred the case to the 

Division.  A Notice of Hearing, dated June 13, scheduled the 

hearing for July 31, 2012. 

On July 24, 2012, Respondent's counsel filed his notice of 

appearance.  No request for a continuance was filed.  
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Respondent's counsel filed a motion to dismiss on July 27.  That 

motion was denied at the start of the hearing. 

Neither party complied with the June 13, 2012, Order of Pre-

hearing Instructions regarding discussing the case and exchanging 

witness lists or exhibits.  Mr. Cotrich attempted to serve 

various hearing-related documents on CCV Park via certified mail; 

however, the certified mail was "refused."  Mr. Cotrich filed the 

"refused" mail with the Division. 

At the final hearing, Mr. Cotrich testified on his own 

behalf and called two witnesses, Jess Jusino and Ernest Cotrich.  

Mr. Cotrich offered Exhibits 1, 2, 3,
2/
 4, 6, 7, 8,

3/
 and 9,

4/
 

which were admitted into evidence.
5/
  Mr. Cotrich's Exhibit 5 was 

offered, but was not admitted into evidence.  CCV Park called 

three witnesses:  Debra Hunter, Charles Stevens, and Mowar 

Chowdhary.  CCV Park offered Exhibits 1, 2, 3, 4,
6/
 5, and 6, 

which were admitted into evidence.
7/
 

There was no court reporter present at the hearing.  

Accordingly, no transcript was filed.   

At the conclusion of the hearing, the parties were advised 

that they could file their proposed recommended orders (PROs) by 

5:00 p.m., on August 10, 2012, ten days from the hearing date.  

To date, neither party has filed a PRO. 
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FINDINGS OF FACT 

1.  Mr. Cotrich is a Hispanic male,
8/
 who resided in CCV Park 

for approximately 29 months.  Mr. Cotrich did not own the mobile 

home or the lot (number 56) on which it was placed; thus, he owed 

monthly rent to CCV Park and to the owner of the mobile home.  

Mr. Cotrich moved out of CCV Park in late May or early 

June 2011.
9/
 

2.  Rocio Harris, an Hispanic woman, who spoke Spanish, 

was CCV Park's manager during the majority of the time that 

Mr. Cotrich resided in CCV Park.  Ms. Harris was well thought of 

and did her best as manager, but she did not collect monthly rent 

payments or enforce park rules uniformly.   

3.  On June 5, 2009, Mr. Cotrich and Anna Maria Cotrich, his 

wife, executed a $10,000.00 Promissory Note (Note) to buy the 

mobile home located at lot 56 in CCV Park.  The Note was between 

the Cotriches and Maria Gonzalez.  The Note called for a 

$1,400.00 down payment and monthly installments of $500.00 

beginning on July 1, 2009. 

4.  Mr. Cotrich created a ledger to record the monthly Note 

payments he made on the mobile home (Petitioner's Exhibit 2).  

This ledger reflects he paid the $1,400.00 down payment and a 

$500.00 payment on January 3, 2009, five months before the Note 

was executed.  Likewise, it also reflects five $500.00 payments 

for the trailer before the Note was executed.  Simply by adding 
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up the figures on Mr. Cotrich's ledger, the total comes to 

$10,600.00.  This is $600.00 in over-payments.  Mr. Cotrich did 

not disclose this overpayment during his testimony.  Mr. Cotrich 

did not possess the title to the mobile home, nor did he produce 

any credible evidence that he was entitled to it.  Mr. Cotrich's 

testimony contradicts the executed Note and his own written 

record of the amounts of payments.  Neither Mr. Cotrich's 

testimony nor his ledger is credible. 

5.  Mr. Cotrich allegedly paid Ms. Harris the monthly Note 

payments because he did not trust Ms. Gonzalez.  Mr. Cotrich did 

not receive a receipt from Ms. Harris or Ms. Gonzalez for any 

payments made on the Note.  His claim that he was working away 

from the mobile home and could not get to the office during its 

office hours to obtain such a receipt is not credible.  Further, 

Mr. Cotrich's testimony that he paid someone other than the Note 

lender without obtaining a receipt from that recipient is not 

credible. 

6.  In January 2011, Debra Hunter became CCV Park's manager 

following Ms. Harris' death.  Ms. Hunter started collecting the 

rent payments on time and enforcing CCV Park rules.  Her actions 

caused tension among those who were delinquent with their rent 

and/or not abiding by other park rules.  Mr. Cotrich was always 

in arrears for his lot rent payment while Ms. Hunter was the 

manager.  
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7.  At some point Mr. Cotrich had one or two dogs (at least 

one of which was a pit bull dog) in his rented mobile home.  CCV 

Park rules allow for one small (under 20 pounds) dog.  Apparently 

Ms. Harris knew of the dogs, but did not charge Mr. Cotrich for 

having them.  However, beginning in January 2011, when Ms. Hunter 

became the manager and was aware of the dogs, Mr. Cotrich was 

charged $16.00 monthly for having the two dogs ($8.00 per pet, 

per month).  Charles Stevens, one of CCV Park's owners, credibly 

testified that he had a conversation with Mr. Cotrich about the 

pit bull dog(s).  In that conversation, Mr. Stevens advised 

Mr. Cotrich that mean dogs (including pit bull dogs) were not 

(and are not) allowed in CCV Park.  This was because there were 

children present, and there were insurance concerns.  Mr. Stevens 

felt he was unable to make Mr. Cotrich understand the need to 

remove the dog(s). 

8.  At some point, Mr. Cotrich approached Ms. Hunter and 

told her he wanted to sell or rent his trailer to his brother, 

who is Puerto Rican.  Ms. Hunter objected to that proposal on the 

grounds that Mr. Cotrich owed past-due rent.  Mr. Cotrich became 

loud and apparently yelled that Ms. Hunter did not want Puerto 

Ricans in CCV Park.  Ms. Hunter's position to deny Mr. Cotrich's 

proposed tenant was based on the outstanding balance that 

Mr. Cotrich had with CCV Park. 
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9.  Following this verbal confrontation, Mr. Cotrich claimed 

he felt harassed by CCV Park management.  Although Mr. Cotrich 

produced his medical records for hospitalization dates of 

January 8, January 10, and March 30, 2011,
10/
 there is nothing 

therein to substantiate that CCV Park or its management caused 

his physical circumstances.  Mr. Cotrich, upon being discharged 

from the last hospitalization, went to a rehabilitation/nursing 

home facility.  Mr. Cotrich testified he was not evicted from CCV 

Park, but he voluntarily left CCV Park in May 2011, because he 

felt his health was in jeopardy.  Mrs. Cotrich completed her move 

out of CCV Park sometime in June 2011. 

10.  CCV Park issued monthly receipts for payments it 

received.  For the 29-month period that Mr. Cotrich claimed to 

reside at CCV Park, only 13 dated receipts were produced.  (There 

were a total of 20 pages of receipts, but some were duplicative.)  

The receipts offered and accepted in evidence began in July 2009.  

All but one receipt had a monetary figure in the section 

"REMINDER OF OUTSTANDING CHARGES" at the bottom of each receipt.   

11.  Ms. Hunter and Mr. Stevens both testified that CCV Park 

is 70 percent Hispanic.  Mr. Stevens knows the rental market in 

Kissimmee, and he understands the Hispanic population has a very 

real presence in Kissimmee.  CCV Park is a multi-cultural mobile 

home park.  Since becoming the manager (while Mr. Cotrich lived 

there and after), Ms. Hunter has increased rental collections, 
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enforced the park rules, and made CCV Park a nice place to live.  

CCV Park has instituted several after-school programs and 

activities that have apparently helped raise the children's 

grade-point averages in school. 

12.  Mr. Cotrich presented Jess Jusino, his son-in-law, and 

Ernest Cotrich, his son and care-giver, as witnesses.  The 

undersigned evaluated the testimony presented by these two 

witnesses and found it to be unpersuasive. 

13.  Mr. Cotrich did not substantiate his claim of 

discrimination based on his national origin.  The testimony and 

evidence demonstrate that Mr. Cotrich left CCV Park on his own 

volition and that he failed to pay rent in a timely manner.   

CONCLUSIONS OF LAW 

14.  The Division has jurisdiction over the parties to 

and the subject matter of this proceeding pursuant to 

sections 120.569 and 120.57(1), Florida Statutes (2012). 

15.  Mr. Cotrich has the burden of proving by a 

preponderance of the evidence that CCV Park violated the Act by 

discriminating against him.   

16.  The preponderance of the evidence standard requires 

proof by "the greater weight of the evidence," Black's Law 

Dictionary, 1201 (7th ed. 1999), or evidence that "more likely 

than not" tends to prove a certain proposition.  See Gross v. 

Lyons, 763 So. 2d 276, 289 n.1 (Fla. 2000). 
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17.  The Act is codified in sections 760.20 through 760.37.  

Section 760.23 reads in pertinent part: 

Discrimination in the sale or rental of 

housing and other prohibited practices.-- 

 

*   *   * 

 

(2)  It is unlawful to discriminate against 

any person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or facilities 

in connection therewith, because of race, 

color, national origin, sex, handicap, 

familial status, or religion. 

 

18.  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 

So. 2d 1008, 1013, n.7 (Fla. 1st DCA 1996), aff'd, 679 So. 2d 

1183 (Fla. 1996).  If, however, the complainant establishes a 

prima facie case, the burden then shifts to the respondent to 

articulate some legitimate, nondiscriminatory reason for its 

action.  If the respondent satisfies this burden, then the 

complainant must establish by a preponderance of the evidence 

that the reason asserted by the respondent is, in fact, merely a 

pretext for discrimination.  See Massaro v. Mainlands Section 1 & 

2 Civic Ass'n, Inc., 3 F.3d 1472, 1476, n.6 (11th Cir. 1993), 

cert. denied, 513 U.S. 808 (1994) (fair housing discrimination 

cases are subject to the three-part test articulated in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792 (1973)). 
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19.  There is no evidence in the record to support the 

allegation of discrimination based on Mr. Cotrich's national 

origin.  There is no evidence that CCV Park discriminated against 

any protected class.  There is no evidence that Mr. Cotrich was 

discriminated against by CCV Park.  Mr. Cotrich failed to meet 

his burden of demonstrating that CCV Park discriminated against 

him.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petition for Relief 

filed by Miguel A. Cotrich. 

DONE AND ENTERED this 28th day of August, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

LYNNE A. QUIMBY-PENNOCK 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 28th day of August, 2012. 
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ENDNOTES 

 
1/
  All references to Florida Statutes are to the 2011 version, 

unless otherwise noted. 

 
2/
  This composite exhibit (four pages) contained three separate 

medical records (dated January 8 and January 10, 2011, and 

March 30, 2011) for Mr. Cotrich.  Mr. Cotrich's personal 

identifying information was redacted from the exhibit.  

Respondent's counsel declined to accept a copy of Exhibit 3 which 

was offered to him. 

 
3/
  This composite exhibit consists of 19 pages of CCV Park 

receipts.  The receipts are for:  July, September, and November 

2009; January, May, August, September, November, and December 

2010; and February and March 2011.  On all but one receipt, there 

is a section "Reminder of Outstanding Charges" with amounts 

ranging from $84.45 to $1,104.72 as due to CCV Park. 

 
4/
  Although Petitioner's Composite Exhibit 9 was admitted into 

evidence, the documents are hearsay.  There are several notarized 

statements; however, each contains hearsay that has not been 

corroborated by other competent substantial testimony.  As 

explained at the beginning of the hearing, hearsay cannot be the 

foundation of a finding of fact. 

 
5/
  CCV Park objected to Petitioner's Exhibits 2, 3, 4, 7, and 9. 

 

6/
  This composite exhibit consisted of five photographs.  

Respondent failed to have a complete set of the photographs for 

Mr. Cotrich.  Respondent is to provide Mr. Cotrich the missing 

photographs. 

 
7/
  Petitioner objected to Respondent's Exhibits 2, 3, 4, and 5. 

 
8/
  Mr. Cotrich never testified that he was Puerto Rican, but he 

did testify that his brother was Puerto Rican. 

 
9/
  Mr. Cotrich repeatedly testified he lived in CCV Park for 

29 months.  Based on his testimony that he moved out in May 

or June 2011, Mr. Cotrich moved into the CCV Park in either 

December 2008 or January 2009. 

 
10/

  None of the records indicate how long Mr. Cotrich was in the 

medical center for each hospitalization. 
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Kissimmee, Florida  34741 

 

Edward S. Meiner, Esquire 

2415 Norfolk Road 

Orlando, Florida  32803 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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