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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

RICHARD SINGH, 

 

     Petitioner, 

 

vs. 

 

JC PENNEY, 

 

     Respondent. 
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Case No. 12-1684 

 

RECOMMENDED ORDER 

 

 Pursuant to notice, this case was heard on July 20, 2012, 

by video teleconference at sites in Tallahassee, Florida and 

Orlando, Florida, before E. Gary Early, a designated 

Administrative Law Judge of the Division of Administrative 

Hearings.  

APPEARANCES 

For Petitioner:  Richard Singh, pro se 

      725 La Costa Street  

      Clermont, Florida  34715 

 

For Respondent:  Gregory M. Bair, Esquire 

     Qualified Representative 

     JC Penney Legal Department 

      6501 Legacy Drive, MS 1108 

      Plano, Texas  75024 

  

STATEMENT OF THE ISSUE 

 Whether the Petitioner was subject to an unlawful 

employment practice by Respondent, JC Penney, on account of his 
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religion, or as retaliation for engaging in protected activities 

in violation of section 760.10, Florida Statutes. 

PRELIMINARY STATEMENT 

 On December 14, 2011, Petitioner, Richard Singh, filed an 

Employment Claim of Discrimination with the Florida Commission 

on Human Relations (FCHR) which alleged that Respondent, 

JC Penney, violated section 760.10, Florida Statutes, by 

discriminating against him on the basis of his religion.  The 

Employment Claim of Discrimination also alleged that Petitioner 

was retaliated against for complaining to management about 

disparate treatment regarding scheduling.   

 On April 11, 2012, the FCHR issued a Determination: Cause 

and a Notice of Determination: Cause, by which the FCHR 

determined that reasonable cause existed to believe that an 

unlawful employment practice occurred.  On May 14, 2012, 

Petitioner filed a Petition for Relief with the Commission.  The 

Petition was transmitted to the Division of Administrative 

Hearings to conduct a final hearing.  

 The final hearing was set for July 20, 2012, and was held 

as scheduled.   

 At the final hearing, Petitioner testified on his own 

behalf.  Petitioner‟s Exhibits 1-21 were received into evidence.  

Respondent presented the testimony of Kenneth G. Northrop, Jr., 

the store manager for Respondent‟s Clermont, Florida store, and 
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Jimmy Doralus, the supervisor of the family footwear department 

at the Clermont, Florida store.  Respondent‟s Exhibits 1-4 were 

received into evidence.  Due to an unknown corruption of the 

video file associated with Respondent‟s Exhibit 3, a substituted 

Respondent‟s Exhibit 3 was received in evidence in lieu of the 

original exhibit.    

 The hearing was not transcribed.  The parties timely filed 

their post-hearing Proposed Recommended Orders, which have been 

considered in the preparation of this Recommended Order.  

References to statutes are to Florida Statutes (2011) unless 

otherwise noted. 

FINDINGS OF FACT 

 1.  Petitioner, who was at all times relevant to this 

matter an employee of Respondent, JC Penney, is of the Hindu 

faith. 

 2.  Respondent operates a JC Penney retail department store 

in Clermont, Florida.  The store employs between 125 and 130 

full-time sales associates at any given time. 

 3.  Petitioner was initially employed at Respondent‟s 

Clermont store in January, 2009.  In September, 2009, Petitioner 

requested and was granted leave to travel.  He thereupon 

travelled to Guyana, entering that country on September 25, 

2009, and departing on October 2, 2009.  On October 15, 2009, 

Petitioner was “auto-terminated” from employment with 
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Respondent, an act that typically occurs when an employee has 

not worked for 30 days.  At the time, Petitioner was working a 

second job at AutoZone.  The record is unclear as to the reason 

for the auto-termination, but Petitioner admitted that he 

believed he was terminated due to his holding a second job, and 

not due to his religious beliefs.  The auto-termination occurred 

more than 365 days prior to the December 14, 2011, filing of his 

Employment Claim of Discrimination with the Florida Commission 

on Human Relations, and is therefore not a subject for 

determination in this proceeding.  See § 760.11(1), Fla. Stat.  

 4.  On October 21, 2009, Petitioner was rehired by 

Respondent as a seasonal employee in the Clermont store.  He was 

still employed at his second job at AutoZone.  On December 27, 

2009, Petitioner‟s seasonal employment with Respondent was 

terminated.  As a result, he did not receive a store bonus.  

Other seasonal employees were also let go after the holidays.  

Petitioner testified that he believed he was again terminated 

due to his employment at AutoZone, and not due to his religious 

beliefs.  Petitioner‟s termination as a seasonal employee 

occurred more than 365 days prior to the December 14, 2011, 

filing of his Employment Claim of Discrimination with the 

Florida Commission on Human Relations, and is therefore not a 

subject for determination in this proceeding.  See § 760.11(1), 

Fla. Stat.    
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 5.  In April, 2010, Petitioner reapplied for employment 

with Respondent.  He had, by that time, quit his job with 

AutoZone because of his dissatisfaction with the commuting 

distance to and from that job.  Petitioner was hired as a sales 

associate at the Clermont store, and was subsequently assigned 

to work in the shoe department.  The shoe department was 

typically staffed by six sales associates.  The sales associates 

received a modest hourly salary, and otherwise worked on 

commission. 

 6.  In April 2011, Mr. Northrop was assigned as store 

manager for the Clermont store.  When he was hired, Indra Kasoon 

was the supervisor of the shoe department.  She was only there 

for two to three weeks before leaving to take a position at 

another department store.  

 7.  After Ms. Kasoon left, and before a new shoe department 

supervisor was hired, Mr. Northrop or another supervisory 

employee made the employee schedules and generally handled the 

duties of the shoe department supervisor. 

 8.  In June 2011, Jimmy Doralus was hired as the supervisor 

of the family shoe department.  Mr. Doralus was previously 

employed by Respondent as the “lead expert” in the men‟s 

department. 
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Petitioner‟s Requests for Time Off  

 9.  On May 17, 2010, Petitioner requested five days off, 

from June 10 through June 14, 2010, to attend to a court 

proceeding to which he was a party in New York.  He also 

requested that he not be scheduled for work on Sunday, May 30, 

2010, and Sunday, June 5, 2010, because “I would like to attend 

church in Tampa on these two Sundays before heading to NY.”  

Those requests were approved.  

 10.  On June 1, 2010, Petitioner noted that his request for 

time off to travel to New York was not reflected in his schedule 

for the week of June 13, 2010.  The schedule was rearranged, and 

Petitioner was not required to work on June 13 and 14, 2010, per 

his request. 

 11.  On July 1, 2011, Petitioner requested, among other 

things, “Sundays as one of my days off for the next 3 Sundays . 

. . I have religious functions to take care of.”  His request 

for time off on the three Sundays was approved.  

 12.  The three-week schedule issued for June 26, 2011 

through July 16, 2011, showed that Petitioner requested and was 

approved for time off on July 7-8, 2011.  The reason for the 

request was so that Petitioner could attend to a court matter in 

New York.  The schedule was subsequently changed to place 

Petitioner on the schedule for July 7 to accommodate a 

conflicting request from another employee.  Petitioner notified 
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management, and the schedule was rearranged.  Petitioner was not 

required to work on July 7, 2011. 

 13.  At some time in June, 2011, Petitioner requested and 

was approved for time off on September 4-5, 2011, “for religious 

function.”    

 14.  In August, 2011, a new employee, Benjamin Schlesinger, 

was hired for the shoe department.  At the time he was hired, 

Mr. Schlesinger requested to be off on September 2-4, 2011, for 

a previously planned anniversary weekend.  The request was 

granted, and Petitioner‟s schedule was modified to have him work 

from 2:30 p.m. to 8:30 p.m. on September 4, 2011, a date for 

which his previous leave request had been approved.  

 15.  Mr. Northrop was not aware of the reason for 

Petitioner‟s September 4, 2011, time off request when he changed 

the schedule for that date.  Mr. Northrop rarely, if ever, made 

personal inquiry as to the reason for a request.  Petitioner‟s 

initial request for time off included the reason for the 

request, i.e. “for religious function,” but the weekly posted 

schedule -- which included working hours, available hours, and 

time off -- did not.  Mr. Northrop‟s testimony that he did not 

know Petitioner‟s September 4, 2011, request was for a 

“religious function” when he made the change was credible, and 

is accepted. 



8 

 

 16.  Mr. Northrop testified that there were other instances 

when time off for employees was approved, and then changed in 

order to accommodate conflicting requests.  He indicated that it 

was not common, but with 130+/- employees, it would happen.       

 17.  The process by which Petitioner‟s schedule for 

September 4 was modified was not dissimilar to that applied to 

other employees.  Although Petitioner brought the matter to the 

attention of Mr. Doralus, there was no evidence that Petitioner 

sought to have the schedule changed (as happened when his 

July 7, 2011, schedule was changed), or attempted to switch 

shifts with another employee.  Petitioner was able to attend to 

his religious function on September 4, 2011, despite his having 

to work later in the day.
1/
  The September 4, 2011, schedule 

change is the only instance in which any request for time off by 

Petitioner was not met.
 
 

Petitioner‟s Complaints  

 18.  On May 7, 2011, shortly after Mr. Northrop was 

assigned as store manager for the Clermont store, Petitioner 

wrote a letter to Mr. Northrop cataloging his complaints with 

shoe department employees.  His general complaints centered on 

his being cheated of commission sales, that “I have been ganged 

up on with lies,” and that someone had “marked up” his picture.  

Petitioner did not identify his religious affiliation, nor did 



9 

 

he suggest that any of the alleged actions were the result of 

his religious faith. 

 19.  On May 21, 2011, Petitioner sent an e-mail to 

Mr. Northrop in response to a May 17, 2011, disciplinary warning 

(see discussion below).  The e-mail again complained of “untrue 

allegations,” that he “was ganged up on,” that his picture was 

“marked up,” and that a shoe department employee told another 

employee that “I hate all you bitches.”  Petitioner stated that 

“I do not like to complain, but I can relate the truth always.”  

The e-mail contained no suggestion that any of the alleged 

actions were the result of his religious faith. 

 20.  On August 10, 2011, Petitioner complained to 

Mr. Doralus that he had been scheduled for the closing shift 

three times during the week of August 14, 2011.  At the hearing, 

in support of his assertion that his schedule was unfair, 

Petitioner submitted weekly shoe department schedules for 10 

weeks, from July 3, 2011 through September 10, 2011.  On five of 

those weeks, including the week of August 14, 2011, the shoe 

department was down to five sales associates, rather than the 

normal six.   

 21.  On three of the ten weeks for which schedules were 

provided -- including two of the five weeks that the shoe 

department was short-staffed -- Petitioner was assigned to close 

on three nights.  Over that ten week period, Petitioner worked 
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the closing shift a total of 18 times.  During that same ten-

week period, Robert Ridge was assigned three closing shifts in 

two weeks, and worked the closing shift a total of 19 times.  

Elena Barruelo Gonzalez was assigned three closing shifts in one 

week, and worked the closing shift a total of 17 times.  In 

short, everyone was required to take closing shifts, and it was 

not uncommon to have to take as many as three closing shifts in 

a week.  Petitioner‟s schedule was not dissimilar from those of 

other employees of the shoe department, and does not support a 

finding that persons who were not members of Petitioner‟s 

protected class were treated differently under similar 

circumstances.   There is nothing in the record of this 

proceeding to support even an inference that Petitioner‟s 

schedule was developed or assigned with any consideration given 

to his religious faith, or that the schedule was set as 

retaliation for his opposition to any practice which would be 

considered to be an unlawful employment practice under the 

Florida Civil Rights Act.   

 22.  Petitioner complained that he was assigned to clean a 

disproportionately large area of the shoe department.  The 

record is not clear as to whether the area assigned to 

Petitioner was 50 percent of the total area of the shoe 

department as alleged by Petitioner, or closer to 30 percent as 

stated by Mr. Doralus, nor is the record clear as to whether 
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Petitioner was to split the duties of cleaning the walls and the 

tables within the assigned area with another employee.  

Furthermore, although cleaning and stocking were among the 

normal and routine duties of sales associates, the record was 

not clear as to whether the cleaning to which Petitioner 

objected was part of a “white-glove” contest done in preparation 

of a visit by Respondent‟s district manager.  Regardless, there 

is nothing in the record of this proceeding to suggest that 

Petitioner‟s cleaning duties were assigned with any 

consideration given to his religious faith.   

 23.  Petitioner also complained generally of poor treatment 

at the hands of Mr. Northrop and Mr. Doralus, which complaints 

included being chastised for Petitioner resolving a scheduling 

issue with Mr. Northrop instead of Mr. Doralus, and their 

failure to address problems with the procedures for getting 

credit for commissions when shoes were paid for in other 

departments. 

 24.  The worst that can be inferred from Petitioner‟s 

complaints, assuming each of them were true and accurate 

depictions of the working conditions at the Clermont store, is 

that Mr. Northrop and Mr. Doralus were tough and demanding task-

masters.  What cannot be inferred is that any of their actions 

were the result of discrimination against Petitioner based on 

his religious faith, or retaliation for some protected activity. 
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Doralus‟s Alleged Statement 

 25.  When Petitioner made his July 1, 2011, request to have 

three consecutive Sundays off for “religious functions” -- a 

request that was approved -- Petitioner testified that he 

advised Mr. Doralus that he fasted on Sundays.  In his Petition 

for Relief, Petitioner alleged that when so advised, Mr. Doralus 

“responded with a stray remark that „God did not tell us to 

starve to death.‟”  By the time Petitioner testified at the 

hearing, Petitioner‟s description of Mr. Doralus‟s reaction 

escalated to his laughing in Petitioner‟s face as he uttered the 

phrase.   

 26.  Mr. Doralus denied having ever uttered the statement 

attributed to him by Petitioner.  He denied having any knowledge 

of or interest in Petitioner‟s religious faith. 

 27.  Even if the statement was made, it was directed 

towards a practice, rather than a particular religion.  Fasting 

is performed, to one extent or another, by adherents of many of 

the world‟s major religions.  A commentary on the practice of 

fasting does not, in and of itself, constitute the sort of 

direct and blatant remark that would constitute evidence of 

intent to discriminate against a person on the basis of his or 

her religion. 

 28.  Furthermore, it is clear, from Petitioner‟s own 

description, that the alleged remark was, at most, an offhand 
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and isolated remark.  It is not sufficient evidence upon which 

to base a finding that Petitioner‟s religious faith played any 

role in Respondent‟s employment decision to terminate 

Petitioner, or take any other action towards him.    

 29.  It is significant, in determining whether Mr. Doralus 

made the statement attributed to him, that no contemporaneous 

document among those authored by Petitioner during and 

immediately after his employment mentions the alleged statement.  

In his October 12, 2011, letter to Respondent‟s CEO (discussed 

below), Petitioner set forth in detail a litany of Mr. Doralus‟s 

allegedly abusive acts.  Even then, when he was “able to send 

without any fear because I am no longer working there,” 

Petitioner offered no suggestion of Mr. Doralus having uttered 

the statement that “God did not tell us to starve to death,” nor 

did he suggest in any way that Mr. Doralus otherwise knew of or 

acted on Petitioner‟s religious faith.  There is not sufficient 

evidence upon which to base a finding that Mr. Doralus ever made 

any statement commenting upon, indicating knowledge of, or 

taking action based on Petitioner‟s religion. 

Disciplinary Actions      

 30.  Respondent has a policy of progressive discipline that 

calls for an employee to receive a verbal warning for a first 

incident of unsuitable conduct, followed by a written warning 
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for a second incident, and more severe discipline, including 

termination, for subsequent incidents.  

 31.  On May 17, 2011, Mr. Northrop was approached by a 

customer complaining of Petitioner‟s behavior towards her in the 

store.  The customer had shopped for and selected a pair of 

shoes.  She took the shoes and continued shopping, intending to 

pay for her purchases at one time.  She completed her shopping, 

and paid for her merchandise at the Sephora cosmetics shop 

located near the front of the store.  The Sephora shop was not 

visible from the shoe department.  After paying for her 

merchandise, she was confronted by Petitioner and asked to 

produce her store receipt for his examination.  Although 

Petitioner made it clear that he wanted the receipt to confirm 

credit for his commission, the customer was offended and upset 

by the incident.  Soon thereafter, Mr. Northrop discussed the 

incident with Petitioner, and provided him with a verbal warning 

that he was not to approach customers asking to see their 

receipts.       

 32.  In late July, 2011, Mr. Doralus was approached by a 

customer who complained that Petitioner followed her from the 

shoe department to the children‟s wear department and asked her 

to show him the store receipt for her shoe purchase.  He 

testified that the customer was upset, and that she felt 

harassed and uncomfortable, as though she was being accused of 
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stealing.  Mr. Doralus spoke with Petitioner about the incident, 

and sent him home for the rest of the day.  When Petitioner 

returned to work, Mr. Doralus discussed the matter with him, 

relying on handwritten notes that he had prepared, and advised 

him that his conduct was not acceptable.  Mr. Doralus prepared a 

draft written policy violation warning, which he provided to 

Mr. Northrop on or about August 2, 2011.  Mr. Northrop made a 

minor change to the warning, and returned it to Mr. Doralus for 

finalization.  In accordance with the store‟s policy on 

progressive discipline, the memorandum was to be placed in 

Petitioner‟s file as a written notice of the incident.  Although 

the final warning was not signed until August 29, 2011, the 

evidence demonstrates that it had been discussed with Petitioner 

and finalized prior to that date.  

The August 28, 2011 Incident 

 33.  On the morning of August 29, 2011, Mr. Northrop 

arrived to open the store at approximately 10:00 a.m.  A 

customer, Junior Hernandez, was waiting at the front door, angry 

and upset.  Mr. Northrop invited Mr. Hernandez inside.   

 34.  Mr. Northrop was advised that on the afternoon of 

August 28, 2011, Mr. Hernandez and his wife purchased shoes, 

along with other items, and left the store.  Petitioner followed 

them from the store, and approached them as they stood talking 

with family outside.  Petitioner asked to see their store 
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receipt, and told the customers that he wanted to verify credit 

for his commission on the sale.  Mr. Hernandez was very agitated 

throughout his conversation with Mr. Northrop, and Mr. Northrop 

understood Mr. Hernandez to have been embarrassed and made to 

feel like a shoplifter as a result of Petitioner‟s actions. 

 35.  At the hearing, Petitioner painted a very different 

picture of his encounter with Mr. and Mrs. Hernandez.  

Petitioner testified that Mr. Hernandez tried to use his 

daughter‟s JC Penney associate card to receive a discount for 

his shoe purchase.  Petitioner would not allow him to do so, 

which caused Mr. Hernandez to become angry.  Rather than wait 

for a supervisor to resolve the matter, Mr. Hernandez called his 

daughter, who came to the store and completed the transaction 

with another staff person.  Later, Petitioner claimed to have 

been standing outside of the store while on break when 

Mr. Hernandez and his wife came out.  He testified that he asked 

the family if they found everything OK, and they said yes.  He 

further testified that Mrs. Hernandez removed an item from her 

bag because she wanted to show Petitioner something she had 

purchased that she had not intended to buy when she went into 

the store.  Petitioner testified that they “were all smiles.” 

 36.  To get an accurate understanding of the incident, 

Mr. Northrop retrieved the front door surveillance video for the 

approximate time of the incident identified by Mr. Hernandez. 
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 37.  The video showed Mr. and Mrs. Hernandez leaving the 

store and joining other family members outside.  After about one 

minute, Petitioner is seen walking out of the store, approaching 

the Hernandez family, and engaging them in conversation.  

Mr. Hernandez started to walk away, but turned back and spoke to 

Petitioner.  Petitioner is then seen returning to the store. 

 38.  Petitioner‟s description of the event is not 

consistent with the surveillance video of the encounter, and is 

not credited.  The surveillance video is entirely consistent 

with Mr. Northrop‟s understanding, as related to him by 

Mr. Hernandez, that Petitioner followed the couple from the 

store and approached them, asking to see their store receipt, as 

they stood with family on the sidewalk outside of the store. 

The Decision to Terminate Petitioner 

 39.  Mr. Northrop spoke with Petitioner about the 

August 28, 2011, incident on Petitioner‟s next day at work.  He 

testified that Petitioner admitted to asking for the store 

receipt, indicated that Mr. Hernandez got mad, and that he 

apologized to Mr. Hernandez before reentering the store.  

Mr. Northrop did not recall any mention of Mr. Hernandez‟s 

attempted use of his daughter‟s employee discount card. 

 40.  Mr. Northrop reported the August 28, 2011, incident to 

corporate headquarters.  As a result of the repeated instances 

in which Petitioner approached customers contrary to store 
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policy, and Petitioner‟s disregard for the multiple warnings 

against such conduct, Mr. Northrop decided to terminate 

Petitioner from employment.  The decision was made and 

memorialized on September 3, 2011. 

 41.  On September 6, 2011, Mr. Northrop, Mr. Doralus, and 

Petitioner met at the Clermont store, at which time Petitioner 

was terminated.   

 42.  Mr. Doralus walked with Petitioner out of the store.  

Petitioner testified that he was “escorted” from the store, 

while Mr. Doralus testified that he merely walked out with 

Petitioner.  The circumstances surrounding Petitioner‟s 

departure have no bearing on this matter. 

 43.  Petitioner further testified that he waited outside on 

September 6, 2011, until the store closed, at which time he 

asked Mr. Northrop for copies of his pay stubs.  Petitioner 

testified that Mr. Northrop said he would mail them to 

Petitioner, but that he never did.  Mr. Northrop had no 

recollection of the conversation, but testified that if he said 

he would mail the stubs, it must have merely slipped his mind.  

The circumstances surrounding the pay stubs have no bearing on 

this matter. 

 44.  Mr. Northrop testified that his decision to terminate 

Petitioner was based solely on what he considered to be repeated 

breaches of store policy in the face of multiple warnings.  He 
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testified that he did not initiate or take any action based on 

Petitioner‟s religion, and that he did not know Petitioner was 

of the Hindu faith.  Petitioner testified that Mr. Northrop 

never disparaged his religion.   

 45.  There is nothing in the record of this proceeding 

prior to the December 14, 2011, Charge of Discrimination from 

which Petitioner‟s faith could be inferred.  His requests to 

“attend church” and to take care of “religious functions” 

provide no indication of Petitioner‟s faith except in the most 

general terms.   

 46.  Mr. Northrop‟s testimony as to the lack of religious 

motivation for his decision to terminate Petitioner was 

credible, clear, and convincing, and is accepted by the 

undersigned. 

Petitioner‟s Post-termination Letter            

 47.  On or about October 12, 2011, after having been 

terminated by Mr. Northrop, Petitioner sent a three-page letter 

to Mike Ulman, Respondent‟s CEO.  In his letter, Petitioner went 

into great detail regarding the long list of slights, threats, 

and unfair acts to which he had allegedly been subjected.  

However, what is missing is even the slightest hint that any of 

the issues complained of were the result of religious 

discrimination.  In addition, despite lengthy discussions of 

Mr. Doralus‟s unfair and abusive acts towards Petitioner and 
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others in the shoe department, there is no suggestion of 

Mr. Doralus having uttered the statement that “God did not tell 

us to starve to death.”  Petitioner closed his letter with the 

following: 

I sincerely hope that you can get to the 

bottom of this so that hard working 

employees can be treated fairly and have the 

comfortable feeling of JC Penney and not 

Dillards that Jimmy and Ken Northrop want to 

implement. 

 

They both thrive in driving fear into 

employees. 

 

I think you can guess what my next step will 

be. 

 

The only conclusion to be drawn from Petitioner‟s letter, 

including the final paragraph, is that Petitioner believed that 

Mr. Northrop and Mr. Doralus treated all “hard working 

employees” with an equal degree of harshness and disdain 

unbefitting the JC Penney corporate image.  Petitioner‟s cryptic 

final comment was not explained.   

Comparators 

 48.  There was no evidence of other JC Penney employees who 

were in “comparable” circumstances, but who were treated 

differently than Petitioner. 

 49.  There was no evidence that any other JC Penney 

employees ever approached customers demanding to see their store 

receipts.  Thus, there is no indication that persons who were 
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not members of Petitioner‟s protected class were treated 

differently under similar circumstances.  

 50.  Petitioner testified that Mr. Doralus “forced people 

to work when they didn‟t want to.”  Scheduling conflicts were 

not frequent, but were generally resolved, either by management 

or by the employees, who were authorized to make shift changes 

among themselves.  Shift changes did not concern management, as 

long as the shifts were covered.  However, as to whether such 

scheduling issues were “discrimination,” Petitioner admitted 

that scheduling mistakes were done to “others in the shoe 

department as well.”  For example, on or about July 4, 2011, 

Chelsea Hunt requested a two-week vacation.  A mistake in the 

schedule had her working on one or more of those days.  When 

notified, management distributed her hours to the other 

employees in the department, and the issue was resolved.  As 

another example identified by Petitioner, one of the employees 

in the department, who was Russian, took English classes on 

Saturdays.  Mr. Doralus occasionally assigned her to work on 

Saturdays.  The scheduling conflicts were resolved amongst the 

employees.  In short, the scheduling problems that Petitioner 

complained about were not unique to him, and there is no 

indication of any kind that persons who were not members of 

Petitioner‟s protected class were treated differently under 

similar circumstances.   
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Ultimate Findings of Fact 

 51.  In this case, Mr. Northrop‟s decision to take 

disciplinary action against Petitioner was based entirely on 

Petitioner‟s repeated instances of approaching customers and 

demanding to see their store receipts, actions that are 

inherently intimidating, accusatory, and insulting.  The fact 

that Petitioner had been warned not to do so, both verbally and 

in writing, was sufficient to warrant Mr. Northrop‟s, and 

thereby Respondent‟s, decision to terminate Petitioner‟s 

employment with Respondent. 

 52.  There was no competent, substantial evidence adduced 

at the hearing that any persons who were not members of the 

Petitioner‟s protected class, i.e., Hindu, were treated 

differently from Petitioner, or were not subject to similar 

adverse employment actions under similar circumstances. 

 53.  There was not a scintilla of evidence introduced at 

the hearing that Petitioner‟s religious faith had anything to do 

with his being terminated by Respondent, and it is expressly 

found that his religious beliefs formed no basis for 

Petitioner‟s termination.  

CONCLUSIONS OF LAW 

 54.  Sections 120.569 and 120.57(1), Florida Statutes 

(2011), grant the Division of Administrative Hearings 
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jurisdiction over the subject matter of this proceeding and of 

the parties. 

Discrimination 

 55.  Section 760.10 provides, in pertinent part:  

(1)  It is an unlawful employment practice 

for an employer: 

  

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

  

 56.  Petitioner maintains that Respondent discriminated 

against him on account of his Hindu religious faith. 

 57.  Section 760.11(1) provides that “[a]ny person 

aggrieved by a violation of ss. 760.01-760.10 may file a 

complaint with the [FCHR] within 365 days of the alleged 

violation . . . .”  Petitioner timely filed his complaint.   

 58.  Section 760.11(4) provides that upon a determination 

by the FCHR that there is probable cause to believe that a 

violation of the Florida Civil Rights Act of 1992 has occurred, 

the aggrieved person may request an administrative hearing under 

ss. 120.569 and 120.57.  Following the FCHR determination of 

cause, Petitioner timely filed his Petition for Relief 

requesting this hearing. 
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 59.  Chapter 760, Part I, is patterned after Title VII of 

the Civil Rights Act of 1964, as amended.  When “a Florida 

statute is modeled after a federal law on the same subject, the 

Florida statute will take on the same constructions as placed on 

its federal prototype.”  Brand v. Florida Power Corp., 633 So. 

2d 504, 509 (Fla. 1st DCA 1994); see also Valenzuela v. 

GlobeGround North America, LLC, 18 So. 3d 17 (Fla. 3rd DCA 

2009); Fla. State Univ. v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 

1996); Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 

1st DCA 1991).   

 60.  Petitioner has the burden of proving by a 

preponderance of the evidence that Respondent committed an 

unlawful employment practice.  See St. Louis v. Fla. Int'l 

Univ., 60 So. 3d 455 (Fla. 3rd DCA 2011); Fla. Dep't of Transp. 

v. J.W.C. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).  

 61.  Employees may prove discrimination by direct, 

statistical, or circumstantial evidence.  Valenzuela v. 

GlobeGround North America, LLC, 18 So. 3d at 22.  Direct 

evidence is evidence that, if believed, would prove the 

existence of discriminatory intent without resort to inference 

or presumption.  Denney v. City of Albany, 247 F.3d 1172, 1182 

(11th Cir. 2001); Holifield v. Reno, 115 F.3d 1555, 1561 (11th 

Cir. 1997).  Courts have held that “„only the most blatant 

remarks, whose intent could be nothing other than to 
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discriminate . . .‟ will constitute direct evidence of 

discrimination.”  Damon v. Fleming Supermarkets of Fla., Inc., 

196 F.3d 1354, 1358-59 (11th Cir. 1999)(citations omitted). 

 62.  The only possible “direct evidence” of discrimination 

offered by Petitioner was Mr. Doralus‟s alleged statement that 

“God did not tell us to starve to death.”  The evidence that the 

statement was made is disputed, and the statement, if made, 

relates to a practice that is performed by persons of different 

faiths as opposed to being a commentary on Petitioner‟s faith.  

More to the point, the statement was at most a “stray remark” 

that is, on the record of this proceeding, insufficient to 

support a claim of discrimination or retaliation.  See Morales-

Cruz v. Univ. of P.R., 676 F.3d 220, 225-226 (1st Cir. 2012); 

Boyd v. State Farm Ins., 158 F.3d 326, 329-330 (5th Cir. 1998); 

Isse v. American Univ., 540 F. Supp. 2d 9, 30 (D.D.C. 2008).  

 63.  Petitioner presented no direct or statistical evidence 

of discrimination by Respondent in its decision to terminate 

Petitioner.   

 64.  In the absence of any direct evidence of 

discriminatory intent, Petitioner must rely on circumstantial 

evidence of such intent.  In McDonnell Douglas Corp. v. Green, 

411 U.S. 792 (1973), and as refined in Texas Dep‟t of Cmty. Aff. 

v. Burdine, 450 U.S. 248 (1981) and St. Mary's Honor Center v. 

Hicks, 509 U.S. 502 (1993), the United States Supreme Court 
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established the procedure for determining whether employment 

discrimination has occurred when employees rely upon 

circumstantial evidence of discriminatory intent.  

 65.  Under McDonnell Douglas, Petitioner has the initial 

burden of establishing a prima facie case of unlawful 

discrimination.  To establish his prima facie case under section 

760.10(1)(a), Petitioner must prove that: (1) he was a member of 

a protected class; (2) that he was  qualified for his job; 

(3) that he was subject to an adverse employment decision; and 

(4) similarly-situated employees outside the Petitioner‟s 

protected class were treated more favorably.  McDonnell Douglas 

Corp. v. Green, at 802; Texas Dep‟t of Cmty. Aff. v. Burdine, at 

252-253; Burke-Fowler v. Orange Cnty., Fla., 447 F.3d 1319, 1323 

(11th Cir. 2006); Valenzuela v. GlobeGround North America, LLC, 

18 So. 3d at 22.  

 66.  If Petitioner is able to prove his prima facie case by 

a preponderance of the evidence, the burden shifts to Respondent 

to articulate a legitimate, non-discriminatory reason for its 

employment decision.  Texas Dep‟t of Cmty. Aff. v. Burdine, 

450 U.S. at 255; Dep‟t of Corr. v. Chandler, 582 So. 2d 1183 

(Fla. 1st DCA 1991).  An employer has the burden of production, 

not persuasion, to demonstrate to the finder of fact that the 

decision was non-discriminatory.  Dep‟t of Corr. v. Chandler, 

supra.  This burden of production is "exceedingly light."  
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Holifield v. Reno, 115 F.3d 1555, 1564 (11th Cir. 1997); Turnes 

v. Amsouth Bank, N.A., 36 F.3d 1057, 1061 (11th Cir. 1994).  

 67.  If the employer produces evidence that the decision 

was non-discriminatory, then the complainant must establish that 

the proffered reason was not the true reason but merely a 

pretext for discrimination.  St. Mary's Honor Center v. Hicks, 

509 U.S. at 516-518.  In order to satisfy this final step of the 

process, Petitioner must “show[] directly that a discriminatory 

reason more likely than not motivated the decision, or 

indirectly by showing that the proffered reason for the 

employment decision is not worthy of belief.”  Dep‟t of Corr. v. 

Chandler, 582 So. 2d at 1186 (citing Tex. Dep't of Cmty. Aff. v. 

Burdine, 450 U.S. at 252-256).  The demonstration of pretext 

“merges with the plaintiff's ultimate burden of showing that the 

defendant intentionally discriminated against the plaintiff.” 

(citations omitted)  Holifield v. Reno, 115 F.3d at 1565. 

 68.  The law is not concerned with whether an employment 

decision is fair or reasonable, but only with whether it was 

motivated by unlawful discriminatory intent.  As set forth by 

the Eleventh Circuit Court of Appeals, “[t]he employer may fire 

an employee for a good reason, a bad reason, a reason based on 

erroneous facts, or for no reason at all, as long as its action 

is not for a discriminatory reason.”  Nix v. WLCY Radio/Rahall 

Commc‟ns, 738 F.2d 1181, 1187 (11th Cir. 1984).  In a proceeding 



28 

 

under the Civil Rights Act, “[w]e are not in the business of 

adjudging whether employment decisions are prudent or fair.  

Instead, our sole concern is whether unlawful discriminatory 

animus motivates a challenged employment decision.”  Damon v. 

Fleming Supermarkets of Fla., Inc., 196 F.3d at 1361.  Moreover, 

“[t]he employer‟s stated legitimate reason . . . does not have 

to be a reason that the judge or jurors would act on or 

approve.”  Dep‟t of Corr. v. Chandler, 582 So. 2d at 1187. 

 Prima Facie Case 

 

 69.  The Petitioner failed to prove a prima facie case that 

his dismissal by Respondent was motivated by discriminatory 

intent based on his religion.  

 70.  The undersigned accepts that Petitioner is a member of 

a protected class by virtue of his Hindu religious faith.  See 

Gobin v. N.Y. City Health and Hosp. Corp., 2006 U.S. Dist. LEXIS 

48952 (S.D.N.Y. 2006). 

 71.  Petitioner established that he was qualified to hold 

his position with Respondent by virtue of his being hired to, 

and holding that position.  See Damon v. Fleming Supermarkets of 

Fla., Inc., 196 F.3d at 1360 (“. . . plaintiffs, who have been 

discharged from a previously held position, do not need to 

satisfy the McDonnell Douglas prong requiring proof of 

qualification . . . .  [I]n cases where a plaintiff has held a 

position for a significant period of time, qualification for 
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that position sufficient to satisfy the test of a prima facie 

case can be inferred.”)(citations and internal quotation marks 

omitted).  

 72.  Although Petitioner‟s requests for time off for 

“religious functions” were approved for every day requested but 

one, and although Petitioner was able to attend his religious 

function on the one day he was rescheduled to work (see Bush v. 

Regis Corp., 257 Fed. Appx. 219, 221 (11th Cir. 2007)), 

Petitioner suffered an adverse employment action in that he was 

terminated from employment. 

 73.  Where Petitioner has failed in the establishment of 

his prima facie case is his complete and abject failure to 

demonstrate that persons not in his protected class were treated 

differently in comparable situations.  As established by the 

Fifth District Court of Appeal: 

“In determining whether employees are 

similarly situated for purposes of 

establishing a prima facie case, it is 

necessary to consider whether the employees 

are involved in or accused of the same or 

similar conduct and are disciplined in 

different ways.”  The employee must show 

that she and the employees outside her 

protected class are similarly situated “in 

all relevant respects.”  Thus, “the quantity 

and quality of the comparator's misconduct 

[must] be nearly identical to prevent courts 

from second-guessing employers' reasonable 

decisions and confusing apples with 

oranges.” 
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Similarly situated employees “must have 

reported to the same supervisor as the 

plaintiff, must have been subject to the 

same standards governing performance 

evaluation and discipline, and must have 

engaged in conduct similar to the 

plaintiff's, without such differentiating 

conduct that would distinguish their conduct 

or the appropriate discipline for it.”  If a 

plaintiff fails to present sufficient 

evidence that a non-protected, similarly 

situated employee was treated more favorably 

by the employer, the defendant is entitled 

to summary judgment.  (Citations omitted.) 

 

Valenzuela v. GlobeGround North America, LLC, 18 So. 3d at 22-

23. 

 74.  Petitioner provided no evidence that Respondent 

condoned or overlooked instances in which persons who were not 

of the Hindu faith approached customers demanding production of 

their store receipts for purchases.  Petitioner provided no 

evidence that persons who were not of the Hindu faith were 

subject to different scheduling practices or policies than those 

applied to Petitioner.  In short, Petitioner failed to prove 

that his treatment as an employee of Respondent differed in any 

material way from the treatment afforded other employees, 

regardless of their religious faith.   Therefore, Petitioner 

failed to prove a prima facie case of discrimination, and his 

petition for relief should be dismissed. 
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 Legitimate, Non-discriminatory Reason 

 75.  Assuming, for the sake of argument, that Petitioner 

made a prima facie showing (which he did not), the burden would 

shift to Respondent to proffer a legitimate non-discriminatory 

reason for its action, which at this stage is a burden of 

production, not a burden of persuasion.  Holland v. Washington 

Homes, Inc., 487 F.3d 208, 214 (4th Cir. 2007).   

 76.  Respondent met its burden by producing credible, 

clear, and convincing testimony and evidence that Petitioner 

repeatedly approached customers in an unwarranted and even 

aggressive manner in order to meet his personal desire to 

confirm that he was being credited for commission sales.  The 

activity was intrusive, and made customers initially feel as 

though they were being accused of shoplifting, causing them 

embarrassment and aggravation.  Petitioner had been warned on at 

least two prior occasions to stop such behavior.  When it 

occurred a third time, Respondent‟s policy of progressive 

discipline warranted the disciplinary step of termination.  

Respondent proved that the disciplinary action of terminating 

Petitioner was due solely to that reason, and was not related to 

Petitioner‟s religious preference.  Although Respondent‟s burden 

was light, the evidence showing its reason to be legitimate and 

non-discriminatory was overwhelming.  Therefore, even if 

Petitioner had met his burden of establishing a prima facie case 
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of discrimination, Respondent refuted such prima facie case by 

proffering a legitimate non-discriminatory reason for 

Petitioner‟s dismissal.  

 Pretext 

  

 77.  Assuming -- again, for the sake of argument -- that 

Petitioner made a prima facie showing, then upon Respondent‟s 

production of evidence of a legitimate non-discriminatory reason 

for its action, the burden shifted back to Petitioner to prove 

by a preponderance of the evidence that Respondent‟s stated 

reasons were not its true reasons, but were a pretext for 

discrimination.  To do this, Petitioner would have to “prove 

„both that the reason was false, and that discrimination was the 

real reason‟ for the challenged conduct.”  Jiminez v. Mary 

Washington Coll., 57 F.3d 369, 378 (4th Cir. 1995) (citing 

St. Mary's Honor Center v. Hicks, 509 U.S. at 515).  (emphasis 

in original).  To show pretext, Petitioner “must be afforded the 

„opportunity to prove by a preponderance of the evidence that 

the legitimate reasons offered by the defendant were not its 

true reasons, but were a pretext for discrimination.‟”  Reeves 

v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 143 (2000) 

(citations omitted).  Petitioner could accomplish this goal “by 

showing that the employer's proffered explanation is unworthy of 

credence.”  Texas Dep‟t of Cmty. Aff. v. Burdine, 450 U.S. at 

256.   

https://www.lexis.com/research/buttonTFLink?_m=7562b34d823c395485b75db9c61b2ade&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b487%20F.3d%20208%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=58&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b530%20U.S.%20133%2c%20143%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAl&_md5=10a2aa1bf3e43d9e884528e114a3e7d5
https://www.lexis.com/research/buttonTFLink?_m=7562b34d823c395485b75db9c61b2ade&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b487%20F.3d%20208%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=58&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b530%20U.S.%20133%2c%20143%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAl&_md5=10a2aa1bf3e43d9e884528e114a3e7d5
https://www.lexis.com/research/buttonTFLink?_m=7562b34d823c395485b75db9c61b2ade&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b487%20F.3d%20208%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=58&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b530%20U.S.%20133%2c%20143%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAl&_md5=10a2aa1bf3e43d9e884528e114a3e7d5
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 78.  The only evidence of pretext produced by Petitioner 

consisted of a single incident in which a request for time off 

was modified, a single, disputed remark regarding the practice 

of fasting, and Petitioner‟s general dissatisfaction with his 

working conditions.  Such infrequent, isolated occurrences, even 

if true, are insufficient to support an inference of 

discrimination.  Gobin v. N.Y. City Health and Hosp. Corp., 2006 

U.S. Dist. LEXIS 48952 (S.D.N.Y. 2006).  The record of this 

proceeding does not support a finding or a conclusion that 

Respondent‟s proffered explanation for Petitioner‟s termination 

was false or not worthy of credence, nor does it support an 

inference that the explanation was pretextual. 

Retaliation 

 79.  Section 760.10(7), provides, in pertinent part, that: 

(7)  It is an unlawful employment practice 
for an employer . . . to discriminate 

against any person because that person has 

opposed any practice which is an unlawful 

employment practice under this section, or 

because that person has made a charge, 

testified, assisted, or participated in any 

manner in an investigation, proceeding, or 

hearing under this section.  (emphasis 

added). 

 

Thus, the alleged retaliation must be for a reason that is 

subject to protection under the Act, i.e. race, color, religion, 

sex, national origin, age, handicap, or marital status.   
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 80.  “Section 760.10(7), Florida Statutes, is virtually 

identical to its Federal Title VII counterpart, 42 U.S.C. 

§ 2000e-3(a).  The FCRA [Florida Civil Rights Act] is patterned 

after Title VII; federal case law on Title VII applies to FCRA 

claims.”  Hinton v. Supervision Int'l, Inc., 942 So. 2d 986, 989 

(Fla. 5th DCA 2006)(citing Guess v. City of Miramar, 889 So. 2d 

840, 846, n.2 (Fla. 4th DCA 2005)). 

 81.  In construing 42 U.S.C. § 2000e-3(a), the Eleventh 

Circuit has held that: 

[t]he statute's participation clause 

„protects proceedings and activities which 

occur in conjunction with or after the 

filing of a formal charge with the EEOC . . 

.  The opposition clause, on the other hand, 

protects activity that occurs before the 

filing of a formal charge with the EEOC, 

such as submitting an internal complaint of 

discrimination to an employer, or informally 

complaining of discrimination to a 

supervisor.  (citations omitted) 

  

Muhammed v. Audio Visual Servs. Group, 380 Fed. Appx. 864, 872 

(11th Cir. 2010).  The division of 760.10(7) into the 

“opposition clause” and the “participation clause” is recognized 

by Florida state courts.  See Blizzard v. Appliance Direct, 

Inc., 16 So. 3d 922, 925-926 (Fla. 5th DCA 2009).  In explaining 

the difference between the two clauses, the Second District 

Court of Appeal has held that: 

FCRA's "opposition clause [protects] 

employees who have opposed unlawful 

[employment practices]."  . . .  However, 
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opposition claims usually involve 

"activities such as 'making complaints to 

management, writing critical letters to 

customers, protesting against discrimination 

by industry or by society in general, and 

expressing support of coworkers who have 

filed formal charges.'"  . . .  Cases 

involving retaliatory acts committed after 

the employee has filed a charge with the 

relevant administrative agency usually arise 

under the participation clause. 

 

Carter v. Health Mgmt. Assocs., 989 So. 2d 1258, 1263 (Fla. 2nd 

DCA 2008). 

 82.  “The participation clause includes activity done in 

connection with proceedings conducted by the federal government 

and its agencies:  an employee has invoked the jurisdiction of 

the federal government through its agency, the EEOC.  And we 

have held that expansive protection is available for these 

adjudicative kinds of proceedings run by the government.”  EEOC 

v. Total Sys. Servs., 221 F.3d 1171, 1175-1176 (11th Cir. 2000)  

Respondent‟s alleged act of retaliation occurred prior to 

Petitioner filing his Employment Claim of Discrimination with 

the Florida Commission on Human Relations.  Therefore, 

Petitioner‟s claim does not fall under the participation clause. 

   83.  Claims under the opposition clause are not subject to 

the same degree of “expansive protection” that comes about after 

a claim of discrimination is filed with the appropriate civil 

rights agency.  Rather: 
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Opposition clause acts, however, are taken 

outside of the context of a government 

review and, instead, are taken in the 

context of the ordinary business environment 

and involve employers and employees as 

employers and employees.  As in this case, 

whether to fire an employee for lying to the 

employer in the course of the business's 

conduct of an important internal 

investigation is basically a business 

decision; this decision, as with most 

business decisions, is not for the courts to 

second-guess as a kind of super-personnel 

department. 

  

EEOC v. Total Sys. Servs., 221 F.3d at 1176 (citing Damon v. 

Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 1361 (11th 

Cir. 1999)). 

 84.  When an employer internally investigates employee 

conduct related to its business in determining whether 

discriminatory conduct has occurred, “the employer is not acting 

pursuant to the statute or under color of law, but is conducting 

the company's own business.”  In such a case: 

When an employer is told of improper conduct 

at its workplace, the employer can lawfully 

ask:  is the accusation true?  When the 

resulting employer's investigation (not tied 

to the government) produces contradictory 

accounts of significant historical events, 

the employer can lawfully make a choice 

between the conflicting versions--that is, 

to accept one as true and to reject one as 

fictitious--at least, as long as the choice 

is an honest choice. 

 

EEOC v. Total Sys. Servs., 221 F.3d at 1176. 
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 85.  Employees may prove discrimination as a result of 

retaliation by direct, statistical, or circumstantial evidence.  

Valenzuela v. GlobeGround North America, LLC., 18 So. 3d at 22.   

 86.  Petitioner presented no direct or statistical evidence 

of retaliation resulting from his complaint about his work 

schedule. 

 87.  In order to establish a circumstantial prima facie 

case of retaliation, the Petitioner “must show: (1) that he 

engaged in statutorily protected expression; (2) that he 

suffered an adverse employment action; and (3) there is some 

causal relationship between the two events.” (citations omitted) 

Holifield v. Reno, 115 F.3d 1555, 1566 (11th Cir. 1997); see 

also Muhammed v. Audio Visual Servs. Group, 380 Fed. Appx. 864, 

872 (11th Cir. 2010); Tipton v. Canadian Imperial Bank, 872 F.2d 

1491 (11th Cir. 1989). 

 88.  Petitioner did not meet his burden to establish a 

prima facie case of discrimination based on retaliation. 

 89.  Petitioner‟s claim of retaliation is directed 

exclusively to his allegation that he was retaliated against as 

a result of his complaint that he had been asked to cover the 

closing shift three times in one week.  His allegation has 

nothing to do with whether his shift assignment was the result 

of his religion, or as a result of his opposition to acts of 

discrimination directed against others as a result of their 
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race, color, religion, sex, national origin, age, handicap, or 

marital status.  Rather, Petitioner was assigned to work closing 

shifts on a frequency that was not materially different than 

other employees.  Using the applicable objective standard, it is 

concluded that no reasonable person would be deterred from 

complaining about discrimination as a result of being assigned a 

shift schedule that is substantially the same as those assigned 

to his co-workers.  Burlington Northern & Santa Fe Ry. v. White, 

548 U.S. 53, 68-69 (2006).  Thus, Petitioner‟s allegations in 

this case are not cognizable under section 760.10(7).  See 

Mildred M. Price v. Escambia Co. Sch. Dist., Case No. 03-4709 

(Fla. DOAH June 1, 2004; FCHR Sept. 22, 2004). 

 90.  In short, Petitioner did not prove by a preponderance 

of the evidence that Respondent discriminated against him as 

retaliation for his opposition to any practice which is an 

unlawful employment practice under section 760.10.  

Conclusion 

 91.  Respondent put forth uncontested evidence that 

Petitioner was discharged because he approached customers on 

multiple occasions asking to see their store receipts in order 

to confirm his commissions, in violation of Respondent‟s 

policies, and despite his being warned not to do so.  Section 

760.10 is designed to eliminate workplace discrimination, but it 

is “not designed to strip employers of discretion when making 
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legitimate, necessary personnel decisions,” such as the decision 

to discharge an employee for unprofessional conduct.  See 

Holland v. Washington Homes, Inc., 487 F.3d at 220.  Because 

Petitioner failed to put forth any credible evidence that 

Respondent had some discriminatory reason for terminating him 

from employment, his petition must be dismissed.   

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order finding that Respondent, 

JC Penney, did not commit any unlawful employment practice as to 

Petitioner, Richard Singh, and dismissing the Petition for 

Relief filed in FCHR No. 2012-00865. 

DONE AND ENTERED this 15th day of August, 2012, in 

Tallahassee, Leon County, Florida. 

S 
                                   

E. GARY EARLY 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 15th day of August, 2012. 
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ENDNOTE 

 
1/
  It should be noted that in his Petition for Relief, 

Petitioner alleged that his being scheduled to work on 

September 4, 2011 “caused Petitioner to not be able to attend 

the religious function.”  That allegation is directly contrary 

to his testimony at the hearing.   

 

  In addition to the foregoing, Petitioner testified that the 

religious function on September 4, 2011, was related to his 

anniversary, thereby increasing his dissatisfaction with the 

accommodation of the newer employee‟s anniversary weekend.  His 

testimony that his request for time off “for religious function” 

was also related to his anniversary was the first time that 

allegation was made at any stage in the complaint, 

investigation, or hearing process in this case.  Likewise, 

Petitioner complained that family members came from out of town 

for the September 4-5, 2011 religious function, and that his 

having to work the evening of September 4 interfered with family 

activities.  Again, his testimony was the first time that 

allegation was made at any stage in the complaint, 

investigation, or hearing process in this case.  Respondent 

cannot be faulted for failing to accommodate Petitioner‟s 

anniversary or family gathering when Petitioner did not disclose 

them.   
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

KEVIN D. FISCHER, 

 

     Petitioner, 

 

vs. 

 

UNIVERSAL CITY DEVELOPMENT 

PARTNERS, 

 

     Respondent. 
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) 
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) 

) 
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) 
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Case No. 12-1590 

   

RECOMMENDED ORDER 

 

Administrative Law Judge John D. C. Newton, II, of the 

Division of Administrative Hearings (DOAH), heard this case, as 

noticed, on July 2, 2012, in Orlando, Florida. 

APPEARANCES 

For Petitioner:  Clifford Geismar, Esquire 

                 Law Office of Clifford J. Geismar, P.A. 

                 Crealde Executive Center 

                 2431 Aloma Avenue, Suite 114 

                 Winter Park, Florida  32792 

 

For Respondent:  J. Lester Kaney, Esquire 

                 Law Office of J. Lester Kaney 

                 Post Office Box 731148 

                 Ormond Beach, Florida  32173-1148 

 

STATEMENT OF THE ISSUES 

A.  Did Respondent, Universal City Development Partners 

(Universal), discharge Petitioner, Kevin D. Fischer, because of 

his age? 
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B.  Did Respondent, Universal City Development Partners 

(Universal), discharge Petitioner, Kevin D. Fischer, because of 

a handicap or a perception that he had a handicap? 

PRELIMINARY STATEMENT 

Mr. Fischer filed a charge of discrimination with the 

Florida Commission on Human Relations (Commission) against his 

former employer, Universal, on October 24, 2011.  On April 3, 

2012, the Commission issued its "Determination:  No Cause" 

concluding that "no reasonable cause exists to believe than an 

unlawful employment practice occurred, and this complaint is 

hereby dismissed pursuant to F.S. 760.11(7)."  Mr. Fischer filed 

a Petition for Relief on May 1, 2012.  The Commission referred 

the matter to the Division of Administrative Hearings (DOAH) to 

conduct a hearing.  On June 1, 2012, DOAH issued a notice of 

hearing, setting the hearing for July 24, 2012.  The undersigned 

conducted the hearing, as scheduled, in Orlando, Florida.   

The parties presented opening arguments.  Petitioner 

presented his evidence.  Exhibits 1 through 6 offered by  

Mr. Fischer were accepted into evidence.  Respondent's Exhibits 

1 through 16 were also admitted into evidence.  Respondent 

rested without offering testimony.  The parties presented 

closing arguments. 

At the start and at the end of the hearing, the undersigned 

advised the parties of their right to submit proposed 
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recommended orders within ten days of the filing of the 

transcript of the proceeding.  The Transcript was filed on  

July 18, 2012.  Respondent filed its Proposed Recommended Order 

on July 26, 2012.  Petitioner did not file a proposed 

recommended order. 

FINDINGS OF FACT 

1.  Universal operates a theme park in Orlando, Florida.   

2.  Universal employed Mr. Fischer as an Industrial 

Automation Technician (Electrical) for approximately 20 years.  

From May 27, 2011, until June 15, 2011, Mr. Fischer was on 

approved medical leave.  After that, he returned to work with no 

activity restrictions. 

3.  Mr. Fischer's date of birth is July 2, 1960. 

4.  Universal discharged Mr. Fischer on July 11, 2011.   

5.  Universal discharged Mr. Fischer for failure to 

properly clean a bilge pump on June 26, 2011, and for falsely 

certifying that he had cleaned the pump.  Cleaning the pump was 

a preventative maintenance procedure that Mr. Fischer had 

performed for most of his career with Universal.   

7.  The pumps are in the bilge or bottom of the boats used 

in Universal's Jaws ride.  Each boat carries approximately 48 

passengers around an artificial island in a man-made lagoon.  

The ride simulates the experience passengers might have boating 

in the waters depicted in the movies "Jaws" while the shark swam 
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the waters.  The boats ride on rails and are moved about by 

hydraulic arms.   

8.  The bilge pumps are important protection for the 

$8,500.00, engines in the boats.  If the pumps fail, water 

accumulates in the bilge and can cause very costly damage to the 

engines. 

9.  On June 26, 2011, Mr. Fischer worked from 6:00 a.m. 

until 2:30 p.m.  His duties that day included cleaning and 

servicing three bilge pumps.  Mr. Fischer completed Universal's 

standard preventive maintenance form confirming he had cleaned 

and serviced the pumps. 

10.  Mr. Christopher Cole, a former supervisor, examined 

the pumps after Mr. Fischer's shift ended.  They had not been 

properly cleaned.  The float switches were caked with sludge.  

If properly cleaned, they would not have been. 

11.  The float switch is critical to operation of the pump.  

It turns the pump on when water reaches an unacceptable level in 

the bilge. 

12.  Ricky Stienker, Mr. Fischer's supervisor at the time, 

terminated Mr. Fischer on July 11, 2011, for failure to properly 

clean the pumps and falsely representing that he had cleaned 

them. 

13.  In 2008 and 2009, Mr. Fischer's annual reviews rated 

him as less effective.  Then in 2010, the review rated  
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Mr. Fischer as highly valued.  But during his career,  

Mr. Fischer had received eight different counselings for poor 

performance. 

14.  Mr. Fischer used Universal's appeal process to contest 

his discharge.  David Winslow, senior vice president of the 

Technical Services Division, denied his appeal. 

15.  There is no credible evidence of offenses committed by 

other employees of any age or physical condition that were 

similar to Mr. Fischer's failure to properly clean the pumps and 

his misrepresentation that he had cleaned them.   

16.  Universal's employee handbook includes a clear policy 

requiring employees to be honest and trustworthy in all of their 

business activities and relationships.  It also, clearly states 

that acts of dishonesty are grounds for immediate discharge.   

17.  Mr. Fischer received the employee handbook when he 

began employment with Universal. 

18.  Mr. Fischer has diabetes.  His previous supervisor, 

Mr. Cole, knew this because he had observed Mr. Fischer taking 

medication that Mr. Cole also took.  Mr. Cole also has diabetes 

and has had it for approximately 25 years.  Mr. Cole did not 

perceive having diabetes as a handicap. 

19.  There is no evidence that Mr. Stienker, who made the 

decision to discharge Mr. Fischer, knew Mr. Fischer had 

diabetes.  
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20.  There is no persuasive, credible evidence that  

Mr. Fischer had a handicap or that his supervisors or any 

management employee of Universal perceived Mr. Fischer as having 

a handicap.  Consequently, there is no persuasive, credible 

evidence that a handicap or perception of handicap was a factor 

in Universal's discharge of Mr. Fischer. 

21.  There is no evidence establishing who filled  

Mr. Fischer's position or the age of that person. 

22.  There is no persuasive, credible evidence that  

Mr. Fischer's age was a factor in Universal's decision to 

discharge him. 

CONCLUSIONS OF LAW 

23.  Sections 120.569 and 120.57(1), Florida Statutes,
1/
 

grant DOAH jurisdiction over the subject matter of this 

proceeding and of the parties. 

24.  Section 760.11(7), Florida Statutes, permits a party 

who receives a no cause determination to request a formal 

administrative hearing before DOAH.  "If the administrative law 

judge finds that a violation of the Florida Civil Rights Act of 

1992 has occurred, he or she shall issue an appropriate 

recommended order to the Commission prohibiting the practice and 

recommending affirmative relief from the effects of the 

practice, including back-pay."  Id. 
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25.  Section 760.10(1)(a), Florida Statutes, makes it 

unlawful for an employer to take adverse action against an 

individual because of the individual's age or handicap. 

26.  Mr. Fischer claims that Universal disciplined and 

terminated him because of his age, a handicap, or a perception 

of a handicap.  Mr. Fischer must prove his claims by a 

preponderance of the evidence.  Dep’t. of Banking & Fin. Inv. 

Prot. v. Osborne Stern & Co., Inc., 670 So. 2d 932 (Fla. 1996).  

27.  Employers may not take adverse action against an 

employee for an unlawful reason, such as age or a handicap.  But 

the law does not prohibit erroneous, irrational, or unfair 

employment actions.  Sunbeam Television Corp. v. Marilyn A. 

Mitzel, 83 So. 3d 865 (Fla. 3d DCA 2012).  In Florida, employers 

may terminate employees at will.  Linafelt v. Bev, Inc., 662 So. 

2d 986, 989 (Fla. 1st DCA 1995).   

28.  An employee may prove a discrimination claim by direct 

evidence.  Wilson v. B/E Aerospace, Inc., 376 F.3d 1079, 1086 

(11th Cir. 2004).  Direct evidence of discrimination is evidence 

that, if believed, proves the existence of a fact without 

inference or presumption.  Carter v. City of Miami, 870 F. 2d 

578, 581-82 (11th Cir. 1989).  Here, there is no persuasive, 

competent direct evidence proving that Universal discharged  

Mr. Fischer because of his age, a handicap, or a perception that 

he had a handicap.   
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29.  An employee may also prove a claim of discrimination 

by circumstantial evidence establishing that similarly situated 

employees, who were not in his protected class, were treated 

more favorably than he was.  Wilson v. B/E Aerospace, Inc., 376 

F.3d 1079, 1087 (11th Cir. 2004).  Here, there is no persuasive, 

competent circumstantial evidence proving that Universal 

discharged Mr. Fischer because of his age, a handicap, or a 

perception that he had a handicap. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations deny Mr. Fischer's Petition for Relief. 

DONE AND ENTERED this 17th day of August, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

JOHN D. C. NEWTON, II 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 17th day of August, 2012. 
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ENDNOTE 

 
1
/  All references to Florida Statutes are to the 2011 edition 

unless otherwise noted. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

ROBERT SUAREZ AND CARIDAD 

ESPINOSA, 

 

     Petitioners, 

 

vs. 

 

HOUSING AUTHORITY OF THE CITY OF 

MIAMI BEACH AND MIGUEL DEL 

CAMPILLO, EXECUTIVE DIRECTOR OF 

THE HOUSING AUTHORITY OF THE         

CITY OF MIAMI BEACH,            )             

                                     

 Respondents. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 
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) 

 

 

 

 

 

Case No. 12-1212 

  

 

 

RECOMMENDED ORDER 

 

On July 25 and 30, 2012, Robert E. Meale, Administrative 

Law Judge of the Division of Administrative Hearings, conducted 

the final hearing by videoconference in Tallahassee and Miami, 

Florida. 

APPEARANCES 

For Petitioner:  Robert Suarez, pro se 

                 Caridad Espinosa, pro se 

                 5055 Northwest Seventh Street 

                 Apartment 209 

                 Miami, Florida  33126 

 

For Respondent:  Margaret H. Mevers, Esquire 

                 Jessica N. Pacheco, Esquire 

                 Lydecker | Diaz 

                 1221 Brickell Avenue, 19th Floor 

                 Miami, Florida  33131 
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                 Eve Boutsis, Esquire 

                 Figueredo and Boutsis, P.A. 

                 18001 Old Cutler Road, Suite 533 

                 Palmetto Bay, Florida  33157 

 

STATEMENT OF THE ISSUE 

The issue is whether either respondent engaged in a 

discriminatory housing practice against Petitioners, based on 

their national origin and age, in violation of the Florida Fair 

Housing Act, sections 760.20-760.36, Florida Statutes. 

PRELIMINARY STATEMENT 

On November 9, 2011, Petitioners filed a Housing 

Discrimination Complaint with the Florida Commission on Human 

Relations.  The complaint alleges that Respondents engaged in 

discrimination based on national origin against Petitioners by 

"[d]iscriminatory advertising, statements and notices [and] 

[d]iscriminatory terms, conditions, privileges, or services and 

facilities." 

More particularly, the complaint alleges that Petitioners 

sought to purchase a home through the Housing Choice Voucher 

Homeownership Program (Homeownership Program) administered by 

Respondent Housing Authority.  In doing so, Petitioners 

identified themselves as Hispanics of Cuban descent. 

In December 2010, a representative of Respondent Housing 

Authority allegedly told Petitioners that Petitioner Espinosa, 

who is Petitioner Suarez's mother and the head of the household, 
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was on a waiting list for the Homeownership Program.  A few 

weeks later, Respondent del Campillo allegedly told Petitioner 

Suarez that his mother was not on the waiting list for the 

Homeownership Program.  On March 15, 2011, Respondent del 

Campillo allegedly told Petitioner Suarez: 

You Cubans want everything done your way.  

You have to wait like everyone else.  You 

all are not the best.  You have to comply 

with the rules.  . . . You want to take 

advantage of this program, so that when your 

mother dies, you would remain paying very 

little for your house.  I am not going to 

permit your mother, at her age, to be 

responsible for a mortgage payment.  You are 

not going to buy a house even if President 

Obama comes here.   

 

The complaint alleges that Respondent del Campillo added 

that he had many friends who could help Petitioners, or not help 

them.  The complaint concludes that Respondents have continued 

to discriminate against Petitioners in their participation in 

the Homeownership Program. 

After an investigation, on March 5, 2012, the Florida 

Commission on Human Relations entered a Notice of Determination 

of No Cause. 

By Petition for Relief dated April 2, 2012, Petitioners 

alleged that Petitioner Suarez had suffered $25 million in 

damages and Petitioner Espinosa had suffered $30 million in 

damages.  The petition asserts:   
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With my best efforts I tried to give 

evidence of discriminatory statements of 

Mr. Del Campillo.  Please, excuse any errors 

in the translation of these documents.  Or 

any other error[.] 

 

Because of my emotional state I am not able 

to continue working on this issue to send 

the rest of the evidence we have to prove 

our allegations, I hope I'm sending enough 

evidences and have the opportunity to 

present the rest of the evidence in court. 

 

In conclusion I want you to be aware that in 

Mr. Del Campillo defence there are missing 

arguments to prove that he did not make 

discriminatory statements against my family 

and the rest of the Cuban community. 

 

For example in my statement I mention a 

security guard and Ms. Vanessa (Mr. Del 

[C]ampillo's assistant) as witnesses that I 

had a conversation with Mr. Del Campillo.  

Neither the investigation nor Mr. Del 

Campillo got testimonies of these people to 

declare in this investigation.  Therefore, 

there is no doubt that Mr. Del Campillo made 

discriminatory statements in violation of 

the Florida Fair Housing.  In addition, Mr. 

Del Campillo accepted mediation to reach an 

amicable agreement in this case which 

demonstrated its willingness to alleviate 

the damage caused to us with his attitude 

discriminatory. 

 

Shortly prior to the final hearing, this case was 

transferred to the undersigned Administrative Law Judge.   

On the morning of the hearing, Respondents filed a Motion 

for Attorneys' Fees and Costs, pursuant to section 120.595(1), 

on the ground that Petitioners had participated in the 

proceeding for an improper purpose.  Respondents contend that 
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Petitioners commenced the proceeding to harass Respondents, and 

their improper purpose may be inferred from the duplicative and 

frivolous filings.  This motion was not addressed at the 

hearing. 

At the start of the hearing, Respondents orally moved for 

an order in limine to prohibit Petitioners from introducing 

evidence of discrimination on the grounds of disability and 

retaliation.  The Administrative Law Judge granted the motion. 

At the hearing, Petitioners called five witnesses and 

offered into evidence four exhibits:  Petitioners Exhibits 1-4.  

Respondents called one witness, although they examined certain 

of Petitioners' witnesses as though Respondents had called them, 

and offered into evidence ten exhibits:  Respondent Exhibits 

1-10.   

The parties did not order a transcript.  Respondents filed 

a proposed recommended order on August 8, 2012.   

FINDINGS OF FACT 

1.  Petitioners are Hispanics of Cuban descent.  Petitioner 

Espinosa is the mother of Petitioner Suarez.  The record fails 

to disclose the age of Petitioner Espinosa, but she appears to 

be in her seventies. 

2.  Petitioner Suarez lives with Petitioner Espinosa.  At 

all material times, as head of a household, Petitioner Espinosa 

has participated in Respondent Housing Authority's Section 8 



 6 

Housing Choice Voucher Program (Section 8 Program), which 

provides her financial assistance with which to pay her rent.   

3.  Twenty years ago, Respondent Housing Authority started 

the Financial Self Sufficiency Program (FSS Program).  The 

purpose of this program is to provide training and support to 

low-income persons participating in the Section 8 Program, so 

that the participants may achieve financial self-sufficiency and 

no longer require public assistance. 

4.  In 2004, the governing board of Respondent Housing 

Authority adopted Resolution No. 2004-23, which created the 

Homeownership Program.  In general, a participant in the Section 

8 Program, upon completion of the Homeownership Program, 

converts his or her rental voucher into a mortgage voucher, so 

the program pays for part of the participant's mortgage payment. 

5.  Since its creation, the Homeownership Program has 

always been filled to capacity with participants and has always 

had a waiting list.  Resolution No. 2004-23 provides that 

participation in the FSS Program is not a prerequisite for 

participation in the Homeownership Program, but also provides 

that, if applications to the Homeownership Program exceed a 

specified threshold, as they always have, participants in the 

FSS Program will have a preference for admission into the 

Homeownership Program. 
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6.  In turn, at all material times, the FSS Program has 

always been filled to capacity with participants and has always 

had a waiting list.  There are a set number of slots in the FSS 

Program.  For each participant who fails to complete the 

program, Respondent Housing Authority fills his or her slot with 

someone on the FSS Program waiting list.  However, for each 

participant who completes the FSS program, one slot is forever 

removed from the FSS Program.  The FSS Program ends when its 

final slot is removed, at which time the FSS Program preference 

will no longer be available in the Homeownership Program. 

7.  The FSS Program is a five-year program.  Generally, 

participants in the FSS Program must be employed, but this 

requirement is waived for persons who are unable to work.  The 

participants set their own goals for the FSS Program.  These 

goals include purchasing a home, acquiring an education, 

obtaining a job, rehabilitating credit, opening a small 

business, and learning English.   

8.  Due to the unexpected timing of openings in the FSS 

Program--i.e., through the withdrawal of existing participants 

from the program--it is impossible to project the length of time 

that applicants may remain on the FSS Program waiting list.  

Although one applicant was accepted into the program in as 

little as three months, one to two years is more common. 
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9.  Petitioner Espinosa applied for the Homeownership 

Program in 2008 and for the FSS Program on February 11, 2009.  

She has been on the waiting lists for both programs ever since. 

10.  Three years is a little longer than usual for a person 

to wait to be admitted to the FSS Program, but this fact does 

not establish discrimination against either petitioner.  The 

record is not entirely clear, but Petitioner Suarez's part-time 

employment seems to have been an impediment to his participation 

in Homeownership Program, although it is unclear why this would 

delay the acceptance of his mother (and possibly him) into the 

FSS Program.   

11.  In any event, the relatively long duration that 

Petitioners have been on the waiting list for the FSS Program is 

no basis on which to infer some form of discrimination.  The 

Homeownership Program and, thus, the FSS Program are popular 

programs that have served many persons of Petitioners' national 

origin and Petitioner Espinosa's age.  

12.  Additionally, there is no evidence in the record that 

Respondent del Campillo made the remarks that he is alleged to 

have made to Petitioner Suarez.  The only testimony on the point 

is from Respondent del Campillo, who himself is of Cuban 

descent.  Respondent del Campillo testified that he never 

uttered anything resembling what Petitioner Suarez has alleged 
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about Petitioners' national origin and Petitioner Espinosa's 

age.  Respondent del Campillo's testimony is credited. 

CONCLUSIONS OF LAW 

13.  The Division of Administrative Hearings has 

jurisdiction over the subject matter.  §§ 120.569, 120.57(1), 

and 760.35(3), Fla. Stat. 

14.  Petitioners' attempt to broaden the scope of the case 

to include claims of discrimination on the bases of disability 

and retaliation was improper under the authority of Scholz v. 

RDV Sports, 710 So. 2d 618, 622 (Fla. 5th DCA 1998).  Addressing 

the same issue in a case under Title VII of the Civil Rights Act 

of 1964, 42 U.S.C. Sections 2000e, et seq., the Scholz court 

stated:  

As a general rule, a Title VII plaintiff 

cannot bring claims in a lawsuit that were 

not included in her EEOC charge.  Alexander 

v. Gardner-Denver Co., 415 U.S. 36, 47, 94 

S. Ct. 1011, 1019, 39 L. Ed. 2d 147 (1974). 

This rule serves the dual purpose of 

affording the EEOC and the employer an 

opportunity to settle the dispute through 

conference, conciliation, and persuasion, 

Id. at 44, 94 S. Ct. at 1017, and of giving 

the employer some warning of the conduct 

about which the employee is aggrieved.  Rush 

v. McDonald's Corp., 966 F.2d 1104, 1110 

(7th Cir. 1992); Schnellbaecher v. Baskin 

Clothing Co., 887 F.2d 124, 127 (7th Cir. 

1989).  Although the rule is not 

jurisdictional, Zipes v. Trans World 

Airlines, Inc., 455 U.S. 385, 392, 102 

S. Ct. 1127, 1131, 71 L. Ed. 2d 234 (1982), 

it is a condition precedent with which Title 

VII plaintiffs must comply.  Babrocky v. 



 10 

Jewel Food Co., 773 F.2d 857, 864 (7th Cir. 

1985).  For allowing a complaint to 

encompass allegations outside the ambit of 

the predicate EEOC charge would frustrate 

the EEOC's investigatory and conciliatory 

role, as well as deprive the charged party 

of notice of the charge.  Cheek [v. Western 

& Southern Life Ins. Co., 31 F.3d 497, 500 

(7th Cir. 1994)].  Notwithstanding the 

liberal construction afforded the Title VII 

presuit procedure,n.2 its requirements 

cannot be overlooked.  In this regard, Title 

VII claims set forth in a complaint are 

cognizable only if they encompass 

allegations which are like or reasonably 

related to the allegations contained in an 

EEOC charge.  Jenkins v. Blue Cross Mut. 

Hosp. Ins., Inc., 538 F.2d 164, 167 (7th 

Cir. 1976) (en banc) (quoting Danner v. 

Phillips Petroleum Co., 447 F.2d 159, 162 

(5th Cir. 1971)), cert. denied, 429 U.S. 

986, 50 L. Ed. 2d 598, 97 S. Ct. 506 (1976).  

See also Sanchez v. Standard Brands, Inc., 

431 F.2d 455, 466.  The Jenkins test is 

satisfied if:  (a) there is a reasonable 

relationship between the allegations in the 

EEOC charge and the claims in the complaint, 

and (b) the claims in the complaint can 

reasonably be expected to grow out of an 

investigation into the allegations in the 

EEOC charge.  Cheek, 31 F.3d at 500. "This 

means that the EEOC charge and the complaint 

must, at minimum, describe the same conduct 

and implicate the same individuals." Id. 

(emphasis in original). 

 

[n2  It is well established that the Title 

VII procedure should be user-friendly and 

that substance should prevail over form. 

See Sanchez v. Standard Brands, Inc., 431 

F.2d 455, 465 (5th Cir. 1970).] 

 

15.  Retaliation is not the same conduct as the underlying 

discrimination and is necessarily separated in time from the 

underlying discrimination, so that an investigation into the 
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claims in the Housing Discrimination Complaint concerning 

discrimination based on national origin and age would not 

reasonably have led to the claim of retaliation.  Disability is 

a closer issue, but Petitioners provided no details of 

discrimination based on disability to the Florida Commission on 

Human Relations or Respondents.  There is no relationship 

between the charges of discrimination based on national origin 

and age and a later charge of discrimination based on 

disability, such that a robust investigation would have 

reasonably encompassed this charge of discrimination based on 

disability.  For these reasons, the Administrative Law Judge 

granted the motion in limine. 

16.  Section 760.23(2) provides: 

It is unlawful to discriminate against any 

person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection therewith, because 

of race, color, national origin, sex, 

handicap, familial status, or religion. 

 

17.  The framework for evaluating most claims of housing 

discrimination borrows from McDonnell Douglas Corp. v. Green, 

411 U.S. 792, 802-03 (1973), which recognizes that, once the 

plaintiff proves a prima facie case of discrimination, the 

burden shifts to the defendant to prove a legitimate, 

nondiscriminatory reason for the complained-of act, after which 
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the burden shifts to the plaintiff to show that the proffered 

reason is pretextual.   

18.  In a housing discrimination case, a plaintiff makes a 

prima facie showing of discrimination by showing that he or she 

is a member of a protected class, he or she sought and was 

qualified for the sale or rental services at issue, and he or 

she was rejected.  Mitchell v. Shane, 350 F.3d 39, 47 (2d Cir. 

2003). 

19.  National origin, but not age, is a protected class 

under the Florida Fair Housing Act.  Thus, Petitioner Espinosa's 

age claim must be rejected on this ground. 

20.  Even assuming that age were a protected class, 

Petitioners have failed to show that they were qualified to 

participate in the Homeownership Program.  The preponderance of 

the evidence suggests that they remained on the waiting list for 

both programs for legitimate, nondiscriminatory reasons, 

including that their turn had not yet come up and possibly an 

issue with Petitioner Suarez's part-time employment.  On this 

record, there is no evidence whatsoever that national origin or 

age played any role in the fact that Petitioners have not yet 

been accepted into the FSS Program or Homeownership Program. 

21.  The Administrative Law Judge has given careful 

consideration to Respondents' claim for attorneys' fees and 

costs under section 120.595(1), Florida Statutes, which 
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authorizes an award of fees and costs, if the Administrative Law 

Judge determines that Petitioners participated in this case for 

an "improper purpose."  Having studied the demeanor of each 

Petitioner at the hearing, it is far from clear that either of 

them possessed an understanding of how the FSS Program or 

Homeownership Program worked.  Each Petitioner was easily 

capable of inferring from his or her lack of admission into 

these programs over the periods of time involved that the 

decisionmaking was tainted by some form of discrimination, when 

a clearer understanding of program requirements and eligibility 

determinations would have revealed that the decisionmaking was 

entirely free of discrimination.     

22.  Also, it is far from clear that either Petitioner 

possessed an understanding of how to litigate, even in the more 

forgiving administrative forum.  Neither Petitioner had any idea 

how to prepare a motion or a response to a motion.  Instead, 

their pleading style reflected an abundance of caution, in which 

all issues were always restated in every pleading, so as, one 

supposes, not to miss or waive anything.  Of course, this had 

the unfortunate effect of forcing opposing counsel (and the 

Administrative Law Judge) to spend inordinate amounts of time 

trying to figure out what Petitioners were trying to say. 

23.  On these facts, it is impossible to determine that 

Petitioners participated in this case for an improper purpose or 



 14 

to harass Respondents.  Respondents' Motion for Attorneys' Fees 

and Costs is therefore denied.   

RECOMMENDATION 

It is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petition of Relief 

dated April 2, 2012. 

DONE AND ENTERED this 17th day of August, 2012, in 

Tallahassee, Leon County, Florida. 

S          
ROBERT E. MEALE 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 17th day of August, 2012. 

 

 

COPIES FURNISHED: 

 

Eve A. Boutsis, Esquire 

Figuredo and Boutsis, P.A. 

18001 Old Cutler Road 

Palmetto Bay, Florida  33157 

eboutsis@fbm-law.com 
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Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301 

violet.crawford@fchr.myflorida.com 

 

Roberto Suarez 

Caridad Espinosa 

Apartment 209 

5055 Northwest 7th Street 

Miami, Florida  33126 

toknelusa@yahoo.com 

 

Margaret H. Mevers, Esquire 

Lydecker | Diaz 

19th Floor 

1221 Brickell Avenue 

Miami, Florida  33131 

mhm@lydeckerdiaz.com 

 

Miguel del Campillo, Executive Director 

Housing Authority of the City of Miami Beach 

200 Alton Road 

Miami Beach, Florida  33139-6742 

 

Lawrence F. Kranert, Jr., Gen. Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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Case No. 11-3975 

   

RECOMMENDED ORDER 

 

Pursuant to notice, a formal hearing was held in this case 

on May 9, 2012, by video teleconference, with the parties 

appearing in Miami, Florida, before June C. McKinney, a duly-

designated Administrative Law Judge of the Division of 

Administrative Hearings, who presided in Tallahassee, Florida. 

APPEARANCES 

     For Petitioner:  Judith Amadiz, pro se 

                      Apartment 604 

                      3120 Collins Avenue 

                      Miami Beach, Florida  33140 

 

     For Respondent:  Juan C. Zorrilla, Esquire 

                      Zorrilla and Associates, P.L. 

                      Penthouse 10 

                      2600 Douglas Road 

                      Coral Gables, Florida  33134 

 

STATEMENT OF THE ISSUES 

The issues are whether Respondent discriminated against 

Petitioner by not providing a reasonable accommodation, steam 
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cleaning the apartment after the sprinkler head broke, that 

Petitioner was entitled to, and Respondent was required to 

provide, and, if so, whether Petitioner should receive damages 

as a result of Respondent's failure to provide Petitioner with a 

reasonable accommodation. 

PRELIMINARY STATEMENT 

 

In a Housing Discrimination Complaint, filed on March 3, 

2011, and subsequently investigated by the Florida Commission on 

Human Relations ("Commission"), Judith Amadiz ("Petitioner" or 

"Amadiz") charged that Sunbeach Apts. Corp. ("Respondent" or 

"Sunbeach") unlawfully discriminated against Petitioner by not 

providing the reasonable accommodation of steam cleaning her 

apartment after the sprinkler head broke. 

The Commission investigated Petitioner's claim and on 

November 17, 2010, issued a notice setting forth its 

determination finding that reasonable cause existed to believe 

that a discriminatory housing practice had occurred.  On 

March 2, 2011, a Notice of Failure of Conciliation was issued by 

the Commission.  Thereafter, Petitioner filed a Petition for 

Relief, which the Commission sent to the Division of 

Administrative Hearings ("DOAH") on August 8, 2011. 

The final hearing was noticed and scheduled for October 12, 

2011.  After several continuances, the final hearing was set and 
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heard on May 9, 2012.  Both parties appeared at the appointed 

place and time. 

At the final hearing, Amadiz testified on her own behalf.  

Petitioner's Composite Exhibits 1 through 6 were admitted into 

evidence.  Respondent presented the testimony of three 

witnesses:  Maria Garcia, Enrique Perez, and Rene Fernandez, an 

expert witness.  Respondent's Exhibits 2, 4, 7, 9 though 15, 18, 

and 20 were offered and received into evidence. 

The hearing was recorded and transcribed.  On June 15, 

2012, the Transcript was filed at DOAH.  On June 29, 2012, the 

undersigned issued an Order Granting Extension of Time.  Both 

parties filed timely Proposed Recommended Orders, which have 

been duly considered in preparation of this Recommended Order. 

FINDINGS OF FACT 

 

1.  On December 8, 2009, Amadiz applied to become a tenant 

at Sunbeach.  Amadiz informed Sunbeach at the time of her 

application that she had lupus. 

2.  Sunbeach approved Amadiz's application and she became a 

tenant of unit 417, a studio apartment having approximately 400 

square feet of living spaces.  The apartment came furnished with 

a bed, dresser, nightstand, stove refrigerator, and desk. 

3.  On April 11, 2010, Amadiz arrived home to her apartment 

at approximately 1:30 a.m., from volunteering at a fundraiser 

held by Miami Beach Veiled Wine Society. 
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4.  After Amadiz entered her apartment and closed the door, 

the sprinkler system started and an outpour of brownish water 

came out of the sprinkler because the cover was not on the 

sprinkler and the sprinkler head was not in place.  The water 

wet Amadiz. 

5.  Amadiz left the apartment and went to report the 

incident to the property manager Miguel Echemendia 

("Echemendia").  Although Echemendia and Amadiz had a difficult 

time communicating with one another because she didn't speak his 

language (Spanish), Echemendia got dressed and went upstairs 

with Amadiz to assist her. 

6.  Enchemendia looked at the water in Amadiz's apartment.  

He tried to locate the shut off but was not able to find it to 

cut off the running sprinkler. 

7.  After about 45 minutes, Amadiz's neighbor helped 

Echemendia find the sprinkler shut-off and turned it off. 

8.  Water covered Amadiz's tiled floors in the bathroom, 

closet, and main living area. 

9.  After the sprinkler was turned off, Amadiz pumped water 

out of her apartment for about three hours. 

10.  Amadiz threw out a lot of personal items the next day 

while trying to clean up from the water.  A friend came over and 

assisted Amadiz with the clean up.  They cleaned the tiled floor 

with bleach, dried the floors, and discarded wet and damaged 
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goods.  Amadiz and her friend were able to dry up most of the 

water. 

11.  At about 3:45 p.m. on April 11, 2012, the same day as 

the sprinkler incident,  Amadiz wrote Respondent a letter, which 

she sent certified, detailing the sprinkler outpour situation of 

earlier that morning. 

12.  In the letter, Amadiz informed Sunbeach that she 

"cleaned the floors to the best of her ability."  Amadiz also 

informed Sunbeach that "as water has seeped under the dresser, 

the refrigerator and stove, I am unable to complete the process 

without any assistance" and she requested "complete maintenance 

review for sprinkler systems, clean up of the areas I noted, 

fair reparations for the items [listed] damaged." 

13.  By April 12, 2010, the water under the bed had dried 

up.  However, the dresser had some brown water around it.  

Amadiz moved the dresser as far as she could and removed the 

water that she saw and cleaned the floor with bleach.  Amadiz 

was concerned that there might be more water under the dresser 

that she couldn't get to left over from the sprinkler outpour. 

14.  Amadiz also had a concerns about water she had 

discovered when she reached under the stove and refrigerator 

that she could not reach to clean.  Amadiz dried up the areas 

around the appliances she could reach in the floor area. 
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15.  Amadiz was worried about water residue because the 

grout in her apartment was brownish, not white, after the 

outpour of water.  Amadiz concluded that a mold-type condition 

existed even though mold does not colonize on tile floors. 

16.  The areas that Amadiz couldn't access underneath the 

stove, refrigerator, and behind the floorboards concerned her.  

Amadiz neither asked nor sought anyone to help her access any of 

the areas.  And, she was never able to determine if there was 

water behind the floorboard, stove, and refrigerator. 

17.  On April 12, 2010, Sunbeach's repairman, Erique Perez 

("Perez"), went to unit 417 with Echemendia to evaluate the 

water damage.  He checked both the floors and walls with his 

hands.  He checked underneath the refrigerator and stove by 

pulling it forward and did not find any water.  Perez determined 

that there was no water damage in the apartment. 

18.  On April 13, 2010, Amadiz sent Sunbeach a second 

letter requesting that Sunbeach come "check out the damage of 

her apartment, provide steam cleaning support or speak with her 

about the next steps."  She also stated in the letter that she 

had been given antibiotics and a steroid cream for a rash and 

set up another doctor's appointment. 

19.  On April 15, 2010, Amadiz called Garcia to follow up 

on her requests from the letters.  Garcia indicated that she 
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would speak to her supervisor and get back in contact with 

Amadiz the next week. 

20.  Soon thereafter, code compliance visited Amadiz's 

apartment. 

21.  On April 27, 2010, Amadiz sent a third letter to 

Respondent notifying Sunbeach that she was going to withhold 

rent if repairs weren't made in seven days and requested the 

following: 

 Steam cleaning of the unit in which I reside 

as soiled water residue still remains under 

the appliances and furniture and within the 

grout of the tiles in the main living area 

as well as the bathroom 

 An inspection of the two remaining 

sprinklers in the unit 

 The rug directly in front of door remains 

and has begun showing signs of mold and 

mildew enough in fact that the smell can be 

ascertained from the elevators. 

 

22.  Amadiz further detailed the items for which she wanted 

to be reimbursed and stated: 

These addressed issues coupled with my own 

health issues (on SSA Disability for 

systemic lupus erythematosus) cited in my 

previous correspondence lead me to assume 

the habitability of the unit is of little 

concern.  I have made you aware of the need 

for antibiotics and steroid creams to offset 

the effects of the soiled water . . . the 

presence of mold and mildew within and 

without the unit creates inhabitable living 

conditions. 

 

23.  Amadiz paid rent up to April  27, 2010, then withheld 

rent payments per her attorney's advice. 



 8 

24.  On or about May 17, 2010, Amadiz received a three-day 

eviction notice from Sunbeach. 

25.  Amadiz responded with a fourth letter dated May 17, 

2010, which chronicled her previous letters, requested steam 

cleaning and inspection, and reparations for lost items, and 

listed her health issues identically as she had in the letter of 

April 27, 2010. 

26.  Amadiz remained in the apartment from April 11, 2010, 

to June 29, 2010.  She vacated the unit 417 on July 3, 2010, 

pursuant to the final judgment of eviction by Sunbeach entered 

against her for non-payment of rent. 

CONCLUSIONS OF LAW 

27.  DOAH has jurisdiction over the subject matter of this 

proceeding and of the parties pursuant to sections 120.569 and 

120.57(1), Florida Statutes. 

28.  Under Florida's Fair Housing Act, sections 760.20 

through 760.37, it is unlawful to discriminate in the sale or 

rental of housing.  Section 760.23 states, in pertinent part: 

(8)  It is unlawful to discriminate against 

any person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection with such dwelling, 

because of a handicap of:  

(a)  That buyer or renter; 

(b)  A person residing in or intending to 

reside in that dwelling after it is sold, 

rented, or made available; or 
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*   *   * 

 

(9)  For purposes of subsections (7) and 

(8), discrimination includes:  

(b)  A refusal to make reasonable 

accommodations in rules, policies, 

practices, or services, when such 

accommodations may be necessary to afford 

such person equal opportunity to use and 

enjoy a dwelling. 

 

29.  To prevail with a reasonable accommodation claim, 

Petitioner must establish that (1) she is disabled or 

handicapped within the meaning of the Florida Housing Act, (2) 

she requested a reasonable accommodation, (3) such accommodation 

was necessary to afford her an opportunity to use and enjoy her 

dwelling, and (4) the defendant refused to make the requested 

accommodation.  United States v. Hialeah Hous. Auth., 418 Fed. 

Appx. 872 (11th Cir. Fla. 2011).  Under this approach, Amadiz 

must demonstrate a prima facie case for discrimination. 

30.  In this matter, Respondent stipulates that Petitioner 

has lupus and is disabled or handicapped within the meaning of 

the Florida Housing Act.  However, Petitioner has failed to 

prove a prima facie case.  First, Amadiz fails to establish the 

second prong of the test that a specific demand was made for an 

accommodation.  Amadiz's letters fail to establish any specific 

or direct request for steam cleaning services as a reasonable 

accommodation.  In fact, lupus was not even mentioned in the 

first two letters of April 11 and 13, 2010.  And, the April 27, 
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2010, letter, which was a notice to terminate lease agreement 

and the May 17, 2010, letter both fail to make any direct 

connection between the request for steam cleaning and Amadiz's 

lupus disability. 

31.  And, if the last two letters could have been tied to 

Petitioner's lupus condition, which was noted in her application 

for an apartment, the record lacks any credible evidence of 

Amadiz putting Sunbeach on notice why her lupus condition 

required the reasonable accommodation of steam cleaning 

services.
1
  There is no persuasive evidence showing that 

Petitioner was precluded from steam cleaning the floors in her 

apartment.  Accordingly, Petitioner's failure to establish the 

two prongs of a reasonable accommodation claim ends any further 

inquiry regarding discrimination because Amadiz fails to meet 

her burden. 

32.  As to the issue of damages, Petitioner is not entitled 

to any damages because Sunbeach did not fail to provide her a 

reasonable accommodation. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing Petitioner's Petition 

for Relief filed by Judith Amadiz in its entirety. 
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DONE AND ENTERED this 16th day of August, 2012, in 

Tallahassee, Leon County, Florida. 

 

S                                   

JUNE C. McKINNEY 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 16th day of August, 2012. 

 

 

ENDNOTE 

 
1
  Amadiz mentioned Dr. Session in her Petition for Relief but 

never provided that information to Sunbeach to notify Respondent 

of any medical opinion regarding her apartment. 
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Juan Carlos Zorrilla, Esquire 

Zorrilla and Associates, P.L. 

Penthouse 10 

2600 Douglas Road 

Coral Gables, Florida  33134 

jcz@zgolaw.com 

 

Judith Amadiz 

Apartment 604 

3120 Collins Avenue 

Miami Beach, Florida  33140 

alexamadiz@yahoo.com 

 

 
NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order. Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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