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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

BRANDY LEE COLWELL, 

 

 Petitioner, 

 

vs. 

 

CRACKER BARREL OLD COUNTRY 

STORE, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

Case No. 12-1194 

  

 

 

RECOMMENDED ORDER OF DISMISSAL 

 

This cause came on for hearing pursuant to notice on June 7, 

2012, in Lake City, Florida, before James H. Peterson, III, 

Administrative Law Judge of the Division of Administrative 

Hearings.   

APPEARANCES 

For Petitioner:  Kris B. Robinson, Esquire 

                      Robinson, Kennon and Kendron, P.A. 

                      582 West Duval Street 

                      Post Office Box 1178 

                      Lake City, Florida  32056-1178 

 

For Respondent:  Luis A. Santos, Esquire 

                      Ford and Harrison, LLP 

                      Suite 900 

                      101 East Kennedy Boulevard 

                      Tampa, Florida  33602 

 

STATEMENT OF THE ISSUE 

Whether Respondent, Cracker Barrel Old Country Store 

(Respondent), subjected Petitioner, Brandy Lee Colwell 
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(Petitioner), to employment discrimination based upon 

Petitioner's race, and/or retaliated against Petitioner because 

of her complaint against Respondent alleging discriminatory 

employment practices, in violation of the Florida Civil Rights 

Act of 1992, sections 760.01–760.11 and 509.092, Florida 

Statutes. 

PRELIMINARY STATEMENT 

The hearing was noticed to be heard at 10:00 a.m. at the 

Columbia County Courthouse, 173 Northeast Hernando Street, Lake 

City, Florida.  The Notice of Hearing was not returned as 

undeliverable.  Neither Petitioner nor her counsel appeared at 

the scheduled time of 10:00 a.m. on the day of the hearing.  

Counsel for Respondent was present with four witnesses ready to 

proceed.  A court reporter was also present and recorded the 

proceedings outlined below. 

FINDINGS OF FACT 

1.  Neither Petitioner nor her counsel appeared at the 

noticed time for the final hearing in this case. 

2.  After waiting for approximately 25 minutes, at the 

undersigned's directions, Respondent's counsel contacted 

Petitioner's counsel by telephone and arranged for Petitioner's 

counsel, whose law offices are in Lake City, to join the final 

hearing for a conference call via speakerphone.  During that 

conference call, Petitioner's counsel advised that he had received 
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the Notice of Hearing scheduling this case, but that he had 

erroneously failed to calendar the hearing. 

 3.  Respondent's counsel further advised that, in addition to 

his client, he intended to offer the testimony of approximately 

three witnesses, but that he had not subpoenaed those witnesses.  

He further could not identify the names of those witnesses, but 

advised that his client knew their names.
1/
   

 4.  Petitioner's counsel verbally requested a continuance. 

 5.  Petitioner's counsel had participated in the preparation 

of a prehearing stipulation just one week earlier and understood 

that the prehearing stipulation was untimely because it had not 

been filed within the time frames of the prehearing 

instructions.
2/
  Petitioner's counsel acknowledged that while he 

knew that the hearing was in the near future, he did not check to 

see when it was scheduled.  Accordingly, the undersigned denied 

Petitioner's counsel's request for continuance to the extent that 

it asked for another day, but ruled that the hearing would be 

delayed until 1:00 p.m. that afternoon, June 7, 2012. 

 6.  When the final hearing was reconvened at 1:00 p.m., 

Petitioner's counsel appeared with his assistant, but without 

Petitioner or any witnesses.  Petitioner's counsel presented a 

written Petitioner's Motion for Continuance.   

 7.  The undersigned first considered Respondent's pending 

Motion to Dismiss, or Alternatively, to Strike (Respondent's 
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Motion to Strike).  Petitioner's counsel stated that Petitioner 

had no objection to the granting of Respondent's Motion to Strike 

because it sought only to strike or dismiss that portion of 

Petitioner's claim alleging retaliatory discharge.  Considering 

Petitioner's lack of objection, as well as the fact that 

Petitioner's discharge from Respondent's employ did not occur 

until after the instant Employment Complaint of Discrimination was 

filed with the Florida Commission on Human Relations, Respondent's 

Motion to Strike was GRANTED, thus preserving Petitioner’s claim 

of retaliatory discharge for subsequent action if properly 

perfected. 

 8.  Petitioner's written Motion for Continuance was then 

addressed.  In the motion, Petitioner's counsel explained that his 

legal assistant had not calendared the final hearing for June 7, 

2012, because his legal assistant's stepdaughter had been involved 

in an accident on April 19, 2012, and had passed away on April 22, 

2012.  The Notice of Hearing in this case was issued on April 17, 

2012.  The motion also stated that "[t]he undersigned counsel 

accepts full responsibility for the actions of his staff."  

Petitioner's Motion for Continuance further advised that "[t]he 

undersigned counsel for the Petitioner when advised that he was 

not present at the hearing, checked with Petitioner to try to have 

her available on June 7, 2012, and she was on her way to 
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Gainesville for a post-operative checkup with her son who had 

recently had surgery." 

 9.  Respondent's counsel opposed continuance of the case. 

 10.  Upon consideration of Petitioner's Motion for 

Continuance, Respondent's argument against a continuance, the fact 

that there was no emergency, and the motion was untimely under 

Florida Administrative Code Rule 28-106.210 ("Except in cases of 

emergency, requests for continuance must be made at least five 

days prior to the date noticed for the hearing"), as well as the 

circumstances outlined above, Petitioner's Motion for Continuance 

was DENIED. 

CONCLUSION OF LAW 

 11.  The Division of Administrative Hearings has jurisdiction 

over the parties to and the subject matter of this proceeding 

pursuant to section 120.569 and subsection 120.57(1), Florida 

Statutes, and Florida Administrative Code Rule 60Y-4.016(1). 

 12.  Because Petitioner is asserting the affirmative in this 

administrative proceeding, she has the burden of proving her claim 

against Respondent.  Fla. Dep't of Transp. v. J.W.C. Co., Inc., 

396 So. 2d 778 (Fla. 1st DCA 1981).  

 13.  After Petitioner's Motion for Continuance was denied, 

Petitioner's counsel advised that he could not go forward with 

proof of the case without his client.  No evidence was submitted 

in support of Petitioner's claim against Respondent. 
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 14.  As no evidence was presented to support her claim, 

Petitioner failed to meet her burden. 

RECOMMENDATION 

 Based upon the fact that Petitioner failed to present any 

evidence in support of her claim, it is RECOMMENDED that the 

Florida Commission on Human Relations enter an order dismissing 

this case.  

DONE AND ENTERED this 12th day of June, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

JAMES H. PETERSON, III 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 12th day of June, 2012. 

 

 

ENDNOTES 

 
1/
  Petitioner's witness list attached to the prehearing 

stipulation lists 19 named witnesses and also references unnamed 

impeachment witnesses and witnesses listed by Respondent. 

  
2/
  The Order of Pre-hearing Instructions, filed April 17, 2012, 

required the parties to "file their pre-hearing stipulation no 

later than 10 days prior to the date set for final hearing in this 

cause." 
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Robinson, Kennon and Kendron, P.A. 
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mbs@rkkattorneys.com 

 

Luis A. Santos, Esquire 

Ford and Harrison, LLP 

Suite 900 

101 East Kennedy Boulevard 

Tampa, Florida  33602 

lsantos@fordharrison.com 

 

Lawrence F. Kranert, Jr., General Counsel 

Florida Commission on Human Relations 

Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

NELSON RAMOS, JR., 

 

     Petitioner, 

 

vs. 

 

PARAMOUNT HOSPITALITY 

MANAGEMENT, 

 

     Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-1240 

   

RECOMMENDED ORDER 

 

Administrative Law Judge John D. C. Newton, II, of the 

Division of Administrative Hearings (DOAH) heard this case, as 

noticed, on May 25, 2012, by video teleconference at locations 

in Orlando and Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  Nelson Ramos, Jr., pro se 

                      3 Dorcas Court 

                 Orlando, Florida  32811 

 

For Respondent:  Bertha Cordoves, pro se 

                      Paramount Hospitality Management 

                      12562 International Drive 

                      Orlando, Florida  32821 

 

STATEMENT OF THE ISSUE 

Did the Respondent, Paramount Hospitality Management 

(Paramount), discriminate against Petitioner, Nelson Ramos, Jr., 

on account of his race? 
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PRELIMINARY STATEMENT 

On March 6, 2012, the Florida Commission on Human Relations 

(Commission), issued a Determination:  No Cause.  It concluded 

"that no reasonable cause exists to believe that an unlawful 

employment practice occurred and this complaint is hereby 

dismissed pursuant to F.S. 760.11(7)."  Mr. Ramos filed a 

Petition for Relief on April 9, 2012, alleging that Paramount 

discriminated against him on account of his race.  The 

Commission referred the matter to DOAH to conduct a hearing.  On 

April 24, 2012, DOAH issued a notice of hearing, setting the 

hearing for May 25, 2012.  The undersigned conducted the hearing 

as scheduled.  On May 29, 2012, Paramount was substituted as 

Respondent for Point Orlando Resort (Point Orlando). 

Notwithstanding the requirements of section 120.57(1)(g), 

Florida Statutes (2011),
1/
 and Florida Administrative Code  

Rule 28-106.214, the Commission did not provide a court reporter 

to preserve the testimony at the final hearing.  The Notice of 

Hearing by Video Teleconference (notice) issued April 23, 2012, 

advised the parties that the Commission would not provide a 

court reporter.  Neither party elected to provide a court 

reporter.  DOAH made an audio recording of the hearing, which is 

part of the file in this case. 

The notice also advised the parties that each party was 

responsible for providing a notary public to swear in witnesses 
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testifying at the Orlando location.  Neither party provided a 

notary.  The undersigned swore the witnesses in Orlando during 

the video teleconference from the Tallahassee location.  The 

video facilities allowed the undersigned to clearly observe the 

demeanor of the witnesses and conclude that they accepted the 

importance of testifying truthfully.  Neither party objected to 

this procedure.  The witnesses and the parties demonstrated in 

their communications and testimony at the hearing that they all 

knew each other and had worked together at Point Orlando.  There 

was no question that the witnesses were who they identified 

themselves as being.  By their conduct, the parties waived the 

requirement for a notary to be present with them.  The record 

demonstrates that the parties suffered no prejudice from the 

absence of a notary. 

Mr. Ramos testified on his own behalf.  Latoya Jones also 

testified on his behalf.  Mr. Ramos offered no exhibits. 

Bertha Cordoves, Brenda Diaz, and Adriana Dos Santos 

testified on behalf of Paramount.  Paramount’s Exhibits 2 and  

A through G were accepted into evidence. 

Since a court reporter was not present, there was no 

transcript.  The parties timely filed proposed recommended 

orders.  They have been considered. 
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FINDINGS OF FACT 

1.  In 2010, Mr. Ramos applied for a job as a houseman with 

Paramount working at the Point Orlando in the housekeeping 

department.  Mr. Ramos is an African-American male.  Adriana Dos 

Santos, the head housekeeper interviewed him in person.  During 

the interview, she saw Mr. Ramos in person and spoke to him.  

She also explained the position's duties.   

2.  Ms. Dos Santos was impressed with Mr. Ramos.  He had 

previous housekeeping experience and was polite and 

enthusiastic.  She decided to hire him. 

3.  Mr. Ramos maintains that Paramount hired him because 

Ms. Dos Santos did not know he was African-American and thought 

he was Hispanic because of his surname.  The evidence does not 

support his theory.  During the interview that resulted in  

Ms. Dos Santos hiring Mr. Ramos, she could determine that he was 

African-American.  Also during the interview, according to  

Mr. Ramos's testimony, he told Ms. Dos Santos that he could not 

speak Spanish.   

4.  Paramount's Employee Handbook describes the company's 

90-day "Get Acquainted Period," traditionally referred to as a 

probationary period.  It also reminds employees that throughout 

their employment they may terminate their employment at any time 

with or without cause and that Paramount may terminate the 

employment at any time with or without cause.  Paramount 
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provided Mr. Ramos a copy of the handbook when it hired him.  

Paramount terminated Mr. Ramos during the first 90 days of his 

employment  

5.  Mr. Ramos began work with Paramount at Point Orlando on 

July 15, 2010, as a houseman.  Vladimir Suarez trained  

Mr. Ramos.   

6.  Mr. Suarez speaks English and Spanish.  Although  

Mr. Ramos claims that Mr. Suarez could not speak English at all, 

he never complained during training of Mr. Suarez not speaking 

English.  In addition, during his first days of employment, Mr. 

Ramos performed his duties well.  This is an indication that 

they were adequately explained. 

7.  The houseman has a cart with supplies on it.  A 

houseman's duties include keeping the carts of the housecleaners 

stocked with linens and supplies, collecting linens from the 

carts and sending it down the laundry chute, and collecting 

trash from the carts and sending it down the garbage chute.  The 

duties also include providing assistance with whatever tasks 

need to be accomplished.   

8.  Point Orlando is a two-tower hotel with 12 floors, six 

rooms to a floor.  Each day the housecleaners move through the 

hotel cleaning the rooms, changing linens, and emptying garbage.  

9.  The housekeeping supervisors communicate with the 

housemen and housekeepers by walkie-talkie.  Consequently, any 
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guests or visitors near the houseman or housekeeper involved can 

hear both sides of a walkie-talkie conversation.  Because of 

this, Paramount's policy required the employees to keep the 

walkie-talkie communications brief and use walkie-talkies to 

transmit and acknowledge instructions and provide information. 

10.  The policy specifically prohibited employees from 

disputing instructions or arguing on the walkie-talkies.  

Disputes were to be discussed in person not within the hearing 

of the public, as walkie-talkie communications necessarily were. 

11.  Mr. Ramos resented this policy.  He viewed it as a 

rule that he could not disagree with his supervisor.  He felt 

that it was disrespectful to him.  Consequently, Mr. Ramos 

frequently did not comply with the rule. 

12.  During his first days of employment, Mr. Ramos worked 

diligently and performed his duties well.  Within weeks, this 

stopped.  His supervisor, Ms. Diaz, verbally counseled him.  She 

testified at the hearing.  She speaks and understands English. 

13.  On September 6, 2010, Paramount issued Mr. Ramos his 

first Employee Counseling Report.  This discipline was for not 

clocking in or out on August 30, 2010.   

14.  Mr. Ramos knew that he was supposed to clock in.  He 

did not clock in as required.   

15.  On October 4, 2010, Paramount issued Mr. Ramos another 

Employee Counseling Report.  This report counseled Ramos for the 
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following deficiencies on September 26, 2010:  lateness, 

disobedience, attitude, and defective work.   

16.  On September 26, 2010, Mr. Ramos came to work 30 

minutes late.  During that morning, he only took trash from the 

housekeepers' carts.  He did not take the dirty linens.  

17.  Mr. Ramos also did not bring his linen cart when 

called to restock a housekeeper cart.  He had been previously 

warned to always have his cart with him when going to assist the 

housekeepers.   

18.  On September 26, 2010, at 2:00 p.m., Ms. Diaz 

instructed Mr. Ramos to strip linen and trash from 21 rooms.  By 

2:30 p.m., he had not started the task.  When Ms. Diaz, called 

him to the office to counsel him, he was very disrespectful to 

her.  She sent him home and suspended him until September 29, 

2010. 

19.  Ms. Dos Santos issued another counseling report to  

Mr. Ramos for his conduct on September 30, 2010.  On that day, 

she asked him to wait to speak to her privately when he was 

clocking out at the end of his shift.  He told her he could not 

wait because he had to go to the bank and to his second job.  He 

waited a few minutes then told her again he had to go.  She 

insisted that she had to talk to him.  Mr. Ramos left.  He was 

not on the clock and his shift had ended. 

20.  On October 4, 2010, Paramount terminated Mr. Ramos. 
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21.  Mr. Ramos maintains that Hispanic employees committed 

the same offenses as he did and were not disciplined.  There is 

no persuasive competent evidence to support his assertions.   

22.  Paramount keeps personnel records and actions for 

employees confidential.  Mr. Ramos' testimony could only be 

based upon hearsay. 

23.  Mr. Ramos also maintains that Paramount hired him 

because Ms. Dos Santos did not know that he was African-American 

and thought that he was Hispanic because of his surname.  The 

evidence does not support his theory.  During the interview that 

resulted in Ms. Dos Santos hiring Mr. Ramos, she could determine 

that he was African-American.  During that interview, Mr. Ramos 

told Ms. Dos Santos that he could not speak Spanish. 

CONCLUSIONS OF LAW 

24.  Sections 120.569 and 120.57(1), Florida Statutes, 

grant DOAH jurisdiction over the subject matter of this 

proceeding and of the parties. 

25.  Section 760.11(7), Florida Statutes, permits a party 

who receives a no cause determination to request a formal 

administrative hearing before DOAH.  "If the administrative law 

judge finds that a violation of the Florida Civil Rights Act of 

1992 has occurred, he or she shall issue an appropriate 

recommended order to the Commission prohibiting the practice and 



 9 

recommending affirmative relief from the effects of the 

practice, including back-pay."  Id. 

26.  Section 760.10(1)(a), Florida Statutes, makes it 

unlawful for an employer to take adverse action against an 

individual because of the individual's race. 

27.  Mr. Ramos claims that Paramount disciplined and 

terminated him because of his race.  Mr. Ramos must prove his 

claims by a preponderance of the evidence.  Dep’t. of Banking & 

Fin. v. Osborne Stern & Co., Inc., 670 So. 2d 932 (Fla. 1996).  

28.  Employers may not take adverse action against an 

employee for an unlawful reason, such as race.  But the law does 

not prohibit erroneous, irrational, or unfair employment 

actions.  Sunbeam Television Corp. v. Marilyn A. Mitzel, 83 So. 

3d 865 (Fla. 3d DCA 2012).  In Florida, employers may terminate 

employees at will.  Linafelt v. Bev, Inc., 662 So. 2d 986, 989 

(Fla. 1st DCA 1995).  There is no need to, and this Recommended 

Order does not, determine if the supervision and ultimate 

discharge of Mr. Ramos was erroneous, irrational, or unfair.  

The only question is:  Did Paramount discipline or terminate Mr. 

Ramos because of his race?   

29.  An employee may prove a discrimination claim by direct 

evidence.  Wilson v. B/E Aerospace, Inc., 376 F.3d 1079, 1086 

(11th Cir. 2004).  Direct evidence of discrimination is evidence 

that, if believed, proves the existence of a fact without 
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inference or presumption.  Carter v. City of Miami, 870 F. 2d 

578, 581-82 (11th Cir. 1989).  Racial slurs or similar 

statements are examples of direct evidence of intent to 

discriminate.  Here, there is no persuasive, competent direct 

evidence proving that Paramount acted against Mr. Ramos because 

of his race.  For instance, there is no proof of racial slurs or 

other biased comments.   

30.  An employee may also prove a claim of discrimination 

by circumstantial evidence establishing that similarly situated 

employees, who were not in his protected class, were treated 

more favorably than he was.  Wilson v. B/E Aerospace, Inc., 376 

F.3d 1079, 1087 (11th Cir. 2004).  Mr. Ramos has not presented 

persuasive, competent evidence establishing disparate treatment.  

31.  Mr. Ramos attempted to prove disparate treatment by 

claiming that Hispanic employees committed the same offenses 

that he did, but were not disciplined.  But he did not prove 

this. 

32.  Mr. Ramos bears the burden of proving his claim of 

discrimination on account of race by the preponderance of the 

evidence.  He has not met that burden. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations deny Mr. Ramos's Petition for Relief. 
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DONE AND ENTERED this 14th day of June, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

JOHN D. C. NEWTON, II 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 14th day of June, 2012. 

 

 

ENDNOTE 

 
1/  

All citations to the Florida Statutes are to the 2011 edition 

unless otherwise noted.
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Lawrence F. Kranert, Jr., General Counsel 

Florida Commission on Human Relations 

Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

BABAK SHARIFZADEH, 

 

 Petitioner, 

 

vs. 

 

PUBLIX SUPER MARKETS, 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 12-0885 

   

RECOMMENDED ORDER 

 

Pursuant to notice to all parties, a final hearing was 

conducted in this case on May 10, 2012, in Orlando, Florida, 

before Administrative Law Judge R. Bruce McKibben of the 

Division of Administrative Hearings.  The parties were 

represented as set forth below. 

APPEARANCES 

 For Petitioner:  Babak Sharifzadeh, pro se 

       3453 Paisley Circle 

      Orlando, Florida  32817 

 

 For Respondent:  Aisha S. Sanchez, Esquire 

      Ford and Harrison, LLP 

      101 East Kennedy Boulevard, Suite 900 

      Tampa, Florida  33602 

 

      William S. Reese, Esquire 

      Lane, Reese, Summers, Ennis 

        and Perdomo, P.A. 

      2600 Douglas Road, Suite 304 

      Coral Gables, Florida  33134 
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STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent, Publix Super 

Markets, discriminated against Petitioner, Babak Sharifzadeh, on 

the basis of his national origin (Iranian), religion (Muslim), 

and/or in retaliation, in violation of the Florida Civil Rights 

Act. 

PRELIMINARY STATEMENT 

On or about August 29, 2011, Petitioner filed an Employment 

Complaint of Discrimination with the Florida Commission on Human 

Relations ("Commission").  The Commission entered a 

Determination: No Cause, dated February 16, 2012.  Petitioner 

timely filed a Petition for Relief which was forwarded to the 

Division of Administrative Hearings ("DOAH") on March 12, 2012.   

At the final hearing, Petitioner testified on his own 

behalf and called three other witnesses:  Felix Rosa; Jennifer 

Gerini; and Christina Jimenez.  Petitioner's Exhibits 1, 2, 

and 37 were admitted into evidence.  Respondent called five 

witnesses:  Ted Reese; David Van Den Berg; Andrew Houk; Leighton 

Hall; and Robert Bechtel.  Respondent offered 65 exhibits into 

evidence, each of which was admitted. 

A transcript of the final hearing was ordered by the 

parties.  By rule, the parties are allowed ten days from the 

date the transcript is filed at DOAH to submit proposed 

recommended orders (PROs).  Petitioner filed a PRO on May 25, 
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2012; the Transcript was filed on June 1, 2012.  Respondent 

filed its PRO on June 11, 2012.  Each of the parties' PROs was 

duly considered in the preparation of this Recommended Order. 

FINDINGS OF FACT 

 1.  Petitioner is an Iranian-born male who is Muslim (or, 

as he refers to it in his complaint, a Moslem).  He has worked 

for Respondent since being hired as a part-time front service 

clerk (historically known as a "bag boy") at Publix Store 0133 

in Orlando, Florida.  Petitioner, thereafter, went to full-time 

employment and was promoted several times before becoming a 

store manager in April 2006 at Store 1024 in Montgomery, 

Alabama. 

 2.  In March 2007, Petitioner agreed to step down to the 

position of assistant store manager in exchange for a transfer 

back to Florida.  He was transferred to Store 0758 in Poinciana, 

Florida.  On July 13, 2008, Petitioner was transferred to 

Store 1181 (the "Store") in Kissimmee, Florida, and promoted to 

store manager.
1/
 

 3.  Until his transfer to the Store, Petitioner had not 

received any disciplinary actions from Respondent.  However, in 

late January 2009, Petitioner was accused of sending several 

sexually explicit messages to a female employee.  The messages 

contained graphic and crude language that made the recipient 

uncomfortable.  The employee said that in addition to the 
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messages, Petitioner had hugged her a few times when she worked 

at the Store.  Petitioner admitted hugging the employee and 

giving her a ride home on occasion.  He denies sending the 

messages to her, even though the messages apparently were traced 

to Petitioner's computer.  Petitioner speculated that his son 

may have used his (Petitioner's) password and sent the messages 

or perhaps someone hacked into the employee's computer.  

Petitioner's testimony in that regard lacks credibility.   

 4.  Petitioner was counseled about the need for appropriate 

behavior at all times and warned that any further incidents 

could result in loss of his position.  Respondent did not feel 

Petitioner was being honest about the incident with the 

employee, but decided to give Petitioner the benefit of the 

doubt.  Petitioner was therefore warned, an associate counseling 

statement was issued, and the matter was resolved. 

 5.  Before long there were new allegations against 

Petitioner related to sexually inappropriate comments to 

employees and store customers.  Petitioner allegedly discussed 

the appearance of an employee's breast with another employee, a 

produce manager.  He was also said to have made inappropriate 

comments about customers to that same produce manager.  

Petitioner admitted making comments about customers, but denied 

making any comments about the employee, Ms. Ramos.  The produce 

manager, however, confirmed that he and Petitioner had made the 
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comments.  Ramos refused to corroborate the produce manager's 

statement, but she appeared to be protecting herself, rather 

than being forthright with Publix investigators.  Ultimately, 

Publix decided that the allegations had merit. 

 6.  Petitioner was counseled by Respondent about the Ramos 

issue on May 3, 2010.  He was warned that further incidents 

would not be tolerated.  During the counseling for the Ramos 

matter, Petitioner became angry with his supervisors and accused 

them of harassing him.  He did not express at that time that the 

reason for their harassment was his religion and national 

origin.
2/
  Petitioner accused the district manager, Hall, of 

giving him inferior department managers in an effort to make him 

fail.  He also said neither the district manager nor the retail 

associate relations specialist, Houk, provided him any support.  

He did not, however, equate the alleged treatment he was 

receiving to discriminatory behavior based on religion or 

national origin.  In her report dated November 1, 2011, Susan 

Brose, human relations legal specialist, wrote that during the 

May 3, 2010, counseling session, Petitioner said his treatment 

by Houk and Hall was due to his religion and national origin.  

That hearsay statement was not corroborated or confirmed by Houk 

and Hall.  No complaint was filed against Houk and Hall despite 

Petitioner's remonstrations that he would file such complaints.   
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 7.  Petitioner testified that his store was excellent and 

operated above average.  Petitioner always received an annual 

raise and received more than the minimum salary for a person in 

his position.  As late as March 25, 2011, Petitioner wrote in 

his performance review session that "I appreciate all Mr. Hall 

has done for me and my team."  By all accounts, Petitioner 

continued to operate without any sanctions or discipline 

throughout his employment at Publix.
3/
 

 8.  Petitioner was issued two Associate Counseling 

Statements after the Ramos incident:  One statement was for his 

comment to Ramos; one statement was for his belligerence during 

the counseling session.  No sanctions were imposed as a result 

of the incident. 

 9.  In October 2010, Publix received an email from someone 

identifying himself as Craig Bancoff (which was apparently an 

alias for the writer).  According to the email, Bancoff had seen 

Jennifer Gerini and her manager, referred to as "Bob," kissing 

and drinking alcohol while at work.
4/
  Bancoff alleged that 

Gerini and Bob were having an affair.  Publix took the email to 

mean that Petitioner and Gerini, another Publix employee, were 

having a personal relationship in derogation of Publix policies.  

Gerini at that time was going through a divorce.  It was later 

pointed out to Publix that the email from Bancoff contained a 

physical address that was the same as Gerini's address before 
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she separated from her husband.  It is likely--but not proven--

that the email came from Gerini's estranged husband. 

 10. Petitioner denied any relationship with Gerini and 

acknowledged that it would be against company policy for him to 

be romantically involved with an employee.  He did say that he 

had tried to give Gerini comfort and support during the time of 

her divorce.  Six months later, however, Petitioner told Hall 

that he would be unable to attend an event scheduled for store 

managers because his girlfriend was pregnant and needed care.  

When questioned, Petitioner told Hall that his pregnant 

girlfriend was Gerini.  However, Petitioner maintains that no 

relationship existed between him and Gerini while she was an 

employee at his store.   

 11. Gerini left the Store in November 2010.  She claims to 

have moved in with Petitioner in December 2010 and gotten 

pregnant by Petitioner in January 2011.  In February 2011, she 

resigned from Publix.  Petitioner and Gerini's child was born 

September 22, 2011--just over ten months from the Bancoff 

email.
5/
 

 12. Bancoff's email, coupled with the fact that Gerini 

gave birth to Petitioner's child seven months after resigning 

from Publix, strongly suggests that Petitioner and Gerini were 

involved in an intimate relationship while both were Store 

employees.  If so, then Petitioner was not truthful to his 



8 

 

employers and was in violation of the rules of conduct for 

Publix employees.  It is also possible that Petitioner and 

Gerini only started their relationship after Gerini was 

transferred from the Store in November 2010.  Petitioner stated 

in a document dated July 14, 2011, that any one of the ten 

people he disclosed therein could confirm that no relationship 

existed between him and Gerini.  Only one of those persons 

(Rosa) testified at the final hearing.  Rosa did not address the 

Gerini-Petitioner relationship in his testimony.   

 13. Another employee who worked at the Store with 

Petitioner and Gerini (Jimenez) wrote statements to management 

saying that Gerini had admitted to her that there was a sexual 

relationship between Gerini and Petitioner.  Jimenez said she 

saw Petitioner's name come up on Gerini's home telephone screen 

and that Gerini said she had performed oral sex on Petitioner a 

number of times at the Store.  Jimenez testified that 

"[Petitioner and Gerini] acted very friendly [and] took frequent 

smoke breaks together.  At that point, Jennifer was taken off 

cash and she was put on some other miscellaneous jobs and every 

time you couldn't find Jennifer, she was usually with Bob."  She 

had a strong suspicion that there was something going on between 

Petitioner and Gerini, even though she never witnessed any 

physical or sexual contact.  It was not until later that her 

suspicions were confirmed.   
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 14. Gerini said that Jimenez never came into her house and 

that she never told Jimenez she was in a relationship with 

Petitioner.  Petitioner suggested that Jimenez was not an honest 

person and that her testimony could not be believed.  However, 

from observation, Jimenez appeared truthful and honest.  She was 

no longer an employee at Publix and, thus, had nothing to gain 

from her testimony.  Although Gerini said she and Jimenez were 

never really friends, Petitioner offered into evidence a 

document indicating fairly personal Facebook messages between 

Jimenez and Gerini, an indication of some sort of friendship, at 

least.  In total, Jimenez' testimony was more believable that 

Gerini's.
6/
  

 15. Publix's perception of the alleged relationship 

between Petitioner and Gerini was sufficient to warrant 

termination of Petitioner's employment.  Publix scheduled a 

Discharge Review on July 18, 2011, to inform Petitioner of its 

intent to discharge him from employment and to give him an 

opportunity to respond.  At the Discharge Review meeting, 

Petitioner, for the first time, accused Hall of referring to him 

as "Bin Laden" and making derogatory comments concerning 

September 11, 2011, and shoe bombers.  Again, there is no 

documented evidence that Petitioner ever made such complaints 

prior to being notified of his impending termination from 

employment. 
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 16. According to his district manager (Hall), Petitioner 

had never made a complaint about any discriminatory actions 

against him based on his national origin or religion.  One of 

Petitioner's assistant managers, Rosa, testified as to one 

incident of alleged discriminatory language, to wit:  Rosa said 

that Hall told Petitioner that he (Petitioner) did not 

understand a reference to the television show Six Million Dollar 

Man because that show was not shown in Iran.  Hall denied ever 

making the comment.  Of the two witnesses, Rosa was least 

credible.  He had recently been discharged from his position at 

Publix and was planning to file a legal action against Publix.  

In fact, Rosa's attorney accompanied him to the final hearing in 

this matter. 

 17. There is no documented evidence that Petitioner ever 

complained to his superiors about discrimination until after a 

decision had been made to terminate his employment with Publix.  

Petitioner states that he made several complaints, but none of 

his supervisors recall ever receiving such a complaint.  One of 

Petitioner's alleged complaints was that a store manager, 

Van Der Berg, called him a shoe bomber and other such derogatory 

things.  However, on the day that Petitioner was called to the 

district office to be discharged from employment, he called 

Van Der Berg to say he was being called to the office.  It does 
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not seem congruent for Petitioner to call to chat with a person 

who had maligned him. 

 18. Upon review of all the evidence, including the fact 

that Petitioner received positive annual evaluations and raises, 

there is no basis for a finding of fact that Petitioner raised 

discrimination claims prior to July 12, 2011 (the date a Notice 

of Discharge was issued).  It is counterintuitive to believe 

that Publix hired, promoted, and rewarded Petitioner for years 

and, then, suddenly decided to discriminate against him because 

of his place of national origin and religion.
7/
 

 19. Publix has a long-standing policy against employees at 

a single store being romantically involved.  The so-called No 

Conflict Policy prohibits employees who are romantically, 

emotionally, or sexually involved from working together.  Every 

employee is made aware that such fraternization can result in 

termination of employment.  Publix, if it failed to take 

appropriate action against an employee, could be liable should a 

subsequent event occur.  Thus, it was incumbent upon Publix to 

strictly enforce its policies. 

 20. Under Publix's rules of unacceptable conduct, being 

dishonest is the first and most important rule.  Publix gave 

Petitioner numerous opportunities to comply with the rules and 

policies governing its employees.  Instead of sanctioning 

Petitioner or imposing a disciplinary action against him, Publix 
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issued counseling statements.  Such statements are not 

considered discipline by Publix.  Ultimately, when Publix 

concluded that Petitioner engaged in a relationship with an 

employee and then was untruthful about his actions, he was 

terminated from his position.
8/
 

21. Publix has discharged a number of managers for 

violating the rules relating to inappropriate behavior and 

untruthfulness.  Publix provided a list of five Caucasian men 

and one woman who were found to have engaged in improper sexual 

relationships with employees and were terminated.  Although the 

facts of each of their cases were different, and each case had 

its own individual issues, it is clear Publix treats all its 

employees similarly.  Petitioner's treatment was no more or less 

severe than that afforded to other managers.   

CONCLUSIONS OF LAW 

 22. The Division of Administrative Hearings has 

jurisdiction over this matter pursuant to sections 120.57 and 

120.569, Florida Statutes.
9/
 

 23. Petitioner claims discrimination under the Florida 

Civil Rights Act, sections 760.01 through 760.11, Florida 

Statutes.  Section 760.10(1) states that it is unlawful for an 

employer to discharge or otherwise discriminate against an 

employee on the basis of his or her place of national origin or 

religion. 
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 24. Florida courts have determined that federal 

discrimination law should be used as guidance when construing 

provisions of section 760.10.  See Valenzuela v. GlobeGround N. 

Am., LLC, 18 So. 3d 17, 21 (Fla. 3rd DCA 2009); Fla. State Univ. 

v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996); Brand v. Fla. 

Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994). 

 25. Petitioner has the burden of proving by a 

preponderance of the evidence that Publix committed an unlawful 

employment practice.  Fla. Dep't of Transp. v. J.W.C. Co., Inc., 

396 So. 2d 778 (Fla. 1st DCA 1981).  Petitioner is claiming 

intentional discrimination by Publix. 

 26. Discriminatory intent can be established through 

direct or circumstantial evidence.  Schoenfeld v. Babbitt, 

168 F.3d 1257, 1266 (11th Cir. 1999).  Direct evidence of 

discrimination is evidence that, if believed, establishes the 

existence of discriminatory intent behind an employment decision 

without inference or presumption.  Maynard v. Bd. of Regents, 

342 F.3d 1281, 1289 (11th Cir. 2003). 

 27. "'Direct evidence' is composed of 'only the most 

blatant remarks, whose intent could be nothing other than to 

discriminate' on the basis of some impermissible factor."  

Schoenfeld v. Babbitt, supra.  Although Petitioner alleged some 

such remarks by Publix employees, the evidence offered to 

support his claims was not credible or persuasive. 
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 28. Absent direct evidence, a person who claims to be a 

victim of intentional discrimination may "establish their case 

through inferential and circumstantial evidence."  Kline v. 

Tenn. Valley Auth., 128 F.3d 337, 348 (6th Cir. 1997).  When 

attempting to prove a case through circumstantial evidence, the 

shifting burden analysis set forth in McDonnell Douglas v. 

Green, 411 U.S. 792 (1973), should be applied.  Under this 

analysis, the charging party bears the initial burden of 

establishing a prima facie case of discrimination.  If proven, 

then the burden would shift to the employer to articulate a 

legitimate, non-discriminatory explanation for the employment 

action.  See Dep't of Corr. v. Chandler, 582 So. 2d 1183 (Fla. 

1st DCA 1991).  The employer has a burden of production, not 

persuasion, and need only present evidence that the decision was 

non-discriminatory.  Id. 

 29. It is up to the employee to then present evidence to 

demonstrate that the reasons given by the employer for its 

actions are a pretext for discrimination.  Schoenfeld v. 

Babbitt, supra, at 1267.  The employee must directly show that a 

discriminatory reason more likely than not motivated the 

decision or, in the alternative, show that the proffered reason 

for the employment decision is not worthy of belief.  Dep't of 

Corr. v. Chandler, supra, at 1186; Alexander v. Fulton Cnty., 

207 F.3d 1303 (11th Cir. 2000). 



15 

 

 30. This shifting burden of proof and production does not 

change the fact that the ultimate burden of persuading the trier 

of fact that the employer intentionally discriminated against 

the employee remains with the employee.  EEOC v. Joe's Stone 

Crabs, Inc., 296 F.3d 1265, 1273 (11th Cir. 2002). 

 31. In order for Petitioner in this action to establish 

his prima facie case, he must show that:  (1) He is a member of 

a protected class; (2) He was qualified for his position; (3) He 

was subjected to an adverse employment action; and (4) His 

employer treated similarly situated employees, outside of his 

protected class, more favorably than he was treated.  See 

McDonnell, supra; Burke-Fowler v. Orange Cnty., 447 F.3d 1319, 

1323 (11th Cir. 2204); Maynard v. Bd. of Regents of the Div. of 

Univs. of the Fla. Dep't of Educ., 342 F.3d 1281 (11th Cir. 

2003); Dep't of Child. and Fams. v. Garcia, 911 So. 2d 171 (Fla. 

3d DCA 2005). 

 32. Clearly Petitioner in the instant action is a member 

of a protected class, specifically his Iranian national origin 

and his Muslim/Moslem faith.  He was also qualified for his 

position, having served several years as a store manager.  The 

adverse employment action taken by the employer was discharge of 

Petitioner from his position.  However, there is no showing 

whatsoever that Publix treated similarly situated employees 

outside Petitioner's protected class more favorably than he was 
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treated.  In fact, Publix went out of its way to counsel 

Petitioner and give him, on numerous occasions, the benefit of 

the doubt.  That same accommodation was not given to other 

employees. 

 33. Petitioner also raised a retaliation claim.  The court 

in Blizzard v. Appliance Direct, Inc., 16 So. 3d 922, 926 (Fla. 

5th DCA 2009), described the analysis for a retaliation claim.  

The Court said:   

To establish a prima facie case of 

retaliation under section 760.10(7), a 

plaintiff must demonstrate:  (1) that he or 

she engaged in statutorily protected 

activity; (2) that he or she suffered 

adverse employment action; and (3) that the 

adverse employment action was causally 

related to the protected activity.  See 

Harper v. Blockbuster Entm't Corp., 139 F.3d 

1385 (11th Cir.), cert. denied, 525 U.S. 

1000, 119 S.Ct. 509, 142 L.Ed. 2d 422 

(1998).  Once the plaintiff makes a prima 

facie showing, the burden shifts and the 

defendant must articulate a legitimate, 

nondiscriminatory reason for the adverse 

employment action.  Wells v. Colorado Dep't 

of Transp., 325 F.3d 1205, 1212 (10th Cir. 

2003).  The plaintiff must then respond by 

demonstrating that defendant's asserted 

reasons for the adverse action are 

pretextual.  Id.  

 

 34. Petitioner, in this action, claims that Publix 

retaliated against him because he complained about 

discrimination, i.e., a statutorily protected activity.  He was 

able to show an adverse employment action--his termination from 

employment.  However, he could show no causal connection between 
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his complaints about discrimination and his discharge from 

employment.  Publix articulated--by persuasive evidence--the 

nondiscriminatory reason for its action, i.e., it believed 

Petitioner had violated policies and been untruthful.  

Petitioner's claim for retaliation is not supported by the 

evidence.  See, e.g., Drago v. Jenne, 453 F.3d 1301 (11th Cir. 

2006). 

35. The Findings of Fact and Conclusions of Law herein do 

not confirm that Petitioner did or did not engage in 

inappropriate behavior.  Rather, the undersigned finds that 

Publix reasonably relied on the evidence it had to conclude that 

Petitioner had violated policies and rules, thereby, warranting 

termination of Petitioner's employment.  No discrimination was 

proven by Petitioner.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that a final order be entered by the 

Florida Commission on Human Relations denying the Petition for 

Relief. 
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DONE AND ENTERED this 15th day of June, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   
R. BRUCE MCKIBBEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 15th day of June, 2012. 

 

 

ENDNOTES 

 
1/
  Respondent was of the opinion that Petitioner wished to 

return to Florida because of marital troubles.  Specifically, 

Petitioner allegedly had an affair in Alabama, and his wife and 

children returned to Florida.  He wished to reunite with them 

and so accepted a lesser position within the company to 

accomplish the move to Florida.  However, there was no credible 

or competent evidence to support Respondent's speculation as to 

whether those were the reasons for Respondent's return to this 

state.   

 

NOTE:  In its PRO, Respondent cited to statements made by 

Petitioner during his deposition taken prior to final hearing.  

However, the transcript of that deposition was not offered into 

evidence, so no statements made therein can be used to make a 

Finding of Fact in this Recommended Order, unless such 

statements were repeated at final hearing.  

 
2/
  Petitioner did state during the counseling that, "You're only 

asking me this because I'm Muslim," but did not elaborate on 

that statement.  Petitioner had not previously made any 

allegations about discrimination based on his religion. 
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3/
  Although he was counseled on numerous occasions and those 

sessions were documented in an Associate Counseling Statement, 

such counseling was not considered discipline by Publix. 

 
4/
  Petitioner was often referred to by Publix employees as Bob, 

a derivative of Babak. 

 
5/
  Gerini testified the baby was born two weeks early. 

 
6/
  During the final hearing, Petitioner asked a store manager 

(Van Der Berg) if he knew that Petitioner was dating Jimenez 

while they were both employed at the manager's store.  

(Transcript, pg. 129).  That self-incriminating statement by 

Petitioner was never pursued, but gives further credence to 

Jimenez' testimony. 

 
7/
  Petitioner also claims retaliation by Publix, but the only 

act for which retaliation could have occurred was Petitioner's 

challenge to his Notice of Discharge.  Therefore, the alleged 

"retaliation" would have had to occur prior to the act 

warranting retaliation. 

 
8/
  This Recommended Order does not conclude whether all the 

allegations relied upon by Publix to terminate Petitioner's 

employment were true and substantiated.  Rather, it is most 

important for purposes of this Order that the allegations were 

not based on discriminatory actions.   

 
9/
  Unless specifically stated otherwise herein, all references 

to the Florida Statutes will be to the 2011 version. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

ARLENE LEWIS,   ) 

    ) 

 Petitioner,  ) 

    ) 

vs.    )   Case No. 11-5475 

    ) 

ARLEN HOUSE EAST CONDOMINIUM  ) 

ASSOCIATION,                    ) 

    ) 

 Respondent.  ) 

________________________________) 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a hearing was conducted in this case 

pursuant to sections 120.569 and 120.57(1), Florida Statutes, 

before Edward T. Bauer, an administrative law judge of the 

Division of Administrative Hearings ("DOAH"), on June 4, 2012, 

by video teleconference at sites in Miami and Tallahassee, 

Florida. 

APPEARANCES 

For Petitioner:  Arlene Lewis, pro se 

  100 Bayview Drive, Apartment 1902 

  Sunny Isles Beach, Florida  33160 

 

For Respondent:  Joshua D. Frachtman, Esquire 

     Justin C. Sorel, Esquire  

  Cole, Scott & Kissane, P.A. 

  1645 Palm Beach Lakes Boulevard 

  Second Floor 

  West Palm Beach, Florida  33401  
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STATEMENT OF THE ISSUES 

Whether Respondent committed the unlawful housing practices 

alleged in the Housing Discrimination Complaint filed with the 

Florida Commission on Human Relations ("FCHR") and, if so, what 

relief should Petitioner be granted. 

PRELIMINARY STATEMENT 

 On August 29, 2011, Petitioner filed a Housing 

Discrimination Complaint ("Complaint") with FCHR, wherein she 

alleged that Arlen House East Condominium Association 

("Respondent" or "AHE") discriminated against her by refusing to 

make a reasonable accommodation and/or committing various acts 

of intentional discrimination. 

 Following the completion of its investigation of 

Petitioner's Complaint, FCHR issued a "Notice of Determination 

of No Cause" on September 21, 2011.  Petitioner elected to 

pursue administrative remedies, and, on October 24, 2011, filed 

a Petition for Relief with FCHR.  Subsequently, on October 25, 

2011, FCHR referred the matter to DOAH for further proceedings. 

 On November 8, 2011, Respondent moved to dismiss the 

proceeding on the grounds that the Petition for Relief had not 

been filed timely with FCHR.  Petitioner did not file a pleading 

in opposition to the motion, which prompted the undersigned, on 

November 18, 2011, to issue an Order to Show Cause that directed 

Petitioner to explain in writing, on or before November 28, 
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2011, why the Petition should not be dismissed as untimely.  

Having received no response to the Order to Show Cause by the 

deadline, the undersigned entered a Recommended Order of 

Dismissal on November 29, 2011.  Subsequently, on February 21, 

2012, FCHR issued an "Order Remanding Petition for Relief from a 

Discriminatory Housing Practice," which concluded that the 

Petition was not untimely and that further proceedings should be 

held.       

 Pursuant to FCHR's remand order, the undersigned re-opened 

the case file and scheduled a formal hearing for June 4, 2012. 

During the final hearing, Petitioner testified on her own behalf 

and introduced one exhibit into evidence, identified as 

Petitioner's Composite Exhibit 1.  Respondent introduced three 

exhibits, numbered 2, 4, and 6, and presented the testimony of 

Yda O'Kurliand-Pack, Glenn Gray, and Enithe Dujour. 

Although a court reporter was present during the final 

hearing, no transcript of the proceedings was ordered.  On   

June 11, 2012, Petitioner filed a post-hearing submittal, which 

the undersigned has considered in the preparation of this 

Recommended Order.  Respondent's Proposed Recommended Order, 

filed the following day, has likewise been reviewed.
1/
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FINDINGS OF FACT 

 1.  At all times material to this proceeding, Petitioner 

owned, and resided in, a condominium unit in Arlen House East 

Condominiums, a complex located in Sunny Isles Beach, Florida. 

 2.  Although the Rules and Regulations of AHE forbid "pets 

of any description," unit owners are permitted to reside with 

service animals with the approval of the AHE's board of 

directors.  In accordance with this policy, Petitioner has 

occupied her unit with a certified service dog, "Starlit," since 

2010 or earlier. 

 3.  Petitioner contends, and there is no suggestion to the 

contrary, that she suffers from an arthritic condition that 

places some limitation on her ability to walk.  However, there 

is no evidence that Petitioner's arthritis severely or 

substantially affects her ability to walk (Petitioner admits 

that she takes three walks each day to a location at least five 

minutes from her home) or any other major life activity. 

 4.  Suffice it to say, Petitioner is none too fond of the 

condominium board——and, in particular, of Ms. Yda O'Kurliand-

Pack, who served as board president from 2009 until early 2012.  

Indeed, Petitioner alleges in the instant Complaint that      

Ms. O'Kurliand-Pack:  locked her out of the entrance to the 

condominium lobby (through the deactivation of her electronic 

key card) on at least four occasions; instructed her to use the 
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service elevator, as opposed to the "regular" elevator, when 

accompanied by her service dog; directed a security guard to 

escort her away from the pool area; and refused to accommodate 

her service dog.
2/
   

 5.  Petitioner's final hearing testimony supports a finding 

that she was unable to enter the lobby on three or four 

occasions.  However, Ms. O'Kurliand-Pack credibly explained——and 

the undersigned finds——that the incidents were not the product 

of any intentional act, but rather, the result of technical 

glitches.    

 6.  With respect to the other allegations of disparate 

treatment, Ms. O'Kurliand-Pack testified credibly that she 

neither requested that Petitioner use the service elevator——

Petitioner admits that she has always used the "regular" 

elevator without any adverse consequences——nor did she cause 

Petitioner to be escorted away from the pool area at any time. 

 7.  Finally, Petitioner has not demonstrated any failure by 

AHE to accommodate her service dog.  On the contrary, the 

evidence shows that AHE, without objection, has permitted 

Petitioner's service animal to reside in her unit.  Further, 

Petitioner conceded during cross-examination that she has never 

requested any form of reasonable accommodation.      
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CONCLUSIONS OF LAW 

A.  Jurisdiction  

8.  DOAH has personal and subject matter jurisdiction in 

this proceeding pursuant to sections 120.569, and 120.57(1), 

Florida Statutes. 

B.  Fair Housing Act 

9.  Florida's Fair Housing Act ("the Act"), codified in 

sections 760.20 through 760.37, Florida Statutes, is patterned 

after the federal Fair Housing Act; as such, federal case law is 

applicable to cases arising under the Florida Act.  McIntyre v. 

Daytona Beach Riverhouse, Inc., Case No. 10-9933, 2011 Fla. Div. 

Adm. Hear. LEXIS 44 (Fla. DOAH Mar. 25, 2011)("Since section 

760.23(2) and the Act are patterned after a federal law on the 

same subject, they should be accorded the same construction as 

in federal courts to the extent the construction is harmonious 

with the spirit of the Florida legislation")(internal quotation 

marks omitted).   

10.  Among other things, the Act prohibits "discriminatory 

housing practices" and gives FCHR the authority——if it finds 

following an administrative hearing conducted pursuant to 

sections 120.569 and 120.57, that such an unlawful housing 

practice has occurred——to issue an order that prohibits the 

practice and provides affirmative relief.  § 760.35(3)(b), Fla. 

Stat.  
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11.  To obtain such relief, a person who claims to have 

been the victim of a "discriminatory housing practice" must, 

within one year of the alleged violation, file a complaint with 

FCHR that contains the "facts upon which the allegations of a 

discriminatory housing practice are based."  § 760.34(1) & (2), 

Fla. Stat.  To prevent circumvention of FCHR's investigatory and 

conciliatory role, only those claims that are fairly encompassed 

within a timely-filed complaint can be the subject of an 

administrative hearing and any subsequent FCHR award of relief 

to the complainant.  See Batcher v. City of High Springs, FCHR 

Case No. 2011-358 (Fla. FCHR Dec. 7, 2011)("[F]ailure to include 

a particular charge in one's complaint filed with the Florida 

Commission on Human Relations preclude[s] the inclusion of the 

charge in one's petition for relief"); cf. Chambers v. Am. Trans 

Air, Inc., 17 F.3d 998, 1003 (7th Cir. 1994). 

12.  As discussed previously, Petitioner alleges in her 

Complaint that she is handicapped and that Respondent has 

violated the Act by refusing to provide a reasonable 

accommodation——i.e., by not accepting her service dog——and/or by 

committing discrete acts of intentional discrimination, to wit:  

locking her out of the condominium lobby; escorting her away 

from the pool area while she was socializing with a friend; and 

instructing her to use the building's service elevator when she 

is accompanied by her dog. 
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13.  The foregoing allegations implicate sections 760.22 

and 760.23, which provide, in relevant part: 

760.22   Definitions 

 

* * * 

 

(7)  "Handicap" means: 

 

(a)  A person has a physical or mental 

impairment which substantially limits one or 

more major life activities, or he or she has 

a record of having, or is regarded as 

having, such physical or mental impairment; 

or 

 

(b)  A person has a developmental disability 

as defined in s. 393.063 

 

* * * 

 

760.23   Discrimination in the sale or 

rental of housing and other prohibited 

practices. 

 

* * * 

 

(2)  It is unlawful to discriminate against 

any person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection therewith, because 

of race, color, national origin, sex, 

handicap, familial status, or religion. 

 

* * * 

 

(8)  It is unlawful to discriminate against 

any person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection with such dwelling, 

because of a handicap of: 

 

(a)  That buyer or renter; 
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* * * 

 

(9)  For purposes of subsection[]. . . (8), 

discrimination includes . . . .  

 

(b)  A refusal to make reasonable 

accommodations in rules, policies, 

practices, or services, when such 

accommodations may be necessary to afford 

such person equal opportunity to use and 

enjoy a dwelling. 

 

 14.  To prevail in this matter, it is necessary for 

Petitioner to prove, first, that she is "handicapped."  As there 

is no suggestion whatsoever that Petitioner is developmentally 

disabled, she must demonstrate the existence of a handicap 

within the meaning of section 760.22(7)(a)——i.e., a physical or 

mental impairment that substantially limits one or more major 

life activities; a record of having such an impairment; or that 

Respondent regarded her as having such an impairment. 

 15.  Although the evidence is uncontroverted that 

Petitioner suffers from arthritis, a physical condition that 

constitutes an impairment under the Act, see Moore v. J.B. Hunt 

Transport, Inc., 221 F.3d 944, 951 (7th Cir. 2000), Petitioner 

has failed to demonstrate that her condition substantially 

limits her ability to walk——the only major life activity 

identified during her testimony.  Indeed, there is no evidence 

that Petitioner has difficulty with balance, utilizes an 

assistive device (e.g., a walker or cane), moves at a slower 

pace than most individuals, requires frequent breaks, or is in 
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any manner severely restricted in her ability to walk.  At best, 

Petitioner has merely demonstrated a minor or moderate 

limitation, which is insufficient to satisfy her burden of 

proof.  See Fredricksen v. United Parcel Serv., 581 F.3d 516, 

522 (7th Cir. 2009)(holding plaintiff's testimony that his 

leukemia-related fatigue impaired his ability to walk for "the 

same period of time or in the same way" as a "normal individual" 

was insufficient to demonstrate a substantial limitation in 

walking); Lawler v. QuikTrip Corp., 172 Fed. Appx. 873, 875-77 

(10th Cir. 2006)(holding that plaintiff failed to adduce 

sufficient evidence that she was substantially limited in the 

major life activity of walking, notwithstanding physician's note 

indicating that she was partially disabled due to arthritis, 

where it was undisputed that she did not use a cane and was able 

to take care of all her daily needs); Wood v. Crown Redi-Mix, 

Inc., 339 F.3d 682, 685 (8th Cir. 2003)(holding that a plaintiff 

who could only walk approximately one-quarter mile before 

stopping and resting, and whose knee sometimes collapsed, had 

only moderate, and not substantial, limitations on his ability 

to walk); see also Curtis v. Humana Military Healthcare Servs., 

Inc., 448 Fed. Appx. 578, 580-81 (6th Cir. 2011); Satterly v. 

Borden Chem., Inc., 24 Fed. Appx. 471, 472 (6th Cir. 2001).    

 16.  In light of the foregoing, only two possibilities 

remain for Petitioner to demonstrate a handicap:  a record of a 
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substantially limiting impairment; or proof that Respondent 

regarded her as being so impaired.  As to the first alternative, 

Petitioner adduced no testimony or documentary evidence 

concerning a record of a substantially limiting impairment, and, 

in any event, the record-of-impairment theory is foreclosed by 

the undersigned's conclusions concerning the extent of 

Petitioner's condition.  See Sinkler v. Midwest Prop. Mgmt. Ltd. 

P'ship, 209 F.3d 678, 683 (7th Cir. 2000)(stating that if a 

plaintiff's condition does not actually impair a major life 

activity, "it cannot provide the basis for a claim based on 

having a record of impairment").  Finally, the record is devoid 

of any credible evidence that Respondent regarded Petitioner as 

having an impairment that substantially limits a major life 

activity.  See Skorup v. Modern Door Corp., 153 F.3d 512, 515 

(7th Cir. 1998)("It is not enough for [plaintiff] to show that 

[defendant] was aware of her impairment; instead [plaintiff] 

must show that [defendant] knew of the impairment and believed 

that she was substantially limited because of it"); see also 

Kotwica v. Rose Packing Co., Inc., 637 F.3d 744, 749 (7th Cir. 

2011).  

 17.  For these reasons, Petitioner has failed to 

demonstrate that she is handicapped within the meaning of 

section 760.22(7); as such, her claims under the Act 

automatically fail.  See, e.g., Daniels v. Kiser, Case No. 10-
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10425, 2011 Fla. Div. Adm. Hear. LEXIS 76, *12 (Fla. DOAH Apr. 

13, 2011).  Nevertheless, in an abundance of caution, the 

undersigned will address the merits of Petitioner's claims of 

disparate treatment and failure to accommodate, both of which 

are discussed separately below. 

C.  Disparate Treatment 

 18.  Assuming arguendo that Plaintiff is handicapped, her 

allegations of disparate treatment require evidence of 

intentional discrimination.  HDC, LLC v. City of Ann Arbor, 675 

F.3d 608, 612 (6th Cir. 2012).  To prove intentional 

discrimination, Petitioner must show that animus against her 

handicap was a significant factor behind the actions at issue.  

Reg'l Econ. Cmty. Action Program, Inc., v. City of Middleton, 

294 F.3d 35, 49 (2d Cir. 2002)("To establish a prima facie case 

under the FHA . . . the plaintiff must present evidence that 

animus against the protected group was a significant factor in 

the position taken")(internal quotations omitted); Bonasera v. 

City of Norcross, 342 Fed. Appx. 581, 584 (11th Cir. 2009).  

Petitioner has wholly failed in this regard:  the lock-outs were 

the result of technological malfunctions, and not, as she 

alleges, the product of an intentional act; Petitioner has 

always used the regular elevator——without any adverse 

consequences——and was never directed to use the service 

elevator; and, as found previously, there is no credible 
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evidence that the swimming pool incident ever occurred.  For 

these reasons, Petitioner has failed to demonstrate a disparate 

treatment claim under the Act. 

D.  Failure to Accommodate 

 19.  Petitioner also alleges in her Complaint that 

Respondent has refused to "approve" (i.e., reasonably 

accommodate) her service animal.  To establish a prima facie 

claim of refusal to reasonably accommodate under the Act, 

Petitioner must show that:  (1) she suffers from a handicap; (2) 

Respondent knew of her handicap or should reasonably be expected 

to know of it; (3) accommodation of the handicap may be 

necessary to afford Petitioner an equal opportunity to use and 

enjoy her dwelling; and (4) Respondent refused to make such 

accommodation.  United States v. Cal. Mobile Home Park Mgmt. 

Co., 107 F.3d 1374, 1380 (9th Cir. 1997); Jacobs v. Concord 

Vill. Condo. X Ass'n, 2004 U.S. Dist. LEXIS 4876 (S.D. Fla. Feb. 

17, 2004). 

 20.  Assuming arguendo that Petitioner is handicapped and 

that Respondent knew or should have known of her condition, 

Petitioner admitted during her final hearing testimony that she 

never made any reasonable accommodation request of the 

Respondent——a concession that, for obvious reasons, is fatal to 

her claim.  Schwarz v. City of Treasure Island, 544 F.3d 1201, 

1219 (11th Cir. 2008)("Simply put, a plaintiff must actually 
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request an accommodation and be refused in order to bring a 

reasonable accommodation claim under the FHA"); United States v. 

Vill. of Palatine, 37 F.3d 1230, 1233 (7th Cir. 1994)(holding 

that a reasonable accommodation claim is not ripe until the 

plaintiff requests an accommodation and is denied); Taylor v. 

Harbour Pointe Homeowners Ass'n, 2011 U.S. Dist. LEXIS 16148, 

*17-18 (W.D.N.Y. Feb. 17, 2011)(rejecting reasonable 

accommodation claim under FHA where plaintiff conceded that she 

never requested an accommodation; "in the absence of an actual 

request for a reasonable accommodation there can be no denial, 

and in the absence of a denial there is no discrimination") 

(internal quotations omitted).  Further, there is no evidence 

that Petitioner is being denied the equal opportunity to use and 

enjoy her dwelling; on the contrary, Petitioner admits that 

Respondent has known of her service dog, permits her to keep the 

animal, and has never requested that she remove the dog from her 

unit. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order adopting the Findings of Fact and 

Conclusions of Law contained in this Recommended Order.  

Further, it is RECOMMENDED that the final order dismiss the 

Petition for Relief.  
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DONE AND ENTERED this 13th day of June, 2012, in 

Tallahassee, Leon County, Florida. 

 

S 
___________________________________ 

Edward T. Bauer 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675  

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 13th day of June, 2012. 

 

 

ENDNOTES 

 
1/
  Unless noted otherwise, all statutory references are to the 

version of the Florida Statutes in effect at the time of the 

alleged acts of discrimination.   

 
2/
  Petitioner also contends that Ms. O'Kurliand-Pak uses 

security cameras to monitor her movements in and out of the 

building.  The credible evidence, however, failed to sustain 

this allegation; in any event, it is undisputed that all 

condominium residents can access the security cameras by tuning 

to a particular channel on their televisions.   
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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