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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

REZA M. MAHALLATY, 

 

     Petitioner, 

 

vs. 

 

CRACKER BARREL OLD COUNTRY 

STORE, 

 

     Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 11-3849 

   

RECOMMENDED ORDER 

 

Pursuant to notice, a hearing was conducted in this case
 

before J. D. Parrish, an administrative law judge of the 

Division of Administrative Hearings, on February 29, 2012, in 

Orlando, Florida.  

APPEARANCES 

 

For Petitioner:  Reza M. Mahallaty, pro se 

                 656 English Lake Drive 

                 Winter Garden, Florida  34787 

 

For Respondent:  Shane T. Muñoz, Esquire 

                 Ford & Harrison LLP 

                 101 East Kennedy Boulevard, Suite 900 

                 Tampa, Florida  33602-5133 

 

STATEMENT OF THE ISSUE 

 

Whether Respondent, Cracker Barrel Old Country Store 

(Respondent), committed the unlawful employment practice, as 

alleged, in the Petition for Relief filed with the Florida 
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Commission on Human Relations (FCHR) and, if so, what relief 

should Petitioner, Reza Mahallaty (Petitioner), be granted.  

PRELIMINARY STATEMENT 

 

On December 31, 2010, Petitioner filed an Employment 

Complaint of Discrimination with the FCHR claiming that his 

employer, Respondent, had discriminated against him and that the 

cause was Petitioner’s race and national origin.  The complaint 

alleged that Petitioner was a senior associate manager for 

Respondent and that the most recent incident of discrimination 

took place on or about August 2010.  On June 27, 2011, FCHR 

issued a Determination: No Cause and advised Petitioner that he 

was entitled to file a Petition for Relief in accordance with 

section 760.11, Florida Statutes (2011).   

Thereafter, Petitioner timely filed a Petition for Relief.  

In pertinent part, Petitioner alleged that he had been denied 

promotion opportunities with Respondent based upon his race and 

national origin.  Petitioner claimed that he is Iranian and 

Persian.  Petitioner argued that he had completed all required 

levels of training, sought a position of general manager in 

Winter Garden, Florida, and had been denied the promotion.  

Additionally, Petitioner maintained that a white female had been 

given the promotion he sought.  Included with the foregoing 

claim, Petitioner alleged that since filing the original 

Complaint of Discrimination, Respondent had retaliated against 
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him, gave him unfavorable performance reviews, and continued to 

deny him promotion opportunities.  

On September 29, 2011, Respondent filed a Motion for 

Recommended Order of Summary Dismissal of Petition, or in the 

Alternative, for Order Relinquishing Jurisdiction to FCHR.  

Petitioner filed a response on October 6, 2011.  The motion was 

heard by telephonic conference call by Administrative Law Judge 

Kirkland on October 21, 2011.  Judge Kirkland entered the 

following Order: 

Petitioner alleges in its Petition for 

Relief that Respondent has retaliated 

against him for filing a discrimination 

charge.  However, that allegation has never 

been filed as a discrimination charge with 

the FCHR. Additionally, Petitioner alleges 

that he has been discriminated against by 

Respondent for failing to promote him after 

the discrimination charge was filed with 

FCHR.  That claim of discrimination has 

never been presented to FCHR. 

 

Having considered the motion, response, and 

argument of the parties, it is  

 

ORDERED:  

 

1.  The motion for recommended order of 

summary dismissal is denied as to the 

allegations of discrimination which took 

place as to actions taken within the 365 

days preceding the filing of the charge of 

discrimination with FCHR. There is a dispute 

of facts concerning whether the failure to 

promote was based on Petitioner's national 

origin.  

 

2.  The motion is granted as to allegations 

of retaliation and as to allegations 

concerning failure to promote after the 



 

 4 

charge of discrimination was filed because 

those alleged actions of discrimination have 

never been filed with FCHR.  The recommended 

order will recommend dismissal of those 

allegations.  

 

In anticipation of hearing, Respondent filed a Request for 

Reconsideration of Order on Motion for Summary Dismissal.  

Respondent alleged that Petitioner could not meet his burden of 

proof in the case.  Despite Respondent’s assertion, ruling on 

the matter was withheld to afford Petitioner an opportunity to 

present evidence in support of his claim.   

At the hearing, Petitioner presented testimony from Bart 

Vig, Donna Robinson, Kristina Butler, Valora McIntosh-Swift, and 

Michael Philibar.  Respondent did not present witnesses.   

A transcript of the proceeding was not filed.  The parties 

filed post-hearing proposals that have been considered in the 

preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner did not testify in this case.  Based upon 

the undisputed testimony of the witnesses, Petitioner was 

employed by Respondent and served as a senior assistant manager 

(SAM).   

2.  At all times material to the allegations of the case, 

Respondent employed Petitioner.  As a nationally recognized 

purveyor of food and goods to the public, Respondent presumably 

employs more than 15 employees.  
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3.  At all times material to this matter, Respondent used a 

management structure at its stores that included managers in 

training, assistant managers, senior assistant managers, and 

general managers.  Persons seeking to become general managers 

typically work their way through the ranks and serve as a SAM 

before promotion to general manager of a store. 

4.  On or before August 2010, Petitioner sought a position 

with Respondent as a general manager.  He did not get the 

promotion.  Thereafter, he filed the underlying complaint with 

FCHR.  The complaint stated: 

I have been employed by Cracker Barrel Old 

Country Store since June 26, 2006.  My most 

recent position is Senior Associate Manager.   

I hereby allege that I have been 

discriminated against due to my race and 

national origin in violation of Title VII of 

the Civil Rights Acts of 1964. 

 

The foregoing allegations were made under penalty of perjury and 

for purposes of this case have been accepted as to the facts 

alleged, but not as to the legal conclusion of discrimination.  

Petitioner presented no evidence as to his race or national 

origin.   

5.  Petitioner’s Petition for Relief reiterated his 

conclusion that he had been discriminated against based upon his 

claim of being Iranian and of Persian origin.  In addition to 

not having received promotions, Petitioner included complaints 

about retaliation that were not addressed by the FCHR.  As 
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previously indicated, retaliation issues are not part of the 

determination that was presented for administrative review. 

6.  With regard to Petitioner’s attempt(s) to be promoted 

prior to August 2010, Petitioner did not present evidence that 

he was more qualified than the applicant Respondent chose.  

Respondent uses an interview process that rates the candidates 

for general manager by a selection team.  The selection team 

looks at the candidates’ credentials, history with the company, 

and responses to the interview questions to rate each applicant 

for the position sought.  Petitioner did not present evidence 

that he had achieved a higher score in the rating process than 

the applicant chosen.   

7.  Petitioner did not present evidence that Respondent 

knew or should have known Petitioner was the best qualified 

candidate for the position of general manager.   

8.  Petitioner did not present evidence that Respondent 

selected a candidate for general manager that had fewer years of 

employment with the company than Petitioner. 

9.  Petitioner did not present evidence that any general 

manager Respondent selected in preference to Petitioner was of a 

race or national origin that received special deference over 

Petitioner.   

10.  Other than Petitioner’s assertion that he must have 

been denied promotional opportunities due to his race and 
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national origin, Petitioner failed to establish bias on 

Respondent’s part.  To the contrary, Respondent asserted that 

Petitioner was not qualified to be a general manager because he 

was unwilling to master and fully support the company’s core 

operating systems, the company’s philosophies, and the company’s 

initiatives.  Petitioner presented no credible evidence to 

refute Respondent’s assertion. 

CONCLUSIONS OF LAW  

 

11.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of these 

proceedings.  §§ 120.57(1) and 760.11, Fla. Stat. (2011). 

12.  The Florida Civil Rights Act of 1992 (the Act) is 

codified in sections 760.01 through 760.11, Florida Statutes 

(2011).  "The Act, as amended, was [generally] patterned after 

Title VII of the Civil Rights Acts of 1964 and 1991, 42 U.S.C.  

§ 2000, et seq., as well as the Age Discrimination in Employment 

Act (ADEA), 29 U.S.C. § 623. Federal case law interpreting 

[provisions of] Title VII and the ADEA is [therefore] applicable 

to cases [involving counterpart provisions of] the Florida Act." 

FSU v. Sondel, 685 So. 2d 923, 925 (Fla. 1st DCA 1996); see also 

Joshua v. City of Gainesville, 768 So. 2d 432, 435 (Fla. 

2000)("The [Act's] stated purpose and statutory construction 

directive are modeled after Title VII of the Civil Rights Act of 

1964.").  
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13.  The Act makes certain acts prohibited "unlawful 

employment practices," including those described in  

section 760.10, Florida Statutes, which provides:  

(1)  It is an unlawful employment practice 

for an employer:  

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status.  

 

(b)  To limit, segregate, or classify 

employees or applicants for employment in 

any way which would deprive or tend to 

deprive any individual of employment 

opportunities, or adversely affect any 

individual's status as an employee, because 

of such individual's race, color, religion, 

sex, national origin, age, handicap, or 

marital status. 

 

(2)  It is an unlawful employment practice 

for an employment agency to fail or refuse 

to refer for employment, or otherwise to 

discriminate against, any individual because 

of race, color, religion, sex, national 

origin, age, handicap, or marital status or 

to classify or refer for employment any 

individual on the basis of race, color, 

religion, sex, national origin, age, 

handicap, or marital status. 

 

(3)  It is an unlawful employment practice 

for a labor organization:  

 

(a)  To exclude or to expel from its 

membership, or otherwise to discriminate 

against, any individual because of race, 

color, religion, sex, national origin, age, 

handicap, or marital status.  
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(b)  To limit, segregate, or classify its 

membership or applicants for membership, or 

to classify or fail or refuse to refer for 

employment any individual, in any way which 

would deprive or tend to deprive any 

individual of employment opportunities, or 

adversely affect any individual's status as 

an employee or as an applicant for 

employment, because of such individual's 

race, color, religion, sex, national origin, 

age, handicap, or marital status.  

 

(c)  To cause or attempt to cause an 

employer to discriminate against an 

individual in violation of this section. 

 

(4)  It is an unlawful employment practice 

for any employer, labor organization, or 

joint labor-management committee controlling 

apprenticeship or other training or 

retraining, including on-the-job training 

programs, to discriminate against any 

individual because of race, color, religion, 

sex, national origin, age, handicap, or 

marital status in admission to, or 

employment in, any program established to 

provide apprenticeship or other training. 

 

(5)  Whenever, in order to engage in a 

profession, occupation, or trade, it is 

required that a person receive a license, 

certification, or other credential, become a 

member or an associate of any club, 

association, or other organization, or pass 

any examination, it is an unlawful 

employment practice for any person to 

discriminate against any other person 

seeking such license, certification, or 

other credential, seeking to become a member 

or associate of such club, association, or 

other organization, or seeking to take or 

pass such examination, because of such other 

person's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

(6)  It is an unlawful employment practice 

for an employer, labor organization, 
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employment agency, or joint labor-management 

committee to print, or cause to be printed 

or published, any notice or advertisement 

relating to employment, membership, 

classification, referral for employment, or 

apprenticeship or other training, indicating 

any preference, limitation, specification, 

or discrimination, based on race, color, 

religion, sex, national origin, age, absence 

of handicap, or marital status. 

 

(7)  It is an unlawful employment practice 

for an employer, an employment agency, a 

joint labor-management committee, or a labor 

organization to discriminate against any 

person because that person has opposed any 

practice which is an unlawful employment 

practice under this section, or because that 

person has made a charge, testified, 

assisted, or participated in any manner in 

an investigation, proceeding, or hearing 

under this section. 

 

(8)  Notwithstanding any other provision of 

this section, it is not an unlawful 

employment practice under ss. 760.01-760.10 

for an employer, employment agency, labor 

organization, or joint labor-management 

committee to: 

  

(a)  Take or fail to take any action on the 

basis of religion, sex, national origin, 

age, handicap, or marital status in those 

certain instances in which religion, sex, 

national origin, age, absence of a 

particular handicap, or marital status is a 

bona fide occupational qualification 

reasonably necessary for the performance of 

the particular employment to which such 

action or inaction is related.  

 

(b)  Observe the terms of a bona fide 

seniority system, a bona fide employee 

benefit plan such as a retirement, pension, 

or insurance plan, or a system which 

measures earnings by quantity or quality of 

production, which is not designed, intended, 

or used to evade the purposes of ss. 760.01-
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760.10.  However, no such employee benefit 

plan or system which measures earnings shall 

excuse the failure to hire, and no such 

seniority system, employee benefit plan, or 

system which measures earnings shall excuse 

the involuntary retirement of, any 

individual on the basis of any factor not 

related to the ability of such individual to 

perform the particular employment for which 

such individual has applied or in which such 

individual is engaged.  This subsection 

shall not be construed to make unlawful the 

rejection or termination of employment when 

the individual applicant or employee has 

failed to meet bona fide requirements for 

the job or position sought or held or to 

require any changes in any bona fide 

retirement or pension programs or existing 

collective bargaining agreements during the 

life of the contract, or for 2 years after 

October 1, 1981, whichever occurs first, nor 

shall this act preclude such physical and 

medical examinations of applicants and 

employees as an employer may require of 

applicants and employees to determine 

fitness for the job or position sought or 

held.  

 

(c)  Take or fail to take any action on the 

basis of age, pursuant to law or regulation 

governing any employment or training program 

designed to benefit persons of a particular 

age group.  

 

(d)  Take or fail to take any action on the 

basis of marital status if that status is 

prohibited under its antinepotism policy.  

 

(9)  This section shall not apply to any 

religious corporation, association, 

educational institution, or society which 

conditions opportunities in the area of 

employment or public accommodation to 

members of that religious corporation, 

association, educational institution, or 

society or to persons who subscribe to its 

tenets or beliefs.  This section shall not 

prohibit a religious corporation, 
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association, educational institution, or 

society from giving preference in employment 

to individuals of a particular religion to 

perform work connected with the carrying on 

by such corporations, associations, 

educational institutions, or societies of 

its various activities. 

 

(10)  Each employer, employment agency, and 

labor organization shall post and keep 

posted in conspicuous places upon its 

premises a notice provided by the commission 

setting forth such information as the 

commission deems appropriate to effectuate 

the purposes of ss. 760.01-760.10.  

 

14.  The Act gives the FCHR the authority to issue an order 

prohibiting the practice and providing affirmative relief from 

the effects of the practice, including back pay, if it finds 

following an administrative hearing that an unlawful employment 

practice has occurred.  See § 760.11, Fla. Stat.  To obtain 

relief from the FCHR, a person who claims to have been the 

victim of an "unlawful employment practice" must, "within 365 

days of the alleged violation," file a complaint ("contain[ing] 

a short and plain statement of the facts describing the 

violation and the relief sought") with the FCHR.  § 760.11(1), 

Fla. Stat.  It is concluded, Petitioner filed a complaint within 

the statutory time limitation.   

15.  Petitioner's complaint alleged that he was 

discriminated against based upon his race and national origin.  

Petitioner believes he was not promoted to general manager 

because he is Iranian and Persian.   
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16.  It is concluded, Petitioner was not subjected to 

disparate terms and conditions of his employment nor 

discriminated against based upon race or national origin.  

Petitioner’s Conclusion of Law and Facts (filed post-hearing), 

claims that his lack of financial resources led to his failure 

to present testimony from Jay Holdren, Respondent’s employee 

whose testimony might have supported Petitioner’s claim.  

Petitioner maintains that Mr. Holdren “directly used his 

authority to discriminate against me.”  Prior to the hearing all 

parties were notified: 

The parties shall arrange to have all 

witnesses and evidence present at the time 

and place of hearing.  Subpoenas will be 

issued by the Administrative Law Judge upon 

request of the parties.   

 

Petitioner’s failure to secure Mr. Holdren’s testimony at the 

final hearing does not relieve him of the burden of proof in 

this cause. 

17.  Petitioner has the burden of proving the allegations 

asserted.  "Discriminatory intent may be established through 

direct or indirect circumstantial evidence." Johnson v. Hamrick, 

155 F. Supp. 2d 1355, 1377 (N.D. Ga. 2001).  

18.  "Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent without resort to 

inference or presumption."  See Wilson v. B/E Aero., Inc., 376 

F.3d 1079, 1086 (11th Cir. 2004)("Direct evidence is 'evidence, 
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that, if believed, proves [the] existence of [a] fact without 

inference or presumption.'").  "If the [complainant] offers 

direct evidence and the trier of fact accepts that evidence, 

then the [complainant] has proven discrimination."  Maynard v. 

Bd. of Regents, 342 F.3d 1281, 1289 (11th Cir. 2003).  In this 

case, the Petitioner failed to prove discrimination by direct 

evidence.   

19.  Moreover, although victims of discrimination may be 

"permitted to establish their cases through inferential and 

circumstantial proof," and thereby establish a case indirectly, 

Petitioner failed to present credible inferential or 

circumstantial proof.  See Kline v. Tennessee Valley Auth., 128 

F.3d 337, 348 (6th Cir. 1997).  

20.  Had Petitioner established circumstantial evidence of 

discrimination, the burden would have shifted to Respondent to 

articulate a legitimate, non-discriminatory reason for its 

action.  In this case, through the cross examination of Mr. Vig, 

Respondent explained the selection process for general manager.  

As to why Petitioner was not selected as a general manager,  

Mr. Vig’s testimony has been accepted as an honest explanation.  

When, as here, the employer articulates a reason for its action, 

then the burden shifts back to the complainant to establish that 

the proffered reason was a pretext for the unlawful 

discrimination.  See Malu v. City of Gainesville, 270 Fed. Appx. 
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945; 2008 U.S. App. LEXIS 6775 (11th Cir. 2008).  In this case, 

Petitioner failed to address whether Respondent’s explanation 

was a pretext for discrimination.  In light of the foregoing, 

Petitioner's employment discrimination complaint must be 

dismissed.  

RECOMMENDATION  

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order finding no cause for an unlawful 

employment practice as alleged by Petitioner, and dismissing his 

employment discrimination complaint.  

DONE AND ENTERED this 10th day of April, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   
J. D. PARRISH 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 10th day of April, 2012. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this recommended order. Any exceptions 

to this recommended order should be filed with the agency that 

will issue the final order in this case. 
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SANDRA JOHNSON, 

 

     Petitioner, 

 

vs. 

 

APALACHEE MENTAL HEALTH, 

 

     Respondent. 

                                

) 

) 

) 
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) 

 

 

 

 

 

 

Case No. 11-6467 

RECOMMENDED ORDER 

 

 On February 16, 2012, a duly-noticed hearing was held in 

Tallahassee, Florida, before F. Scott Boyd, an Administrative 

Law Judge assigned by the Division of Administrative Hearings.   

APPEARANCES 

 

For Petitioner:  Sandra Johnson, pro se 

     284 Centerline Road  

     Crawfordville, Florida  32327 

 

For Respondent:  Chris Rush, Esquire 

     Rush and Associates 

1800 North Congress Avenue, Suite 205 

     Boynton Beach, Florida  33426 

 

Thomas Groendyke, Esquire 

Douberley and Cicero 

1000 Sawgrass Corporate Parkway, Suite 590 

Sunrise, Florida  33323 

                            

   STATEMENT OF THE ISSUE 

 

 The issue is whether the Respondent committed an unlawful 

employment practice under section 760.10, Florida Statutes 
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(2011), by discriminating against Petitioner on the basis of 

race or sex, and if so, what remedy should be ordered. 

PRELIMINARY STATEMENT 

 

On August 15, 2011, Petitioner filed a complaint with the 

Florida Human Relations Commission (Commission), alleging that 

Apalachee Mental Health (Apalachee Center or Apalachee) had 

discriminated against her based upon her race and sex.  On 

December 8, 2011, the Commission issued a Notice of 

Determination of No Cause, and on December 20, 2011, Petitioner 

filed a Petition for Relief.  On December 21, 2011, the case was 

referred to the Division of Administrative Hearings for 

assignment of an administrative law judge. 

The case was noticed for hearing on February 16, 2012, in 

Tallahassee, Florida.  Petitioner testified and offered two 

exhibits.  Petitioner’s Exhibit 1, a composite of rebuttal 

statements prepared by Petitioner, had not been provided to 

Respondent as directed by the Order of Pre-hearing Instructions 

and was not admitted, but Petitioner was permitted to testify to 

the facts referenced within the statements.  Petitioner’s 

Exhibit 2 was admitted without objection.  Respondent presented 

the testimony of seven witnesses and offered eleven exhibits.  

Respondent's Exhibits A through G, K through M, and Q were 

admitted, with the caveat that Exhibit D, a written statement of 
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Mr. Alphonzo Robinson, contained hearsay that could not alone 

support a finding of fact.   

The one-volume Transcript of the proceedings was filed with 

the Division of Administrative Hearings on March 15, 2012.  Both 

parties timely submitted Proposed Recommended Orders, which were 

considered.                   

FINDINGS OF FACT 

1.  Apalachee Center is a not-for-profit health center 

providing mental health and substance abuse services in the Big 

Bend region of North Florida, which employs over 15 people.  One 

of its facilities is a 16-bed mental health residential facility 

in Tallahassee, Florida, primarily housing men who suffer from 

severe mental illness.   

2.  Ms. Sandra Johnson, an African–American woman and 

Petitioner in this case, has been a Licensed Practical Nurse 

(LPN) since 1984.  She began working for Respondent in 2009 as 

the only LPN on duty on “B Shift Days” from 7:00 a.m. to 7:00 

p.m. at the Forensic Residential Program.  Another LPN, Ana 

Degg, was a white woman who worked on the “A” shift, and was the 

lead forensic nurse and Petitioner’s acting supervisor, though 

she was not actually present during the shift Petitioner worked.   

3.  Most of the residents in the facility in which 

Petitioner worked have been found incompetent by the criminal 

justice system and have been sent to the program by court order.  
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Petitioner maintained their medications, monitored their health, 

and helped to ensure that they did not leave the facility.       

4.  At the time she was hired, Petitioner was made aware of 

Apalachee Center’s policies prohibiting discrimination and had 

been advised to immediately report any suspected discrimination 

to the Human Resources Department.   

5.  Ms. Candy Landry, the Human Resources Officer at 

Apalachee Center, is proud of Apalachee’s diversity record.  

Apalachee employs more African-Americans than whites. 

6.  Ms. Degg had some conflicts with Petitioner immediately 

after they began working together, but later came to the 

conclusion that it was just a reflection of Petitioner’s 

personality.  Ms. Degg said that she still continued to receive 

some staff complaints, mostly about Petitioner’s demeanor.  She 

testified that Petitioner “came off as gruff.”  Ms. Degg was 

very credible. 

7.  Ms. Degg consulted Ms. Jane Magnan, Registered Nurse 

(RN) who was the Director of Nursing, and Ms. Jeanne Pope, the 

Director of Residential Services, as to the best way to handle 

the situation.  Ms. Magnan and Ms. Pope each testified that they 

advised Ms. Degg to start with basic lines of communication and 

mentoring on a one-to-one level to see if the problem could be 

handled before anything went to the written stage.   
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8.  Ms. Degg provided some handouts on interpersonal 

relations and “soft skills” to Petitioner and her unit and tried 

to coach Petitioner on how to be a bit more professional in her 

interactions.  Ms. Degg told Petitioner that staff was saying 

that Petitioner was rude and she asked her to talk to people a 

little differently.  She said Petitioner responded by saying 

that that was “just the way she was.”  Petitioner’s conduct did 

not change and complaints continued.  

9.  Ms. Magnan, who had hired Petitioner, believed that 

Ms. Degg found it difficult to discipline Petitioner.  

Ms. Magnan also believed there was some resistance from 

Petitioner in acknowledging Ms. Degg, a fellow LPN, as 

Petitioner’s supervisor.   

10.  Petitioner had no “write–ups” from the time of her 

employment at Apalachee in August or September of 2009 until 

January of 2011. 

11.  On January 21, 2011, Petitioner was presented a 

memorandum dated January 7, 2011, to document a Written 

Supervisory Session on two incidents.  First, the memorandum 

stated that Petitioner had been counseled for failure to give a 

report to the oncoming nurse who had arrived late for her shift.  

Second, it stated that Petitioner had been counseled for being 

rude and unprofessional in a telephone conversation with the 
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Dietary Supervisor.  The memorandum was signed by Petitioner and 

by Ms. Degg.  

12.  Ms. Degg testified that in response Petitioner had 

denied that she had failed to give a report to the oncoming 

nurse, but that the other staff people had corroborated what the 

oncoming shift nurse had told her, so she believed it had 

happened.  

13.  At hearing, Petitioner continued to deny that she had 

failed to give a report to the oncoming nurse and denied that 

she had been rude or unprofessional in her conversation with the 

Dietary Supervisor. 

14.  In the months following the January “write-up,” 

Ms. Degg did not notice any change in Petitioner’s demeanor and 

continued to receive complaints.  She noted that she did not 

personally consider Petitioner’s behavior to be rude, but others 

did, and she could understand why. 

15.  On May 18, 2011, Petitioner was presented a memorandum 

dated May 10, 2011, to document another Written Supervisory 

Session.  The memorandum indicated that Petitioner had been 

unprofessional in communications to a Mental Health Assistant 

(MHA) whom Petitioner supervised.  It stated that Petitioner had 

used phrases such as “shut up” and “get out of my face” to the 

MHA and that Petitioner had previously been counseled regarding 

this issue.  The Memorandum was signed by Petitioner and by 
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Ms. Magnan and Ms. Pope.  Ms. Magnan and Ms. Pope offered 

Petitioner training and assistance.  On the memorandum, 

Petitioner wrote that she did not agree with the statement and 

that she was willing to learn. 

16.  On May 27, 2011, Petitioner’s Employee Performance 

Evaluation for the period April 23, 2010, through May 15, 2011, 

was presented to Petitioner.  It indicated “Below Performance 

Expectations” or “Needs Improvement” in several areas, including 

supervision of MHAs, training of staff, unit management, 

acceptance of responsibility, and attitude.  Hand-written notes 

by Ms. Magnan and Ms. Dianne VanZorge, the RN supervising the 

forensic unit, commented on difficulties in communicating with 

staff, compromised staff morale, and lack of leadership.  The 

report noted that various employees had brought Petitioner’s 

attitude to the attention of the Program Director and Director 

of Nursing.  The evaluation was signed by Petitioner, 

Ms. Magnan, and Melany Kearley, the Chief Operations Officer.  

17.  In conjunction with this unfavorable Employee 

Performance Evaluation, and in accordance with Apalachee policy, 

Petitioner was placed on a Corrective Action Plan, a 60-day 

period of Conditional Probationary Status.  The memorandum 

advising Petitioner of this action explained that Petitioner 

should immediately take action to maintain a friendly and 

productive work atmosphere, demonstrate respect and courtesy 
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towards clients and co-workers, and demonstrate initiatives to 

improve Petitioner’s job and the program.  The memorandum 

advised that any further non-compliance could result in 

disciplinary action or termination of employment. 

18.  Petitioner’s supervisor was changed to Ms. VanZorge. 

Petitioner knew Ms. VanZorge because they had worked together 

many years earlier.  Petitioner was advised in the Corrective 

Action Plan that Ms. VanZorge would meet with her on a weekly 

basis to provide any needed assistance. 

19.  At the time Petitioner was placed on probation, 

Ms. Magnan testified that Petitioner became angry.  Petitioner 

asked if they wanted her to quit.  Ms. Magnan encouraged 

Petitioner not to quit, telling her that that “we are going to 

work this out.”  Ms. Magnan and Ms. VanZorge testified that they 

made sure that Petitioner acknowledged that resources and 

coaching were available to help her. 

20.  Petitioner testified that leadership, nursing 

management, and supervisory resources were not subsequently 

provided to her as promised. 

21.  On June 29, 2011, Mr. Alphonzo Robinson, an 

African-American MHA who worked under Petitioner’s 

supervision, submitted complaints about Petitioner to 

Ms. VanZorge and Ms. Pope.  Ms. VanZorge and Ms. Pope then 

met with Petitioner regarding these complaints.   
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22.  A memorandum documenting the meeting with Petitioner, 

prepared the same day, states that an MHA reported that 

Petitioner had eaten a resident’s lunch.  The MHA alleged that 

the resident had gone out on a morning community pass, asking 

staff to save his lunch for him until he returned.  The 

memorandum states that when the resident returned, the MHA went 

to get his lunch for him, only to find Petitioner eating the 

last of the resident’s food in the staff kitchen.  The MHA 

indicated that Petitioner denied eating the resident’s lunch, 

saying that it had been thrown away, and directed the MHA to 

give the resident another patient’s meal instead.  Only an empty 

tray without food was found in the garbage.  The MHA noted that 

another patient’s lunch could not be substituted because the 

first resident was diabetic and had special dietary needs.   

23.  The memorandum also indicates that several other 

complaints were made against Petitioner by the MHA and discussed 

with her at the meeting.  It was alleged that the Petitioner was 

continually rude to staff, asked residents to run errands for 

her, left the commode dirty with urine and feces, and used her 

hands to get ice from the ice machine.  The memorandum noted 

that at the meeting, after an initial denial, Petitioner finally 

had admitted that she had eaten the resident’s lunch.  It also 

noted that Petitioner had admitted that “a while back” she had 

asked residents to get Cokes for her, but that now she drank 
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water.  The memorandum concluded by noting that the expectations 

on Petitioner’s Corrective Action Plan had been reviewed, and 

that it was further discussed that Petitioner was not to eat any 

resident meals or ask them to perform errands.  Petitioner had 

been instructed to buy a meal ticket or bring her own, clean up 

after herself, and adhere to infection control policy and 

universal precautions.    

24.  At hearing, Ms. VanZorge testified that during the 

meeting Petitioner admitted having eaten the resident’s lunch, 

but stated she had not done that for a long while prior to that.  

Ms. VanZorge stated that Petitioner also admitted she had gotten 

ice with her hands once.  

25.  Ms. Pope testified that Petitioner had initially 

denied eating the resident’s food, but then later during the 

course of the meeting had admitted that she had eaten it, and 

also admitted that she had sent residents to run errands for 

her.   

26.  MHA Kim Jenkins, a white woman and the second MHA 

under Petitioner’s supervision, testified that she knew nothing 

about the allegations that Petitioner ate a resident’s lunch.  

She testified that the bathroom was a unisex bathroom and that 

Petitioner did leave it in an unsanitary condition almost every 

time she used it, although she had been too embarrassed for 

Petitioner to ever discuss that with Petitioner.  Ms. Jenkins 
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said she did try to discuss all of the other recurring issues 

with Petitioner.  She testified that Petitioner was rude on a 

daily basis.  She testified that she had seen Petitioner going 

through other staff members’ mail and opening it.  She testified 

that Petitioner did get ice with her bare hands on several 

occasions.  On cross-examination, Ms. Jenkins stated that she 

did not document any of these incidents and could not remember 

dates on which they occurred.  Pressed to provide dates, 

Ms. Jenkins testified that the only approximate date she could 

remember was the time that Petitioner sent a client with a staff 

member to get two hot dogs for Petitioner and the client had 

ended up paying for the hot dogs.  Ms. Jenkins said that she 

knew this occurred in October because Ms. Jenkins had been 

assigned to the unit for only about two weeks when it happened.  

Ms. Jenkins testified that she clearly remembered when this 

occurred because Ms. Jenkins had been “written up” by Petitioner 

shortly afterwards for stopping at a McDonald’s drive–through on 

the way back from a client’s doctor’s appointment to allow the 

client to buy some ice cream.  Ms. Jenkins testimony was very 

credible.  

27.  Petitioner testified at hearing that the allegations 

in the June 29, 2011, letter of Alphonzo Robinson were not true.  

She testified that she did not eat a patient’s food, never asked 

patients to buy sodas or candy for her, never left urine and 
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feces on the toilet seat, and that he never caught her sleeping 

on the job.  She testified that it was a public bathroom, and 

noted that anyone could have left it in that condition.  She 

also stated that someone should wonder, “[W]hy was Alphonzo 

Robinson in ladies’ bathroom watching toilet seats?  Apparently 

he needs to be monitoring the patient and not the lady 

bathroom.”  Petitioner noted that in all of the allegations 

against her, “[I]t is their word against mine.”  

28.  In a memo dated July 1, 2011, to Ms. Kearley, 

Ms. Pope recommended the termination of Petitioner’s 

employment with Apalachee Center.  Ms. Magnan, 

Ms. VanZorge, and Ms. Pope were unanimous in this 

recommendation.   

29.  On or about July 6, 2011, Ms. Pope accompanied 

Petitioner to the office of Ms. Candy Landry, the Human 

Resources Officer, where Petitioner was informed that her 

employment was terminated.   

30.  Ms. Landry testified that Petitioner had violated 

policies of Apalachee and that the disciplinary process and 

termination of employment with respect to Petitioner had 

followed standard procedures.  Ms. Landry testified that 

Petitioner’s replacement was also African-American. 

31.  Petitioner filed a complaint with the Florida Human 

Relations Commission (Commission), alleging that Apalachee 
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Center had discriminated against her based upon her race and sex 

on August 15, 2011.  Her complaint alleged that non-African-

American employees had never been disciplined without reason, as 

she had been.  Her complaint stated an employee had made 

unwelcome comments that she was “fine,” “sexy” and “beautiful.”  

On December 20, 2011, Petitioner filed a Petition for Relief, 

which was referred to the Division of Administrative Hearings.   

32.  At hearing, Petitioner presented no evidence regarding 

similarly situated white employees. 

33.  Petitioner presented no evidence that anyone ever made 

comments that she was “fine,” “sexy” or “beautiful.”  She did 

testify that she made a note on June 20, 2011, regarding 

Alphonzo Robinson.  Her testimony was as follows: 

Okay.  Ready for Alphonso Robinson.  This is 

what he states, “I’m looking for a wife.  

Bring your friend down here so I can look at 

her.”  I informed Robinson to sit in day 

room with client.  Let Kim Jenkins come from 

back there with the men.  He states, “I 

don’t want to deal with the men.  When I 

worked at Florida Hospital, we punish 

inmate.”  I told him we don’t do that here.  

Social Service case managers do that.  Group 

coordinator recommend –- group coordinators 

recommend treatment, member, nurse, case 

manager, and Ms. Pope.  Robinson state, “I 

used to be a man that – that – I used to be 

a man that a husband was having problem with 

sex, I took care of his wife.”  I stopped 

talking to him and just restrict everything 

to work only with Mr. Alphonzo Robinson.  I 

gave this note to Ana Degg.  I asked her 

please to address it with Ms. Pope.  I never 

heard anything else about that.  I did my 
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job as I was told.  I went by the 

instructions what the facility asked me to 

do.    

 

Petitioner testified that she prepared the note with this 

information on June 20, 2011, and gave it to Ms. Degg.  

This would have been a bit more than one week prior to 

Mr. Robinson’s complaints about her performance.   

34.  Under cross-examination, Mr. Robinson denied that 

he had been sleeping on the job or had made inappropriate 

sexual remarks.  He denied that he made the allegations 

against Petitioner because he was fearful he would be 

terminated and was attempting to get Petitioner fired 

first: 

Q  You said – you made sexual statements, 

you told me that you had a new lady, that 

her husband had problems with sex, and you 

took care of the lady.  After that I learned 

that, to stay out from around you, because I 

am a married lady.  I have been married for 

37 years.  I don’t endure stuff like that.  

So after that, then later on you was in the 

room and you made a sexual comment.  You – I 

said that is inappropriate, that’s not the 

kind of behavior – we do not come to work 

for that kind of behavior.   

 

                * * *        

 

Q  So Alphonzo – 

 

A  Yes. 

 

Q  -- after you made that comment, and then 

you said those statements, and then after 

that I approached you and told you that you 

cannot be sleeping at the desk, and then you 
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decided to make these statements, to go to 

Dianne, Kim’s friend and all that, so they 

can get me fired before you get terminated, 

is that not true? 

 

A  No, that’s not. 

 

Q  You had never been sleeping at the desk? 

 

A  No, I haven’t. 

                         

35.  There is no evidence that Petitioner mentioned 

the note or showed it to anyone at the Florida Commission 

on Human Relations in connection with her complaint of 

discrimination.  She did not provide a copy of the note to 

the Division of Administrative Hearings or to Respondent 

prior to hearing.  Petitioner testified that she found the 

note in her papers when she went through them.  Ms. Degg 

was no longer Petitioner’s supervisor on June 20, 2011.  

Ms. Degg testified that she could not recall Petitioner 

ever complaining about anyone in the workplace sexually 

harassing her.  Ms. Degg testified that she had received a 

written complaint about MHA Jenkins, but that she had never 

received any written complaint about MHA Robinson.  

Ms. Degg’s testimony that she did not receive the note was 

credible, and is accepted as true. 

36.  Ms. VanZorge testified that Petitioner never 

complained to her about any type of sexual harassment by 

Mr. Robinson.  
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37.  Ms. Pope testified that Petitioner never complained to 

her about any sexual harassment.   

38.  Ms. Candy Landry, the Human Resources Officer, 

testified that Petitioner never complained to her that she 

had been subjected to sexual harassment.  She further 

testified that she was never aware of any allegations of 

sexual harassment of Petitioner from any source. 

39.  The facts do not support the conclusion that 

Respondent discriminated against Petitioner on the basis of race 

or sex.                                  

CONCLUSIONS OF LAW 

 40.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties in this 

case under sections 120.569 and 120.57(1), Florida Statutes. 

 41.  The Florida Civil Rights Act, sections 760.01–760.11 

and 509.092, Florida Statutes (2011), is patterned after federal 

law contained in Title VII of the Civil Rights Acts of 1964, and 

Florida courts have determined that federal discrimination law 

should be used as guidance when construing its provisions.  See 

Fla. State Univ. v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996); 

Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st 

DCA 1991).  

42.  Section 760.11(1) provides that an aggrieved person 

may file a complaint with the Commission within 365 days of the 
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alleged violation.  Petitioner timely filed her complaint, and 

following the Commission's initial determination, timely filed 

her Petition for Relief requesting this hearing.  

43.  Respondent is an employer as that term is defined in 

section 760.02(7).   

44.  Petitioner has the burden of proving by a 

preponderance of the evidence that the Respondent committed an 

unlawful employment practice.  Fla. Dep't of Transp. v. J.W.C. 

Co., Inc., 396 So. 2d 778 (Fla. 1st DCA 1981). 

45.  Section 760.10(1)(a) provides that it is an unlawful 

employment practice for an employer to "discriminate against any 

individual with respect to compensation, terms, conditions, or 

privileges of employment, because of such individual's race, 

color, religion, sex, national origin, age, handicap, or marital 

status." 

46.  Petitioner’s complaint alleged unlawful discrimination 

in two contexts: first, that she was subjected to unwelcomed 

comments stating she was “fine,” sexy, and “beautiful” based 

upon her gender; and second, that she was disciplined and 

discharged for no reason, unlike employees who were not African-

American, based upon her race. 

Discrimination based upon Gender  

47.  No evidence was presented that any employee told 

Petitioner that she was “fine,” sexy, or “beautiful.”  
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Petitioner did testify that Mr. Alphonzo Robinson made 

inappropriate remarks of a sexual nature to her.  Mr. Robinson 

allegedly told her, “I’m looking for a wife.  Bring your friend 

down here so I can look at her.”  Mr. Robinson allegedly also 

said, “I don’t want to work with the men” and “I used to be a 

man that – that – I used to be a man that a husband was having 

problem with sex, I took care of his wife.”  Petitioner 

testified that she provided a note documenting these 

inappropriate statements to Ms. Degg, asking her to provide it 

to Ms. Pope, but that nothing was ever done.  This might be 

considered an allegation that Respondent maintained a hostile 

work environment.   

48.  A prima facie case of discrimination on the basis of 

sex due to a hostile work environment requires proof of the 

following elements:  (1) the employee belonged to a protected 

group; (2) the employee was subject to unwelcome harassment;  

(3) the harassment was based on a protected characteristic, such 

as gender; (4) that the harassment was sufficiently severe or 

pervasive to alter the terms or conditions of employment and 

create a discriminatorily abusive working environment; and     

(5) the employer was responsible for such environment under a 

theory of either vicarious or direct liability.  See Miller v. 

Kenworth of Dothan, Inc., 277 F.3d 1269, 1275 (11th Cir. 2002).  
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 49.  Even assuming Petitioner proved the first three 

elements, she failed to prove elements four and five. 

50.  In order to establish element four, that the sexual 

harassment affected a condition of employment, the Petitioner 

must show that the harassment was so severe or pervasive that it 

altered the interpersonal climate of the workplace, creating an 

objectively abusive and hostile atmosphere.  Gupta v. Fla. Bd. 

of Regents, 212 F.3d 571, 582 (11th Cir. 2000).  The alleged 

statements of Mr. Robinson here, although inappropriate, do not 

approach this standard.  Simple teasing, offhand comments, and 

isolated incidents are not sufficient.  The Civil Rights Act is 

not a “general civility code.”  As the Supreme Court noted in 

Faragher v. City of Boca Raton, 524 U.S. 775, 788 (1998), “We 

have made it clear that conduct must be extreme to amount to a 

change in the terms and conditions of employment.” 

51.  Moreover, with respect to the fifth element, there was 

no demonstration that Respondent was made aware of the alleged 

inappropriate statements prior to hearing.  Petitioner knew of 

her responsibility to report any suspected discrimination to the 

Human Resources Department.  This was not done, as Petitioner 

herself admitted.  Petitioner claimed to have provided a note 

regarding Mr. Robinson’s statements to Ms. Degg, although she 

was no longer her supervisor.  But Ms. Degg never was given the 

note, and further testified that Petitioner never complained to 
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her about discrimination.  Petitioner did not claim to have 

informed anyone else, and numerous witnesses testified they were 

unaware of any allegations of harassment.  In addition, 

Petitioner was MHA Robinson’s supervisor, not the other way 

around.  She was in a position to take needed corrective action 

if inappropriate conduct persisted.  Petitioner did not prove 

that Respondent was even aware of any inappropriate statements, 

much less responsible for a discriminatory environment under a 

theory of either vicarious or direct liability.   

52.  In the context of the hearing, it was not even clear 

that Petitioner was maintaining that the alleged inappropriate 

statements of Mr. Robinson constituted an unlawful employment 

practice.  It seemed rather that Petitioner was suggesting they 

demonstrated a motive for Mr. Robinson to fabricate his report 

and testimony, in support of her contentions that she had not 

violated Apalachee’s policies, should not have been terminated, 

and was a victim of racial discrimination.    

Discrimination based upon Race 

53.  Discrimination can be established through direct, 

circumstantial, or statistical evidence.  U.S. Postal Serv. Bd. 

of Gov’nrs v. Aikens, 460 U.S. 711, 714 (1983); Schoenfeld v. 

Babbitt, 168 F.3d 1257, 1266 (11th Cir. 1999).  Direct evidence 

of discrimination is evidence that, if believed, establishes the 

existence of discriminatory intent behind an employment decision 
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without inference or presumption.  Wilson v. B/E Aero., Inc., 

376 F.3d 1079, 1086 (11th Cir. 2004); Maynard v. Bd. of Regents, 

342 F.3d 1281, 1289 (11th Cir. 2003).    

54.  There was no direct evidence of discrimination.  

Petitioner sought to prove discrimination through circumstantial 

evidence of disparate treatment.  In McDonnell-Douglas Corp. v. 

Green, 411 U.S. 792 (1973), the Supreme Court established the 

analysis to be used in cases alleging claims under Title VII 

that rely on circumstantial evidence to establish 

discrimination.  This analysis was later refined in St. Mary's 

Honor Center v. Hicks, 509 U.S. 502 (1993).  

55.  Under McDonnell-Douglas, Petitioner has the burden of 

establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination.  If a prima facie case is 

established, Respondent has the burden of articulating some 

legitimate, non-discriminatory reason for the action taken 

against Petitioner.  It is a burden of production, not 

persuasion.  If a non-discriminatory reason is offered by 

Respondent, the burden then shifts back to Petitioner to 

demonstrate that the offered reason is merely a pretext for 

discrimination.  As the Supreme Court stated, before finding 

discrimination "[t]he factfinder must believe the plaintiff's 

explanation of intentional discrimination."  Hicks, 509 U.S. at 

519.  

https://www.lexis.com/research/buttonTFLink?_m=44817aff4390916d6e583bda14c0fc52&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Fla.%20Div.%20Adm.%20Hear.%20LEXIS%205%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=13&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b376%20F.3d%201079%2cat%201086%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=20&_startdoc=11&wchp=dGLzVzt-zSkAl&_md5=22621e61b27456df2136d75908586ee3
https://www.lexis.com/research/buttonTFLink?_m=44817aff4390916d6e583bda14c0fc52&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Fla.%20Div.%20Adm.%20Hear.%20LEXIS%205%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=13&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b376%20F.3d%201079%2cat%201086%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=20&_startdoc=11&wchp=dGLzVzt-zSkAl&_md5=22621e61b27456df2136d75908586ee3
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56.  In order to establish a prima facie case, Petitioner 

must prove:  (1) she is a member of a protected class; (2) she 

was subject to an adverse employment action; (3) her employer 

treated similarly situated employees who were not members of the 

protected class more favorably; and (4) she was qualified for 

the job or job benefit at issue.  Gillis v. Ga. Dep’t of Corr., 

400 F.3d 883, 887 (11th Cir. 2005).  

57.  Petitioner established the first element.  She is an 

African-American woman and is a member of a protected class.  

58.  Petitioner established the second element.  She 

suffered an adverse employment action, in that she was 

disciplined, placed on probation, and ultimately terminated from 

employment.   

59.  Petitioner failed to establish the third element.  In 

order to prevail in a disparate treatment claim, Petitioner must 

show unfavorable treatment compared with the treatment of 

employees who were not members of her protected class and were 

otherwise “similarly-situated in all relevant aspects."  Knight 

v. Baptist Hosp. of Miami, Inc., 330 F.3d 1313, 1316.  "The 

comparator must be nearly identical to the petitioner, to 

prevent courts from second-guessing a reasonable decision by the 

employer."  Wilson v. B/E Aero., Inc., 376 F.3d 1079, 1091 (11th 

Cir. 2004).  In other words, Petitioner must be "matched with 

persons having similar job-related characteristics who were 



23 

 

similarly situated" to Petitioner.  MacPherson v. Univ. of 

Montevello, 922 F.2d 766, 775 (11th Cir. 1991).   

60.  Petitioner failed to show that Respondent treated 

similarly situated employees who were not members of her 

protected class more favorably.  Petitioner offered no testimony 

or other evidence that any other LPN, of any race, had similar 

allegations against them or was treated more favorably.  Mere 

conclusory allegations and assertions of discrimination are not 

sufficient to meet Petitioner’s burden.  See Earley v. Champion 

Int. Corp., 907 F.2d 1077, 1081 (11th Cir. 1990). 

61.  Petitioner also failed to establish the fourth 

element, that she was qualified for the job.  Although 

Petitioner maintained she violated no policies, testimony from 

seven witnesses established that she had done so on numerous 

occasions.  It does appear that relations between MHA Robinson 

and Petitioner, his supervisor, were strained.  However, 

Petitioner was already on probation before Mr. Robinson’s letter 

of June 29, 2011, based upon Petitioner’s actions involving the 

Dietary Supervisor, the nurse on the following shift, MHA 

Jenkins, and other persons.  

62.  Petitioner failed to demonstrate a prima facie case of 

discrimination on the basis of race.   

63.  Even had Petitioner established a prima facie case of 

discrimination, Respondent articulated a legitimate, non-
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discriminatory reason for its actions toward Petitioner.  

Respondent showed a gradually escalating response, consistent 

with Apalachee’s policy, to correct the deficiencies Respondent 

perceived in Petitioner’s performance.  Petitioner’s supervisor 

was changed.  Respondent believed that Petitioner had a gruff 

demeanor and poor management skills, abused resident 

relationships, and failed to adhere to infection control policy 

and universal precautions.   

64.  Petitioner offered no evidence to suggest that 

Respondent’s documented reasons for counseling her, placing her 

on probation, and terminating her employment was simply a 

pretext for unlawful discrimination.  See Young v. Gen. Food 

Corp., 840 F.2d 825, 830 (11th Cir. 1988)("Once a legitimate, 

nondiscriminatory reason for dismissal is put forth by the 

employer, the burden returns to the plaintiff to prove by 

significant probative evidence that the proffered reason is a 

pretext for discrimination.").  

65.  Even had Petitioner succeeded in proving that MHA 

Robinson’s allegations were complete fabrications, created 

simply to protect his own job -– which she did not do -- there 

remains no evidence to suggest that Respondent's decisions had 

anything to do with Petitioner's race or gender.   

66.  The Florida Civil Rights Act is not concerned with 

whether an employment decision is fair or reasonable, but only 
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with whether it was motivated by unlawful animus.  See Nix v. 

WLCY Radio/Rahall Commc’ns, 738 F.2d 1181, 1187 (11th Cir. 

1984). 

RECOMMENDATION 

Upon consideration of the above findings of fact and 

conclusions of law, it is 

RECOMMENDED:  

That the Florida Commission on Human Relations enter a 

final order dismissing Petitioner's complaint.    

DONE AND ENTERED this 10th day of April, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   
F. SCOTT BOYD 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 10th day of April, 2012.   
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284 Centerline Road 

Crawfordville, Florida  32327 
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Thomas A. Groendyke, Esquire 

Douberley and Cicero 

1000 Sawgrass Corporate Parkway, Suite 590 

Sunrise, Florida  33323 

tgroendyke@dc-atty.com 

 

Chris John Rush, Esquire 

Rush and Associates 

1880 North Congress Avenue, Suite 205 

Boynton Beach, Florida  33426 

cjrushesq@comcast.net 

 

Lawrence F. Kranert, Jr., Esquire 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

kranerl@fchr.state.fl.us 

 

Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

violet.crawford@fchr.myflorida.com 

 

                        

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

 All parties have the right to submit written exceptions 

within 15 days from the date of this recommended order.  Any 

exceptions to this recommended order should be filed with the 

agency that will issue the final order in this case. 

 



TBD | 201215 TBD.R (Unofficial Reporter) | 1/27/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 47 of 69 

 

 

 

 

 

201215 TBD.R 003 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Collins v. Volusia County 

CITATION: 201215 TBD.R 003 

DATE: 4/11/2012 

STATE: FL  

 

CASE NO: 

2011-01662 (FCHR) 

11-006195 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 11006195.pdf 

PAGES: 20 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


 

 

STATE OF FLORIDA 
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VOLUSIA COUNTY SCHOOLS, 
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Case No. 11-6195 

   

RECOMMENDED ORDER 

 

Administrative Law Judge, John D. C. Newton, II, of the 

Division of Administrative Hearings, heard this case, as 

noticed, on February 24, 2012, by video teleconference at sites 

in Daytona Beach and Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  Glen Collins, pro se 

                 232 Alta Vista Street 

                      DeBary, Florida  32713 

 

For Respondent:  Erin G. Jackson, Esq. 

                 Thompson, Sizemore, Gonzalez 

                        and Hearing, P.A. 

                      Post Office Box 639 

                      201 North Franklin Street, Suite 1600 

                      Tampa, Florida  33602 

 

STATEMENT OF THE ISSUES 

A.  Did Respondent, Volusia County Schools (School Board), 

decline to renew the contract of Petitioner, Glen Collins  

(Mr. Collins), because of his age? 
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B.  Did the School Board unlawfully retaliate against Mr. 

Collins for protected activity? 

PRELIMINARY STATEMENT 

On May 27, 2010, the School Board notified Mr. Collins that 

it was not going to renew his employment contract at the end of 

June.  Mr. Collins filed a charge of discrimination with the 

Florida Commission on Human Relations (Commission) claiming that 

the School Board ended his employment to favor a younger 

employee because of his age.  He also maintained that the School 

Board terminated his employment in retaliation for him drawing 

attention to design, installation, and maintenance problems in a 

school's chiller, and to the misapplication of a sealer product.  

On October 18, 2011, the Commission rendered a Determination of 

No Cause.   

On November 18, 2011, Mr. Collins filed a Petition for 

Relief with the Commission.  The Commission referred the matter 

to the Division of Administrative Hearings (Division) on 

December 7, 2011, for conduct of a formal hearing.  On  

December 22, 2011, the Division noticed the matter for hearing 

to be held February 24, 2012.  The hearing was conducted as 

scheduled. 

Mr. Collins entered Petitioner's Exhibits 1, 2, and 3 into 

evidence and testified.  Petitioner's exhibits are the Petition 

for Relief (and attachments), the No Cause Determination, and 
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the Charge of Discrimination filed at the Division with the 

Transmittal of Petition on December 7, 2011.  The School Board 

entered Respondent's Exhibits 1, 2, 3, 6, 7, 9, and 13 into 

evidence.  The School Board also offered the testimony of 

Russell Tysinger.  The transcript of the hearing was filed  

March 7, 2012.  The parties timely filed proposed recommended 

orders.  They have been considered in preparation of this 

Recommended Order. 

FINDINGS OF FACTS 

1.  The School Board is an employer as defined by section 

760.02(7), Florida Statutes (2010),
1/
 the Florida Civil Rights 

Act. 

2.  The School Board had policies and procedures in place 

during Collins' employment that prohibited the discrimination or 

harassment of any employee "on the basis of [that employee's] 

race, color, religion, national origin, sex, disability, marital 

status, political beliefs, sexual orientation, or age."  

3.  The School Board provided these policies and procedures 

to all employees in the new employee briefing.  The School Board 

also provided employees periodic training on the policies.  

Additionally, the policies and procedures were available to 

employees on the School Board's website and in employee 

handbooks.  The School Board also operated a human resources 
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department to help enforce the policies and answer employee 

questions or concerns about the policies.   

4.  The School Board's anti-discrimination policy 

encouraged any employee who believed he or she had been subject 

to harassment on the basis of age to notify the equity officer, 

through use of a report form or orally, within 60 days of the 

alleged harassment.  The School Board policies commit to 

promptly investigate any complaint(s) of harassment, whether 

formal or informal, verbal or written, and take appropriate 

action to prevent further harassment, including disciplining the 

employee violating its policy.  

5.  The School Board also prohibited retaliation against 

any employee for reporting allegations of harassment or 

participating in an investigation, proceeding or hearing related 

to the alleged harassment.  The School Board would take the 

appropriate disciplinary or other action against any employee 

found to be in violation of the policy.  

6.  Mr. Collins worked for the School Board from August 28, 

2006, until June 30, 2010.  He began employment in the 

maintenance unit for the school system.  The maintenance unit 

employees were responsible for repair and other maintenance of 

the School Board facilities throughout Volusia County.  Russell 

Tysinger (Mr. Tysinger) hired Mr. Collins.  In 2006, the School 

Board operated separate construction and maintenance 
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departments.  The maintenance department consisted of employees 

at two district offices, one in Daytona Beach and one in 

Deltona.  Mr. Collins began work at the Daytona office.   

7.  Mr. Collins was a skilled, diligent, and committed 

employee.  Over the years he worked in several positions 

including Electrical Maintenance Supervisor for the East Side 

(of the County), Facility Mechanical Technician (FMT) 

Supervisor, and Trade Supervisor (Electric).  In addition to 

performing all the duties of his various positions during his 

years of employment, Mr. Collins volunteered for additional 

duties and actively sought to identify and solve problems at the 

schools for which he was responsible.  For instance, when a 

plumbing supervisor retired, Mr. Collins volunteered to assume 

the duties of that position.  This permitted the School Board to 

save money by eliminating the position. 

8.  The School Board recognized Mr. Collins' skills and 

dedication.  It gave him additional duties and pay increases.  

The School Board does not claim that Mr. Collins' termination 

was for discipline or unsatisfactory work. 

9.  In 2008, and in every year since, the School Board's 

revenue has declined.  This has caused a decrease each year in 

the budget of the maintenance and construction department and 
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other departments.  When the School Board hired Mr. Collins, he 

knew that it faced financial difficulties and was likely to 

downsize. 

10.  Mr. Tysinger, the maintenance unit's head, had to 

reduce costs, increase efficiency, and economize in both the 

materials and labor components of his budget.  In 2008, he 

eliminated several vacant positions and did not fill positions 

created by retirements.  

11.  In 2009, when the head of the construction unit 

resigned, the School Board consolidated the maintenance and 

construction units to save money.  Mr. Tysinger became the head 

of the consolidated unit.  The School Board eliminated the 

position filled by the former head of construction. 

12.  In 2009, Mr. Tysinger faced a greater need to reduce 

costs, including labor costs.  This year there were not enough 

retirements and vacancies to achieve the needed personnel cost 

savings simply by eliminating vacant positions.  Mr. Tysinger 

laid off 12 employees from the newly consolidated unit, 

including five in supervisory positions.  He reduced capital and 

material expenditures also.  And he reinvigorated an energy 

conservation program to reduce utility costs.  

13.  During the 2009-2010 time period, Mr. Tysinger also 

changed the maintenance shop locations from two (one on the east 

side of the county and one on the west side) to five distributed 
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around the county.  He did this to reduce the costs of the 

various tradesmen driving to the schools where they performed 

their tasks and to improve efficiency by having less driving 

time and more working time.  These changes saved the financial 

equivalent of 33-full time equivalent positions and doubled the 

department's productivity. 

14.  In July of 2009, Mr. Collins became an FMT supervisor, 

responsible for overseeing and assisting 11 FMTs.  These duties 

were in addition to his duties as an electrical maintenance 

supervisor.  

15.  On December 3, 2009, Mr. Collins executed an annual 

contract with the School Board for the 2009-2010 school year.  

The contract specifically provided that "[a]n Employee may be 

dismissed where the School Board through financial necessity for 

good cause shown deems it necessary to decrease the number of 

employees of the particular kind of service in which the 

affected Employee was engaged."  The contract expired on  

June 30, 2010. 

16.  In 2010, the School Board required Mr. Tysinger to cut 

approximately 1.8 million dollars from his personnel budget and 

four to five percent from his materials and supplies budgets.  

These further budget reductions required Mr. Tysinger to lay off 

38 employees in the construction and maintenance division and 

take other cost-cutting measures. 
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17.  Mr. Tysinger conducted a rational analysis of 

employees and their skill sets to determine which employees he 

would have to let go in 2010.  First, Mr. Tysinger identified 

all of the skill sets that he needed to have in the maintenance 

and construction unit.  This included plumbing, electrical, and 

heating and cooling.  He also determined how many employees with 

each skill set he needed.  Then he identified the employees with 

the needed skills.   

18.  After that, Mr. Tysinger reviewed the seniority of 

each employee in each group determined by the skill set 

groupings.  He then determined who would be laid off by 

seniority, while ensuring that he maintained the skill sets 

needed and the number of employees he required with those 

skills.  Using seniority as a factor helped ensure that the 

School Board retained the employees with the most experience 

with the School Board facilities and systems. 

19.  Mr. Collins was one of the individuals let go.   

Mr. Tysinger advised Mr. Collins on May 27, 2010, that the 

School Board would not renew his contract in June when it 

expired.  Mr. Collins was 52-years-old.   

20.  The School Board's Maintenance and Construction unit 

retained employees older than Mr. Collins.  For example, the 

School Board retained Mr. Ken Blom and Mr. Rick Jones, both of 

whom were older than Mr. Collins. 
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21.  During the period between May 27, 2010, and the end of 

the contract period, Mr. Collins' supervisor asked him to train 

Antonio Gutierrez in the job duties that Mr. Collins performed 

and inform Mr. Guiterrez about projects and activities underway.   

22.  Mr. Gutierrez is younger than Mr. Collins.  His age 

does not appear in the record.  Mr. Tysinger retained  

Mr. Gutierrez because of his expertise with air conditioning 

units, because air conditioning was one of the largest problem 

areas, and because of his seniority. 

23.  During the time period when he reduced the number of 

staff, Mr. Tysinger also reassigned employees to different 

locations and units to provide the needed distribution of skill 

sets at each location and in each unit.  This process took 

several months.  In this process, as an interim measure,  

Mr. Tysinger assigned Mr. Gutierrez to perform many of  

Mr. Collins' functions. 

24.  Mr. Gutierrez did not replace Mr. Collins or 

permanently assume his duties.  Mr. Tysinger reassigned the 

majority of Mr. Collins' duties to Mr. Blom.  This included his 

electrical duties and supervision of some of Mr. Collins' former 

FMTs.  He assigned Mr. Collins' plumbing responsibilities and 

some of his FMTs to Mr. Ford.  And he assigned some of  
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Mr. Collins' electrical responsibilities to Mr. McKinnon.   

The ages of Mr. Ford and Mr. McKinnon do not appear in the 

record. 

25.  Mr. Collins' claim of age discrimination rests solely 

on his belief that Mr. Gutierrez assumed his job 

responsibilities.   

26.  During his employment with the School Board,  

Mr. Collins identified maintenance problems at different 

schools, including Pine Ridge High School, over the years and 

reported them.  Mr. Collins also discovered sealant was being 

improperly applied and raised concerns about this.   

27.  Mr. Collins thinks that his identification of the 

problems embarrassed the supervisors responsible for the schools 

and that his termination was retaliation for identifying the 

problems.  There is no persuasive evidence to support Mr. 

Collins' belief.   

28.  There is no evidence that Mr. Collins opposed any 

practice that is unlawful under the Florida Civil Rights Act of 

1992 (chapter 760, Florida Statutes), or that he made a charge, 

testified, assisted, or participated in any manner in an 

investigation, proceeding, or hearing under the Civil Rights 

Act. 

29.  Budget reductions required the School Board to reduce 

the number of employees in the construction and maintenance unit 
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where Mr. Collins worked.  Mr. Tysinger and the School Board did 

not consider Mr. Collins' age in deciding to end his employment.  

They also did not act because of any dissatisfaction with his 

good work identifying problems with the maintenance of the 

schools. 

CONCLUSIONS OF LAW 

30.  Sections 120.569 and 120.57(1), Florida Statutes 

(2011), grant the Division jurisdiction over the subject matter 

of this proceeding and of the parties. 

31.  Mr. Collins advances two claims.  First, he maintains 

that the School Board discriminated against him in favor of a 

younger employee on account of his age.  Second, Mr. Collins 

claims that the School Board retaliated against him for drawing 

attention to deficiencies in the cooling system at Pine Ridge 

High School and improper application sealant during a repair 

project.  Mr. Collins must prove his claims by a preponderance 

of the evidence.  Dep’t. of Banking & Fin. v. Osborne Stern & 

Co., Inc., 670 So. 2d 932 (Fla. 1996). 

32.  Sections 760.10(1)(a) and (b), Florida Statutes, make 

it unlawful for an employer to take adverse action against an 

individual because of the individual's age.  Sunbeam Television 

Corp. v. Mitzel, 37 Fla. L. Weekly D183 (Fla. 3d DCA Jan. 18, 

2012); Miami-Dade Cnty v. Eghbal, 54 So. 3d 525 (Fla. 3d DCA 

2011), reh. denied No. 3D10-1596 (Fla. 3d DCA February 22, 
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2011), rev. denied, 71 So. 3d 117 (Fla. 2011); Bratcher v. City 

of High Springs, Case No. 11-2999 (Fla. DOAH Sept. 28, 2011), 

rejected in part, Case No. 2011-358, Final Order No. 11-91 (Fla. 

FCHR Dec. 7, 2011). 

33.  Section 760.10(7) makes it unlawful for an employer to 

discriminate against any person "because that person has opposed 

any practice which is an unlawful employment practice under this 

section, or because that person has made a charge, testified, 

assisted, or participated in any manner in an investigation, 

proceeding, or hearing under this section." 

34.  Section 760.11(7), Florida Statutes (2011), permits a 

party who receives a no cause determination to request a formal 

administrative hearing before the Division.  "If the 

administrative law judge finds that a violation of the Florida 

Civil Rights Act of 1992 has occurred, he or she shall issue an 

appropriate recommended order to the commission prohibiting the 

practice and recommending affirmative relief from the effects of 

the practice, including back pay."  Id. 

35.  The Florida Legislature patterned chapter 760, after 

Title VII of the Civil Rights Act of 1964, as amended.  

Consequently, Florida courts look to federal case law when 

interpreting Chapter 760.  Valenzuela v GlobeGround N. Am., LLC, 

18 So. 3d 17 (Fla. 3rd DCA 2009). 
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Discrimination 

36.  A party may prove unlawful discrimination through 

either direct or circumstantial evidence of discrimination.”  

City of Hollywood v. Hogan, 986 So. 2d 634, 641 (Fla. 4th DCA 

2008), reh. denied City of Hollywood v. Hogan, Case No. 4D07-392 

(Fla. Dist. Ct. App. 4th Dist. Aug. 21, 2008).  Direct evidence 

is something like a discriminatory statement by a supervisor 

that requires no interpretation or inferences to manifest the 

discrimination.  Schoenfeld v. Babbitt, 168 F.3d 1257, 1266 

(11th Cir. 1999).  The record contains no direct evidence that 

the School Board discriminated against Mr. Collins because of 

his age. 

37.  Florida and federal courts apply the McDonnell-

Douglas
2/
 process to analyze circumstantial evidence of 

employment discrimination.  This process requires a party to 

establish a prima facie case of discrimination by a 

preponderance of the evidence.  A prima facie case creates a 

presumption of discrimination.  The burden of evidence 

production then shifts to the employer to offer a legitimate, 

clear, and reasonably specific non-discriminatory reason for the 

adverse employment action.  If the employer meets that burden, 

the presumption and the McDonnell-Douglas framework disappear.  

The employee may prove that the legitimate reasons were a pre-

text.  The ultimate burden of proving intentional discrimination 
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remains with the employee.  City of Hollywood v. Hogan, supra; 

Valenzuela v GlobeGround N. Am., LLC, 18 So. 3d 17, 21 (Fla. 3rd 

DCA 2009).   

38.  The Fourth District Court of Appeal described the 

elements of a prima facie showing as follows: 

The plaintiff must first make a prima facie 

showing of discriminatory treatment.  He or 

she does that by proving: 1) the plaintiff 

is a member of a protected class, i.e., at 

least forty years of age; 2) the plaintiff 

is otherwise qualified for the positions 

sought; 3) the plaintiff was rejected for 

the position; 4) the position was filled by 

a worker who was substantially younger than 

the plaintiff.  Reeves, 530 U.S. at 142; 

McDonnell Douglas, 411 U.S. at 802; 

O'Connor.  This may also be accomplished by 

showing direct evidence of discrimination 

such as a discriminatory statement by the 

decision-maker.  Damon v. Fleming 

Supermarkets of Fla., Inc., 196 F.3d 1354, 

1359 (11th Cir. 1999). 

City of Hollywood v. Hogan, supra.
3/
 

39.  Opinions describe the process slightly differently in 

cases involving a reduction in force or elimination of a 

position.  In these cases, the employee establishes a prima 

facie case by presenting evidence: (1) that he or she was in a 

protected age group and was adversely affected by an employment 

decision; (2) that he or she was qualified for his current 

position or to assume another position at the time of discharge; 

and (3) that could cause a fact-finder to reasonably conclude 
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that the employer intended to discriminate on the basis of age 

in its decision.  Benson v. Tocco, Inc., 113 F.3d 1203, 1208 

(11th Cir. 1997). 

40.  The evidence proves three of the four elements of the 

McDonnell-Douglas test and the first two of the modified Benson 

version.  In light of Mr. Collins' age and claim that Volusia 

Schools discriminated against him in favor of younger workers, 

the protected class of individuals at least 40 years of age may 

be used in this analysis.  Mr. Collins is a member of the 

protected class.  He qualified for the position and was 

rejected. 

41.  The remaining McDonnell-Douglas factor is whether a 

substantially younger person filled Mr. Collins' position.  The 

preponderance of the evidence does not prove a substantially 

younger person filled Mr. Collins' position.   

42.  The preponderance of the persuasive evidence proves 

that the School Board did not fill Mr. Collins' position.  He 

gained the impression that it was filled because he was asked to 

train Mr. Gutierrez in his job responsibilities.  But this was a 

temporary measure while Mr. Tysinger continued the reductions in 

force and reassigned people to different centers to make sure he 

had the correct skills at each location.  When the process was 

completed, Mr. Tysinger had distributed Mr. Collins' job duties 

among three people.   
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43.  Also, the preponderance of the evidence does not 

establish how much younger than Mr. Collins Mr. Gutierrez was.  

This makes it impossible to determine if Mr. Gutierrez was 

substantially younger than Mr. Collins. 

44.  The third element of the Benson test is whether there 

is evidence from which a fact finder reasonably could conclude 

that the employer intended to discriminate on account of age.  

There is none in this record. 

45.  The preponderance of the persuasive evidence proved 

that Mr. Collins was the casualty of financial difficulties that 

required the School Board to lay off many people, including  

Mr. Collins.  Mr. Tysinger employed a rational, non-

discriminatory analysis in determining which employees to 

release.   

46.  Facts that are sufficient to establish a prima facie 

case must be adequate to permit an inference of discrimination.  

The findings of fact here are not sufficient to establish a 

prima facie case.   

Retaliation 

47.  The opinion in Blizzard v. Appliance Direct, Inc.,  

16 So. 3d 922, 926 (Fla. 5th DCA 2009), described the analysis 

required for a retaliation claim.  The opinion says: 

To establish a prima facie case of 

retaliation under section 760.10(7), a 

plaintiff must demonstrate:  (1) that he or 
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she engaged in statutorily protected 

activity; (2) that he or she suffered 

adverse employment action; and (3) that the 

adverse employment action was causally 

related to the protected activity.  See 

Harper v. Blockbuster Entm't Corp., 139 F.3d 

1385 (11th Cir.), cert. denied, 525 U.S. 

1000, 119 S. Ct. 509, 142 L. Ed. 2d 422 

(1998).  Once the plaintiff makes a prima 

facie showing, the burden shifts and the 

defendant must articulate a legitimate, 

nondiscriminatory reason for the adverse 

employment action.  Wells v. Colorado Dep't 

of Transp., 325 F.3d 1205, 1212 (10th Cir. 

2003).  The plaintiff must then respond by 

demonstrating that defendant's asserted 

reasons for the adverse action are 

pretextual.  Id. 

 

48.  Of these three elements, only an adverse employment 

action occurred.  Mr. Collins was not engaged in a statutorily 

protected activity.  His reports about problems at the schools 

were not statutorily protected.  There is also no persuasive 

evidence that his termination was related in any way to the 

reports.   

49.  The facts do not support a claim of retaliation under 

chapter 760. 

"Whistle Blower" Retaliation 

50.  Mr. Collins attempts to advance a "whistle blower" 

retaliation claim based upon his identification of problems at 

various schools and with application of a sealer.  Although he 

does not cite authority for his claim, it appears to be made 

under Florida's Code of Ethics for Public Officers and 

Employees, Chapter 112, Part III, Florida Statutes.  This claim 
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is not subject to the jurisdiction of the Florida Commission on 

Human Relations and, consequently, in this proceeding the 

jurisdiction of the Division of Administrative Hearings.   

§§ 112.3187-112.31895, 760.11, Florida Statutes. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations deny Mr. Collins' Petition for Relief. 

DONE AND ENTERED this 11th day of April, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

JOHN D. C. NEWTON, II 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 11th day of April, 2012. 

 

 

ENDNOTES 

 
1/
  All citations to the Florida Statutes are to the 2010 edition 

unless otherwise noted. 

 
2/
  In McDonnell-Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 

1817, 36 L. Ed. 2d 668 (1973), the Supreme Court established the 

order and allocation of proof for discrimination cases.  
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Hollywood v. Hogan, 986 So. 2d 634, 641 (Fla. 4th DCA 2008), 

reh. denied City of Hollywood v. Hogan, Case No. 4D07-392.  

 
3/
  The Florida Commission on Human Relations holds in final 

orders, like the one in Bratcher v. City of High Springs, that 

Florida law prohibits discrimination on account of any age, not 

just over 40.  This makes the rationality of using the 

McDonnell-Douglas analytical process questionable.  Effectively, 

application of the Commission's interpretation coupled with use 

of the McDonnell-Douglas process would create a protected class 

consisting only of people born in the same year, if not on the 

same day as the complaining employee.  That does not become an 

issue here since there is no persuasive evidence of age based 

discrimination, and Mr. Collins maintained that the 

discrimination was in favor of a younger employee.    
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 
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