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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARING                          

                         

 

CAROLYN M. CLEVELAND,   

         

     Petitioner, 

 

vs. 

 

WESTGATE HOME SALES, INC., 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

)

) 

 

 

 

 

 

Case No. 08-4552 

 

 

 

 

 

 

 

RECOMMENDED ORDER AS TO RELIEF 

FROM UNLAWFUL EMPLOYMENT PRACTICE 

 A hearing was held pursuant to notice, on February 1, 2012, 

in Gainesville, Florida, before the Division of Administrative 

Hearings by its designated Administrative Law Judge, Barbara J. 

Staros.   

APPEARANCES 

 

     For Petitioner:  Jennifer C. Biewend, Esquire 

                      Rodney W. Smith, Esquire 

    Avera & Smith, LLP 

    2814 Southwest 13th Street 

                      Gainesville, Florida  32222 

 

     For Respondent:  Kris B. Robinson, Esquire 

                      Robinson, Kennon, & Kendron, P.A. 

                      582 West Duval Street 

                      Post Office Box 1178 

    Lake City, Florida  32056-1178 

 

STATEMENT OF THE ISSUE 

 

What is the appropriate relief to be awarded to Petitioner 

by Respondent as a result of the unlawful employment practice 

found to have occurred by the Florida Commission on Human 

Relations?   



 2 

PRELIMINARY STATEMENT 

Following a two-day hearing on the merits, the undersigned 

entered a Recommended Order on May 5, 2011.  By Order of the 

Florida Commission on Human Relations (FCHR or the Commission) 

dated August 2, 2011, this matter was remanded to the Division of 

Administrative Hearings (DOAH or the Division).  In its Order 

remanding the case to the Division, the Commission adopted the 

Findings of Fact set forth in paragraphs 1 through 47 of the 

Recommended Order.  The Commission adopted the conclusions of law 

regarding the conclusion that unlawful sexual harassment 

occurred.  However, the conclusions of law regarding Respondent's 

status as an employer within the meaning of the Florida Civil 

Rights Act of 1992, were rejected, as the Commission concluded 

that Respondent is an employer for purposes of this law. 

The Commission's Order Finding That Unlawful Employment 

Practice Occurred and Remanding Case to Administrative Law Judge 

for Issuance of Recommended Order Recommending Relief remanded 

the case to the Division "for further proceedings to determine 

the appropriate relief for the discrimination found to have 

occurred and the issuance of a Recommended Order as to that 

relief." 

On August 19, 2011, the undersigned issued an Order on 

Remand reopening the case at the Division.  The Order directed 

the parties to file pleadings regarding their respective 

positions.  The parties filed their respective pleadings.       
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In addition to filing a response to the Order on Remand, 

Petitioner also filed a Motion to Amend Case Style and Add Party, 

which is addressed by separate order.  The undersigned issued 

another Order on October 7, 2011, further addressing the issues 

raised by the parties, to which the parties filed responses.  

A hearing was scheduled for December 12, 2011.  Petitioner 

filed an unopposed Motion to Continue, which was granted.  The 

hearing was rescheduled for February 1, 2012.  A pre-hearing 

conference was held by telephone on January 27, 2012.  

The final hearing took place as scheduled on February 1, 

2012.  At hearing, Petitioner offered Exhibits 1 and 2, which 

were admitted into evidence.  Neither party presented the 

testimony of any witnesses, but provided argument as to each 

party's position.  Following the hearing, each party filed a 

letter regarding interest claimed by Petitioner.  A one-volume 

Transcript was filed on February 17, 2012.   

Unless otherwise indicated, all references to the Florida 

Statutes are to 2011. 

FINDINGS OF FACT 

 1.  On May 5, 2011, the undersigned Administrative Law Judge 

entered a Recommended Order in this case (the merits case).     

 2.  On August 2, 2011, the FCHR issued an Order Finding That 

Unlawful Employment Practice Occurred and Remanding Case to 

Administrative Law Judge for Issuance of Recommended Order 

Recommending Relief (Order).  In its Order remanding the case to 
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the Division, FCHR adopted the Findings of Fact in the 

Recommended Order.  FCHR adopted the portion of the Conclusions 

of Law which concluded that sexual harassment occurred in this 

matter, but did not adopt the Conclusions of Law regarding 

Respondent's status as an employer within the meaning of the 

Florida Civil Rights Act of 1992.  FCHR remanded the case to the 

Division for further proceedings to determine the appropriate 

relief for the discrimination found to have occurred and the 

issuance of a Recommended Order as to that relief.   

3.  On August 19, 2011, the undersigned issued an Order on 

Remand which required Petitioner to submit documentation, 

argument, and support for all affirmative relief she believes to 

be appropriate in this matter, and requiring Respondent to file 

its response to the claims for relief. 

4.  On September 12, 2011, Petitioner filed her Compliance 

with Order on Remand, setting forth Petitioner's claim for 

relief.  Petitioner requested the following:  back pay in the 

amount of $86,250.00, plus the amount of back pay that accrues 

from the date of FCHR's Final Order (August 2, 2011), until all 

back pay is remitted; interest on the amount of back pay awarded 

as statutorily established; attorney's fees in the amount of 

$114,772.50, plus any future attorney's fees expended in 

obtaining or enforcing the Final Order; and costs in the amount 

of $11,733.66, plus any future costs expended in obtaining or 

enforcing FCHR's Final Order.  On September 14, 2011, Petitioner 
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filed a Supplement to Petitioner's Compliance with Order on 

Remand in further support of the claim for attorney's fees.  

5.  On September 30, 2011, Respondent filed its Compliance 

with Order on Remand.  Respondent objected to any further 

proceedings, asserting that FCHR has no authority to remand this 

case to the Division.  Respondent further objected to all new 

evidence "whether stated by Petitioner in writing, attached to or 

included in Petitioner's Compliance with Order on Remand."   

 6.  On October 7, 2011, the undersigned issued an Order 

addressing Respondent's arguments, finding that evidence was 

presented regarding back pay in the merits case, and giving 

Respondent another opportunity to either admit to the 

reasonableness of the fees and costs sought by Petitioner or 

state with specificity the basis for disputing the fees and 

costs.     

 7.  On November 2, 2011, Respondent filed its Compliance 

with Order of October 7, 2011.  Respondent asserts that 

Petitioner is not entitled to back pay or attorney's fees and 

costs.  Respondent argues that Petitioner's claim for back pay is 

based on her position that she was constructively discharged, and 

that this should be rejected.  Respondent further argues that the 

attorney's fees sought were not appropriately delineated as to 

which claim (sex, age, retaliation) the entries were related to, 

as set forth in Petitioner's initial employment complaint of 

discrimination.    
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8.  On November 8, 2011, Petitioner filed a Reply to 

Respondent's Compliance with Order of October 7, 2011.  That is, 

Petitioner made it clear that she was only pursuing the sexual 

harassment claim as early as the Petition for Relief filed in 

August 2008.  Petitioner asserts that she never pursued the 

retaliation or age discrimination claim, and formally abandoned 

such claims. 

9.  The record supports Petitioner's assertions in this 

regard.  There was no doubt in the mind of the undersigned that 

Petitioner was pursuing solely her claim of discrimination based 

on sexual harassment.  See Endnote 8 of Recommended Order. 

Accordingly, that was the sole issue addressed in the Recommended 

Order.  

Back Pay 

10.  Petitioner seeks back pay for 230 weeks plus interest 

at the statutory rate.  Paragraphs 1 and 5 of the Recommended 

Order, which were adopted by FCHR in its Order Finding Unlawful 

Employment Practice Occurred, found that Petitioner's employment 

with Respondent ended February 15, 2008, and that her gross 

earnings were approximately $400 per week.  Petitioner's request 

for back pay is based on the time period from the date her 

employment ended in 2008 until August 2, 2011, the date of FCHR's 

Order.  As of the date of the hearing on remedies, Petitioner 

requests a total of $100,000 in back pay, calculating from 

February 2008 until the date of the remedy hearing, February 1, 
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2012.  Petitioner also requests back pay to continue to accrue 

until the date FCHR issues its Order specifying the amount of 

relief awarded to Petitioner.  

 11.  The record reflects, through testimony of Petitioner, 

that at the time of the hearing on the merits, February 1 and 2, 

2011, Petitioner had not worked since being employed by 

Respondent.  Counsel for Petitioner represented in Petitioner's 

Compliance with Order on Remand that, "due to the mental anguish 

she suffered at Westgate, Ms. Cleveland has not been able to work 

since her last day at Westgate."  

12.  Petitioner received temporary unemployment 

compensation, but the amount she received is not in the record. 

Petitioner asserts in her Compliance with Order on Remand that, 

in any event, back pay should not be reduced by any amount 

received through an unemployment compensation award.     

13.  Petitioner seeks interest on the back pay per the 

statutorily established rate set forth in section 55.03, Florida 

Statutes.  The statutorily established rate of interest is 4.75 

percent (see Exhibit 2).  In a letter dated February 10, 2012, 

Petitioner calculated the interest as of the date of the hearing 

to be $12,282.07.  By letter dated March 7, 2012, Respondent 

objected to Plaintiff's calculations.
1/
     

14.  The record of the merits case contains sufficient 

evidence to support Petitioner's position of constructive 
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discharge.  Moreover paragraphs 44 through 47 of the Findings of 

Fact in the Recommended Order reference this evidence. 

Attorney's Fees and Costs 

15.  Petitioner requested $114,772.50 in attorney's fees as 

of the date of filing the Compliance with Order on Remand.  

Petitioner's counsel recorded fees as they accrued, and billing 

records were not recreated after the Commission's Order was 

received.  In Exhibit 2, counsel for Petitioner submitted billing 

reflecting an additional 17.50 hours, which brings the total of 

attorney's fees requested to $120,792.50.  While Respondent 

disputes that Petitioner is entitled to fees, Respondent does not 

dispute the hourly rate ($350 per hour for Ms. Biewend, $500 per 

hour for Mr. Smith).  Petitioner does not seek reimbursement for 

hours spent by four paralegals employed by counsel for 

Petitioner's firm.   

16.  Petitioner requests costs in the amount of 

$12,711.16.
2/
  Counsel for Petitioner notes that the law firm 

"fronted nearly $12,000 in costs because it was the right thing 

to do."         

17.  The undersigned reviewed the affidavits of the 

attorneys of record and the billing records, and finds 

Petitioner's requests for attorney's fees and costs to be 

reasonable. This case was complex, and became more so when the 

jurisdictional issue was raised approximately six months after 

the case was referred to the Division.  Petitioner then had to 
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conduct discovery concerning the elements of the integrated 

enterprise/single employer analysis.  The Division's docket for 

this case is over four pages long, reflecting numerous motions, 

responses, and discovery matters.    

CONCLUSIONS OF LAW 

 18.  The Division has jurisdiction over the subject matter 

and the parties to this proceeding pursuant to sections 120.569, 

120.57(1), and 760.11, Florida Statutes.   

19.  FCHR's Order Finding That Unlawful Employment Practice 

Occurred remanded this case to the Division to determine the 

appropriate relief.  Section 760.11 reads in pertinent part as 

follows: 

(6) . . . If the administrative law judge, 

after the hearing, finds that a violation of 

the Florida Civil Rights Act of 1992 has 

occurred, the administrative law judge shall 

issue an appropriate recommended order in 

accordance with chapter 120 prohibiting the 

practice and providing affirmative relief 

from the effects of the practice, including 

back pay. . . . In any action or proceeding 

under this subsection, the commission, in its 

discretion, may allow the prevailing party a 

reasonable attorney's fee as part of the 

costs.  It is the intent of the Legislature 

that this provision for attorney's fees be 

interpreted in a manner consistent with 

federal case law involving a Title VII 

action.   

 

20.  While subsection (6) of section 760.11 deals with cases 

in which FCHR has initially determined that there is reasonable 

cause to believe that a discriminatory practice has occurred, 

subsection (7), dealing with cases in which FCHR initially 
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determines that there is not reasonable cause to believe that a 

violation of the Civil Rights Act has occurred (which is what 

happened in the instant case), contains the identical language 

regarding attorney's fees and costs. 

21.  The undersigned concludes that based upon the 

Commission's Order finding that an unlawful employment practice 

occurred, that affirmative relief in the form of back pay is 

warranted and appropriate.  The rate of Petitioner's pay was 

established in the Recommended Order and adopted by the 

Commission in its Final Order.  The undersigned defers to the 

Commission and its policies as to whether the award of back pay 

should be limited to the time between the end of Petitioner's 

employment with Respondent until the Order Finding that Unlawful 

Employment Practice Occurred, or should be carried forward to the 

date of issuance of a final order by the Commission awarding 

relief.     

22.  The Commission has previously held that award of back 

pay should not be offset by Petitioner's temporary receipt of 

unemployment compensation benefits.  See McCoy v. Florida Rock & 

Tank Lines, Inc., Case No. 96-3596 (Fla. DOAH Nov. 9, 2000), 

rejected in part, Order No. 01-046 (Fla. Comm'n on Hum. Rel., 

Oct. 2, 2001)(unemployment compensation benefits are not to be 

offset from back pay awards owed Petitioner).  Accordingly, the 

award of back pay should not be reduced by the award of any 

unemployment compensation received by Petitioner.  
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23.  Pursuant to section 760.11(7), the Commission may allow 

the prevailing party a reasonable attorney's fee as part of the 

costs.  This provision is to be interpreted in a manner 

consistent with federal case law involving a Title VII action.   

A plaintiff is considered a prevailing party if she "succeed[s] 

on any significant issue in litigation which achieves some of the 

benefit the parties sought in bringing the suit." Avila v. Coca-

Cola Co., 849 F.2d 511, 514 n.3 (11th Cir. 1988) (quoting Hensley 

v. Eckerhart, 461 U.S. 424, 433 (1983)).  

24.  The starting point in determining reasonable attorney's 

fees is the loadstar, which is "properly calculated by 

multiplying the number of hours reasonably expended on the 

litigation times a reasonable hourly rate."  Blum v. Stenson, 465 

U.S. 886, 888, (1984).  The reasonableness of the rate is not in 

dispute.  The attorney's fees sought by Petitioner are 

reasonable.  The costs sought are costs spent in the litigation 

of the case.  

RECOMMENDATION 

Upon the consideration of the facts found and conclusions of 

law reached, it is 

RECOMMENDED:   

That a final order be entered by the Florida Commission on 

Human Relations awarding back pay of a minimum of $100,000, 

attorney's fees in the amount of $120,792.50, and costs in the 

amount of $12,711.16 to Petitioner. 



 12 

DONE AND ENTERED this 6th day of April, 2012, in 

Tallahassee, Leon County, Florida.       

S 
___________________________________ 

BARBARA J. STAROS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675   SUNCOM 278-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 6th day of April, 2012. 

      

                     

ENDNOTES 

 
1/
  At hearing, counsel for Respondent did not dispute the 

statutory rate of 4.75 percent, but voiced an unspecified 

objection to Petitioner's calculations in the letter be filed 

post-hearing.  The undersigned has not independently calculated 

the amount of interest, and defers to FCHR in this regard.   

 
2/
  The $12,711.16 includes the charge of $2,000 for attorney's 

fees of an independent Gainesville attorney, Gloria Fletcher, 

Esquire, who was retained as an expert witness in regard to the 

reasonableness of the fee.  Since Respondent did not contest the 

fee rate, Ms. Fletcher did not testify.   

 

 

COPIES FURNISHED: 

 

Jennifer C. Biewend, Esquire 

Rodney W. Smith, Esquire  

Avera & Smith LLP 

2814 Southwest 13th Street 

Gainesville, Florida  32608 

 

Kris B. Robinson, Esquire 

Robinson, Kennon & Kendron, P.A. 

582 West Duval Street 

Post Office Box 1178 

Lake City, Florida  32056-1178 
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Lawrence J. Kranert, General Counsel  

Florida Commission on Human Relations   

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

         

Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

            

          

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS   

All parties have the right to submit written exceptions within     

15 days from the date of this recommended order.  Any exceptions 

to this recommended order should be filed with the agency that 

will issue the final order in this case.  
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

EMERALD MCNEIL, 

 

 Petitioner, 

 

vs. 

 

HEALTHPORT TECHNOLOGIES,  

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 11-4670 

   

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing in this cause was held 

by video teleconference between Orlando and Tallahassee, Florida, 

on February 27, 2012, before the Division of Administrative 

Hearings by its designated Administrative Law Judge Linzie F. 

Bogan. 

APPEARANCES 

For Petitioner:  Emerald McNeil, pro se 

     612 Brockton Drive 

     Kissimmee, Florida  34758 

 

For Respondent:  Matthew T. Gomes, Esquire 

     Nelson, Mullins, Riley  

       & Scarborough, LLP 

     201 17th Street, Northwest, Suite 1700 

     Atlanta, Georgia  30363 

 

     and 

 

     Virginia Gulde, Esquire 

     Nelson, Mullins, Riley 

       & Scarborough, LLP 

     3600 Maclay Boulevard South, Suite 202 

     Tallahassee, Florida  32312 
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STATEMENT OF THE ISSUE 

Whether Respondent violated the Florida Civil Rights Act of 

1992, as alleged in the Employment Charge of Discrimination filed 

by Petitioner on February 23, 2011. 

PRELIMINARY STATEMENT 

 On February 23, 2011, Petitioner, Emerald McNeil 

(Petitioner), filed an Employment Complaint of Discrimination 

with the Florida Commission on Human Relations (FCHR), which 

alleged that her employer, HealthPort Technologies, LLC 

(Respondent), violated section 760.10, Florida Statutes (2010),
1/
 

by discriminating against her on the basis of race. 

 The allegations were investigated, and on August 11, 2011, 

FCHR issued its Determination: No Cause.  A Petition for Relief 

was filed by Petitioner on September 15, 2011. 

 FCHR transmitted the case to the Division of Administrative 

Hearings on or about September 16, 2011.  A Notice of Hearing by 

Video Teleconference was issued setting this case for final 

hearing on December 12, 2011.  On December 2, 2011, Respondent's 

Motion to Continue was granted, and the formal hearing was 

rescheduled for, and took place on, February 27, 2012.    

 At the hearing, Petitioner testified on her own behalf and 

presented the testimony of Dana Telese.  Respondent presented the 

testimony of Rosana Perez Gomez, Sharon Spivey, and Dana Telese.  

Petitioner's Exhibits A through J were admitted into evidence.  
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Respondent's Exhibits 1, 8, 11 through 15, 17, 19, 20, 27, 28, 

and 30 were admitted into evidence.  

A two-volume Transcript of the proceeding was filed with the 

Division of Administrative Hearings on March 7, 2012.  The 

parties timely filed Proposed Recommended Orders, which have been 

considered in the preparation of this Recommended Order. 

FINDINGS OF FACT 

 1.  Respondent processes the release of all medical records 

for Osceola Regional Medical Center (Medical Center) in 

Kissimmee, Florida.  Petitioner works for Respondent as a site 

coordinator at the Medical Center, and, in this capacity, 

supervises certain personnel responsible for processing requests 

for medical records.  Rosana Perez Gomez (Rosana) and Keblena 

Johnson (Keblena) are two of the employees supervised by 

Petitioner.  Rosana is of Spanish/Hispanic/Latino ancestry 

(Hispanic).  Petitioner and Keblena are of African ancestry 

(Black). 

 2.  Petitioner's immediate supervisor is Dana Telese.  No 

evidence was offered regarding Ms. Telese's race or ethnicity.     

 3.  While at work on November 9, 2010, Petitioner was in a 

verbal altercation with Rosana.  Petitioner was yelling at and 

belittling Rosana, and witnesses to Petitioner's conduct reported 

the same to Ms. Telese.  At no time during the altercation did 
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Rosana yell at or otherwise act inappropriately towards 

Petitioner.   

 4.  After the incident was reported, Ms. Telese contacted 

Petitioner to discuss the circumstances surrounding the event.  

During the discussion with Ms. Telese, Petitioner denied any 

wrongdoing and indicated that it was Rosana who had behaved 

inappropriately.  Out of a sense of frustration, Petitioner, 

during her initial discussion with Ms. Telese, offered to tender 

her resignation.  Later that same day, Petitioner informed 

Ms. Telese that she had changed her mind about resigning because 

she had "moved past this incident."  

 5.  After consulting with Petitioner and speaking with 

witnesses to the incident, Ms. Telese concluded that Petitioner, 

and not Rosana, was the one that had behaved inappropriately.  

Consequently, Ms. Telese, on November 18, 2010, verbally 

counseled Petitioner about her behavior.  The verbal counseling 

was memorialized in a memorandum.  Ms. Telese took no action 

against Rosana as it was determined that Rosana did nothing wrong 

during the incident on November 9, 2010.   

 6.  On December 30, 2010, Ms. Telese requested of Rosana 

that certain work-related documents be scanned into the computer.  

In order to complete the task, Rosana asked co-workers Keblena 

and Diana David for assistance with scanning the documents.  

Keblena, in response to Rosana's plea for assistance, started 
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chiding Rosana about the request.  Keblena then inexplicably, 

after announcing that she was on the first day of her menses, 

grabbed the documents that needed scanning and flung them to the 

floor.     

 7.  The entire exchange between Keblena and Rosana was 

witnessed by Petitioner.  Despite having the opportunity to do 

so, Petitioner did not intervene in the situation between Keblena 

and Rosana until after the documents had been thrown to the floor 

by Keblena.  On January 2, 2011, Rosana emailed Ms. Telese and 

reported the incident.  Petitioner did not initially report the 

incident to Ms. Telese, but did offer an account of the 

confrontation only after she was requested to do so by Ms. 

Telese. 

 8.  On January 6, 2011, Ms. Telese contacted Petitioner and 

requested that she provide a written statement regarding the 

document-throwing encounter between Keblena and Rosana.  

Petitioner complied with the request on the same day.  In her 

written narrative, Petitioner described the exchange between the 

two women, but omitted any reference to Keblena having flung 

documents to the floor.  The omission was intentional.   

 9.  Petitioner and Keblena are personal friends and often 

socialize during and after work hours.  The two also attend the 

same church.  Additionally, Petitioner, at the time of the 

incident on December 30, 2010, knew that Keblena had been 
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previously disciplined by Respondent and, further, that Keblena 

was in the throes of having her employment with Respondent 

terminated.  Because of her relationship with Keblena, Petitioner 

was less than forthcoming when describing Keblena's role in the 

document-throwing incident of December 30, 2010. 

 10. After learning of the December 30, 2010, incident, 

Ms. Telese contacted Respondent's human resources department and 

consulted with Sharon Spivey who works for Respondent as a human 

resources generalist.  Ms. Spivey, like Petitioner, is also 

Black.  On January 7, 2011, Ms. Spivey investigated the document-

throwing incident by speaking to all witnesses, including 

Petitioner and Rosana.  Upon completing her investigation, 

Ms. Spivey recommended to Ms. Telese that Petitioner should be 

issued a "written warning" for her failure to timely intervene 

and, otherwise, diffuse the situation between Rosana and Keblena.  

It was not recommended that disciplinary action be taken against 

Rosana.  Ms. Telese accepted Ms. Spivey's recommendation, and on 

January 14, 2011, issued Petitioner a written warning.   

 11. Petitioner's written warning provides, in part, as 

follows: 

Emerald is expected to adhere to 

HealthPort/site policies and procedures in 

respect to employee's conduct and 

professional behavior.  Emerald is expected 

to maintain a high level of professionalism 

and display high customer service skills when 

dealing with customers and co-workers.  As 
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the Site Coordinator, Emerald is not allowed 

to form cliques with any of the employees 

that indirectly report to her. 

 

Written Warning – Failure to adhere to the 

required standards and action plan items 

listed in this document or any further 

violation of company/site policies and/or 

procedures, essential job functions, or 

customer/regulatory requirements will result 

in further disciplinary action upto [sic] and 

including termination of employment. 

 

 12. The "verbal counseling" and "written warning" that 

Petitioner received were the only actions taken by Respondent 

against Petitioner as a result of the November 9, 2010, and 

December 30, 2010, events.  Neither the "verbal counseling" nor 

the "written warning" caused Petitioner to sustain a reduction in 

pay, a demotion, a loss of promotion opportunity, or other 

privilege of employment. 

 13. As a result of Keblena's role in the document-throwing 

incident, Respondent severed its employment relationship with 

her.  As for Rosana, Petitioner offered no credible evidence that 

demonstrates the existence of a factual basis upon which 

Respondent should have taken disciplinary action against her. 

 14. Respondent provides to employees like Petitioner a 

document that Respondent calls an Associate Handbook.  The 

Associate Handbook provides general information about 

Respondent's policies and procedures and directs that "associates 

are responsible for reading and understanding the Associate 
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Handbook, as well as adhering to all Company policies and 

procedures." 

 15. The Associate Handbook has a section covering associate 

discipline.  This section provides as follows: 

HealthPort strives to prevent the need for 

associate discipline by clearly communicating 

expectations and policies and adhering to its 

Open Door Policy so associates can express 

concerns or seek clarification 

constructively.  When necessary, HealthPort 

administers discipline for unsatisfactory 

workplace or work-related conduct equitably 

and consistently. 

 

The major purpose of any disciplinary action 

is to correct the problem, to prevent 

recurrence, and to prepare the associate for 

satisfactory service in the future.  

HealthPort does not have a progressive 

disciplinary policy.  Appropriate 

disciplinary action will be administered by 

the Company in its sole discretion on a case-

by-case basis taking into consideration the 

nature of the infraction, the extent to which 

an associate has engaged in other 

infractions, and other circumstances relevant 

to any given situation.  HealthPort may 

utilize some or all of the following types of 

associate discipline:  verbal warnings, 

written warnings, final written warnings, 

termination of employment. 

 

Employment with HealthPort is at will, based 

on mutual consent, and both the associate and 

HealthPort have the right to terminate 

employment at any time, with or without cause 

or advance notice, for any reason not 

prohibited by law. 
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CONCLUSIONS OF LAW 

 16. The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter in this case. 

§§ 120.569 & 120.57, Fla. Stat. (2011).  

 17. Section 760.10(1) states that it is an unlawful 

employment practice for an employer to discharge or otherwise 

discriminate against an individual on the basis of race.  

 18. FCHR and Florida courts have determined that federal 

discrimination law should be used as guidance when construing 

provisions of section 760.10.  See Valenzuela v. GlobeGround N. 

Am., LLC, 18 So. 3d 17, 21 (Fla. 3d DCA 2009); Brand v. Fla. 

Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994).  

 19. In the instant case, Petitioner alleged in her Charge 

of Discrimination that Respondent discriminated against her on 

the basis of race when it "discharged" her from employment.  

During the final hearing, Petitioner advised that she had not 

been discharged, as alleged, and that her claim of discrimination 

stems from the fact that in the two referenced instances 

involving Rosana, she and Keblena were disciplined, whereas 

Rosana was not.   

 20. Petitioner's asserted claim of discrimination is one of 

disparate treatment.  The United States Supreme Court has noted 

that "'[d]isparate treatment . . . is the most easily understood 

type of discrimination.  The employer simply treats some people 
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less favorably than others because of their race, color, 

religion, sex, or [other protected characteristic]."  Teamsters 

v. U.S., 431 U.S. 324, 335, n.15 (1977).  Liability in a 

disparate treatment case "depends on whether the protected trait 

. . . actually motivated the employer's decision."  Hazen Paper 

Co. v. Biggins, 507 U.S. 604, 610 (1993).  "The ultimate question 

in every employment discrimination case involving a claim of 

disparate treatment is whether the plaintiff was the victim of 

intentional discrimination."  Reeves v. Sanderson Plumbing 

Prods., Inc., 530 U.S. 133, 153 (2000). 

 21. Discriminatory intent can be established through direct 

or circumstantial evidence.  Schoenfeld v. Babbitt, 168 F.3d 

1257, 1266 (11th Cir. 1999).  Direct evidence of discrimination 

is evidence that, if believed, establishes the existence of 

discriminatory intent behind an employment decision without 

inference or presumption.  Maynard v. Bd. of Regents, 342 F.3d 

1281, 1289 (11th Cir. 2003).  

 22. "Direct evidence is composed of 'only the most blatant 

remarks, whose intent could be nothing other than to 

discriminate' on the basis of some impermissible factor." 

Schoenfeld v. Babbitt, supra.  Petitioner presented no direct 

evidence (e.g., racial slurs) of race discrimination.  

 23. "[D]irect evidence of intent is often unavailable." 

Shealy v. City of Albany, 89 F.3d 804, 806 (11th Cir. 1996).  For 
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this reason, those who claim to be victims of intentional 

discrimination "are permitted to establish their cases through 

inferential and circumstantial proof."  Kline v. Tennessee Valley 

Auth., 128 F.3d 337, 348 (6th Cir. 1997).  

 24. Where a complainant attempts to prove intentional 

discrimination using circumstantial evidence, the shifting burden 

analysis established by the U.S. Supreme Court in McDonnell 

Douglas v. Green, 411 U.S. 792 (1973), and  

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981), is applied.  Under this well-established model of proof, 

the charging party bears the initial burden of establishing a 

prima facie case of discrimination.  When the charging party, 

i.e., Petitioner, is able to establish a prima facie case, the 

burden to go forward shifts to the employer to articulate a 

legitimate, non-discriminatory explanation for the employment 

action.  See Dep't of Corr. v. Chandler, 582 So. 2d 1183 (Fla. 

1st DCA 1991)(court discusses shifting burdens of proof in 

discrimination cases).  The employer has the burden of 

production, not persuasion, and need only present evidence that 

the decision was non-discriminatory.  Id.; Alexander v. Fulton 

Cnty., 207 F.3d 1303 (11th Cir. 2000).  The employee must then 

come forward with specific evidence demonstrating that the 

reasons given by the employer are a pretext for discrimination.  

Schoenfeld v. Babbitt, supra, at 1267.  The employee must satisfy 
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this burden of demonstrating pretext by showing directly that a 

discriminatory reason more likely than not motivated the decision 

or indirectly by showing that the proffered reason for the 

employment decision is not worthy of belief.  Dep't of Corr. v. 

Chandler, supra, at 1186; Alexander v. Fulton Cnty., supra.   

 25. "Although the intermediate burdens of production shift 

back and forth, the ultimate burden of persuading the trier of 

fact that the employer intentionally discriminated against the 

[Petitioner] remains at all times with the [Petitioner]."  EEOC 

v. Joe's Stone Crabs, Inc., 296 F.3d 1265, 1273 (11th Cir. 2002); 

see also Byrd v. RT Foods, Inc., 948 So. 2d 921, 927 (Fla. 4th 

DCA 2007)("The ultimate burden of proving intentional 

discrimination against the plaintiff remains with the plaintiff 

at all times.").  

 26. To establish a prima facie case in a discipline 

discrimination claim, a Petitioner must show that:  (1) she is a 

member of a protected class; (2) she was qualified for her 

position; (3) she was subjected to an adverse employment action; 

and (4) her employer treated similarly situated employees, 

outside of her protected class, more favorably than she was 

treated.  See McDonnell, supra; Burke-Fowler v. Orange Cnty., 

447 F.3d 1319, 1323 (11th Cir. 2006); Maynard v. Bd. of Regents 

of the Div. of Univs. of the Fla. Dep't of Educ., 342 F.3d 1281 

(11th Cir. 2003).   
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 27. There is no dispute in the instant proceeding that 

Petitioner is a member of a protected class and that she was 

qualified for the position that she held.  There are, however, 

questions regarding whether Petitioner was subject to an adverse 

employment action and whether similarly situated employees 

outside of her protected class were treated more favorably. 

 28. In order to prove that she was subjected to an adverse 

employment action, Petitioner must show "a serious and material 

change in the terms, conditions, or privileges of employment."  

Howard v. Walgreen Co., 605 F.3d 1239, 1245 (11th Cir. 

2010)(quoting Davis v. Town of Lake Park, 245 F.3d 1232, 1239 

(11th Cir. 2001)).  An adverse employment action is a 

"significant change in employment status such as hiring, firing, 

failing to promote, reassignment with significantly different 

responsibilities or a decision causing a significant change in 

benefits."  Webb-Edwards v. Orange Cnty. Sheriff's Off., 525 F.3d 

1013, 1031 (11th Cir. 2008)(quoting Burlington Indus., Inc. v. 

Ellerth, 524 U.S. 742, 761 (1998)).  "[T]he asserted impact 

cannot be speculative and must at least have a tangible adverse 

effect on the [Petitioner]'s employment."  Davis, at 1239.  

"Moreover, the employee's subjective view of the significance and 

adversity of the employer's action is not controlling; the 

employment action must be materially adverse as viewed by a 

reasonable person in the circumstances."  Id. at 1239-40. 
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 29. It is undisputed that Petitioner, as a consequence of 

her acts of omission and commission, received a "verbal 

counseling" and a "written warning."  Petitioner admits that 

these respective disciplinary actions did not result in any 

tangible change, material or otherwise, in the terms, conditions, 

or privileges of her employment.  Accordingly, Petitioner failed 

to prove that she suffered an adverse employment action as a 

consequence of Respondent's alleged discriminatory behavior. 

 30. As for the issue of whether similarly situated 

employees outside of Petitioner's protected class were treated 

more favorably, Petitioner must prove that employees that she 

compares herself to are "similarly situated in all relevant 

respects . . . [and in making this determination,] it is 

necessary to consider whether the employees are involved in or 

accused of the same or similar conduct and are disciplined in 

different ways."  Holifield v. Reno, 115 F.3d 1555, 1562 (11th 

Cir. 1997). 

 31. Petitioner failed to show that she and Rosana, the 

employee to whom Petitioner compares herself, are similarly 

situated "in all relevant respects."  As for the November 9, 

2010, incident, Petitioner yelled at and belittled Rosana whereas 

Rosana remained calm throughout her interaction with Petitioner.  

For this incident, Petitioner received "verbal counseling," not 

because of her race, but instead because of her conduct.  
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Concomitantly, no disciplinary action was meted out to Rosana for 

her role in this incident, because there was no factual basis for 

doing so.    

 32. As for the incident of December 30, 2010, Petitioner 

was issued a written warning, because she failed to properly 

perform her duties as a supervisor.  By comparison, no 

disciplinary action was taken against Rosana because, once again, 

there was no factual basis for doing so.  Additionally, Rosana, 

unlike Petitioner, did not work for Respondent in a supervisory 

capacity.  Therefore, the applicable standards governing 

supervisory personnel were inapplicable to Rosana.  It is 

appropriate for an employer to hold supervisory personnel to a 

standard different from that of non-supervisory personnel.  See, 

e.g., Smith v. PAPP Clinic, P.A., 808 F.2d 1449 (11th Cir. 

1987)(Black female supervisor was appropriately terminated for 

her role in the incident, whereas White non-supervisor involved 

in the same incident was given a written warning).   

 33. During the final hearing, Respondent did not argue that 

Petitioner failed to establish a prima facie case of 

discrimination, but, instead, offered evidence to rebut 

Petitioner's claim of discrimination.  Once the matter has, as in 

the instant case, been fully tried, "it is no longer relevant 

whether the plaintiff actually established a prima facie case 

[and] . . . the only relevant inquiry is the ultimate, factual 
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issue of intentional discrimination."  Green v. Sch. Bd. of 

Hillsborough Cnty., 25 F.3d 974, 978 (11th Cir. 1994)(citing U.S. 

Postal Serv. Bd. of Governors. v. Aikens, 460 U.S. 711, 714-15 

(1983)).  Other than Petitioner's claim that she was disciplined 

for her role in the respective incidents and Rosana was not, 

Petitioner failed to offer other persuasive proof that Respondent 

discriminated against her because of her race.   

 34. After Petitioner presented her case, Respondent's 

witnesses testified that Petitioner received the verbal 

counseling and written warning for legitimate, non-discriminatory 

reasons and appropriately explained why no disciplinary action 

was taken against Rosana.  Petitioner disputes Respondent's 

conclusion that Rosana did not violate company policy.  Other 

than her personal opinion regarding Rosana's involvement, 

Petitioner failed to offer credible proof establishing that 

Respondent's conclusion about Rosana's involvement is a pretext 

for discrimination.  What Petitioner is left with is the isolated 

fact that the Black employees were disciplined, and the Hispanic 

employee was not.  Without more, this is insufficient proof to 

sustain Petitioner's ultimate burden of establishing that she was 

the victim of unlawful discrimination. 

35. Having considered all of the evidence of record, it is 

not reasonable to infer that Petitioner was the victim of 
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unlawful discrimination.  Accordingly, Petitioner has failed to 

satisfy her burden of proof in this matter.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order finding that Respondent, HealthPort 

Technologies, LLC, did not commit an unlawful employment practice 

as alleged by Petitioner, Emerald McNeil, and denying 

Petitioner's Charge of Discrimination. 

DONE AND ENTERED this 6th day of April, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   
LINZIE F. BOGAN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 6th day of April, 2012. 

 

 

ENDNOTE 

 
1/
  All statutory references are to Florida Statutes (2010), 

unless otherwise noted. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
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will issue the Final Order in this case. 
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