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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

JAMES PATRICK OVERLY, II, 

 

     Petitioner, 

 

vs. 

 

EATON CORP., 

 

     Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 11-4167 

   

RECOMMENDED ORDER 

 

Pursuant to notice to all parties, a final hearing was 

conducted in this case on November 2 and 3, 2011, via video 

teleconference in Orlando and Tallahassee, Florida, before 

Administrative Law Judge Lynne A. Quimby-Pennock of the Division 

of Administrative Hearings (Division). 

APPEARANCES 

 

     For Petitioner:  Mike Hunsinger, Esquire
1/
 

                      The Hunsinger Law Firm 

                      100 South King Street, Suite 400 

                      Seattle, Washington  98104 

 

     For Respondent:  John J. Doyle, Jr., Esquire
2/
 

                      Constangy, Brooks and Smith, LLP 

                      100 North Cherry Street, Suite 300 

                      Winston Salem, North Carolina  27101 

 

STATEMENT OF THE ISSUE 

 

The issue in this case is whether Respondent committed an 

unlawful employment practice against Petitioner on the basis of 
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his medical disability in violation of the Florida Civil Rights 

Act of 1992, as Amended (FCRA of 1992). 

PRELIMINARY STATEMENT 

On January 2, 2011, James Patrick Overly, II (Petitioner), 

filed an Employment Complaint of Discrimination (Complaint) with 

the Florida Commission on Human Relations (FCHR) alleging that 

he was being discriminated against by his employer, Eaton 

Corporation (Respondent), based on the FCRA of 1992, the Age 

Discrimination in Employment Act, and/or the Americans with 

Disabilities Act.  Following its investigation of the Complaint, 

FCHR entered a Determination:  "No Cause" dated July 11, 2011. 

On August 11, 2011, Petitioner timely filed a Petition for 

Relief (Petition) with FCHR, alleging Respondent had violated 

the FCRA of 1992 in the following manner: 

 Respondent denied Petitioner a reasonable 

accommodation for employment; 

 

 Respondent denied Petitioner his right to 

obtain training for new light duty job 

opportunities; 

 

 Respondent denied Petitioner his annual 

merit increase in 2010, based on his 

2009 evaluation; and 

 

 Respondent denied Petitioner the use and 

possession of a company-leased vehicle. 

 

On August 17, 2011, FCHR forwarded the Petition to the 

Division.  The undersigned Administrative Law Judge was assigned 

to the case.  Following one mutually agreed-upon continuance, 
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the final hearing was set and heard on the dates and at the 

locations indicated above. 

At the final hearing, Joint Exhibits 1 through 4 were 

received into evidence.  Petitioner testified on his own behalf.  

Petitioner's numbered Exhibits 1 through 6, 8 through 13, and 15 

were admitted into evidence.
3/
  Additionally, Petitioner offered 

Respondent's pre-numbered Exhibits 1 through 3, 20, and 21 into 

evidence.  Without objection from Respondent, these five 

exhibits were admitted.
4/
  Respondent called four witnesses to 

testify:  Robert Costantino, Dianne Higgins, Brian Irish, and 

Brook Yost.  In addition to the five exhibits admitted during 

Petitioner's case-in-chief, Respondent's Exhibits 4 through 14, 

22, and 24 through 26 were admitted into evidence.  The record 

was kept open to allow the deposition of James ("Yee") Leung 

(Mr. Leung).  Mr. Leung's deposition Transcript, with three 

exhibits attached (Petitioner's Exhibits 8, 18, and 25), was 

received by the Division on December 2, 2011, and incorporated 

into the hearing record.  The record in this case was closed on 

December 6, 2011. 

The Transcript of the final hearing was filed on 

December 6, 2011.  By rule, the parties are allowed ten days 

from the filing of the Transcript in which to submit proposed 

recommended orders (PROs).  However, Respondent's counsel 

requested 30 days from the filing of the Transcript in which to 
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file PROs.  That request was granted.  Each party timely 

submitted a PRO, and each has been duly considered in the 

preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner is a 41-year-old man who began his 

employment with Respondent in April 2006.  Petitioner has been 

continuously employed in Respondent's Power Quality Services 

Division (PQSD) since April 2006.  However, he has been on 

either short term disability (STD) since January 25, 2010, or 

long term disability (LTD) beginning on July 25, 2010. 

2.  Respondent is an international power service-related 

company.  Respondent's PQSD has customer service engineers (CSE) 

throughout the nation who perform similar jobs in ten different 

geographic regions.  Petitioner is located in Orlando, Florida, 

and worked in Respondent's southeast region, Central Florida 

division. 

3.  Sedgwick is the claims administrator for Respondent's 

STD, LTD, and workers' compensation programs.  Employees who are 

in the STD or LTD programs need to communicate with and keep 

Sedgwick apprised of their disability and related physician 

directives.  Respondent's employees are to contact Sedgwick to 

file the requisite claim(s) for STD or LTD benefits.
5/
 

4.  Prior to his disability leave, Petitioner worked for 

Respondent as a CSE.  Petitioner's position required him to 
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perform scheduled maintenance (SM), emergency maintenance (EM), 

preventative maintenance (PM) on uninterruptible power supplies 

(UPS), start-up projects that included the installation of 

electrical equipment, and other related service activities.  

Part of Petitioner's job was to perform PM to catch issues 

before they became major problems for the customers.  Petitioner 

also performed other field work that included emergency service 

calls, customer visits, and battery assessments of various UPS 

units. 

5.  Respondent's standard CSE's job description
6/
 included 

the following areas:  primary function, specific functions, 

dimensions, specialized knowledge, and additional information.  

In the additional information section, all CSEs had the 

following "Working Conditions" enumerated: 

Be able to lift up to 75 lbs 

Occasional over-night travel may be required 

Scheduled and unscheduled overtime required 

24/7 on call position 

 

Petitioner and Brian Irish (Mr. Irish)
7/
 both agreed that this 

job description was an accurate description of a CSE's job.  

Further, Petitioner agreed that, in order "[t]o do 100 percent 

of the [CSE] job," a person has to be able to lift up to the 

75 pounds as required. 

6.  Petitioner provided a spread sheet to demonstrate his 

PM activities for 2009.  The spread sheet highlighted the seven 
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battery PM jobs that required a battery lift and tray puller
8/
 in 

order to perform the service, the 29 battery PM jobs that did 

not require a battery lift, and the 74 UPS PM jobs that did not 

require a battery lift.  The spread sheet failed to include 

Petitioner's scheduled maintenance work, the start-up jobs, or 

any of his EM or emergency work done in 2009.  Thus, the spread 

sheet does not provide a complete picture of Petitioner's 

2009 work performance. 

7.  Petitioner's duties made multiple physical demands of 

his body:  from carrying his tool bag (with various 

screwdrivers, wrenches, sockets, drills and other assorted 

items), his laptop computer bag, and safety gear bag to the work 

site; to sitting on a stool or the floor to hookup his laptop in 

order to run the requisite diagnostic tests; to moving cabinet 

doors in order to actually work on the equipment.  There were 

times when Petitioner used a two-wheeled dolly to transport the 

equipment that he needed to perform his duties.
9/
 

8.  Petitioner routinely carried his computer laptop bag 

with his laptop computer, some small hand tools, and assorted 

communication cables to download the UPS information into work 

sites.  He also carried a cordless drill, a charger and/or a 

back-up battery, a Fluke multi-meter,
10/
 leads for the meter, 

various sockets and adapters, a vacuum cleaner (if found to be 

necessary), a flashlight, a torque wrench (for battery jobs), an 
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infrared gun,
11/ 

and safety gear.  Petitioner estimated the weight 

of the tools he typically used on a job at 14 to 15 pounds.  

Petitioner also estimated that his laptop bag with the laptop 

(which was an essential piece of equipment) weighed between 

12 to 16 and one-half pounds.  Petitioner did not offer a weight 

on the safety gear bag he was required to use; however, based on 

the demonstration provided, that gear weighed at least five 

pounds, if not more.
12/
  On a routine service call, Petitioner 

would need to carry at least 26 to 31 pounds of equipment in 

order to perform the service call.  Then he would have to 

actually perform the required service, which could entail 

additional physical demands. 

9.  Petitioner (as well as other CSEs) could remove the 

outer doors to the UPS cabinets which housed the various battery 

trays used in the computer system.  Petitioner would use the 

steel toe of his boot to lift the outer door of the cabinet off 

its hinges.  He would then put that edge of the door on the 

ground, pull his steel-toed boot out, and slide or shift this 

outer door to a safe location.  Petitioner would repeat the 

process with the second outer door.  He would then remove the 

inner doors ("dead front") in order to perform the required 

service.  The two dead fronts were not as heavy as the outer 

doors.  To replace the outer doors (after replacing the dead 

fronts), Petitioner would lift the outer door up on one end, 
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place his steel-toed boot under the door edge, then slide or 

shift this outer door back to the cabinet front, raise the door 

up, and guide the door back on to its hinges.  He would repeat 

the process with the second outer door.  Petitioner had to use 

his body to physically push, pull, slide, and/or lift and direct 

the outer doors to their appropriate resting location, as well 

as back on the hinges.  There was credible testimony that these 

outer cabinet doors to the units that Petitioner serviced can 

weigh between 26 and 50 pounds per door. 

10.  Respondent provides leased vehicles to its active 

CSEs.  Such vehicles could include a service van, a mini-van, a 

truck, or some other large vehicle that is easily adapted to 

carrying the equipment a CSE uses.  CSEs pay approximately 

$120.00 a month for the unfettered use of the leased vehicle.
13/

  

Petitioner estimated that he used his leased vehicle 90 percent 

of the time for Respondent's business purposes and only ten 

percent for personal use. 

11.  Respondent initially provided Petitioner with a van.  

At the time he went on STD, Petitioner was driving a leased 

heavy-duty Dodge Ram truck, with a camper top enclosure. 

12.  During the calendar work year for 2009, Petitioner met 

his performance measures and was rated a perfect five on 

Respondent's performance scale.  That high performance 

evaluation rating is undisputed. 
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13.  Respondent provides merit pay increases to active 

employees who receive high performance marks for the preceding 

year. 

14.  Respondent provides training courses to active 

employees for them to maintain and/or obtain requisite training 

on the UPS models being offered at the time. 

15.  On or about November 19, 2009, while on his honeymoon, 

Petitioner suffered a back injury.  Although Petitioner returned 

to work in late November, his work schedule for the remainder of 

2009 was very light based on the multiple holidays and the 

difficulty in actually scheduling the various maintenance 

appointments. 

16.  Between his return to work in late November 2009 and 

January 13, 2010, Petitioner only completed two service calls in 

2009 and a standby service call.
14/

  Petitioner was contacted, 

around Thanksgiving 2009, about a customer wanting "standby 

service," and no one was available to take the call but 

Petitioner.  Petitioner contacted Robert Costantino 

(Mr. Costantino), his immediate supervisor, telling him that 

Petitioner had hurt his back while on his honeymoon, but that 

Petitioner was willing to take the call.  Mr. Costantino, who 

did not know the specifics of Petitioner's back injury, nor did 

he have any written medical restrictions regarding Petitioner, 
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cautioned Petitioner "to be very careful."  Petitioner completed 

the standby service call without incident. 

17.  Sometime in early January 2010, Petitioner again spoke 

with Mr. Costantino and expressed that he (Petitioner) was not 

getting any better, that he was in a significant amount of pain, 

and that it was becoming difficult for him to do the job. 

Mr. Costantino suggested Petitioner see a doctor. 

18.  On January 13, 2010, Petitioner was examined by an 

orthopedic physician.  Petitioner provided this orthopedic 

physician's work status note to Mr. Costantino, who provided it 

to Respondent's human relations (HR) department.  This work 

status note placed "LIGHT DUTY RESTRICTIONS" on Petitioner's 

movement for six weeks and limited his "lifting/pushing/pulling" 

to no more than 25 pounds.  This work status note also contained 

the following directive that, "[i]f light duty is not available 

with the listed restrictions, the patient is to be temporarily 

kept off work until the next office visit," which was also six 

weeks later. 

19.  After forwarding Petitioner's work status note to 

Respondent's HR department, Mr. Costantino consulted with the 

HR personnel.  It was determined that it was not safe for 

Petitioner to continue to work as a CSE.  Mr. Costantino 

contacted Petitioner, expressed concern for his injury, and 

directed Petitioner to contact Respondent's HR department to 
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file a claim for STD.  Mr. Costantino directed Petitioner to 

cancel his pending service calls for the remainder of 

January 2010.  Although Petitioner contended he could perform 

PM, or performance checks, Mr. Costantino indicated that 

Respondent could not allow Petitioner to continue to work based 

on the belief that the standard job requirements could be 

detrimental to Petitioner's health. 

20.  As Petitioner started his STD, he was advised that he 

could apply for any available positions for which he was 

qualified on Eatonjobs.com, the internal job website available 

only to Respondent's employees.  Petitioner did not avail 

himself of this, as he thought it was Respondent's duty to find 

him a position. 

21.  Dianne Higgens (Ms. Higgens) was the manager of 

compensation, employee rehabilitations, and community 

involvement for Respondent's PQSD until May 2011, when she 

retired.  In April 2010, Ms. Higgens took a special assignment 

in Respondent's HR department, when that manager went on 

maternity leave.  During her service in the HR department, 

Ms. Higgens spoke with Petitioner on numerous occasions 

regarding his disability and the issues he was having with 

Sedgwick regarding his disability payments. 

22.  Ms. Higgens had multiple, lengthy telephone 

conversations with Petitioner.  Ms. Higgens's perception during 



 

 12 

these calls was that Petitioner was in a great deal of pain, as 

he mentioned that in the majority of their telephone 

conversations.  Ms. Higgens's testimony is found credible. 

23.  Ms. Higgens authored several letters to Petitioner 

seeking information regarding his medical condition and/or 

attempting to secure necessary medical documentation regarding 

Petitioner's disability and when he could return to work 

fulltime.  Specifically, in November 2010, Ms. Higgens sent 

Petitioner a letter asking for his physician to complete a 

return-to-work status form.  Petitioner did not initially get 

that form to Respondent, but did provide it in January 2011.  

The form indicated Petitioner was to have surgery in 

February 2011 and would be able to return to work six to eight 

weeks thereafter.
15/
  It is appropriate to note that Respondent 

has in place a return-to-work process for employees who return 

from either STD or LTD to ensure that their health restrictions 

or conditions are properly and adequately addressed. 

24.  Ms. Higgens encouraged Petitioner to search 

Eatonjobs.com to locate a position that he desired.  She offered 

that, if Petitioner found a job opening that he was interested 

in, he should apply for it and let her know of his application.  

She would then contact the appropriate HR person.  Petitioner 

never notified Ms. Higgens of any applications.  Further, 

Ms. Higgens attempted to assist Petitioner in finding work for 
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him within Respondent's organization.  For the one possible 

position that she found in a 50–mile radius from Orlando, 

Florida, Petitioner could not fulfill the job requirements 

because he was medically restricted in how much weight he could 

lift.  Respondent did not and does not have permanent or regular 

light-duty positions. 

25.  On April 13, 2010, Petitioner was examined by another 

physician.  Petitioner provided this physician's work status 

note to Respondent.  This work status note reflected that 

Petitioner "MAY NOT return to work," but could return to 

"regular duty on MAY 13
th
 2010."  Although this work status note 

indicated Petitioner could return to work on May 13, 2010, 

Respondent did not receive any physician's directive or release 

that Petitioner could, in fact, return to work.  In fact, 

Petitioner's condition declined to such an extent that he, on 

his own volition, started using a cane in June 2010.  Further, 

in a January 4, 2011, letter, yet another physician documented 

Petitioner's need to use a cane.
16/

 

26.  Towards the end of Petitioner's STD period, 

Mr. Costantino and Petitioner talked via telephone about 

possible options for Petitioner to pursue.  Petitioner continued 

to express interest in three types of jobs that he felt he could 

perform:  the administrative job of scheduling PM and other 

service calls, a triage job, and a technical support job.  The 
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first two positions were at a lower salary than Petitioner's CSE 

position.  The technical support job was at a higher salary.  

All three positions were located in Raleigh, North Carolina.  At 

that time, all three positions were filled with active employees 

of Respondent and, thus, were unavailable for Petitioner. 

Mr. Costantino suggested to Petitioner that he search 

Eatonjobs.com for any open positions.  Mr. Costantino also 

provided Petitioner with the names and contact information for 

the managers in both Respondent's triage and technical support 

sections.  Petitioner could contact those managers to discuss 

any openings.  Mr. Costantino was unaware of any contact by 

Petitioner with those managers. 

27.  Mr. Costantino told Petitioner he could not attend 

Respondent's training classes because he was on disability 

leave, and there was a possibility that Petitioner could 

jeopardize his disability benefits if he participated in some 

compensable activity for Respondent. 

28.  Mr. Costantino also discussed the 2009 merit increase 

award with Petitioner.  Respondent's stated policy is that, in 

order to receive a merit increase award, the employee must be an 

active employee at the time the merit increase award is 

effective. 

29.  Respondent's company-wide 2009 merit increase award 

was not effectuated until July 2010.  As set forth in 
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Respondent's Merit Planning User Guide, employees who are "on a 

leave of absence (LOA) cannot be planned for during the merit 

[award] planning process, unless they return to work before the 

plan cycle is over."  Thus, Petitioner did not qualify for the 

merit raise in 2010, as he was either on STD or LTD at that 

time.  There was credible testimony that, once Petitioner 

returned to work for Respondent, he would receive that merit 

increase award, not retroactively, but moving forward. 

30.  In late summer of 2010, Mr. Costantino discussed 

Respondent's leased truck usage with Petitioner.  As Petitioner 

was out on LTD, he was not actively working for Respondent, and 

he did not need the leased vehicle.  Following his previously-

scheduled vacation trip in 2010, Petitioner returned the leased 

truck to Mr. Costantino.  When he returned Respondent's leased 

truck, Petitioner obtained a motorcycle for transportation. 

31.  Mr. Leung is a CSE from Respondent's Northeast 9 

region, specifically working in three New York boroughs:  

Brooklyn, Queens, and Manhattan.  Mr. Leung sustained two hand 

injuries, a fractured wrist in 2007 and a severely burnt right 

hand in 2008. 

32.  Following his fractured wrist in 2007, Mr. Leung was 

put on LTD because he had to undergo surgery.  Mr. Leung was out 

of work a couple of months; however, he sufficiently recovered 

and returned to his regular CSE duties. 
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33.  In March 2008, Mr. Leung suffered second-degree burns 

to his right hand while he was working for Respondent at 

St. Peter's Hospital.  He was initially treated at St. Peter's 

Emergency Room, but was later transferred to a different 

hospital that had a burn unit.  Mr. Leung received instruction 

on his hand bandaging/care and was told to return to the 

hospital for care.  He thinks he had his hand in a 

bandage/dressing for a month.  Mr. Leung thinks he was placed on 

workers' compensation following this accident. 

34.  Exactly what treatments or job-related activities  

Mr. Leung performed following his 2007 and 2008 hand injuries 

are suspect as his memory of these activities was unclear.
17/ 

35.  Petitioner would have one believe that a burnt hand 

injury is equivalent to an injured back.  The undersigned cannot 

agree. 

36.  Petitioner attempted to demonstrate that, following 

Mr. Leung's 2008 hand injury, he participated in Respondent-

sanctioned training and work duties.  While it appears that 

Mr. Leung did participate in some training and work for 

Respondent, the extent to which he trained or worked was not 

clearly addressed to establish that Respondent provided 

Mr. Leung with a position different than his CSE duties. 

37.  Additionally, Mr. Leung's 2008 circumstance is 

unhelpful in Petitioner's cause as no testimony was offered 
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regarding the similarities or differences between the workers' 

compensation program Mr. Leung thinks he was engaged in and the 

STD or LTD programs in which Petitioner participated. 

CONCLUSIONS OF LAW 

38.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to sections 120.569, 120.57(1), and 

760.11(7), Florida Statutes (2011).
18/

 

39.  Section 760.10(1)(a) states: 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

40.  Section 760.22(7) defines "handicap" as follows: 

(a)  A person has a physical or mental 

impairment which substantially limits one or 

more major life activities, or he or she has 

a record of having, or is regarded as 

having, such physical or mental 

impairment; . . . 

 

Handicap is a synonym for disability. 

 

41.  Florida's definition of "handicap" is essentially the 

same as the definition in the Americans with Disabilities Act of 
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1990 (ADA), wherein 42 U.S.C. section 12102(2) defines a 

disability as: 

(A)  a physical or mental impairment that 

substantially limits one or more of the 

major life activities of such individual; 

 

(B)  a record of such an impairment; 

 

(C)  being regarded as having such an 

impairment. 

 

42.  Petitioner is an "aggrieved person," and Respondent is 

an "employer" within the meaning of section 760.02(10) and (7), 

respectively. 

43.  The FCRA of 1992 is codified in sections 760.01 

through 760.11 and was patterned after Title VII of the Civil 

Rights Act of 1964, 42 U.S.C. section 2000 et seq.  Federal 

employment discrimination law, including disability 

discrimination law, can be used for guidance in construing the 

provisions of chapter 760.  Florida courts have recognized that 

actions for discrimination on the basis of disability are 

analyzed under the same framework as ADA claims.  Chanda v. 

Englehard/ICC, 234 F.3d 1219, 1221 (11th Cir. 2000). 

44.  Federal case law interpreting Title VII is applicable 

to cases arising under the FCRA.  See Green v. Burger King 

Corp., 728 So. 2d 369, 370-71 (Fla. 3d DCA 1999); Fla. State 

Univ. v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996). 
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45.  The United States Supreme Court has established an 

analytical framework within which courts should examine claims 

of discrimination, including claims of Title VII discrimination 

(age, race, disability, etc).  In cases alleging discriminatory 

treatment, Petitioner has the initial burden of establishing, by 

a preponderance of the evidence, a prima facie case of 

discrimination.  St. Mary's Honor Ctr. V. Hicks, 509 U.S. 502 

(1993); Combs v. Plantation Patterns, 106 F.3d 1519 (11th Cir. 

1997).  Fla. Dep't of Transp. V. J.W.C. Co., Inc., 396 So. 2d 

778 (Fla. 1st DCA 1981). 

46.  A petitioner in a disability discrimination case has 

the burden of proving a prima facie case of discrimination by 

demonstrating that:  (1) he has a disability; (2) he is a 

qualified individual, which means that he is able to perform the 

essential functions of the employment position with or without 

accommodation; and (3) the respondent unlawfully discriminated 

against him because of his disability.  See McDonnell Douglas 

Corp. v. Green, 411 U.S. 792 (1973).  If Petitioner cannot 

establish all of the elements necessary to prove a prima facie 

case, Respondent is entitled to entry of judgment in its favor.  

Early v. Champion Int'l Corp., 907 F.2d 1077 (11th Cir. 1990). 

47.  Petitioner established he is disabled and is a member 

of a protected class.  He has a physical impairment that does 
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substantially limit one or more of the major life activities as 

demonstrated by his continued use of a walking cane. 

48.  Petitioner was unable to satisfy the second prong of 

the test for disability discrimination because he did not 

demonstrate that he was a qualified individual able to perform 

the essential functions of the position (CSE) with or without an 

accommodation.  Petitioner simply cannot meet the weight lifting 

requirement of the position based on his physician-imposed 

weight restrictions. 

49.  With regard to the third prong, Petitioner received 

STD benefits and then LTD benefits that were less than his 

regular salary; however, he has been retained by Respondent on 

LTD for over 14 continuous months.  Respondent has waited for 

Petitioner's medical clearance so that he could return to work.  

Such clearance has not been forthcoming, and a definitive date 

for that has not been provided.  Petitioner has been advised 

multiple times that he could apply (via Eatonjobs.com) for any 

position which he could physically perform, yet he has chosen 

not to do so. 

50.  Petitioner has been unable to demonstrate that the 

treatment he received is disparate from other similarly-situated 

individuals. 

51.  If or when a petitioner proves a prima facie case of 

discrimination, the burden shifts to the respondent to proffer a 



 

 21 

legitimate, non-discriminatory reason for the action it took.  

Texas Dep't. of Com. Aff. v. Burdine, 450 U.S. 248, 101 S. Ct. 

1089, 67 L. Ed. 2d 207 (1981).   The respondent's burden is one 

of production, not persuasion. 

52.  In the present case, however, Petitioner only met the 

initial burden of proof as to his status as a member of a 

protected class, he sustained a non-work related injury; 

therefore, he was/is disabled.  (No determination as to the 

permanency of the disability is being made here.) 

53.  Although Petitioner only met one prong of the test, 

Respondent was not obligated to prove a non-discriminatory 

reason for his circumstance.  However, Respondent provided 

evidence that Petitioner was treated in accordance with its 

stated published policies. 

54.  Respondent, in addressing Petitioner's medical 

disability, encouraged Petitioner and provided him the 

opportunity to apply for other positions for which he was 

qualified and for which the physician-imposed weight restriction 

would not be an issue.  The fact that Petitioner did not afford 

himself of that opportunity is not Respondent's responsibility. 

55.  Petitioner was not an active employee when Respondent 

offered various CSE training programs.  Respondent was not 

required to train Petitioner for a new light-duty position, when 

Respondent did not have any light-duty positions. 
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56.  Petitioner was not an active employee when 

Respondent's 2009 merit raises were effectuated in 2010.  

Respondent's policies clearly state that, in order to receive a 

merit award, those employees on leave cannot be planned for; 

thus, Petitioner, who was on LTD leave, was not eligible for the 

merit raise in July 2010. 

57.  Petitioner was not an active employee in 2010 when 

Respondent requested the return of the leased vehicle.  

Petitioner's own testimony was that he used the vehicle 

90 percent of the time for company business and only 10 percent 

for his own personal use.  While Petitioner was not actively 

working for Respondent (during either the STD or the LTD 

periods), there was no company business for Petitioner to use 

the vehicle. 

58.  Based on the evidence and testimony offered at 

hearing, Petitioner failed to establish a prima facie case that 

Respondent discriminated against him based on his disability or 

for any other type of discrimination.  Accordingly, Respondent 

cannot be found to have committed any of the unlawful 

discriminatory employment practices alleged in the Petition, 

which is the subject of this proceeding.  Therefore, the 

employment discrimination charge should be dismissed. 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that a final order be issued by the Florida 

Commission on Human Relations finding Eaton Corporation not 

guilty of the alleged unlawful discriminatory employment 

practices alleged by James Patrick Overly, II, and dismissing 

his Petition for Relief in full. 

DONE AND ENTERED this 24th day of January, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

LYNNE A. QUIMBY-PENNOCK 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 24th day of January, 2012. 

 

 

ENDNOTES 

 
1/
  Mr. Hunsinger is licensed as an attorney in Washington state.  

He was accepted as a qualified representative in this 

proceeding. 
 

2/
  Mr. Doyle is licensed as an attorney North Carolina.  He was 

accepted as a qualified representative in this proceeding. 
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3/
  Petitioner's exhibits were originally sequentially numbered 

starting with number 101 through 122.  For ease of reference, 

when admitted into the record, Petitioner's exhibits were 

numbered sequentially starting with the number 1. 

 
4/
  Although unusual, it is not unheard of to accept exhibits of 

the opposing side during the case-in-chief, provided there is no 

objection from the party who would have offered the exhibit.  

There was no objection from Respondent; thus, those selected 

exhibits were admitted during Petitioner's case-in-chief.  

 
5/
  There was no testimony offered regarding Sedgwick's workers' 

compensation claims process or program. 

 
6/
  Both parties agreed that Respondent's Exhibit 1 contained the 

appropriate CSE job description. 

 
7/
  Mr. Irish was initially hired as a CSE II, but through his 

years of experience working for Respondent, he rose through the 

ranks from CSE II, to CSE III, to senior CSE to his current 

position as a senior technologist.  He has the same duties as a 

CSE, but he also has additional administrative responsibilities 

and other duties. 

 
8/
  Respondent provides each CSE a battery lift.  This device is 

on rollers and consists of a hydraulic platform that can be 

raised four or five feet to enable a CSE to remove battery trays 

from various large-sized battery systems.  (The batteries may 

weigh over 80 pounds.)  A battery lift weighs approximately 

200 pounds.  When needed, a CSE has to roll the battery lift 

from a storage location to the service vehicle, push the battery 

lift up a ramp into the vehicle, drive to the work site, and 

remove the battery lift for use.  Once the work site is 

completed, the CSE must reverse the process to return the 

battery lift to a storage location. 

 
9/
  Petitioner's two-wheeled dolly could be converted to a four-

wheeled dolly if additional equipment was needed. 

 
10/

  A brand name, sturdy multi-meter device that reads voltage 

in alternating current (AC) and direct current (DC) with a 

probe.  It can read amperage and resistance and is used for 

troubleshooting. 

 
11/

  An infrared gun is used to look for hot spots on connections 

or capacitors in the UPS. 
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12/
  Safety gear is standard equipment provided by Respondent to 

all CSEs.  Any time a CSE enters a UPS room, that CSE must have 

an arc flash-rated shirt, arc flash-rated pants, leather steel-

toed shoes or Kevlar steel-toed boots, and safety glasses.  When 

exposed to higher voltage situations, a CSE must wear a hard 

hat, tinted face shield, arc flash earplugs, high-voltage rated 

gloves, and gauntlets. 

 
13/

  Petitioner initially paid $110.00 a month for use of the 

company vehicle.  At some point, Respondent increased the fee. 

 
14/

  Stand-by service is usually provided with advanced notice 

when a customer wants a CSE present as it performs a shutdown or 

some other type of work.  The CSE will download system 

information from the unit before the shutdown and "stand-by" in 

case an unexpected emergency occurs. 

 
15/

  Petitioner is not seeking redress after November 22, 2010; 

therefore, further findings about his disability and recovery is 

unwarranted. 

 
16/

  This other physician had examined Petitioner on December 15, 

2010, but did not submit the letter until January 2011. 

 
17/

  Mr. Leung's testimony is replete with phrases of "I don't 

remember" (14 times); "I think" (20 times); "I'm not sure" 

(ten times); "it's been a long time"; or "that's my best guess" 

(or words to that effect) regarding his recollection of what he 

did or did not do following both the 2007 and 2008 accidents.  

Thus, his testimony, while minimally enlightening, is not 

without doubt as to what actually occurred. 

 
18/

  References to Florida Statutes are to Florida Statutes 

(2011), unless otherwise indicated. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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RECOMMENDED ORDER 

 

Pursuant to notice, a hearing was conducted in this case 

pursuant to sections 120.569 and 120.57(1), Florida Statutes, 

before Edward T. Bauer, an administrative law judge of the 

Division of Administrative Hearings (DOAH), on June 28 and 29; 

July 1; and October 12, 13, and 14, 2011, by video 

teleconference at sites in Lauderdale Lakes and Tallahassee, 

Florida. 
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For Petitioner:  Jamison Jessup, Qualified Representative  

  557 Noremac Avenue 

  Deltona, Florida  32738 

 

For Respondent:  Erin Gill Robles, Esquire 

     City of Pompano Beach  
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  Pompano Beach, Florida  33061  
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STATEMENT OF THE ISSUES 

Whether Respondent committed the unlawful employment 

practices alleged in the Charge of Discrimination filed with the 

Florida Commission on Human Relations ("FCHR") and, if so, what 

relief should Petitioner be granted.   

PRELIMINARY STATEMENT 

 On June 24, 2010, Petitioner, an African-American male, 

filed a Charge of Discrimination ("Complaint") with FCHR, which 

alleged as follows: 

I believe I have been discriminated against 

pursuant to Chapter 760 of the Florida Civil 

Rights Act, and/or Title VII of the Federal 

Civil Rights Act . . . for the following 

reasons(s): 

 

I am an African American male.  I have 

worked for the said employer since January 

1981.  My title is Public Works 

Streets/Ground Superintendent.  I am well 

qualified for my position.  I am the only 

African American Superintendent.  I was 

informed by Michael Smith (W/M) and Robert 

McCoughan [sic] (W/M) that a reorganization 

of the departments was taking place.  On 

June 23, 2009, my responsibilities were 

decreased within my department and all the 

directors became distant to me and refused 

to communicate with me.  They also refused 

to allow me to fill vacant positions which 

is causing disruption in the work areas.  No 

other department was reorganized.  No other 

Superintendent is within my race.  I still 

have decreased responsibilities and this 

discrimination is now effecting [sic] my 

performance evaluations. I believe I am 

being discriminated against by my employer 

due to my race.    
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 On November 4, 2010, following the completion of its 

investigation of the complaint, FCHR issued a Notice of 

Determination: No Cause.  Petitioner elected to pursue 

administrative remedies, timely filing a Petition for Relief 

with FCHR on December 6, 2010.  Subsequently, on December 9, 

2010, FCHR referred the matter to DOAH for further proceedings.  

During the final hearing, Petitioner testified on his own 

behalf and presented the testimony of Michael Smith, Arnold 

McRay, Robert McCaughan, Lisa Williams, Roger Palermo, Bernard 

King, Leonard Mateya, Gladys Williams, Sherry Loochkartt, 

Ernestine Price, Patrick Sweny, Nathaniel Johnson, Jeffrey 

Sneed, and Ronald Rolle.  In addition, the following pages of 

Petitioner's exhibit book were admitted into evidence:  32; 38-

40; 78; 277-280; 585; 615; 618; 619; 726; and 728.  Respondent 

presented the testimony of Rita Craig, Phyllis Korab, Michael 

Smith, Robert McCaughan, Russell Ketchum, Kristie Newbold,
1/
 and 

Willie Hopkins.  Respondent's Exhibits 1-6, 7, 9-17, 19-21, 23-

24, 25, 26, 28-29, 31-32, 34-39 were offered and received into 

evidence.   

The Transcript of the first three days of the final hearing 

was filed with DOAH on August 1, 2011, and the remainder of the 

Transcript was filed on November 15, 2011.      

 Pursuant to a succession of unopposed motions to modify the 

due date for the submission of proposed recommended orders, the 
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undersigned extended the deadline to January 4, 2012.  

Petitioner and Respondent timely submitted proposed recommended 

orders, both of which have been considered in the preparation of 

this Recommended Order.
2/
    

Unless otherwise indicated, citations to the Florida 

Statutes refer to the 2010 Florida Statutes. 

FINDINGS OF FACT 

A.  Background 

 1.  At all times material to this proceeding, Petitioner, 

an African-American male, was employed in the Public Works 

Department ("Public Works") of the City of Pompano Beach ("the 

City" or "Respondent"). 

 2.  In or around 1995, Petitioner——who had worked for the 

City since 1981——was promoted to a superintendent position and 

assigned to oversee two separate divisions within Public Works:  

the streets division and the grounds division.   

 3.  Although Petitioner was described in personnel 

documents as "Streets Superintendent," his functional title 

within Public Works was "Streets and Grounds Superintendent."  

 4.  In September 2006, the City hired Robert McCaughan——a 

retired civil engineering officer with the United States Air 

Force——to serve as its new Director of Public Works, the top 

position within the department.  Mr. McCaughan is Caucasian.     
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     5.  At the time of his hire (and until June 22, 2009, when 

a reorganization occurred), Public Works was structured such 

that four superintendents——all Caucasian with the exception of 

Petitioner——reported to Mr. McCaughan:  Petitioner, who headed 

the streets and grounds divisions and oversaw approximately 100 

employees, including five supervisors; Roger Palermo, the 

superintendent of building maintenance, who had roughly 15 

employees under his authority, including one supervisor; Mark 

Stevens, the superintendent of the fleet maintenance division, 

who oversaw approximately ten employees, including one foreman; 

and Steve Rocco, the airpark manager, who had six employees 

under his authority, including one supervisor. 

 6.  Soon after he began his employment with the City,    

Mr. McCaughan became aware——through the receipt of complaints 

from various employees, which Mr. McCaughan accepted as 

credible——of issues with Petitioner's management techniques and 

ability to behave amicably with others in the workplace.  For 

instance, Arnold McRay, who reported directly to Petitioner and 

served as the grounds supervisor, complained to Mr. McCaughan 

that Petitioner often exhibited a dictatorial management style 

that made it difficult to get work done.  Mr. McRay, who is 

African-American, also reported that Petitioner would often talk 

down to him and micromanage leave approvals.   
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     7.  In addition to Mr. McRay's comments, Mr. McCaughan also 

received complaints from two other supervisors under 

Petitioner's authority:  Russell Ketchum, the solid waste 

supervisor, who advised that Petitioner exhibited a lack of 

communication and engaged in behavior that made it difficult to 

complete tasks; and Dick Tench, the grounds supervisor, who 

indicated that Petitioner, on at least one occasion, interfered 

with the discipline of an employee under his (Mr. Tench's) 

supervision. 

 8.  Significantly, Mr. McRay, Mr. Tench, and Mr. Ketchum 

also complained that Petitioner had ordered them not to speak 

directly to Mr. McCaughan about work matters.  Although 

Petitioner, when asked, denied that he made such an order, it 

was clear to Mr. McCaughan that Petitioner, in one way or 

another, had created the distinct impression among the 

complaining supervisors that work issues could only be addressed 

with him (Petitioner).
3/
  

B.  Reorganization of Public Works 

 9.  Beginning in 2007, the City began to face a budgetary 

crisis that resulted from declining tax revenues and increasing 

costs.  As a result, a strict hiring freeze (that continued 

through 2010) was instituted, in which most vacant positions 

throughout the City remained unfilled.  Petitioner, like all  
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other managers within the City, was prohibited from filling any 

position that was not designated as essential.
4 / 

 10.  In late 2008 or early 2009, the City Manager at that 

time, Keith Chadwell, considered a possible merger of Public 

Works with the City's Parks and Recreation Department.  Although 

the merger concept was ultimately rejected, Mr. McCaughan 

decided, in an effort to improve efficiency, to move forward 

with a reorganization of Public Works. 

 11.  Pursuant to the reorganization, which was implemented 

on June 22, 2009, the grounds and solid waste divisions were 

removed from Petitioner's supervision, which reduced the number 

of employees under his charge by approximately 80 percent (from 

more than 100 employees to 20).  As a consequence, three of the 

four supervisors who previously reported to Petitioner——      

Mr. McRay, Mr. Tench, and Mr. Ketchum, each of whom had lodged 

complaints about Petitioner——were reassigned to Mr. McCaughan's 

direct supervision.  Petitioner retained his status as a 

superintendent, however, and suffered no loss of pay or 

benefits.    

 12.  On June 22, 2009, Mr. McCaughan informed Petitioner of 

the reorganization, and, on the following day, provided 

Petitioner with a detailed organizational chart that placed 

Petitioner on notice that his supervisory duties had been 

diminished in the manner described above.   
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 13.  As part of the overall goal to enhance efficiency, Mr. 

McCaughan also decided to change the manner in which clerical 

services were provided within the streets, grounds, and solid 

waste divisions.  In particular, Mr. McCaughan created a central 

pool of clerical workers that served the three divisions as a 

whole——as opposed to the previous arrangement, where 

superintendents such as Petitioner were each assigned assistants 

of their own.  Under the new system, management employees that 

required clerical help would contact the head secretary, Ruth 

Bobbi, who in turn would assign the task to a member of the 

secretarial pool.         

 14.  There is no credible evidence that the reorganization 

of the clerical staff caused Petitioner to suffer any meaningful 

deprivation of secretarial services.  On the contrary, the 

evidence demonstrates that Petitioner was at all times 

authorized to bring assignments to Ms. Bobbi to be distributed 

to a secretary in the general pool.     

C.  Post-Reorganization Events 

 15.  Needless to say, Petitioner disagreed vehemently with 

Mr. McCaughan's reorganization of the Public Works Department.  

Within a week of the restructuring, Petitioner filed a written 

complaint with Phyllis Korab, the Interim City Manager at that 

time, which alleged that Mr. McCaughan and Michael Smith——the  
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Director of Human Resources for the City, who had no authority 

whatsoever over Petitioner——had discriminated against him.   

 16.  Because the City's Director of Human Resources was 

specifically named in the complaint, Ms. Korab decided to retain 

an outside investigator to examine Petitioner's allegations.  

Ms. Korab ultimately hired Ms. Rita Craig (of "The Craig 

Group"), who had previously served as the head of the Florida 

Commission on Human Relations.     

 17.  At the conclusion of her investigation, Ms. Craig 

recommended to the City that Petitioner's office be relocated 

closer to Mr. McCaughan's office——to improve communications——and 

away from employees with whom Petitioner did not get along.
5 /  

Mr. McCaughan ultimately accepted the suggestion and moved 

Petitioner's office to the public works administration building, 

the location where his (Mr. McCaughan's) office was housed.     

 18.  In early 2010, Mr. McCaughan conducted Petitioner's 

annual performance evaluation, which was finalized on March 24, 

2011, and reviewed by Petitioner one week later.  In the 

evaluation, Mr. McCaughan assessed Petitioner's overall 

performance as "very effective," the second highest of five 

possible ratings, and one ranking higher than "fully effective," 

which the City equates to a "clearly satisfactory level of 

achievement."  In other words, Petitioner's overall performance 

was rated as exceeding the City's requirements.
6 / 
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D.  Ostracism 

 19.  During his final hearing testimony in this proceeding, 

Petitioner complained that some employees within the City 

refused to speak with him after the reorganization of Public 

Works.  Petitioner's testimony on this issue, which was vague at 

best, is credited only to the extent that Helen Gray, the city 

engineer, ceased communications with Petitioner following the 

restructuring.   

CONCLUSIONS OF LAW 

A.  Jurisdiction  

20.  DOAH has personal and subject matter jurisdiction in 

this proceeding pursuant to sections 120.569, and 120.57(1), 

Florida Statutes. 

B.  Introduction 

21.  The Florida Civil Rights Act of 1992 ("the FCRA") is 

codified in sections 760.01 through 760.11, Florida Statutes, 

and section 509.092, Florida Statutes.   

22.  "The [FCRA], as amended, was patterned after Title VII 

of the Civil Rights Acts of 1964 and 1991 . . . as well as the 

Age Discrimination in Employment Act . . . .  Federal case law 

interpreting [provisions of] Title VII and the ADEA is 

[therefore] applicable to cases arising under [the FCRA]."  Fla. 

State Univ. v. Sondel, 685 So. 2d 923, 925 n.1 (Fla. 1st DCA 

1996); Joshua v. City of Gainesville, 768 So. 2d 432, 435 (Fla. 
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2000)("The [FCRA's] stated purpose and statutory construction 

directive are modeled after Title VII of the Civil Rights Act of 

1964"); Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 21 

(Fla. 3d DCA 2009)("Because the FCRA is patterned after Title 

VII of the Civil Rights Act of 1964 . . . we look to federal 

case law").   

23.  Among other things, the FCRA makes certain acts 

unlawful employment practices and gives the FCHR the authority——

if it finds following an administrative hearing conducted 

pursuant to sections 120.569 and 120.57, that such an unlawful 

employment practice has occurred——to issue an order "prohibiting 

the practice and providing affirmative relief from the effects 

of the practice, including back pay."  §§ 760.10 & 760.11(6), 

Fla. Stat.  

24.  To obtain such relief from the FCHR, a person who 

claims to have been the victim of an "unlawful employment 

practice" must, within 365 days of the alleged violation, file a 

complaint containing a short and plain statement of the facts 

describing the violation and the relief sought with the FCHR, 

the EEOC, or "any unit of government of the state which is a 

fair-employment-practice agency under 29 C.F.R. ss. 1601.70-

1601.80."  § 760.11(1), Fla. Stat.   

25.  "[T]o prevent circumvention of [FCHR's] investigatory 

and conciliatory role, only those claims that are fairly 
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encompassed within a [timely-filed complaint] can be the subject 

of [an administrative hearing conducted pursuant to Sections 

120.569 and 120.57]" and any subsequent FCHR award of relief to 

the complainant.  Chambers v. Am. Trans Air, Inc., 17 F.3d 998, 

1003 (7th Cir. 1994); see also Batcher v. City of High Springs, 

FCHR Case No. 2011-358 (Fla. FCHR Dec. 7, 2011)("[F]ailure to 

include a particular charge in one's complaint filed with the 

Florida Commission on Human Relations preclude[s] the inclusion 

of the charge in one's petition for relief"); Pamphile v. FedEx, 

FCHR Case No. 2010-1893 (Fla. FCHR Nov. 3, 2011)(same as 

Batcher).       

26.  With the preceding framework in mind, the entirety of 

Petitioner's June 24, 2010, complaint reads as follows: 

I am an African American male.  I have 

worked for the said employer since January 

1981.  My title is Public Works 

Streets/Ground Superintendent.  I am well 

qualified for my position.  I am the only 

African American Superintendent.  I was 

informed by Michael Smith (W/M) and Robert 

McCoughan [sic] (W/M) that a reorganization 

of the departments was taking place.  On 

June 23, 2009, my responsibilities were 

decreased within my department and all the 

directors became distant to me and refused 

to communicate with me.  They also refused 

to allow me to fill vacant positions which 

is causing disruption in the work areas.  No 

other department was reorganized.  No other 

Superintendent is within my race.  I still 

have decreased responsibilities and this 

discrimination is now effecting [sic] my 

performance evaluations. I believe I am 
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being discriminated against by my employer 

due to my race. 

   

(emphasis added). 

  

27.  Pursuant to foregoing language, the only allegations 

that are "fairly encompassed" within Petitioner's complaint are 

that Respondent committed four discrete acts of racial 

discrimination, namely:  (1) a diminishment of Petitioner's 

supervisory responsibilities, which occurred as a result of the 

June 22, 2009, reorganization of the streets and grounds 

divisions; (2) the refusal of "directors" to communicate with 

Petitioner; (3) a prohibition against Petitioner filling vacant 

positions; and (4) the issuance of negative performance 

evaluations.  Notably, Petitioner's complaint contains no 

language that can be interpreted reasonably as an allegation 

that Respondent created a hostile work environment,
7/
 nor does 

the complaint in any manner allege that Petitioner is the victim 

of unlawful retaliation——i.e., that Petitioner engaged in a 

protected activity and Respondent committed an adverse 

employment action against him as a result.
8/
  As such, the 

undersigned must confine these proceedings to the four claims 

raised in the complaint, each of which is analyzed separately 

below.  See Helm v. Ancilla Domini College, 2012 U.S. Dist. 

LEXIS 1661, *1 (N.D. Ind. Jan. 5, 2012)("Within its discussion 

of [plaintiff's] discrimination claims, the court individually 
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considers her allegations of discrete acts"); Ware v. 

Billington, 344 F. Supp. 2d 63, 71 n.1 (D.D.C. 2004)(rejecting 

plaintiff's argument that alleged adverse employment actions 

should be considered in their totality; "This is not the law  

. . . for analyzing a discrimination claim based on disparate 

treatment . . . .  Rather, each alleged adverse action must be 

analyzed to determine if it constitutes an objectively tangible 

harm")(internal quotation marks omitted).    

C.  Reduction of Supervisory Responsibilities        

1.  Timeliness 

28.  At the outset, it is necessary to address Respondent's 

contention that Petitioner is time-barred from pursuing the 

claim that the reduction in his supervisory duties constituted 

an adverse employment action.  Specifically, Respondent argues 

that contrary to the requirements of section 760.11(1), 

Petitioner's complaint was filed with FCHR on June 24, 2010, 

more than 365 days after the re-organization of the public works 

department and modification of Petitioner's duties, which 

occurred on June 22, 2009, and was communicated to Petitioner on 

that date (and in greater detail on the following day).  See § 

760.11(1), Flat. Stat. ("Any person aggrieved by a violation of 

ss. 760.01-760.10 may file a complaint with the commission 

within 365 days of the alleged violation"); Fla. Admin. Code R. 

60Y-5.001(3) ("providing that "the date of filing shall be the 
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date of actual receipt of the complaint by the Clerk or other 

agent of [FCHR]"). 

29.   As there is no dispute that Petitioner's complaint 

was filed with FCHR on June 24, 2010, more than 365 days after 

Petitioner was informed of the reorganization, the claim is 

untimely, see St. Petersburg Motor Club v. Cook, 567 So. 2d 488, 

489 (Fla. 2d DCA 1990)("The period for filing a complaint [with 

FCHR], therefore, commenced at the time the decision was made 

and communicated to the appellee regardless of the fact that the 

effect of such decision . . . did not occur until later"), 

unless the limitations period was tolled by operation of section 

95.051, Florida Statutes.  Greene v. Seminole  Elec. Coop., 

Inc., 701 So. 2d 646, 648 (Fla. 5th DCA 1997)(holding that the 

limitations period for the filing of a discrimination complaint 

with FCHR can be equitably tolled, but only based on the acts or 

circumstances enumerated in section 95.051).   

30.  Section 95.051 provides, in relevant part, as follows: 

§ 95.051.  When limitations tolled 

(1)  The running of the time under any 

statute of limitations except ss. 95.281, 

95.35, and 95.36 is tolled by: 

 

(a)  Absence from the state of the person to 

be sued. 

 

(b)  Use by the person to be sued of a false 

name that is unknown to the person entitled  
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to sue so that process cannot be served on 

the person to be sued. 

 

(c)  Concealment in the state of the person 

to be sued so that process cannot be served 

on him or her. 

 

(d)  The adjudicated incapacity, before the 

cause of action accrued, of the person 

entitled to sue. In any event, the action 

must be begun within 7 years after the act, 

event, or occurrence giving rise to the 

cause of action. 

 

(e)  Voluntary payments by the alleged 

father of the child in paternity actions 

during the time of the payments. 

 

(f)  The payment of any part of the 

principal or interest of any obligation or 

liability founded on a written instrument. 

 

(g)  The pendency of any arbitral proceeding 

pertaining to a dispute that is the subject 

of the action. 

 

(h)  The period of an intervening bankruptcy 

tolls the expiration period of a tax 

certificate. . . .  

 

(i)  The minority or previously adjudicated 

incapacity of the person entitled to sue 

during any period of time in which a parent, 

guardian, or guardian ad litem does not 

exist, has an interest adverse to the minor 

or incapacitated person, or is adjudicated 

to be incapacitated to sue. . . .   

 

31.  As none of the circumstances enumerated in section 

95.051(1) are applicable in this proceeding, Petitioner's 

allegation regarding the diminishment of his supervisory 

responsibilities is untimely.   
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32.  Even if Petitioner's claim regarding the 

reorganization of Public Works had been timely filed, he is 

still not entitled to relief because his claim is without merit, 

for the alternative——and independently dispositive——reasons set 

forth below.   

2.  Merits 

33.  Section 760.10, Florida Statutes, provides, in 

relevant part: 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status.  

 

34.  Complainants alleging unlawful discrimination may 

prove their case using direct evidence of discriminatory intent.  

Direct evidence is evidence that, if believed, would prove the 

existence of discriminatory intent without resort to inference 

or presumption.  Denney v. City of Albany, 247 F.3d 1172, 1182 

(11th Cir. 2001); Holifield v. Reno, 115 F.3d 1555, 1561 (11th 

Cir. 1997).  Courts have held that "only the most blatant 

remarks, whose intent could be nothing other than to 

discriminate," satisfy this definition.  See Damon v. Fleming 

Supermarkets of Fla., Inc., 196 F.3d 1354, 1358-59 (11th Cir. 
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1999)(internal quotations omitted).  Often, such evidence is 

unavailable, and in this case, Petitioner presented none. 

35.  As an alternative to relying exclusively upon direct 

evidence, the law permits complainants to profit from an 

inference of discriminatory intent, if they can adduce 

sufficient circumstantial evidence of discriminatory animus, 

such as proof that the charged party treated persons outside of 

the protected class (who were otherwise similarly situated) more 

favorably than the complainant was treated.  Such circumstantial 

evidence, when presented, constitutes a prima facie case. 

36.  In McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

802-803 (1973), the U.S. Supreme Court articulated a scheme for 

analyzing employment discrimination claims where, as here, the 

complainant relies upon circumstantial evidence of 

discriminatory intent.  Pursuant to this analysis, Petitioner 

has the initial burden of establishing by a preponderance of the 

evidence a prima facie case of unlawful discrimination, which 

requires proof that he (1) is a member of a protected class; (2) 

was qualified for the position; (3) was subject to an adverse 

employment action; and (4) was treated less favorably than other 

similarly situated employees.  Alvarez v. Royal Atl. Developers, 

Inc., 610 F.3d 1253, 1264 (11th Cir. 2010); Ramsey v. Henderson, 

286 F.3d 264, 268 (5th Cir. 2002). 
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37.  Failure to establish a prima facie case of 

discrimination ends the inquiry.  Ratliff v. State, 666 So. 2d 

1008, 1012 n.6 (Fla. 1st DCA 1996).  If, however, the 

complainant succeeds in making a prima facie case, then the 

burden shifts to the accused employer to articulate a 

legitimate, non-discriminatory reason for its complained-of 

conduct.  Alvarez, 610 F.3d at 1264.  This intermediate burden 

of production, not persuasion, is "exceedingly light."  Turnes 

v. Amsouth Bank, N.A., 36 F.3d 1057, 1061 (11th Cir. 1994).  If 

the employer carries this burden, then the complainant must 

establish that the proffered reason was not the true reason but 

merely a pretext for discrimination.  St. Mary's Honor Ctr. v. 

Hicks, 509 U.S. 502, 516-518 (1993); Alvarez, 610 F.3d at 1264.  

Despite these shifts in the burden of production, "the ultimate 

burden of persuasion remains on the plaintiff to show that the 

defendant intentionally discriminated against her."  Alvarez, 

610 F.3d at 1264; Wilson v. B/E Aerospace, Inc., 376 F.3d 1079, 

1088 (11th Cir. 2004).    

38.  It is undisputed that Petitioner, an African-American, 

is a member of a protected class.  As such, Petitioner satisfied 

the first prong of a prima facie case of employment 

discrimination.   

39.  The second prong of the test has also been satisfied, 

as sufficient evidence was presented from which the undersigned 
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can conclude that Petitioner possessed the basic skills 

necessary for the performance of the job.  See Gregory v. Daly, 

243 F.3d 687, 696 (2d Cir. 2001)(holding that a plaintiff "need 

only make the minimal showing that she possesses the basic 

skills necessary for performance of [the] job" to satisfy the 

requirement that the plaintiff was qualified for the 

position)(internal citations and quotations omitted).     

40.  Turning to the third prong, the undersigned must 

determine if the diminishment of Petitioner's supervisory 

responsibilities constitutes an adverse employment action.  

Although an adverse action need not be an ultimate employment 

decision——e.g., termination, failure to hire, or demotion——it 

must meet a threshold level of substantiality.  Grimsley v. 

Marshalls of MA, Inc., 284 Fed. Appx. 604, 608 (11th Cir. 2008).  

While evidence of direct economic consequences is not always 

required, "to prove adverse employment action under Title VII's 

anti-discrimination clause, an employee must show a serious and 

material change in the terms, conditions, or privileges of 

employment."  Id. at 608.  Petitioner's "subjective perception 

of the seriousness of the change is not controlling; rather this 

issue is viewed objectively from the perspective of a reasonable 

person under the circumstances."  Id.    

41.  A useful and persuasive application of the "serious 

and material change in the terms, conditions, or privileges of 
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employment" standard is provided by Byrne v. Alabama Alcoholic 

Beverage Control Board, 635 F. Supp. 2d 1281 (M.D. Ala. 2009).  

In Byrne, the plaintiff alleged, inter alia, that the complete 

removal of her supervisory responsibilities——allegedly due to 

her gender——constituted an adverse employment action.  In 

rejecting the plaintiff's argument and entering summary judgment 

for the employer, the court found it significant that no 

modification of pay or benefits accompanied the reduction of 

duties: 

An "indispensable element" of Ms. Byrne's 

prima facie case on her Title VII gender 

discrimination claim alleging disparate 

treatment is proof of an "adverse employment 

action."  Davis v. Town of Lake Park, 245 

F.3d 1232, 1246 (11th Cir. 2001). 

 

* * * 

 

On the facts presented, the removal of Ms. 

Byrne's supervisory responsibilities and the 

shift of her post-reorganization duties to 

those more clerical are not the type of 

serious and material changes contemplated by 

Davis. See Davis, 245 F.3d at 1232 (noting 

that changes in job duties generally do not 

constitute an adverse employment action) . . 

. . As observed in Davis, "[A]pplying the 

adverse action requirement carefully is 

especially important when the plaintiff's 

claim is predicated on his disagreement with 

his employer's reassignment of job tasks."  

245 F.3d at 1244.  Such claims "strike at 

the very heart of an employer's business 

judgment and expertise," and, in particular, 

with regard to public entities, their 

responsibility of "balanc[ing] limited 

personnel resources with the wide variety of 

critically important and challenging tasks 

https://www.lexis.com/research/buttonTFLink?_m=53bd658e6e09d9509d14e6c62ee7d05e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b635%20F.%20Supp.%202d%201281%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=129&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b245%20F.3d%201232%2c%201244%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAz&_md5=5f3bf4aa1fad26ccd35998ae5b5f02ec
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expected of them by the public."  Id.  Here, 

it is undisputed that no economic harm 

accompanied these changes in Ms. Byrne's job 

tasks, and the court finds that Ms. Byrne 

has not presented an "unusual" set of 

circumstances.  Id. at 1245; see also id. 

(citing as an example of an "unusual 

instance[]" McNely v. Ocala Star-Banner 

Corp., 99 F.3d 1068, 1077-78 (11th Cir. 

1996), in which the court held that the jury 

should have been permitted to consider as a 

basis for the plaintiff's discrimination 

claim that he was stripped of his 

supervisory duties in the newspaper's camera 

department and assigned to clean toilets as 

a janitor). 

 

Id. at 1292-93 (emphasis added); Chavez v. Dakkota Integrated 

Sys., LLC, 2011 U.S. Dist. LEXIS 58382 (W.D. Ky. May 27, 2011) 

("Plaintiff has also argued that he suffered an adverse 

employment action by and through the removal of her supervisory 

duties . . . and the issuance of a low annual evaluation.  It is 

clear from the record that these actions do not constitute 

adverse employment actions because they did not materially 

affect or alter Plaintiff's employment.  At the time these 

actions were taken, Plaintiff did not suffer any reduced 

benefits or incur any direct economic harm.").    

42.  Turning to the facts of the instant case, it is true, 

as Petitioner asserts, that his supervisory responsibilities 

were decreased significantly pursuant to the June 2009 

reorganization.  However, as Petitioner remains at the same 

level in the hierarchy of Public Works——a superintendent——and 
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continues to enjoy the same pay and benefits, the undersigned 

concludes that the reduction of Petitioner's supervisory duties 

does not constitute an adverse employment action. See Byrne, 635 

F. Supp. 2d at 1292-93.  As such, Petitioner's prima facie case 

fails.   

43.  Even assuming, arguendo, that Petitioner could 

establish a prima facie case, Respondent has proffered a 

legitimate, non-discriminatory reason for the action——to improve 

efficiency within the public works department——that Petitioner 

has failed to refute as a mere pretext for discrimination.  See 

Combs v. Plantation Patterns, 106 F.3d 1519, 1538 (11th Cir. 

1997)(holding that a plaintiff must show "such weaknesses, 

implausibilities, inconsistencies, incoherencies, or 

contradictions in the employer's proffered legitimate reasons 

for its action that a reasonable factfinder could find them 

unworthy of credence"). 

D.  Performance Evaluations 

44.  Turning to the issue of performance evaluations, only 

Petitioner's March 24, 2010, evaluation occurred within 365 days 

of the date he filed his complaint with FCHR.  See § 760.11(1), 

Flat. Stat. ("Any person aggrieved by a violation of ss. 760.01-

760.10 may file a complaint with the commission within 365 days 

of the alleged violation").  Accordingly, Petitioner's 

evaluations from 2000 through 2009, which were not timely 
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challenged, will not be examined as possible adverse employment 

actions.   

45.  With respect to the March 24, 2010, evaluation, 

Petitioner's claim fails for the simple reason that Mr. 

McCaughan rated him "very effective"——the second highest ranking 

(out of five possibilities), which cannot be construed as 

anything but positive.  See Watson v. Potter, 35 Fed. Appx. 261, 

264 (7th Cir. 2002)(rejecting contention that rating performance 

as "very good" rather than "outstanding" constituted an adverse 

action;  "Moreover, [plaintiff] did not refute [defendant's] 

position that a 'very good' rating is indeed a positive 

performance rating").  For this reason alone, Petitioner is 

unable to demonstrate that the evaluation constitutes an adverse 

employment action. 

46.  Even assuming, arguendo, that the March 2010 

evaluation can be characterized as negative, Petitioner's claim 

nevertheless fails due to the absence of any evidence that he 

suffered a "connected tangible injury, such as a loss in 

benefits, ineligibility for promotional opportunities, or . . . 

formal discipline."  Anderson v. UPS, 248 Fed. Appx. 97, 100 

(11th Cir. 2007); Douglas v. Preston, 559 F.3d 549, 552 (D.C. 

Cir. 2009)(observing that a performance evaluation only 

constitutes an adverse employment action where it adversely 

affects the employee's salary or chances for advancement).   
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47.  For these reasons, Petitioner cannot establish a prima 

facie case of discrimination based upon the March 24, 2010, 

evaluation.    

E.  Refusal to Communicate 

48.  Petitioner next alleges, as an additional adverse 

employment action, that "all the directors became distant . . . 

and refused to communicate" with him subsequent to the June 2009 

reorganization.   

49.  As detailed in the findings of fact above, the 

credible evidence demonstrates that only one City employee——

Helen Gray, the city engineer——refused to communicate directly 

with Petitioner after the restructuring.  Such a grievance, 

which is nothing more than a common workplace slight, falls 

woefully short of an adverse employment action.  See Harmon v. 

Home Depot USA, Inc., 130 Fed. Appx. 902, 904 (9th Cir. 

2005)("Ostracism, however, is not an adverse employment 

action"); Williams v. City of Kansas City, Mo., 223 F.3d 749, 

754 (8th Cir. 2000)(holding that defendant's "silent treatment 

of [plaintiff] is at most ostracism, which does not rise to the 

level of an actionable adverse employment action"); Roberts v. 

Segal Co., 125 F. Supp. 2d 545, 549 (D.D.C. 2000)("The fact that 

plaintiff believes she was getting the cold shoulder from her 

co-workers does not constitute . . . an adverse personnel 

action").  Petitioner is therefore unable to establish a prima 
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facie case of discrimination based upon an alleged failure to 

communicate by his co-workers.    

F.  Filling of Positions 

 50.  Petitioner's final allegation of discrimination is 

that Respondent prohibited him from filling vacant positions 

within his department from 2007 through 2010.   

 51.  First, as Respondent correctly notes, Petitioner's 

claim is untimely to the extent that he wishes to challenge acts 

that occurred more than 365 days before June 24, 2010, the date 

Petitioner filed his discrimination complaint with FCHR.  See § 

760.11(1), Fla. Stat.  Accordingly, Petitioner's challenge must 

be confined to any limitation on the filling of positions that 

occurred on or after June 24, 2009.  See id.              

52.  While it is true, as Petitioner alleges, that he was 

prohibited from filling non-essential positions throughout 2009 

and 2010, he fails to acknowledge that this limitation was 

imposed pursuant to a hiring freeze that applied to all 

departments within the City of Pompano Beach.  As there is no 

evidence whatsoever that Petitioner was treated differently than 

any other department head or supervisor, he is unable to 

establish a prima facie case of discrimination.  See Alvarez v. 

Royal Atl. Developers, Inc., 610 F.3d 1253, 1264 (11th Cir. 

2010)(holding that that to establish a prima facie case of 

discrimination, a complainant must demonstrate, inter alia, that 
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he or she was treated differently than other similarly situated 

employees).     

G.  Unpleaded Discrete Acts of Discrimination 

 53.  In his Proposed Recommended Order, Petitioner 

identifies three other discrete acts that he alleges constitute 

unlawful discrimination: (1) the denial of clerical assistance; 

(2) Mr. Smith's levying of "false allegations" against him 

during the investigation by The Craig Group; and (3) Mr. Smith's 

"failure" to provide him "the same deference" as afforded to  

Mr. Herman.   

54.  As none of these claims were included in Petitioner's 

June 24, 2010, discrimination complaint, they must be rejected.  

See Batcher v. City of High Springs, FCHR Case No. 2011-358 

(Fla. FCHR Dec. 7, 2011).  Further, and as discussed below, even 

assuming that Petitioner's unpleaded claims can be properly 

considered on the merits, none rises to the level of an adverse 

employment action. 

55.  Beginning with the issue of clerical support, there 

was no credible evidence that Petitioner was denied the 

assistance he needed to perform his job functions.  Instead, the 

record evidence demonstrates that after the June 2009 

reorganization, Petitioner began to receive support from the 

clerical pool as a whole (as opposed to the previous system, 

where Petitioner was assigned a particular member of the 



 28 

clerical staff).  While the new arrangement was undoubtedly not 

to Petitioner's liking, and arguably less convenient, 

Respondent's restricting of the clerical staff does not rise to 

the level of an adverse employment action.  See Halloway v. 

Milwaukee Cnty., 180 F.3d 820, 826 (7th Cir. 1999)(holding that 

plaintiff failed to establish an adverse employment action from 

the alleged failure to provide adequate support staff where the 

alleged failure was no "more disruptive than a mere 

inconvenience").   

56.  As to the claim of false allegations, even assuming, 

arguendo, that Mr. Smith provided untruthful information 

regarding Petitioner to The Craig Group during its 

investigation, there is no evidence that Petitioner experienced 

a significant change in his employment as a result Mr. Smith's 

conduct.  Indeed, Petitioner's principal complaint in this 

proceeding——the partial removal of his supervisory 

responsibilities——occurred prior to the Craig Group's 

investigation.  As such, Mr. Smith's allegations against 

Petitioner, even if untrue, do not rise to the level of an 

adverse employment action.  See Benningfield v. City of Houston, 

157 F.3d 369, 376 (5th Cir. 1998)("[Plaintiff] alleges that she 

was falsely accused of attempting to sabotage the fingerprint 

identification system.  Assuming that these allegations are 

true, mere accusations, without more, are not adverse employment 
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actions"); Zhang v. Rolls-Royce, Seaworthy Sys., Inc., 2012 U.S. 

Dist. LEXIS 933 (E.D. Va. Jan. 5, 2012)(concluding that 

employer's supposed false allegations against plaintiff, which 

resulted in no changes in the terms or conditions of plaintiff's 

employment, did not constitute an adverse employment action); 

see also Mitchom v. Bi-State Dev. Agency, 43 Fed. Appx. 958, 

958-59 (7th Cir. 2002)(holding that plaintiff, who suffered no 

significant change in his employment status, did not sustain an 

adverse employment action where employer refused to purge a 

"false accusation" from plaintiff's employment record). 

57.  Finally, Petitioner's contention that Mr. Smith 

scrutinized him for certain behavior (e.g., treating 

subordinates poorly), yet defended William Herman in the wake of 

similar misconduct, even if true, does not constitute an adverse 

employment action.  See McKinnon v. Gonzales, 642 F. Supp. 2d 

410, 426 (D.N.J. 2009)(stressing that allegations of 

"micromanaging" and "increased scrutiny" do not constitute 

materially adverse employment actions).
9/
     

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order adopting the Findings of Fact and 

Conclusions of Law contained in this Recommended Order.  
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Further, it is RECOMMENDED that the final order dismiss the 

Petition for Relief.   

DONE AND ENTERED this 25th day of January, 2012, in 

Tallahassee, Leon County, Florida. 

 

S 
___________________________________ 

Edward T. Bauer 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675  

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 25th day of January, 2012. 

 

 

ENDNOTES 

 
1/
  In its Proposed Recommended Order and witness list, 

Respondent spells Ms. Newbold's given name "Kristie," as opposed 

to the spelling contained in the final hearing Transcript, 

"Christy."  As it is unclear which is correct, the undersigned 

has deferred to the Transcript.     

 
2/
  Portions of the conclusions of law section of Petitioner's 

Proposed Recommended Order, as well as paragraphs 34 through 37 

of this Recommended Order, borrow heavily from the undersigned's 

earlier order in King v. Department of Corrections, Case No. 10-

4818 (Fla. DOAH July 22, 2011).   

 
3/
  Mr. Ketchum, Mr. McRay, and Mr. Tench also lodged complaints 

regarding Petitioner with Ms. Phyllis Korab, who began her 

employment with the City in 2005.  Ms. Korab, who presently 

serves as an Assistant City Manager, acted as the Interim Public 

Works Director from April 2006 through September 2006 and as the 
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Interim City Manager from May 2007 through July 2007 (and again 

from June 2009 through December 2009).   

 
4/
  Notwithstanding the hiring freeze, on October 29, 2008, Mr. 

McCaughan authorized Petitioner to fill three vacant positions.     

 
5/
  Ms. Craig's opinion regarding the merits of Petitioner's 

allegations of discrimination are of no moment in this 

proceeding, and therefore will not be discussed.    

 
6/
  Petitioner also received an overall rating of "very 

effective" in his 2011 evaluation.   

 
7/
  Even assuming that Petitioner alleged the existence of a 

hostile work environment, none of the supposed wrongs enumerated 

in the complaint——a reduction of supervisory duties, one or more 

negative evaluations, a refusal to communicate by certain 

directors, and a freeze on new hires——can be properly brought 

under a hostile environment claim, which centers on acts of 

discriminatory ridicule, intimidation, and/or insult.  See 

McCann v. Tillman, 526 F.3d 1370, 1379 (11th Cir. 2008)("As the 

district court properly found, the remainder of McCann's 

allegations concern patterns of discrimination practiced against 

black employees, which constitute discrete acts that must be 

challenged as separate statutory discrimination and retaliation 

claims.  These cannot be brought under a hostile environment 

claim that centers on discriminatory intimidation, ridicule, and 

insult")(internal quotations omitted); Patterson v. Johnson, 391 

F. Supp. 2d 140, 146 (D.D.C. 2005)(holding that plaintiff could 

not "sweep[] [his allegations of discrete acts of 

discrimination] under the rubric of a hostile work environment 

claim"); Ware v. Billington, 344 F. Supp. 2d 63, 71 n.1 (D.D.C. 

2004)(noting that plaintiff's litany of alleged adverse 

employment actions could not be pleaded correctly under a 

hostile work environment theory); see also Holmes-Martin v. 

Sebelius, 693 F. Supp. 2d 141, 165 (D.D.C. 2010)(concluding that 

plaintiff's claims that her job responsibilities were reduced, 

that she was publicly criticized, excluded from meetings, 

received unrealistic deadlines, and received unwarranted 

criticism in her performance evaluations were not sufficiently 

severe or pervasive to support a hostile work environment 

claim); Pearsall v. Holder, 610 F. Supp. 2d 87, 98-99 (D.D.C. 

2009)(dismissing hostile work environment claim where plaintiff 

alleged the assignment of an inferior office, the denial of 

training, exclusion from meetings, and the underutilization of 

his skills and experience). 
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8/
  Petitioner could have easily alleged retaliation in his 

compliant with FCHR by checking the box next to "Retaliation," 

which is pre-printed on the form.     

 
9/
  Although not pleaded in his discrimination complaint or 

addressed in the conclusions of law portion of his Proposed 

Recommended Order, Petitioner offered extensive testimony 

concerning the City's relocation of his office, an act that 

Petitioner suggests was discriminatory.  It is well-settled, 

however, that an office change——even to an undesirable setting—— 

does not constitute an adverse employment action.  See Reiter v. 

Metro. Trans. Authority of N.Y., 224 F.R.D. 157, 169 (S.D.N.Y. 

2004)(noting that loss of desirable office space does not, by 

itself, constitute an adverse employment action); Obi v. Anne 

Arundel Cnty., 142 F. Supp. 2d 655, 674 (D. Md. 2001)(finding 

that new office assignment, which caused plaintiff to feel 

cramped and inconvenienced, did not constitute an adverse 

employment action).   
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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Case No. 11-5199 

   

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing was held in these 

consolidated cases on December 12 and 13, 2011, in Tallahassee, 

Florida, before E. Gary Early, a designated Administrative Law 

Judge of the Division of Administrative Hearings.  

APPEARANCES 

For Petitioner:  Anne Boland, pro se 

      Post Office Box 10253  

      Tallahassee, Florida  32302 

 

For Petitioner:  Michael Younger, pro se  

      Post Office Box 503  

      Tallahassee, Florida  32302 
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For Respondent:  Gretchen Kelley Brantley, Esquire 

     Kurt E. Ahrendt, Esquire 

      Office of the Attorney General 

      The Capitol, Plaza Level 01 

      Tallahassee, Florida  32399-1050 

  

STATEMENT OF THE ISSUE 

 Whether the Petitioners were subject to an unlawful 

employment practice by Respondent, the Florida Division of 

Emergency Management (DEM), on account of their sex or marital 

status in violation of section 760.10, Florida Statutes. 

PRELIMINARY STATEMENT 

 On March 23, 2011, Petitioner, Anne Boland (Boland), filed 

an Employment Claim of Discrimination with the Florida 

Commission on Human Relations (FCHR) which alleged that the DEM 

violated section 760.10, Florida Statutes, by discriminating 

against her on the basis of her sex and marital status.  The 

Employment Claim of Discrimination alleged that Boland was 

constructively discharged from employment with the DEM based on 

an “inappropriate relationship” with her supervisor, Michael 

Younger. 

 On September 7, 2011, the FCHR issued a Determination: No 

Cause and a Notice of Determination: No Cause, by which the FCHR 

dismissed Boland‟s claim of discrimination.  On October 10, 2011, 

Ms. Boland filed a Petition for Administrative Hearing with the 

Commission.  On October 11, 2011, the FCHR transmitted the 
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Petition to the Division of Administrative Hearings to conduct a 

Final Hearing.  

 On March 23, 2011, Petitioner, Michael Younger (Younger), 

filed an Employment Claim of Discrimination with the Florida 

Commission on Human Relations (FCHR) which alleged that the DEM 

violated section 760.10, Florida Statutes, by discriminating 

against him on the basis of his sex and marital status.  The 

Employment Claim of Discrimination alleged that Younger was 

constructively discharged from employment with the DEM based on 

an “inappropriate relationship” with his subordinate employee, 

Anne Boland. 

 On September 8, 2011, the FCHR issued a Determination: No 

Cause and a Notice of Determination: No Cause, by which the FCHR 

dismissed Younger‟s claim of discrimination.  On October 10, 

2011, Mr. Younger filed a Petition for Administrative Hearing 

with the Commission.  On October 11, 2011, the FCHR transmitted 

the Petition to the Division of Administrative Hearings to 

conduct a final hearing. 

 By Orders dated October 19, 2011, the cases were 

consolidated, and the date of the final hearing was set for 

December 12 and 13, 2011.  The hearing was held as scheduled.   

 At the final hearing, Petitioners testified on their own 

behalves.  Petitioners‟ Exhibits 1-4, 7-10, 15, 19-21, 31-32, 34, 

and 36-37 were received into evidence.  Petitioners proffered two 
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exhibits that were not received into evidence, and have not been 

considered in this Recommended Order.  Those exhibits have been 

separately marked, and will travel with the record of this 

proceeding.  The DEM presented the testimony of Mr. Younger, Mark 

Helms, the DEM Personnel Officer, and Gwen Keenan, who was, at 

all times pertinent to this proceeding, the Bureau Chief for the 

DEM Bureau of Compliance and Planning.  Respondent‟s Exhibits 2-

3, and 14-20 were received into evidence.   

 The four-volume Transcript was filed on January 12, 2012.  

Respondent timely filed its Proposed Recommended Order.  

Petitioners filed their Proposed Recommended Order on January 26, 

2012.  Both have been considered in the preparation of this 

Recommended Order.  References to statutes are to Florida 

Statutes (2011) unless otherwise noted. 

FINDINGS OF FACT 

 1.  At all times relevant to this proceeding, Ms. Boland was 

separated from her husband, though they were not yet divorced. 

 2.  Mr. Younger was married until he was asked by his wife 

to leave the marital home on February 6, 2010.  Mr. Younger 

considered himself to be separated as of that date. 

 3.  Mr. Younger was first employed by the DEM in 2001.  On 

April 6, 2009, he was promoted to a Planning Manager position in 

the Technological Hazards Section.  In that position, he oversaw 

employees in the Radiological Emergency Preparedness (REP) 



5 
 

Program and the Risk Management Planning Program.  The Planning 

Manager position was in Select Exempt Service, which is a 

classification of supervisory and managerial positions that serve 

at the pleasure of an agency‟s senior management. 

 4.  In his position as Planning Manager, Younger was 

supervised by Shanti Smith, Administrator of the Technological 

Hazards Section.  Ms. Smith was supervised by Gwen Keenan, Bureau 

Chief for the Bureau of Compliance and Planning.
1/
 

 5.  Shortly after Younger began as Planning Manager, the DEM 

determined that there was a need to hire a Planner II in the REP 

Program.  A three-member interview panel, which included Younger, 

was established to make a recommendation for the position.  The 

panel interviewed 5 or 6 applicants, including Boland, and 

recommended the hiring of Terry Chasteen to the position. 

 6.  After Ms. Chasteen was hired, the DEM determined that 

there was a need for a second Planner II in the REP Program, and 

authorized the position to be selected from the existing pool of 

interviewed applicants.  Younger recommended Boland for the 

position, and she was thereupon hired as a Planner II under 

Younger‟s direct supervision, effective June 19, 2009.   

 7.  At the time he recommended that she be hired as a 

Planner II, Younger was well-acquainted with Boland.  Beginning 

in 2008, while employed in the DEM Mitigation Planning Unit, 

Boland began communicating with Younger via Twitter.  In the fall 
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of 2008, Boland attended a seminar at which Younger was a 

presenter.  On December 12, 2008, Boland was hired to a position 

in the Technological Hazards Section, and was assigned a desk 

about ten feet from Younger‟s office.  They interacted in April 

2009, regarding flooding in Hamilton County, Florida.  There is 

no evidence that, at the time of Younger‟s hiring recommendation 

of Boland, their familiarity with one another was anything but 

work related. 

 8.  The Planner II position to which Boland was hired was 

classified as a career service position.  As such, Boland was 

subject to a one-year probationary period during which the 

employee may be separated without the right to appeal through the 

career service process. 

 9.  In late June 2009, shortly after Boland was hired, she 

and Younger attended a social dinner together.  The dinner was 

held in conjunction with an Incident Management Team meeting in 

Crystal River. 

 10.  By September 2009, Boland was having personal 

discussions with Younger about details of her private life, 

including that she was separated from her husband and was 

thinking about starting to date other men.  Ms. Boland testified 

that her separation was, by that time, common knowledge around 

the DEM. 
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 11.  By early November, 2009, Younger and Boland had begun 

walking together during their lunch breaks.  During those walks, 

Younger and Boland discussed, among other things, private 

conversations Younger had been having with his wife. 

 12.  In November 2009, Younger and Boland traveled to the 

Crystal River area for business related to the Crystal River 

nuclear power plant and a proposed Levy County nuclear power 

plant.  They drove down together the day before scheduled 

activities, and stayed the night at a hotel in the area.  They 

dined together that evening.  Ms. Chasteen, who was also 

scheduled to attend the meetings, chose to drive separately the 

following morning. 

 13.  At some point in November 2009, Mrs. Younger picked 

Younger up from work, and proceeded to drive through the DEM 

parking lot.  Younger testified, unconvincingly, that 

Mrs. Younger‟s drive through the parking lot was merely to give 

his son a better look at some emergency vehicles parked nearby.  

In any event, Boland expressed concern over her action, 

perceiving it as threatening, and discussed “tactical actions” 

with Younger in the event Mrs. Younger showed up at their 

workplace. 

 14.  On November 30, 2009, Younger and Boland drove to 

Orlando, Florida to attend a series of training programs, task 

force meetings, and a FEMA Region IV Conference.  The activities 
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spanned a period of two weeks, from November 30, 2009 to 

December 11, 2009.  Ms. Chasteen, who was involved in parts of 

the scheduled activities, stayed in Tallahassee for the first 

part of the trip.  Younger and Boland elected to stay in Orlando 

over the intervening weekend. 

 15.  During the intervening weekend, Mrs. Younger discovered 

a series of Twitter messages from Younger directed to Boland.  

Some of the messages included the abbreviated term “IAU,” which 

Mrs. Younger took to mean “I adore you,” but which Younger 

testified meant “in another universe.”  The tweets are not in 

evidence, and their context cannot be ascertained.  Regardless, 

Mrs. Younger proceeded to send a series of three tweets to Boland 

from Younger‟s Twitter account.  Boland took the first two tweets 

as harassment, and the third as a threat.  Later that evening, 

Mrs. Younger called Younger and demanded that he return to 

Tallahassee.  He did not.   

 16.  The next morning, Sunday, December 6, 2009, Younger and 

Boland were driving from a meeting back to their hotel.  

Mrs. Younger was waiting for them in the parking lot with the 

couple‟s children.  Having parked away from Mrs. Younger so as to 

avoid a confrontation between her and Boland, Younger went to 

speak with his wife.  She expressed concerns over the messages 

exchanged between Younger and Boland, and “felt compelled” to say 

that she was attempting to save their marriage.  She shouted at 
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Boland from across the parking lot, but made no other attempts to 

engage her.    

 17.  Mrs. Younger stayed at the hotel that evening.  She 

again indicated to Younger that she was trying to save their 

marriage.  Mrs. Younger returned to Tallahassee the next day.  

Younger and Boland remained in Orlando for the conclusion of the 

events.  

 18.  Mrs. Younger returned to Orlando at the scheduled 

conclusion of the training and picked up Younger.  Younger 

testified that he did not ask Mrs. Younger to pick him up, and 

stated his belief that it was a waste of fuel for her to drive to 

Orlando and back.  He further testified that Mrs. Younger did not 

say why she returned to Orlando to pick him up, and he apparently 

did not ask.   

 19.  Although Boland felt threatened by Mrs. Younger‟s 

actions, neither Younger nor Boland reported the threatening 

communications or actions to anyone at DEM.  The reasons given 

were that there was no reason to believe Boland‟s fears at the 

time were “substantiated,” that Younger‟s supervisor, Shanti 

Smith, was a “gossip,” and that based on Younger‟s previous 

training and experience as a law enforcement officer, he 

perceived there to be no imminent threat arising from any of the 

events. 
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 20.  In mid-December, 2009, Younger advised his wife that he 

was attending an office party at the home of Ms. Keenan.  Younger 

did not attend the party.  He instead had dinner with Boland, 

during which they discussed matters pertaining to his personal 

life. 

 21.  On or about January 6, 2010, Younger travelled with a 

co-worker, Lou Ritter, to a task force, training, and response 

team meeting in West Palm Beach.  They returned on the evening of 

January 8, arriving in Tallahassee after dark.  Younger asked 

Mr. Ritter to drop him off at Boland‟s residence, rather than at 

his own house.  His professed -- but unconvincing -- reason for 

being dropped off at Boland‟s after a three-day out-of-town trip 

was that he needed to return a book to her.   

 22.  During the month of January, 2010, Younger spent “a 

couple of nights” at Boland‟s residence.  One of those overnight 

visits occurred while Mrs. Younger was hospitalized for suicidal 

thoughts.  Mrs. Younger‟s mother was taking care of Younger‟s 

children that evening, though Younger did not know where they 

were staying.  There was no explanation as to why Mrs. Younger‟s 

hospitalization was a reason for Younger to sleep over at 

Boland‟s house.  The reason for the second January sleepover was 

not revealed. 

 23.  On January 19, 2010, Younger asked to meet with 

Mr. Helms, the DEM Personnel Officer.  The purpose of the meeting 
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was to determine how one might accommodate a hypothetical 

situation where a supervisor is interested in dating a 

subordinate employee.  Younger indicated that it was an 

“exploratory meeting” designed merely to inquire about 

possibilities “down the road.”  Younger testified that when he 

arranged the meeting, he had not considered whether he wanted to 

engage in a relationship with Boland.  However, he knew that it 

would be improper for a supervisor to have a relationship with a 

subordinate in the chain of command.   

 24.  Younger and Boland discussed the meeting and its 

purpose beforehand, and discussed the substance of the meeting at 

length after it occurred, though neither claimed to have specific 

recollection of their discussions.  Boland understood that there 

would have to be a restructuring of the DEM organizational chart 

to accommodate a relationship with Younger.   

 25.  During the meeting with Mr. Helms, Younger asked, as a 

“hypothetical question,” what options were available to a 

supervisor who wanted to date a subordinate employee.  He 

testified that he did not reveal that his inquiry was directed 

towards a relationship with Boland, because at the time it was 

not something he was pursuing.  Given the circumstances and 

events leading up to the January 19 meeting, and the fact that he 

and Boland had prior discussions about the meeting and its 
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purpose, Younger‟s testimony that the meeting was entirely 

hypothetical seems contrived.  

 26.  Mr. Helms identified the problems associated with a 

supervisor having a relationship with a subordinate.  Those 

problems included ethical issues, issues of judgment, 

implications as to the fairness of evaluations and assignments, 

the perceptions of other employees regarding preferential 

treatment, and the possibility that the agency could be exposed 

to liability for sexual harassment if the relationship soured.  

Mr. Helms indicated in no uncertain terms that if a relationship 

with a subordinate was a possibility, Younger should “get out in 

front of the situation.”  By that, Mr. Helms meant that Younger 

should disclose the relationship before it started, and seek 

accommodation within the DEM organizational structure.  Mr. Helms 

stressed that waiting until the relationship commenced would 

entail serious consequences.  Mr. Helms memorialized the meeting 

on his calendar, but had no intention to reveal the meeting 

unless it subsequently came to light that Younger was engaged in 

a relationship that was not disclosed. 

 27.  On January 22, 2010, Younger testified that Shanti 

Smith approached him in the breezeway between their office 

buildings and asked him if he knew about Boland‟s “freaky sex 

life.”  The context in which the statement was made was not 

described.  Younger testified that the comment made him 
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uncomfortable, and that he did not respond.  Younger did not 

disclose the comment to anyone at the DEM until March 23, 2010, 

when he was faced with dismissal.  He testified that he feared 

retaliation if he complained, but identified no instance of that 

having occurred previously. 

 28.  On January 24, 2010, Younger and Ms. Smith travelled to 

Miami for work related to the Haiti earthquake relief.  At no 

time during the drive to Miami or back to Tallahassee did Younger 

make any exploratory inquiries as to how Ms. Smith, his direct 

supervisor, might respond to a potential desire by a member of 

her staff to date a subordinate because, according to Younger, 

“that was not on the radar at that time.”  However, Younger did 

reveal that he and his wife were having marital difficulties. 

 29.  At some point prior to February 6, 2010, Mrs. Younger 

directly confronted Younger with her suspicion that he was 

carrying on an intimate relationship with Boland.  On Saturday, 

February 6, 2010, Mrs. Younger asked Younger to leave the marital 

home, which he did.  Younger testified that he was not 

financially capable of staying at a hotel.  Although Younger had 

lived in Tallahassee his entire life, he apparently had no 

friends or family that he could turn to for temporary lodging.  

Thus, despite Mrs. Younger‟s belief that Boland was a cause of 

the marital collapse, and despite the fact that Boland was his 

direct subordinate, Younger determined that the only viable place 
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for him to stay was at Boland‟s house.  He arrived at her house 

on the evening of February 6.  She immediately took him in, and 

he ended up staying full-time.   

 30.  Upon returning to work on February 8, 2010, Younger 

told no one at DEM of his new living arrangement, his reason 

being that he did not “believe there was a policy that required 

[him] to do that.”  Younger also testified that because of his 

busy travel schedule, it was difficult to get everyone involved 

in the same place to relate the information regarding his moving 

to Boland‟s house.  He did not want to discuss the matter over 

the telephone, as the telephone is “sometimes less than 

reliable.” 

 31.  Younger, as Boland‟s direct supervisor, was charged 

with completing her performance evaluation.  Boland‟s evaluation 

covered her period of employment from her June 19, 2009, hire 

date to February 28, 2010.  The evaluations were due 60 days from 

February 28, 2010.  Younger testified that, at some time prior to 

March 15, 2010, he decided that he would not evaluate Boland‟s 

performance because of fears that his objectivity could be 

compromised.  He did not relate that decision to anyone at the 

DEM until questions about his relationship with Boland began to 

surface. 

 32.  On or about March 15, 2010, it came to the attention of 

Ms. Smith and Ms. Keenan that Petitioners were regularly driving 
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to work together.  Ms. Keenan instructed Ms. Smith to discuss 

whether Younger could find someone else to car-pool with, as 

regularly car-pooling with a subordinate created an appearance to 

other employees of impropriety and potential favoritism. 

 33.  Ms. Smith asked Younger about the car-pooling 

arrangement with Boland.  On direct inquiry from Ms. Smith, 

Younger denied that he and Boland were “living together.”  He 

testified that he believed his answer to be accurate since he 

maintained that his living arrangement with Boland was as friends 

and, in his mind, “living together” connoted co-habitation.  

Approximately one hour later, and having had second thoughts 

about his answer, Younger came to Ms. Smith‟s office and admitted 

that he was living at Boland‟s house.  Ms. Smith indicated that 

the arrangement was unacceptable, and that Younger should move to 

another location.  It was at or about that time that Younger 

revealed his intent to decline to evaluate Boland‟s job 

performance. 

 34.  When Ms. Smith reported back to Ms. Keenan, it was with 

the information that Petitioners were living under the same roof.  

Ms. Keenan determined that, even if the relationship were 

strictly platonic, it served to cloud the supervisor/subordinate 

relationship.  Therefore, she asked Ms. Smith to discuss the 

matter with Petitioners to ask that they make alternate 

accommodations. 
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 35.  On March 17, 2010, Younger made a travel request to 

Ms. Keenan for Boland to attend REP training on nuclear 

regulation from March 22-26, 2010.  The travel request was made 

by telephone.  The travel request did not go through Ms. Smith, 

which would have been the normal protocol.  Younger testified 

that Ms. Smith was out of the office that day, that he did not 

know where she was, and that he did not know if he could make the 

travel request to her by telephone.  No explanation was provided 

as to why it was acceptable to make a telephonic travel request 

to Ms. Keenan, but not to Ms. Smith. 

 36.  The DEM was under travel restrictions, which led 

Ms. Keenan to ask Ms. Smith if the travel request was legitimate.  

Ms. Smith determined that Ms. Chasteen was originally scheduled 

to attend the training course on her own.  When Ms. Chasteen had 

to cancel her attendance for medical reasons, Younger contacted 

Ms. Keenan to amend the travel request to authorize Boland to 

attend.  In addition, though he did not intend to go when 

Ms. Chasteen was scheduled to take the training, Younger decided 

to accompany Boland to the training in order to “audit” the 

course.  The course was the same as that attended by Petitioners 

during their November 30 - December 11, 2009, Orlando trip, and 

attended again by Younger in January 2010.  However, Younger 

testified that the December course was a “pilot” version of the 

training, and that it was sufficiently different from that being 
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offered in March to justify their attendance again.  Why Younger 

believed his attendance was not warranted when Ms. Chasteen was 

scheduled to take the training, but was warranted when Boland was 

substituted for Ms. Chasteen, was not explained.  

 37.  When advised of the circumstances surrounding 

Petitioners‟ travel, Ms. Keenan began to sort the “data points” 

that increasingly pointed to Petitioners being involved in a 

personal relationship.  At that time, the points included the 

car-pool issue, the house-sharing issue, and now the travel 

issue.  She thereupon requested the DEM Chief of Staff to cancel 

Petitioners‟ travel request, and to advise Mr. Helms of the 

situation. 

 38.  On or about March 19, 2010, Ms. Smith met with 

Mr. Helms to discuss Petitioners‟ situation.  Ms. Smith advised 

Mr. Helms of the car-pooling, the living arrangements, and the 

fact that Younger had initially denied that he was living at 

Boland‟s house.  During their conversation, Mr. Helms disclosed 

the details of his January 19, 2010 meeting with Younger.  

Ms. Smith related the information regarding the January 19, 2010, 

meeting to Ms. Keenan. 

 39.  Upon being advised of the January 19, 2010 meeting, 

which she considered to be an additional “data point,” Ms. Keenan 

met with Ms. Smith and Mr. Helms.  She determined that 

Petitioners would have the opportunity to meet with management 
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and describe the circumstances of their relationship.  If 

Petitioners denied the existence of a personal relationship, 

Ms. Keenan would take that information and consider a solution.  

If Petitioners admitted to a relationship, Ms. Keenan determined 

that there were three possibilities: dismissal, demotion, or 

resignation.  Although Ms. Keenan ultimately consulted with other 

persons in the DEM, including the acting Chief of Staff, Angela 

Peterson, and the interim Director, David Halstead, the evidence 

demonstrates that the selection of which option would be 

implemented was to be Ms. Keenan‟s alone. 

 40.  Ms. Keenan developed a script that she intended to read 

from at the March 22, 2010, meeting so as not to leave anything 

out. 

 41.  Late in the afternoon of March 22, 2010, Petitioners 

met with Ms. Keenan, Ms. Smith, and Mr. Helms.  Ms. Keenan, 

reading from her script, asked Petitioners if they were engaged 

in a personal relationship.  Boland answered immediately that 

they were.  Younger initially remained silent, but subsequently 

admitted that he and Boland were in a personal relationship.
2/
  

Both stated that they meant to come to Ms. Keenan earlier, but 

that their busy schedules prevented everyone from getting 

together.  Ms. Keenan was unimpressed with that explanation, 

since she had a well-understood open-door policy; since she made 

it clear that if any manager had an issue, they would be 
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accommodated; and since all managers, including Younger, had a 

state-issued Blackberry and Ms. Keenan‟s cell phone number.   

 42.  Ms. Keenan stripped Younger of his supervisory duties, 

presented Petitioners with the options of resignation or 

dismissal, and gave them until noon on March 23, 2010, to decide. 

 43.  After the March 22, 2010, meeting, Boland decided that 

she would submit her resignation.  She asked to speak with 

Ms. Keenan and Mr. Helms on the morning of March 23, 2010, and 

advised them of her decision.  Boland testified that it was her 

choice to resign.  She admitted that she and Younger were in a 

serious relationship, but that the relationship developed after 

she was hired in the Planner II position.  She told Ms. Keenan 

that she was sorry to have placed her in a bad situation as a 

result of her relationship with Younger, and regretted that they 

had not handled the situation better.  She stated that she hoped 

the DEM would keep Younger because he was important to the 

program.  She reiterated that it had not been her intent to 

deceive anyone at DEM about her relationship with Younger.   

 44.  Ms. Keenan did not direct Boland to resign, but 

suggested that if resignation was her decision, she speak with 

Mr. Helms for assistance in drafting a letter.  Ms. Keenan then 

left the meeting. 

 45.  Mr. Helms and Ms. Smith determined the process for 

Boland to turn in her state-issued equipment.  By 9:00 p.m. on 
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March 23, 2010, Boland submitted her letter of resignation to 

Ms. Keenan.  Although March 23, 2010, was her last day in the 

office, her final day was set as April 2, 2010.  By allowing that 

to be her last day, Boland was able to use some accumulated leave 

that she would not have been paid for due to her probationary 

status, and would receive an additional full month of health 

insurance coverage.  That severance date was, under the 

circumstances, a reasonable and generous accommodation on the 

part of the DEM. 

 46.  Also during the morning of March 23, 2010, and after 

Boland‟s meeting, Younger met with Ms. Keenan and Mr. Helms.  He 

advised them that he did not intend to resign.  He reiterated 

that he had not intended to deceive anyone, but explained that he 

was a perfectionist and had not yet found the perfect time to 

reveal the relationship.  At the March 23, 2010, meeting, Younger 

disclosed, for the first time, Ms. Smith‟s “freaky sex life” 

comment allegedly made on January 22, 2010.  Given the lack of 

materiality of the statement to any issue in this proceeding, and 

the hearsay nature of the testimony, no finding is made as to 

whether Ms. Smith actually made that comment or not.   

 47.  On March 25, 2010, Younger again advised Ms. Keenan 

that he was not going to resign, but would let the decision-

making process run its course.  Younger reiterated that he had 

not meant to deceive Ms. Keenan about the relationship.   
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 48.  Ms. Keenan determined that the totality of the 

circumstances -- especially the fact that Younger had discussed 

the issue of a superior/subordinate relationship with Mr. Helms 

in January, 2010, but ignored Mr. Helms‟ advice and instruction -

- created significant doubt as to Younger‟s judgment and 

managerial integrity.  The REP Program is one of the most 

sensitive in the agency.  Having lost all confidence in Younger‟s 

ability to effectively serve in the program, Ms. Keenan decided 

to dismiss Younger from his position.  She asked Mr. Helms to 

relate her decision to Younger.  Mr. Helms told Younger of 

Ms. Keenan‟s decision, and advised him that he still had the 

option to resign by noon on March 26, 2010. 

 49.  On the morning of March 26, 2010, Younger submitted his 

letter of resignation to Ms. Keenan.  His final day was set as 

April 16, 2010, so that he could use some accumulated leave for 

which he would not otherwise have been paid.  That severance date 

was, under the circumstances, a reasonable and generous 

accommodation on the part of the DEM. 

 50.  Ms. Keenan, as the decision-maker for the DEM in this 

matter, testified that her decision to accept the resignations of 

Petitioners or, had they not done so, to dismiss Petitioners, was 

based solely on what she considered to be an improper personal 

relationship between a supervisor and a subordinate.  She 

testified that she did not initiate or take any action based on 
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the marital status of either Petitioner.  She further testified 

that she did not initiate or take any action based on Boland‟s 

female gender or Younger‟s male gender.  Her decision would have 

been unaffected regardless of whether Petitioners were single, 

married, or divorced, and regardless of whether the gender roles 

had been reversed.  Ms. Keenan‟s testimony was credible, clear, 

and convincing, and is accepted by the undersigned. 

Comparators 

51.  The only evidence of other DEM personnel who were in 

“comparable” circumstances, but who were treated differently than 

Petitioners, involved Denise Imbler, a DEM Community Program 

Manager, and Donald Kunish, a DEM Planning Manager and 

Ms. Imbler‟s direct subordinate.  They were in their 

supervisor/subordinate organizational positions from September 

2001 until September 30, 2003.      

 52.  At some point in their professional relationship, 

Ms. Imbler and Mr. Kunish developed an attraction for one 

another.  Before acting on their mutual attraction, Ms. Imbler 

and Mr. Kunish went to their Bureau Chief, Eve Rainey, to try and 

work out an arrangement that would allow them to date one another 

without running afoul of supervisor/subordinate ethical 

considerations.  At the time of the request, Craig Fugate was the 

Director. 
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 53.  Since Ms. Imbler and Mr. Kunish disclosed their intent 

before acting on it, the DEM was willing to try and accommodate 

their request.  A number of options were considered to sever the 

supervisor/subordinate relationship, including transfers to 

different positions, and up to the resignation of one of them.  

After some consideration, the decision was made that an 

organizational change could be made that called for Mr. Kunish to 

report directly to Ms. Rainey.  Thus, Ms. Imbler would no longer 

be Mr. Kunish‟s supervisor, eliminating the DEM‟s concerns of 

ethics and managerial integrity.  The organizational change was 

implemented on October 1, 2003.  

 54.  After the organizational change was made, Ms. Imbler 

and Mr. Kunish began to see one another on a personal level.  

Since their personal issues had been revealed and resolved well 

beforehand, there were no adverse employment actions resulting 

from their relationship. 

55.  Both Ms. Imbler and Mr. Kunish were single, as opposed 

to being married but separated, thus leading Petitioners surmise 

that they were treated differently than persons outside of their 

protected class due to their marital status.  In addition, 

Ms. Imbler, the supervisor, was female while Mr. Kunish, the 

subordinate, was male, as opposed to the other way around, thus 

suggesting to Petitioners that they were treated differently due 

to their sex.  
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56.  Ms. Imbler and Mr. Kunish did not report to the same 

supervisors as did Petitioners.  Ms. Imbler and Mr. Kunish did 

not engage in conduct similar to the Petitioners.  Ms. Imbler and 

Mr. Kunish were open, direct, and forthcoming with the DEM, and 

took action before commencing their relationship to prevent 

adverse inferences as to their ethics and integrity.  In short, 

the situation involving Ms. Imbler and Mr. Kunish was materially 

dissimilar from that of Boland and Younger.  Their conduct, and 

the DEM‟s reaction to it, is distinguishable and therefore 

inapplicable as a comparator.   

Ultimate Findings of Fact 

 57.  In this case, Ms. Keenan‟s decision to take 

disciplinary action against Petitioners was based entirely on the 

realistic and good faith belief that Younger, a supervisor, and 

Boland, a subordinate employee, were carrying on a personal 

relationship without advising the DEM.  Whether the suspicion was 

accurate or not is not the issue.  Ms. Keenan thought it was 

accurate.  Even if mistaken in her belief, a personal 

relationship between a supervisor and a subordinate raises issues 

of judgment and managerial integrity, as well as ethical issues 

of preferential treatment, assignments, and performance 

evaluations that reflect on both Younger and Boland.  Those 

issues were sufficient to warrant Ms. Keenan‟s, and thereby the 

DEM‟s, decision to seek and accept Petitioners‟ resignations. 
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 58.  There was no competent, substantial evidence adduced at 

the hearing that any persons who were not members of the 

Petitioners‟ protected classes, i.e., having the marital status 

of being separated, and having their respective genders, were 

treated differently from Petitioners, or under similar 

circumstances were not subject to similar adverse employment 

actions. 

 59.  There was not a scintilla of evidence introduced at the 

hearing that Petitioners‟ marital status or sex had anything to 

do with their being discharged by the DEM, and it is expressly 

found that those factors formed no basis for the discharge of 

either Petitioner.  

CONCLUSIONS OF LAW 

 60.  Sections 120.569 and 120.57(1), Florida Statutes 

(2011), grant DOAH jurisdiction over the subject matter of this 

proceeding and of the parties. 

 61.  Section 760.10 provides, in pertinent part:  

(1)  It is an unlawful employment practice 

for an employer: 

  

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 
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 62.  Petitioners advance two claims.  First, they maintain 

that DEM discriminated against them on account of their marital 

status as “separated.”  Second, Petitioners each claim that the 

DEM discriminated against them on account of their sex, being 

female for Boland and male for Younger. 

 63.  Section 760.11(1) provides that “[a]ny person 

aggrieved by a violation of ss. 760.01-760.10 may file a 

complaint with the [FCHR] within 365 days of the alleged 

violation . . . .”  Petitioners timely filed their complaints.   

 64.  Section 760.11(7) provides that upon a determination 

by the FCHR that there is no probable cause to believe that a 

violation of the Florida Civil Rights Act of 1992 has occurred, 

“[t]he aggrieved person may request an administrative hearing 

under ss. 120.569 and 120.57, but any such request must be made 

within 35 days of the date of determination of reasonable cause. 

. . .”  Following the FCHR determination of no cause, 

Petitioners timely filed their Petitions for Relief requesting 

this hearing. 

 65.  Chapter 760, Part I, is patterned after Title VII of 

the Civil Rights Act of 1964, as amended.  When “a Florida 

statute is modeled after a federal law on the same subject, the 

Florida statute will take on the same constructions as placed on 

its federal prototype.”  Brand v. Florida Power Corp., 633 So. 2d 

504, 509 (Fla. 1st DCA 1994); see also Valenzuela v. GlobeGround 
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North America, LLC., 18 So. 3d 17 (Fla. 3rd DCA 2009); Fla. State 

Univ. v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996); Fla. Dep't 

of Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991).   

 66.  Petitioners have the burden of proving by a 

preponderance of the evidence that the DEM committed an unlawful 

employment practice.  See St. Louis v. Fla. Int'l Univ., 60 So. 

3d 455 (Fla. 3rd DCA 2011); Fla. Dep't of Transp. v. J.W.C. Co., 

Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).  

 67.  Employees may prove discrimination by direct, 

statistical, or circumstantial evidence.  Valenzuela v. 

GlobeGround North America, LLC., 18 So. 3d at 22.  Direct 

evidence is evidence that, if believed, would prove the existence 

of discriminatory intent without resort to inference or 

presumption.  Denney v. City of Albany, 247 F.3d 1172, 1182 (11th 

Cir. 2001); Holifield v. Reno, 115 F.3d 1555, 1561 (11th Cir. 

1997).  Courts have held that “„only the most blatant remarks, 

whose intent could be nothing other than to discriminate. . .‟ 

will constitute direct evidence of discrimination.”  Damon v. 

Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 1358-59 (11th 

Cir. 1999)(citations omitted). 

 68.  Petitioners presented no direct or statistical evidence 

of discrimination by the DEM in its decision to dismiss 

Petitioners.   
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 69.  In the absence of any direct evidence of discriminatory 

intent, Petitioners must rely on circumstantial evidence of such 

intent.  In McDonnell Douglas Corp. v. Green, 411 U.S. 792 

(1973), and as refined in Texas Dep‟t of Cmty. Aff. v. Burdine, 

450 U.S. 248 (1981) and St. Mary's Honor Center v. Hicks, 509 

U.S. 502 (1993), the United States Supreme Court established the 

procedure for determining whether employment discrimination has 

occurred when employees rely upon circumstantial evidence of 

discriminatory intent.  

 70.  Under McDonnell Douglas, Petitioners have the initial 

burden of establishing a prima facie case of unlawful 

discrimination.  To establish their prima facie case under 

section 760.10(1)(a), Petitioners must prove that: (1) they were 

members of a protected class; (2) that they were qualified for 

their jobs; (3) that they were subject to an adverse employment 

decision; and (4) similarly-situated employee‟s outside the 

Petitioners‟ protected class were treated more favorably.  

McDonnell Douglas Corp. v. Green, at 802; Texas Dep‟t of Cmty. 

Aff. v. Burdine, at 252-253; Burke-Fowler v. Orange Cnty., Fla., 

447 F.3d 1319, 1323 (11th Cir. 2006); Valenzuela v GlobeGround 

North America, LLC., 18 So. 3d at 22.  

 71.  If the Petitioners are able to prove their prima facie 

case by a preponderance of the evidence, the burden shifts to 

the employer to articulate a legitimate, non-discriminatory 
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reason for its employment decision.  Texas Dep‟t of Cmty. Aff. 

v. Burdine, 450 U.S. at 255; Dep‟t of Corr. v. Chandler, 582 So. 

2d 1183 (Fla. 1st DCA 1991).  The employer has the burden of 

production, not persuasion, to demonstrate to the finder of fact 

that the decision was non-discriminatory.  Dep‟t of Corr. v. 

Chandler, supra.  This burden of production is "exceedingly 

light."  Holifield v. Reno, 115 F.3d 1555, 1564 (11th Cir. 

1997); Turnes v. Amsouth Bank, N.A., 36 F.3d 1057, 1061 (11th 

Cir. 1994).  

 72.  If the employer produces evidence that the decision 

was non-discriminatory, then the complainant must establish that 

the proffered reason was not the true reason but merely a 

pretext for discrimination.  St. Mary's Honor Center v. Hicks, 

509 U.S. at 516-518.  In order to satisfy this final step of the 

process, Petitioners must “show[] directly that a discriminatory 

reason more likely than not motivated the decision, or 

indirectly by showing that the proffered reason for the 

employment decision is not worthy of belief.”  Dep‟t of Corr. v. 

Chandler, 582 So. 2d at 1186, citing Tex. Dep't of Cmty. Aff. v. 

Burdine, 450 U.S. at 252-256.  The demonstration of pretext 

“merges with the plaintiff's ultimate burden of showing that the 

defendant intentionally discriminated against the plaintiff.” 

(citations omitted)  Holifield v. Reno, 115 F.3d at 1565. 
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 73.  The law is not concerned with whether an employment 

decision is fair or reasonable, but only with whether it was 

motivated by unlawful discriminatory intent.  As set forth by the 

Eleventh Circuit Court of Appeals, “[t]he employer may fire an 

employee for a good reason, a bad reason, a reason based on 

erroneous facts, or for no reason at all, as long as its action 

is not for a discriminatory reason.”  Nix v. WLCY Radio/Rahall 

Commc‟ns, 738 F.2d 1181, 1187 (11th Cir. 1984).  In a proceeding 

under the Civil Rights Act, “[w]e are not in the business of 

adjudging whether employment decisions are prudent or fair.  

Instead, our sole concern is whether unlawful discriminatory 

animus motivates a challenged employment decision.”  Damon v. 

Fleming Supermarkets of Fla., Inc., 196 F.3d at 1361.  Moreover, 

“[t]he employer‟s stated legitimate reason . . . does not have to 

be a reason that the judge or jurors would act on or approve.”  

Dep‟t of Corr. v. Chandler, 582 So. 2d at 1187. 

Prima Facie Case 

 

 74.  The Petitioners failed to prove a prima facie case 

that their dismissal by the DEM was motivated by discriminatory 

intent based either on their marital status or their gender.  

 75.  The undersigned is willing to accept that both 

Petitioners are members of protected classes by virtue of their 

genders.  Although Younger is male, he can be considered as a 

member of a protected class, since the term “sex” in section 
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760.10 is a general term that in everyday usage can mean either 

male or female.  See Gen. Dynamics Land Sys. v. Cline, 540 U.S. 

581, 597-598 (2004); Oncale v. Sundowner Offshore Servs., 523 

U.S. 75 (1988). 

 76.  The undersigned is also willing to accept that 

Petitioner‟s status as being separated from their respective 

spouses puts them as members of a protected class.  See Donato 

v. American Telephone and Telegraph Co., 767 So.2d 1146, 1155 

(Fla. 2000)(“we hold that the term „marital status‟ as used in 

section 760.10 of the Florida Statutes means the state of being 

married, single, divorced, widowed or separated. . . .”). 

 77.  Both Petitioners established that they were qualified 

to hold their positions by virtue of their being hired to, and 

holding those positions.  See Damon v. Fleming Supermarkets of 

Fla., Inc., 196 F.3d at 1360 (“. . . plaintiffs, who have been 

discharged from a previously held position, do not need to 

satisfy the McDonnell Douglas prong requiring proof of 

qualification. . . .  [I]n cases where a plaintiff has held a 

position for a significant period of time, qualification for 

that position sufficient to satisfy the test of a prima facie 

case can be inferred.”)(citations and internal quotation marks 

omitted).  
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 78.  Both Petitioners suffered an adverse employment action, 

in that they were each compelled to resign in the face of pending 

dismissal.
3/
 

 79.  Where Petitioners have failed in the establishment of 

their prima facie case is their complete and abject failure to 

demonstrate that persons not in their protected classes were 

treated differently in comparable situations.  As established by 

the Fifth District Court of Appeal: 

“In determining whether employees are 

similarly situated for purposes of 

establishing a prima facie case, it is 

necessary to consider whether the employees 

are involved in or accused of the same or 

similar conduct and are disciplined in 

different ways.”  The employee must show 

that she and the employees outside her 

protected class are similarly situated “in 

all relevant respects.”  Thus, “the quantity 

and quality of the comparator's misconduct 

[must] be nearly identical to prevent courts 

from second-guessing employers' reasonable 

decisions and confusing apples with 

oranges.” 

 

Similarly situated employees “must have 

reported to the same supervisor as the 

plaintiff, must have been subject to the 

same standards governing performance 

evaluation and discipline, and must have 

engaged in conduct similar to the 

plaintiff's, without such differentiating 

conduct that would distinguish their conduct 

or the appropriate discipline for it.”  If a 

plaintiff fails to present sufficient 

evidence that a non-protected, similarly 

situated employee was treated more favorably 

by the employer, the defendant is entitled 

to summary judgment.  (Citations omitted) 

 



33 
 

Valenzuela v GlobeGround North America, LLC., 18 So. 3d at 22-

23. 

 80.  Ms. Imbler and Mr. Kunish, whom Petitioners identified 

as the only comparators, shared few similarities with 

Petitioners.  Therefore, Petitioners have failed to prove a prima 

facie case of discrimination, and their petitions for relief 

should be dismissed. 

Legitimate, Non-discriminatory Reason 

 81.  Assuming, for the sake of argument, that Petitioners 

made a prima facie showing (which they did not), the burden would 

shift to the DEM to proffer a legitimate non-discriminatory 

reason for its action, which at this stage is a burden of 

production, not a burden of persuasion.  Holland v. Washington 

Homes, Inc., 487 F.3d 208, 214 (4th Cir. 2007).   

 82.  The DEM met its burden by producing credible, clear, 

and convincing testimony and documentary evidence of its 

reasonable and good faith belief that Petitioners were engaged in 

an undisclosed personal relationship, and that the relationship 

adversely affected management‟s belief in Petitioners‟ judgment, 

truthfulness, and integrity.  The DEM furthermore proved that the 

disciplinary action of dismissing Petitioners was due solely to 

those reasons, and not to reasons of sex or marital status.  

Although the DEM‟s burden was light, the evidence showing its 

reason to be legitimate and non-discriminatory was overwhelming.  
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Therefore, even if Petitioners had met their burden of 

establishing a prima facie case of discrimination, the DEM has 

refuted such prima facie case by proffering a legitimate non-

discriminatory reason for Petitioners‟ constructive dismissal.  

 

Pretext 

  

83.  Assuming again, for the sake of argument, that 

Petitioners made a prima facie showing, then upon DEM‟s 

production of evidence of a legitimate non-discriminatory reason 

for its action, the burden shifted back to Petitioners to prove 

by a preponderance of the evidence that DEM‟s stated reasons 

were not its true reasons, but were a pretext for 

discrimination.  To do this, Petitioners would have to “prove 

„both that the reason was false, and that discrimination was the 

real reason‟ for the challenged conduct.”  Jiminez v. Mary 

Washington Coll., 57 F.3d 369, 378 (4th Cir. 1995), citing 

St. Mary's Honor Center v. Hicks, 509 U.S. at 515.  (emphasis in 

original).  To show pretext, Petitioners “must be afforded the 

„opportunity to prove by a preponderance of the evidence that 

the legitimate reasons offered by the defendant were not its 

true reasons, but were a pretext for discrimination.‟”  Reeves 

v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 143 (2000) 

(citations omitted).  Petitioners could accomplish this goal “by 

showing that the employer's proffered explanation is unworthy of 

https://www.lexis.com/research/buttonTFLink?_m=d45410a3d0f1de5df14e52803d50bd6d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b723%20F.%20Supp.%202d%20860%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=136&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b57%20F.3d%20369%2c%20378%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAW&_md5=1231af1e12df5c53fe711b85f2d8309a
https://www.lexis.com/research/buttonTFLink?_m=d45410a3d0f1de5df14e52803d50bd6d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b723%20F.%20Supp.%202d%20860%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=136&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b57%20F.3d%20369%2c%20378%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAW&_md5=1231af1e12df5c53fe711b85f2d8309a
https://www.lexis.com/research/buttonTFLink?_m=7562b34d823c395485b75db9c61b2ade&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b487%20F.3d%20208%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=58&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b530%20U.S.%20133%2c%20143%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAl&_md5=10a2aa1bf3e43d9e884528e114a3e7d5
https://www.lexis.com/research/buttonTFLink?_m=7562b34d823c395485b75db9c61b2ade&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b487%20F.3d%20208%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=58&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b530%20U.S.%20133%2c%20143%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAl&_md5=10a2aa1bf3e43d9e884528e114a3e7d5
https://www.lexis.com/research/buttonTFLink?_m=7562b34d823c395485b75db9c61b2ade&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b487%20F.3d%20208%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=58&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b530%20U.S.%20133%2c%20143%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAl&_md5=10a2aa1bf3e43d9e884528e114a3e7d5
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credence.”  Texas Dep‟t of Cmty. Aff. v. Burdine, 450 U.S. at 

256.   

 84.  The only evidence of pretext produced by Petitioners 

consisted of complaints of a “gossipy” supervisor who 

(allegedly) once made an inappropriate comment about Boland, 

concerns by the “gossipy” supervisor about Younger‟s job 

performance, inconsequential assumptions as to the Petitioners‟ 

marital status expressed during the March 22, 2010, meeting, and 

minor discrepancies in the sequence of events surrounding 

Petitioners‟ dismissal.  None of the evidence supports a finding 

or a conclusion that the DEM‟s proffered explanation was false, 

nor does it support an inference that the explanation was 

pretextual. 

Conclusion 

 85.  The DEM put forth uncontested evidence that 

Petitioners were discharged because they were engaged in an 

unethical personal relationship that called their judgment and 

integrity into question.  Whether Petitioners were actually 

engaged in such a relationship, as opposed to just “car-

pooling”, is irrelevant, because the DEM believed they were so 

engaged.  Section 760.10 is designed to eliminate workplace 

discrimination, but it is “not designed to strip employers of 

discretion when making legitimate, necessary personnel 

decisions,” such as the decision to discharge an employee for 
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unethical conduct.  See Holland v. Washington Homes, Inc., 487 

F.3d at 220.  Because Boland and Younger failed to put forth any 

credible evidence that the DEM had some discriminatory reason 

for discharging them, their petitions must be dismissed.   

 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED: 

 a)  that the Florida Commission on Human Relations issue a 

final order finding that Respondent, Division of Emergency 

Management, did not commit any unlawful employment practice as 

to Petitioner, Anne Boland, and dismissing the Petition for 

Administrative Hearing filed in FCHR No. 2011-1065, DOAH Case 

No. 11-5198; and 

 b)  that the Florida Commission on Human Relations issue a 

final order finding that Respondent, Division of Emergency 

Management, did not commit any unlawful employment practice as 

to Petitioner, Michael Younger, and dismissing the Petition for 

Administrative Hearing filed in FCHR No. 2011-1066, DOAH Case 

No. 11-5199. 
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DONE AND ENTERED this 26th day of January, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

E. GARY EARLY 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 26th day of January, 2012. 

 

 
1/
  Due to a reorganization of the DEM, the Bureau of Compliance 

and Planning was renamed as the Bureau of Preparedness, effective 

July 1, 2010.  However, when the organizational bill passed the 

legislature earlier in 2010, the DEM immediately began to 

internally refer to the bureau as the Bureau of Preparedness.  

Thus, exhibits and testimony that refer to the Bureau of 

Preparedness are deemed to apply equally to the Bureau of 

Compliance and Planning.  

 
2/
  During their testimony, Petitioners disputed that they 

admitted to a “personal” relationship at the March 22, 2010, 

meeting, and testified that Ms. Keenan actually asked if they 

were involved in an “inappropriate” relationship.  Petitioners 

testified that they admitted to an “inappropriate” relationship, 

but believed it related only to their car-pooling.  Given the 

events that had transpired since November 30, 2009, culminating 

with the fact that Petitioners had been living under the same 

roof for more than 6 weeks, even if Ms. Keenan used the word 

“inappropriate” instead of “personal,” Petitioners‟ testimony 

that they did not understand Ms. Keenan‟s questions to be related 

to whether they were engaged in a relationship of a more intimate 

nature than a car-pool is not credible, and is not accepted.  The 

most persuasive evidence is that Ms. Keenan asked Petitioners 
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directly whether they were engaged in a personal relationship, to 

which Boland, and eventually Younger, admitted they were. 
3/
  At the conclusion of the March 22, 2010, meeting, Boland and 

Younger were faced with an order to resign or be fired.  Having 

little or no choice in the matter, Petitioners chose to salvage 

what dignity they could, and submitted letters of resignation 

that did not burn bridges on the way out.  The undersigned 

accepts the argument that, given the circumstances, the decisions 

were not voluntary, but were constructive discharges.  As stated 

by the First District Court of Appeal: 

 

Under federal case law appellant‟s 

resignation would be considered a 

constructive discharge, meaning that a person 

may be deemed discharged if the words and 

actions of the employer would logically lead 

a prudent person to believe his tenure had 

been terminated.  NLRB v. Trumbull Asphalt 

Company, 327 F.2d 841 (8th Cir. 1964); Jack 

Thompson Oldsmobile v. NLRB, 684 F.2d 458 

(7th Cir. 1982); Young v. Southwestern S&L 

Association, 509 F.2d 140 (5th Cir. 1975). 

 

LeDew v. Unemplmt. App. Comm‟n, 456 So. 2d 1219, 1223-1224 (Fla. 

1st DCA 1984).  Accepting the resignations as constructive 

discharges supports a conclusion that Petitioners were subject to 

adverse employment decisions as a result of their relationship.  

Such a finding does not mean, however, that the adverse 

employment decisions were the result of unlawful discrimination.  
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

MARY COTTRELL, 

 

     Petitioner, 

 

vs. 

 

CONCORD CUSTOM CLEANERS, 

 

     Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 11-4572 

   

RECOMMENDED ORDER 

 

A final hearing was held in this matter before Robert S. 

Cohen, Administrative Law Judge with the Division of 

Administrative Hearings, on November 8, 2011, by video 

teleconference at sites located in Tallahassee and Pensacola, 

Florida. 

APPEARANCES 

 

 For Petitioner:  Mary Cottrell, pro se 

                  776 Backwoods Road 

                  Century, Florida  32535 

 

 For Respondent:  Christopher J. Rush, Esquire 

                  Christopher J. Rush & Associates, P.A. 

                  1880 North Congress Avenue, Suite 206 

                  Boynton Beach, Florida  33426 

 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent committed an unlawful 

employment practice by discriminating against Petitioner based 

upon her race. 
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PRELIMINARY STATEMENT 

Petitioner, Mary Cottrell, filed an Employment Complaint of 

Discrimination with the Florida Commission on Human Relations 

(FCHR) against Concord Custom Cleaners on February 16, 2011, 

claiming she was the victim of discrimination based upon her 

race.  Following an investigation of Petitioner's allegations, 

FCHR issued a Determination:  No Cause on August 11, 2011. 

On September 12, 2011, Petitioner filed a Petition for 

Relief with FCHR challenging its Determination:  No Cause.  The 

petition was forwarded to the Division of Administrative 

Hearings. 

Pursuant to notice, this matter was set for hearing before 

Administrative Law Judge Robert S. Cohen, on November 8, 2011, 

in Tallahassee, Florida.  Petitioner filed a request to set the 

hearing by video teleconferencing between sites in Pensacola and 

Tallahassee, Florida.  The hearing remained scheduled for 

November 8, 2011, and was reset by video teleconference at sites 

in Pensacola and Tallahassee, Florida. 

At the hearing, Petitioner testified on her own behalf, and 

presented the testimony of Anastarsia Martinez, Petitioner's 

daughter and also a former employee of Respondent.  Petitioner 

offered one exhibit, which was admitted into evidence.  

Respondent presented the testimony of Jerry Wienhoff and offered 

seven exhibits, all of which were admitted into evidence.   
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A transcript of the final hearing was not ordered by either 

party.  After the hearing, Respondent filed a Motion for 

Extension of Time for Filing Proposed Recommended Order, which 

was granted.  Petitioner filed a post-hearing response on 

December 6, 2011.  Respondent filed its Proposed Recommended 

Order on December 9, 2011.   

References to statutes are to Florida Statutes (2011) 

unless otherwise noted.   

FINDINGS OF FACT 

 1.  Respondent is an "employer" within the meaning of 

section 760.02(7), Florida Statutes.   

 2.  Petitioner, an African-American female, submitted an 

application for employment directly with the store manager, 

Jerry Wienhoff.  Mr. Wienhoff personally interviewed Petitioner 

and hired her within 48 hours of her application for the 

afternoon clerk position.  She began working for Respondent on 

July 21, 2009. 

3.  Petitioner received a notice of a disciplinary issue on 

March 9, 2010.  Respondent cited Petitioner for failure to 

complete her work in a timely manner.  Petitioner was warned 

that if her work did not improve, her employment would be 

terminated.   

4.  Not long after issuance of this disciplinary notice, 

Mr. Wienhoff, the store manager and Pensacola Regional Manager 
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for 17 years, began receiving complaints about Petitioner's 

behavior.  One complaint came from a long-time customer, while 

another came from a co-employee.  The complaints were that 

Petitioner treated them rudely.   

5.  During her employment, Petitioner complained that her 

work duties were heavier than those of the morning clerk.  

Mr. Wienhoff relieved Petitioner of certain duties related to 

tagging each garment dropped off during the afternoon shift.  

None of the other stores out of the four area stores had similar 

requests to remove this duty.   

6.  Petitioner testified that the morning clerk, a white 

female, Amanda Sidner, was given a lighter workload.  Petitioner 

further testified that Ms. Sidner was given additional hours 

during Petitioner's vacation, yet Petitioner was not given 

additional hours during Ms. Sidner's vacation.    

7.  Mr. Wienhoff testified and Petitioner admitted that she 

took vacation days during the same week that Ms. Sidner took 

vacation days.  Further, Petitioner was given additional hours 

during the days Ms. Sidner was on vacation, and the balance of 

those hours that Petitioner was not interested in working went 

to Petitioner's daughter, Anastarsia Martinez, also an African- 

American female.    

8.  On December 14, 2010, Petitioner was issued her second 

and final corrective action report by Mr. Wienhoff.  At that 
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time, Mr. Wienhoff terminated Petitioner due to the ongoing 

complaints about her behavior in the workplace. 

9.  Respondent also established the racial composition of 

every employee under Mr. Wienhoff's supervision.  The company 

profile in Pensacola shows a racially diverse mix of employees. 

10. Petitioner candidly testified that she never heard 

Mr. Wienhoff make racially insensitive comments to her or any 

other employee.  Her claim of discrimination is based upon 

favoritism.  She believes that other employees were treated 

better than she, but did not tie this perceived favorable 

treatment to their race. 

CONCLUSIONS OF LAW 

11. The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.569, 120.57(1), and 760.11(4)(b), Fla. Stat.   

12. Section 760.10(1)(a), Florida Statutes, states: 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 
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13. Petitioner is an "aggrieved person," and Respondent is 

an "employer" within the meaning of section 760.02(10) and (7), 

respectively. 

14. The Florida Civil Rights Act (FCRA), sections 760.01 

through 760.11, as amended, was patterned after Title VII of the 

Civil Rights Act of 1964, 42 U.S.C. 2000 et seq.  Federal case 

law interpreting Title VII is applicable to cases arising under 

the FCRA.  See Green v. Burger King Corp., 728 So. 2d 369,  

370-71 (Fla. 3d DCA 1999); Fla. State Univ. v. Sondel, 685 So. 

2d 923 (Fla. 1st DCA 1996). 

15. Petitioner has the burden of proving by a 

preponderance of the evidence that Respondent has discriminated 

against her.  See Fla. Dep't of Transp. v. J.W.C. Co., Inc., 396 

So. 2d 778 (Fla. 1st DCA 1981). 

16. The United States Supreme Court has established an 

analytical framework within which courts should examine claims 

of discrimination.  In cases alleging discriminatory treatment, 

Petitioner has the initial burden of establishing, by a 

preponderance of the evidence, a prima facie case of 

discrimination.  St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502 

(1993); Combs v. Plantation Patterns, 106 F.3d 1519 (11th Cir. 

1997). 

17. To establish a prima facie case of discrimination, 

Petitioner must establish the following:  (1) she is a member of 
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a protected class; (2) she suffered an adverse employment 

action; (3) that she received disparate treatment from other 

similarly-situated individuals in a non-protected class; and 

(4) that there is sufficient evidence of bias to infer a causal 

connection between her race and the disparate treatment.   

18. Petitioner proved that she is a member of a protected 

class as an African-American female and that she suffered an 

adverse employment action, i.e., her employment was terminated, 

she failed to prove that Respondent subjected her to different 

terms and conditions due to her race.  Petitioner was not able 

to prove she received disparate treatment from other similarly-

situated individuals in a non-protected class, and she offered 

no evidence of sufficient bias to infer a causal connection 

between her race and her alleged disparate treatment. 

19. Petitioner alleges disparate treatment based upon her 

race.  Her allegations were:  1) she was terminated due to 

customer complaints and performance issues while a white 

employee violated a work rule related to donation of abandoned 

clothes and was not terminated; 2) she was given a heavier 

workload than her white counterpart; and 3) she did not receive 

additional hours during her white counterpart's vacations.  

However, Petitioner conceded in her testimony that Ms. Sidner, 

the white co-employee, did not violate the work rule regarding 

abandoned clothes, nor any other work rule.  Thus, Petitioner 
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failed to prove or provide any evidence of unequal application 

of work rules.  Since Petitioner failed to prove by a 

preponderance of the evidence that Respondent subjected her to 

any different standard than that of other similarly situated 

employees, this claim must fail.  See Horn v. United Parcel 

Serv., Inc., 433 F. App'x 788, 2011 U.S. App. LEXIS 13973 (11th 

Cir. 2011); Jones v. Bessemer Carraway Med. Ctr., 137 F.3d 1306 

(11th Cir. 1998). 

20. Petitioner testified her workload was heavier than the 

morning shift white co-employee Ms. Sidner, yet she admitted 

that the morning shift employee had some duties she did not have 

on the afternoon shift.  Even if true, this allegation does not 

constitute an adverse employment action.  Hart v. U.S. Attorney 

Gen., 433 F. App'x 779, 2011 U.S. App. LEXIS 14075 (11th Cir. 

2011); Davis v. Town of Lake Park, 245 F.3d 1332 (11th Cir. 

2001).  Petitioner also conceded that her manager relieved her 

of the obligation to tag all of the garments delivered in the 

afternoon.  In any event, any variations between the morning and 

afternoon workloads were due to business needs or fluctuations.  

Moreover, Petitioner offered no evidence to prove her manager 

intentionally assigned her a heavier workload due to her race.  

In fact, her testimony supported the fact that Petitioner's 

manager lightened her workload at her request.  Therefore, 

Petitioner failed to prove by a preponderance of the evidence 
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that her manager assigned her a heavier workload based upon her 

race. 

21. Petitioner conceded that she did not want all of 

Ms. Sidner's vacation hours and, in fact, took two vacation days 

of her own during the five vacation days reserved by Ms. Sidner.  

Accordingly, Petitioner voluntarily took fewer hours than might 

otherwise have been available to her.  Regardless, the evidence 

proved there was no significant difference between the actual 

number of hours provided to Ms. Sidner during Petitioner's 

vacation and those worked by Petitioner during Ms. Sidner's 

vacation.  Here too, Petitioner failed to prove by a 

preponderance of the evidence that she suffered disparate 

treatment on the basis of her race; nor did she prove an adverse 

employment action.  See Hart and Davis, supra. 

22. Finally, Respondent terminated Petitioner based upon a 

legitimate, nondiscriminatory basis.  Mr. Wienhoff hired 

Petitioner almost immediately following a personal interview.  

Mr. Wienhoff warned Petitioner both verbally and in writing 

about her performance issues.  When both an employee and a  

long-time customer complained of Petitioner's workplace 

rudeness, Mr. Wienhoff terminated Petitioner's employment.  The 

record establishes that Mr. Wienhoff harbored no racial animus 

against Petitioner and, given his hiring record, against 

African-Americans generally.   
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23. Based upon the evidence and testimony offered at 

hearing, Petitioner failed to establish a prima facie case 

against Respondent for racial discrimination.  Further, 

Respondent articulated a clear nondiscriminatory reason for 

Petitioner's termination from employment.  Accordingly, 

Respondent cannot be found to have committed the "unlawful 

employment practice" alleged in the employment discrimination 

charge, which is the subject of this proceeding.  Therefore, the 

employment discrimination charge should be dismissed.  

RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law, 

it is  

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order finding that no act of discrimination was 

committed by Respondent and dismissing the Petition for Relief. 

DONE AND ENTERED this 27th day of January, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

ROBERT S. COHEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 



 11 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 27th day of January, 2012. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

                                             

                                    

MELISSA DRAYTON, 

 

     Petitioner, 

 

vs. 

 

LOWE'S HOME CENTERS, INC., 

 

     Respondent. 
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Case No. 11-5266 

RECOMMENDED ORDER 

 

 On December 1, 2011, a duly-noticed hearing was held in 

Ocala, Florida, before F. Scott Boyd, an Administrative Law 

Judge assigned by the Division of Administrative Hearings.   

APPEARANCES 

 

For Petitioner:  Melissa Drayton, pro se 

     1421 Southwest 27th Avenue, No. 2106 

     Gainesville, Florida  34471 

 

For Respondent:  Charles E. Williams, Esquire 

     Constangy, Brooks and Smith, LLP 

     100 North Tampa Street, Suite 3350 

     Tampa, Florida  33601 

                            

STATEMENT OF THE ISSUE 

 

 The issue is whether the Respondent committed an unlawful 

employment practice under section 760.10, Florida Statutes 

(2010), by discriminating against Petitioner on the basis of 

race, color, or sex, and if so, what remedy should be ordered.    
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PRELIMINARY STATEMENT 

 

On June 7, 2011, Petitioner filed a complaint with the 

Florida Human Relations Commission (Commission), alleging that 

Lowe's Home Centers, Inc., had discriminated against her based 

upon her race, color, and sex.  On September 23, 2011, the 

Commission issued a Notice of Determination of No Cause, and on 

October 12, 2011, Petitioner filed a Petition for Relief.  On 

October 12, 2011, the matter was referred to the Division of 

Administrative Hearings for assignment of an administrative law 

judge. 

The case was noticed for hearing on December 1, 2011, in 

Ocala, Florida.  Petitioner testified and offered six exhibits.  

Petitioner's Exhibits 1 through 3 as well as 5 and 6 were 

admitted into evidence.  Petitioner's Exhibit 4, a Decision of 

Appeals Referee, was found not relevant and was not admitted.  

Respondent presented the testimony of three witnesses and 

offered seven exhibits.  Respondent's Exhibits 1 through 4 as 

well as 6 and 7 were admitted.  Respondent's Exhibit 5, a 

memorandum regarding Petitioner's conduct, was not admitted 

because Petitioner had not seen it before and it had not been 

provided to Petitioner as provided in the Order of Pre-hearing 

Instructions.   
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The one-volume Transcript of the proceedings was filed with 

the Division on December 13, 2011.  Both parties timely 

submitted Proposed Recommended Orders, which were considered. 

FINDINGS OF FACT 

1.  Lowe's Home Centers, Inc. (Lowe's) is a retail sales 

corporation that does business in Florida and employs over 15 

employees.   

2.  Melissa Drayton, Petitioner in this case, is an 

African-American woman who began working for Respondent as a 

part-time cashier in February of 2008.        

3.  At the time she was hired, Petitioner was made aware of 

Lowe's policies prohibiting discrimination and various methods 

to report it, including direct communications to management, to 

human resources personnel, through a toll-free telephone line, 

and through a website. 

4.  Petitioner worked for the Respondent in a part-time 

capacity for a period of approximately two years without any 

"write-ups" or disciplinary action of any kind. 

5.  Petitioner received positive "star development" 

performance reviews between 2008 and 2010, and received pay 

increases. 

6.  At some point between 2008 and 2010, Petitioner also 

received a "corporate compliment" for excellent performance.  
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7.  Petitioner submitted a "request for consideration" form 

asking to be transferred from cashier to a sales position in 

home décor or other department in the store.   

8.  Petitioner talked with Mr. Lee Walker, the Store 

Manager, about her desire to move to the home décor department.  

Mr. Walker told Petitioner that he would "give her the 

opportunity providing we followed the steps and went from 

there."   

9.  At a meeting with Petitioner present, Mr. Walker told 

the Assistant Manager responsible for the paint and home décor 

department that Petitioner would soon be moving to home décor. 

10.  At a later point, Mr. Walker told Petitioner that 

Lowe's was shorthanded at the front of the store and that they 

needed to keep her up front.  He told her that provided they got 

everything filled in time, they could get her moved over.   

11.  On April 6, 2010, Petitioner was advised by 

Ms. Benjamin, the Human Resources Manager at the store 

throughout the time of Petitioner's employment, that Petitioner 

was not on the schedule to be transferred to home décor, but 

would remain a cashier.  Ms. Benjamin explained to Petitioner 

that Lowe's was short on cashiers.  Ms. Benjamin testified that 

Petitioner was then very upset when she went out on to the 

floor.  Almost immediately thereafter, Petitioner displayed rude 

and unfriendly behavior to a customer.   
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12.  On April 13, 2010, Respondent "wrote up" Petitioner 

for the incident by preparing an unfavorable Employee 

Performance Report with the "initial" block checked.  The report 

was prepared based upon Respondent's belief that on April 6, 

with unloaded items at her register which she had begun to ring 

up, Petitioner suddenly said, "I can't do this" and just walked 

away, leaving the customer standing at the register.  Petitioner 

was given an opportunity to make written comments.  Petitioner 

wrote:  

The day of the Report I told Linda I needed 

to go to the back.  I went to the back, and 

Sally came into the bathroom and I told her 

I needed to go home because I can't perform 

today.  She would not let me go home.  On 

back.  I do not try to bring my personal 

issues at work, at that point and time I 

became overwhelmed and was not able to 

perform as I usually do.  Was not allowed  

to leave by my supervisor Sally due to her 

concern for me.    

 

Petitioner testified at hearing that there was a page missing 

from this document, on which Petitioner had described issues she 

was having with management.  This testimony is not credible.  At 

the end of the comment block on the first page, Petitioner 

indicated "on back."  The back page writing begins at the top of 

the page, continues the same topic begun on the first page, and 

ends with ample space remaining.  It is not reasonable to 

conclude that Petitioner submitted an additional page on a 

different topic into the middle of her other narrative or would 
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have begun a new page without first using up the available space 

on the back of the form.  Ms. Benjamin also testified that there 

were no missing pages to the report, testimony which is 

credited.  

13.  Petitioner also testified at one point during the 

hearing that the write-ups started shortly after she began 

complaining about issues that she was having with her 

employment.  She testified at another point that she began 

complaining about these issues as soon as she started working at 

Lowe's in 2008.  Yet the evidence clearly indicates that 

Petitioner had no write-ups for a period in excess of two years, 

because her first write-up did not occur until April 6, 2010.  

Therefore both of Petitioner's statements cannot be true.  

Petitioner's testimony suggesting that the write-ups occurred as 

a response by Lowe's to her complaints about several management 

issues is rejected as not credible.  Petitioner's testimony that 

she had no write-ups for two years and that the first write-up 

occurred on the same day that she learned she was not scheduled 

to be moved to home décor is much more credible, is corroborated 

by the testimony of Ms. Benjamin, is further corroborated by 

Lowe's employee records, and is accepted as true.   

14.  Ms. Benjamin testified she could not recall any 

complaints or issues from Petitioner related to race, color, or 

gender.  She testified that Petitioner never came to Human 
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Resources to complain about discrimination.  Ms. Benjamin also 

stated she was unaware of any complaints of discrimination that 

had been filed through the toll-free number and that she would 

have been aware if complaints had been filed.  Ms. Benjamin 

testified that although complaints filed on the website about 

the store were anonymous, to her knowledge no "ethics points" 

calls regarding the store had ever been filed by any person 

during the period of Petitioner's employment.  She testified 

that had Petitioner made any complaints to her, they would have 

been investigated.  Ms. Benjamin was credible and her testimony 

on these points is accepted.    

15.  Petitioner testified that she complained to Lowe's 

about numerous issues.  She testified that she saw individuals 

"hired off the street" who were white or Hispanic that were put 

into some sales positions, but that despite Mr. Walker's 

promise, she was not transferred to a sales position, but 

remained a cashier.  She stated she had been called "nigger" by 

customers, while conceding that no employee ever used any 

derogatory racial slur towards her.  She also stated that she 

had been "cussed out" by different employees.  She had several 

concerns about the way the cashiers were managed.  In 

particular, she felt some senior employees took more breaks than 

regular employees were allowed to take.  Others were permitted 

to take longer breaks, lasting 20 to 30 minutes, rather than 
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only 15 minutes.  Petitioner testified that one employee named 

"Vanessa," whose last name was unknown, was particularly likely 

to take long breaks and was "allowed to do whatever she wanted" 

by Lowe's.  There was no evidence presented as to whether 

Vanessa was ever disciplined or was ever moved to a sales 

position.  

16.  The derogatory comments relating to race made by 

customers were abusive and were demeaning to Petitioner.  The 

instances in which customers used racial epithets were isolated 

events, however.   

17.  Petitioner discussed her concerns about the way the 

cashiers were managed with her supervisor, Ms. Sally Deckle, but 

no changes were made.  Petitioner became frustrated and felt 

that despite Lowe's "open door" policies, her concerns were 

ignored.  She believed that Lowe's failed to work with the 

employees that worked there.    

18.  When Petitioner stated to Ms. Deckel that the 

management at Lowe's was "hypocritical," Petitioner testified 

that Ms. Deckel told Petitioner to "kiss my ass" or words to 

that effect.   

19.  Petitioner testified that she went to the Assistant 

Store Manager in charge of the cashiers, Ms. Kelly Young, and 

subsequently to the store manager, Mr. Lee Walker, about 

Ms. Deckle's use of profanity.  Petitioner testified that 
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Mr. Walker only "rolled his eyes" in response and that no action 

was ever taken.  Mr. Walker did not remember this complaint. 

20.  The facts do not support the conclusion that 

Respondent discriminated against Petitioner on the basis of 

race, color or gender based upon Lowe's failure to respond to 

Petitioner's complaints.    

21.  Around the time of Petitioner's first adverse Employee 

Performance Report in April, Lowe's changed the process for an 

employee to request placement in a new position.  The form that 

had previously been used was discontinued, and was no longer 

used.  Under the new system, available positions were posted on 

the website, and employees would apply online.  Employees were 

informed of the new system though postings in the break room, 

discussions in morning meetings, articles in the newsletter, and 

the information on the website itself.  Petitioner knew or 

should have known of the new procedures.  Petitioner never 

applied to be moved to a sales position through the new system.  

22.  On June 5, 2010, Petitioner failed to deactivate an 

alarm on one of the items she rang up, because she claimed she 

was too tired to lift the box.  On June 6, 2010, Respondent 

received a complaint from a customer who had accidently 

processed the wrong form of payment by using a credit card when 

he wanted to use a debit card, or vice versa.  The complaint 

stated that Petitioner was rude and unfriendly to the customer 
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and refused to help him correct his mistake.  On June 7, 2010, 

Petitioner displayed uncooperative behavior towards co-workers 

while she was working returns and waiting for her relief.  She 

also refused to do a refund for a customer, stating she did not 

have enough money in her register, although she had $600.  

Respondent did not discuss these incidents with Petitioner at 

the time they occurred.  A second unfavorable Employee 

Performance Report was prepared on June 12, 2010, with the 

"written" block checked, that documented these incidents, which 

was the first time Respondent confronted Petitioner regarding 

the incidents.  Petitioner was given an opportunity to make 

written comments.  Petitioner wrote.  "I'm tired of all the 

issues that's going on up front as a front end cashier.  Issues 

need to be addressed."   

23.  On September 24, 2010, Petitioner received an Employee 

Performance Report with the "written" block checked, for poor 

attendance.  Again, as was the practice with all "write-ups" 

given to Petitioner in this case, the incidents were not 

discussed with Petitioner at the time they occurred, but only at 

the time of the report.  The report noted Petitioner had been 

called in six times since February.  Petitioner made no written 

comments on this report.  
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24.  On December 24, 2010, Petitioner received an Employee 

Performance Report with the "final notice" block checked for 

refusing to cover the return desk as requested by a head cashier 

to allow another employee to take a restroom break.  Petitioner 

refused because she was scheduled to leave at 3:00 p.m. and the 

request was made ten minutes before this time.  Mr. Walker 

testified that he always personally advises employees at a 

"final warning" that their employment at Lowe's is subject to 

termination if there are any further policy violations.  

Mr. Walker testified he personally made this quite clear to 

Petitioner.  Petitioner made no comments on the report.    

25.  On February 2, 2011, a customer approached 

Petitioner's cash register asking her to check a price.  

Petitioner told the customer that she could not check the price 

because she had to go, and instructed the customer to go to 

another associate.  On February 4, 2011, a customer came to 

Petitioner's register to check out.  The customer had several 

nuts and bolts and Petitioner sent the customer back to the 

department to get the item numbers instead of looking them up in 

the book.   

26.  An Employee Performance Report with the "termination" 

block checked was prepared on February 11, 2011, documenting 

these incidents.  Petitioner was given an opportunity to make 

written comments.  Petitioner wrote: 
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2-2-11  New cashier Fern was assisting 

customers.  I helped her get her line down.  

Also, it was the end of my shift.  After 

this were no more customers.  I clock out 

and went to put vest in locker the usual.  

Did not do or say anything to offend 

customers.  

 

2-4-11  Customer got in line said he didn't 

see item numbers for the bolts.  I responded 

in friendly voice all the bolts and washers 

have item numbers.  I said there is always 

someone to assist you said nicely before I 

can get booked to scan he walked away.  For 

nothing, I did nothing, I said nothing wrong 

to customer. 

 

I do not recall this complaint with this 

customer 2-2-11.  I thought I had already 

had clocked out.  That would be the only way 

I turned a customer away if I had clocked 

out.  This problem I do not recall.  I have 

been doing more customer focus.  I do not 

understand these ongoing complaints.  I'm 

not stressed or angry or having a bad day.  

I try to stay customer focused with every 

customer.  Everyone that works around me 

knows I do customer focus with every 

customer.  I do not put my foot in my mouth 

at work.  I know how these customers are, so 

I do not try to do anything to set them off.  

I have to try a good day at work.  

 

All I try my best to do is customer focus.  

All employees that work around me knows I'm 

never mean or nasty to a customer.  The 

customers some of them are very edgie people 

so why would I do or say anything to set 

them off or make them complain.  I'm not 

perfect but I know I work customer focus 

ethics when I'm scheduled to work.  Every 

time I got talked to by upper management 

about a customer complaint I looked at what 

they said I did wrong and use that as 

improvement for better customer service and 

focus and ethics.     
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27.  Petitioner was terminated from employment at Lowe's by 

Mr. Walker.  He advised Petitioner that she was being terminated 

because of too many customer complaints.  Petitioner was polite, 

shook Mr. Walker's hand, and departed.  Petitioner did not say 

anything about race discrimination, color discrimination, or 

gender discrimination at the termination meeting. 

28.  Petitioner later talked with Ms. Jenkins of the NAACP.  

Petitioner testified that Ms. Jenkins wrote, and Petitioner 

signed, an undated letter to Lowe's Regional Human Resources 

office in North Carolina.  The letter complained that Petitioner 

had been discharged unfairly.  It did not assert any 

discrimination on the basis of race, color, or gender.  This 

letter was written sometime in April of 2011.   

29.  Mr. Sloan Wilson, Lowe's Regional Human Resources 

Director, wrote a letter to Petitioner on May 26, 2011, offering 

Petitioner a cashier position in another store.  Petitioner 

declined this offer.  

30.  Petitioner filed charges of discrimination with the 

Florida Commission on Human Relations in June, 2011.  She 

testified that she had been talking to an attorney and was given 

a packet to fill out.  Petitioner stated that the charges of 

discrimination on race, color, and sex came about because 

Petitioner didn't know which one on the packet to properly fill 

out.  
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31.  Mr. Walker was "pretty shocked" when he learned that 

Petitioner had charged Lowe's with discrimination on the grounds 

of race, color, and sex.  He had talked with Petitioner on 

numerous occasions and there had been no discussion or 

complaints to him about any discrimination.  He was unaware that 

Petitioner had had such discussions with anyone in the store.  

He testified that he would have confronted any customer who used 

a racial epithet and walked them out of the store.  

32.  On October 12, 2011, Petitioner filed a Petition for 

Relief against Respondent for an unlawful employment practice, 

which was referred to the Division of Administrative Hearings 

the same day.       

CONCLUSIONS OF LAW 

 33.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties in this 

case under sections 120.569 and 120.57(1), Florida Statutes. 

 34.  The Florida Civil Rights Act, sections 760.01–760.11 

and 509.092, Florida Statutes (2010), is patterned after federal 

law contained in Title VII of the Civil Rights Acts of 1964, and 

Florida courts have determined that federal discrimination law 

should be used as guidance when construing its provisions.  See 

Fla. State Univ. v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996); 

Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st 

DCA 1991).  
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35.  Section 760.11(1) provides that an aggrieved person 

may file a complaint with the Commission within 365 days of the 

alleged violation.  Petitioner timely filed her complaint, and 

following the Commission's initial determination, timely filed 

her Petition for Relief requesting this hearing.  

36.  Respondent is an employer as that term is defined in 

section 760.02(7).   

37.  Petitioner has the burden of proving by a 

preponderance of the evidence that the Respondent committed an 

unlawful employment practice.  Fla. Dep't of Transp. v. J.W.C. 

Co., Inc., 396 So. 2d 778 (Fla. 1st DCA 1981). 

Race, Color, and Gender Discrimination Claims 

  38.  Section 760.10(1)(a) provides that it is an unlawful 

employment practice for an employer to "discriminate against any 

individual with respect to compensation, terms, conditions, or 

privileges of employment, because of such individual's race, 

color, religion, sex, national origin, age, handicap, or marital 

status." 

39.  Discrimination can be established through direct, 

circumstantial, or statistical evidence.  U. S. Postal Serv. Bd. 

of Gov'nrs v. Aikens, 460 U.S. 711, 714 (1983); Schoenfeld v. 

Babbitt, 168 F.3d 1257, 1266 (11th Cir. 1999).  Direct evidence 

of discrimination is evidence that, if believed, establishes the 

existence of discriminatory intent behind an employment decision 
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without inference or presumption.  Wilson v. B/E Aero., Inc., 

376 F.3d 1079, 1086 (11th Cir. 2004); Maynard v. Bd. of Regents, 

342 F.3d 1281, 1289 (11th Cir. 2003).    

40.  Petitioner presented testimony attempting to show 

unlawful discrimination in two contexts:  first that customers 

used racial epithets toward Petitioner and Respondent permitted 

this conduct, and second that she was treated differently by 

Respondent because she was not promoted or transferred to a home 

décor sales position.  

41.  Petitioner's testimony that customers called her 

"nigger" and that Respondent did nothing about it alleges a 

racially hostile work environment.  A prima facie case of racial 

discrimination due to a hostile work environment requires proof 

of the following elements:  (1) the employee belonged to a 

protected group; (2) the employee was subject to unwelcome 

harassment; (3) the harassment was based on a protected 

characteristic, such as race; (4) that the harassment was 

sufficiently severe or pervasive to alter the terms or 

conditions of employment and create a discriminatorily abusive 

working environment; and (5) the employer was responsible for 

such environment under either a theory of vicarious or direct 

liability.  See Miller v. Kenworth of Dothan, Inc., 277 F.3d 

1269, 1275 (11th Cir. 2002).  

https://www.lexis.com/research/buttonTFLink?_m=44817aff4390916d6e583bda14c0fc52&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Fla.%20Div.%20Adm.%20Hear.%20LEXIS%205%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=13&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b376%20F.3d%201079%2cat%201086%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=20&_startdoc=11&wchp=dGLzVzt-zSkAl&_md5=22621e61b27456df2136d75908586ee3
https://www.lexis.com/research/buttonTFLink?_m=44817aff4390916d6e583bda14c0fc52&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Fla.%20Div.%20Adm.%20Hear.%20LEXIS%205%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=13&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b376%20F.3d%201079%2cat%201086%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=20&_startdoc=11&wchp=dGLzVzt-zSkAl&_md5=22621e61b27456df2136d75908586ee3
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42.  The evidence demonstrated that Petitioner is an 

African American woman who was subjected to unwelcome racial 

epithets based upon her race and color.  These epithets were 

derogatory and abusive and were intended to be demeaning to 

Petitioner.  At issue is whether or not the harassment was 

sufficiently severe or pervasive so as to alter the terms or 

conditions of employment and create a discriminatorily abusive 

working environment, and if so, whether Respondent was 

responsible for that environment.  

43.  In order to establish that harassment affected a 

condition of employment the Petitioner must show that the 

harassment was so severe or pervasive that it altered the 

interpersonal climate of the workplace, creating an objectively 

abusive and hostile atmosphere.  Gupta v. Fla. Bd. of Regents, 

212 F.3d 571, 582 (11th Cir. 2000).   

44.  While it is clear that racial epithets at an 

"excessive and opprobrious level" may constitute an unlawful 

employment practice, a few isolated and unconnected incidents 

involving racial epithets such as those endured by Petitioner, 

do not.  See Cariddi v. Kansas City Chiefs Football Club, Inc., 

568 F.2d 87, 88 (8th Cir. 1977), Johnson v. Richmond Co., 507 F. 

Supp. 993, 996 (S.D. Ga. 1981).  As the United States Supreme 

Court has noted, the "[m]ere utterance of a racial epithet that 

engenders offensive feelings in an employee" but does not alter 
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the conditions of employment, does not present an actionable 

situation.  Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 67 

(1986) (quoting Rogers v. EEOC, 454 F.2d 234, 238 (5th Cir. Tex. 

1971)).  

45.  Moreover, the evidence did not demonstrate that 

Respondent was responsible for perpetuating a discriminatory 

environment.  Petitioner stated that no store employee had ever 

used racial epithets toward her.  Petitioner acknowledged 

familiarity with Respondent's policies against discrimination 

and various avenues to report it, yet the evidence shows that 

Petitioner made little effort to utilize them.  The evidence 

shows that she made a report of the customers' racial remarks to 

her immediate supervisor.  Both the Human Relations Manager and 

the Store Manager credibly testified that they were never 

informed.  Petitioner never escalated her complaints or used the 

toll free number or website to report these incidents.  While 

Petitioner's immediate supervisor might be faulted for not 

reporting the incidents, there was no testimony that the racial 

epithets came from a single identifiable customer or that 

Respondent failed to take reasonable action available to it to 

address the issue.  Petitioner has not proven that Respondent 

was responsible for a discriminatory environment under either a 

theory of vicarious or direct liability.  Cf. Walton v. Johnson 

and Johnson, 347 F.3d 1272, 1288 (11th Cir. 2003) (prompt and 
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reasonable action to address issues taken after situation was 

brought to respondent's attention absolved respondent of 

liability).   

46.  Petitioner also sought to prove discrimination through 

circumstantial evidence of disparate treatment.  In McDonnell-

Douglas Corp. v. Green, 411 U.S. 792 (1973), the Supreme Court 

established the analysis to be used in cases alleging claims 

under Title VII that rely on circumstantial evidence to 

establish discrimination.  This analysis was later refined in 

St. Mary's Honor Center v. Hicks, 509 U.S. 502 (1993).  

47.  Under McDonnell-Douglas, Petitioner has the burden of 

establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination.  If a prima facie case is 

established, Respondent has the burden of articulating some 

legitimate, non-discriminatory reason for the action taken 

against Petitioner.  It is a burden of production, not 

persuasion.  If a non-discriminatory reason is offered by 

Respondent, the burden shifts back to Petitioner to demonstrate 

that the offered reason is merely a pretext for discrimination.  

As the Supreme Court stated, before finding discrimination 

"[t]he factfinder must believe the plaintiff's explanation of 

intentional discrimination."  Hicks, 509 U.S. at 519.  

48.  In order to establish a prima facie case, Petitioner 

must prove:  (1) she is a member of a protected class; (2) she 
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was subject to an adverse employment action; (3) her employer 

treated similarly situated employees who were not members of the 

protected class more favorably; and (4) she was qualified for 

the job or job benefit at issue.  Gillis v. Ga. Dep't of Corr., 

400 F.3d 883, 887 (11th Cir. 2005).  

49.  Petitioner is an African-American woman and is a 

member of a protected class.  She suffered an adverse employment 

action, in that she was not permitted to advance to a position 

other than cashier.  Assuming that her two-year work history as 

a cashier for Respondent successfully demonstrated her 

qualification, despite the decline in her performance in the 

third year, the critical third element was not met.   

50.  Petitioner must show that the employees who were not 

members of her protected class were otherwise "similarly-

situated in all relevant aspects."  Knight v. Baptist Hosp. of 

Miami, Inc., 330 F.3d 1313, 1316.  "The comparator must be 

nearly identical to the petitioner, to prevent courts from 

second-guessing a reasonable decision by the employer."  Wilson 

v. B/E Aero., Inc., 376 F.3d 1079, 1091 (11th Cir. 2004).  In 

other words, Petitioner must be "matched with persons having 

similar job-related characteristics who were similarly situated" 

to Petitioner.  MacPherson v. Univ. of Montevello, 922 F.2d 766, 

775 (11th Cir. 1991).   

 

https://www.lexis.com/research/buttonTFLink?_m=8a449373d10b128a77932fc34c94833c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2010%20Fla.%20Div.%20Adm.%20Hear.%20LEXIS%20161%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=30&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b922%20F.2d%20766%2cat%20775%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLbVzk-zSkAA&_md5=13a6fb384845bbd8c051ae29d4fc3ca7
https://www.lexis.com/research/buttonTFLink?_m=8a449373d10b128a77932fc34c94833c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2010%20Fla.%20Div.%20Adm.%20Hear.%20LEXIS%20161%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=30&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b922%20F.2d%20766%2cat%20775%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLbVzk-zSkAA&_md5=13a6fb384845bbd8c051ae29d4fc3ca7
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51.  Petitioner failed to show that Respondent treated 

similarly situated employees who were not members of her 

protected class more favorably.  Petitioner offered no testimony 

or other evidence that any person placed in a sales position was 

a man.  She offered no testimony or other evidence that 

Respondent otherwise treated men more favorably.  While 

Petitioner did testify that she observed some white employees 

"hired off the street" into sales positions, there was no 

evidence as to the identity of these individuals, or any 

evidence that these persons were in any way similarly situated 

to Petitioner.  Petitioner had put in a written request for 

transfer before the procedures changed and later never applied 

for a new position using the new online system.  Petitioner 

admitted that she was not aware if anyone else had applied under 

either the old or new procedures.  Petitioner failed to identify 

any cashier, of any race, color, or gender, who had been moved 

to a sales position though Petitioner was not.  Mere conclusory 

allegations and assertions are not sufficient to meet 

Petitioner's burden.  See Earley v. Champion Int. Corp., 907 F. 

2d 1077, 1081 (11th Cir. 1990). 

52.  Petitioner failed to demonstrate a prima facie case of 

discrimination on the basis of race, color or gender.   

53.  Even assuming that Petitioner had established a prima 

facie case of discrimination, Respondent articulated a 
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legitimate non-discriminatory reason for not moving Petitioner 

into a sales position.  Respondent met that burden of production 

with the testimony of Mr. Walker and Ms. Benjamin that Lowe's 

needed cashiers and that Petitioner would not be moved until 

that shortage was addressed.  

54.  Petitioner offered no evidence to suggest that 

Respondent's reason for not moving Petitioner was simply a 

pretext for unlawful discrimination.  See Young v. Gen. Food 

Corp., 840 F.2d 825, 830 (11th Cir. 1988)("Once a legitimate, 

nondiscriminatory reason for dismissal is put forth by the 

employer, the burden returns to the plaintiff to prove by 

significant probative evidence that the proffered reason is a 

pretext for discrimination.").  

55.  The evidence showed that Petitioner had been told that 

Respondent planned on moving her out of the cashier position to 

the home décor department, a "promise" that was never fulfilled.  

Under these circumstances, it might be anticipated that the 

dashed expectations of Petitioner might result in a discontented 

employee.  However, Respondent presented a plausible business 

reason for the decision not to move Petitioner, and there was no 

evidence that the true motive was actually discrimination.  The 

decision to leave Petitioner in the cashier position may have 

been wrong, or even unfair, but there was no evidence that 

Respondent's decision had anything to do with Petitioner's race, 
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color, or gender.  Similarly, Respondent's technique of 

correcting Petitioner not by discussing violations with her 

first, at the time they occurred, but rather advising her of 

them only at the time she was being "written-up" might not be 

the management approach most likely to inspire improved employee 

behaviors.  There was no evidence, however, that this technique 

was used only with Petitioner, or that this approach had 

anything to do with Petitioner's race, color, or gender.   

56.  The law is not concerned with whether an employment 

decision is fair or reasonable, but only with whether it was 

motivated by unlawful animus.  See Nix v. WLCY Radio/Rahall 

Commc'ns, 738 F.2d 1181, 1187 (11th Cir. 1984). 

57.  Petitioner offered the Decision of Appeals Referee as 

proof that she did not engage in misconduct.  However, the 

conclusion of the Appeals Referee that Lowe's failed to prove 

misconduct in that proceeding is not binding or relevant to this 

hearing.  The standard for proving "misconduct" under the 

Unemployment Compensation law is different and more stringent 

than the standard for proving misconduct as a "nondiscriminatory 

reason" for Petitioner's dismissal that is applicable here.   

Retaliation Claim 

58.  While the checkbox for alleging a claim of retaliation 

in Petitioner's original filing with the Florida Commission on 

Human Relations was not checked, her Petition for Relief alleged 
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a retaliatory discharge.  The Florida Commission on Human 

Relations has stated that only those claims fairly encompassed 

within the complaint filed with the Commission can be the 

subject of an administrative hearing or subsequent award of 

relief to a complainant by the Commission.  Pamphile v. Fedex, 

Case No. 2010-1893 (FCHR Nov. 3, 2011). 

59.  The evidence did not show retaliation.  The court in 

Blizzard v. Appliance Direct, Inc., 16 So. 3d 922, (Fla. 5th DCA 

2009), described the elements necessary to establish a prima 

facie case of retaliation under section 760.10(7).  The 

Petitioner must demonstrate that:  (1) she engaged in a 

statutorily protected activity; (2) she suffered an adverse 

employment action; and (3) that the adverse employment action 

was causally related to the protected activity.    

60.  Section 760.10(7), provides in relevant part, "It is 

an unlawful employment practice for an employer . . . to 

discriminate against any person because that person has opposed 

any practice which is an unlawful employment practice under this 

section, or because that person has made a charge, testified, 

assisted, or participated in any manner in an investigation, 

proceeding, or hearing under this section." 

61.  There is no evidence of retaliatory discharge.  The 

evidence showed a few isolated complaints related to customer's 

making racial slurs, and no evidence that the persons making the 

https://www.lexis.com/research/buttonTFLink?_m=95b43dd710fd12ce14a73533184e3a53&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Fla.%20Div.%20Adm.%20Hear.%20LEXIS%20351%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=13&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b16%20So.%203d%20922%2cat%20926%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAl&_md5=717396632c9e5cc1321abb73303996fe
https://www.lexis.com/research/buttonTFLink?_m=95b43dd710fd12ce14a73533184e3a53&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Fla.%20Div.%20Adm.%20Hear.%20LEXIS%20351%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=13&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b16%20So.%203d%20922%2cat%20926%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAl&_md5=717396632c9e5cc1321abb73303996fe
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decision to terminate Petitioner's employment were even aware of 

these complaints.  The evidence showed, to the contrary, a 

history of customer complaints and other policy violations that 

were the basis for Respondent's action.      

RECOMMENDATION 

Upon consideration of the above findings of fact and 

conclusions of law, it is 

RECOMMENDED:  

That the Florida Commission on Human Relations enter a 

final order dismissing Petitioner's complaint.    

DONE AND ENTERED this 27th day of January, 2012, in 

Tallahassee, Leon County, Florida. 

 

S                                   

F. SCOTT BOYD 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 27th day of January, 2012. 
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issue the final order in this case.        

 



TBD | 201204 TBD.R (Unofficial Reporter) | 5/3/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 143 of 184 

 

 

 

 

 

201204 TBD.R 006 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Younger v. DEM 

CITATION: 201204 TBD.R 006 

DATE: 1/26/2012 

STATE: FL  

 

CASE NO: 

2011-01066 (FCHR) 

11-005199 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 11005198.pdf 

PAGES: 39 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

ANNE BOLAND, 

 

     Petitioner, 

 

vs. 

 

DIVISION OF EMERGENCY 

MANAGEMENT, 

 

     Respondent. 

                                

MICHAEL YOUNGER,  

 

     Petitioner, 

 

vs. 

 

DIVISION OF EMERGENCY 

MANAGEMENT, 

 

     Respondent, 

_______________________________ 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

)

)

)

)

)

)

)

)

)

)

)

  

 

 

 

 

Case No. 11-5198 

 

 

 

 

 

 

 

 

 

 

Case No. 11-5199 

   

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing was held in these 

consolidated cases on December 12 and 13, 2011, in Tallahassee, 

Florida, before E. Gary Early, a designated Administrative Law 

Judge of the Division of Administrative Hearings.  

APPEARANCES 

For Petitioner:  Anne Boland, pro se 

      Post Office Box 10253  

      Tallahassee, Florida  32302 

 

For Petitioner:  Michael Younger, pro se  

      Post Office Box 503  

      Tallahassee, Florida  32302 
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For Respondent:  Gretchen Kelley Brantley, Esquire 

     Kurt E. Ahrendt, Esquire 

      Office of the Attorney General 

      The Capitol, Plaza Level 01 

      Tallahassee, Florida  32399-1050 

  

STATEMENT OF THE ISSUE 

 Whether the Petitioners were subject to an unlawful 

employment practice by Respondent, the Florida Division of 

Emergency Management (DEM), on account of their sex or marital 

status in violation of section 760.10, Florida Statutes. 

PRELIMINARY STATEMENT 

 On March 23, 2011, Petitioner, Anne Boland (Boland), filed 

an Employment Claim of Discrimination with the Florida 

Commission on Human Relations (FCHR) which alleged that the DEM 

violated section 760.10, Florida Statutes, by discriminating 

against her on the basis of her sex and marital status.  The 

Employment Claim of Discrimination alleged that Boland was 

constructively discharged from employment with the DEM based on 

an “inappropriate relationship” with her supervisor, Michael 

Younger. 

 On September 7, 2011, the FCHR issued a Determination: No 

Cause and a Notice of Determination: No Cause, by which the FCHR 

dismissed Boland‟s claim of discrimination.  On October 10, 2011, 

Ms. Boland filed a Petition for Administrative Hearing with the 

Commission.  On October 11, 2011, the FCHR transmitted the 
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Petition to the Division of Administrative Hearings to conduct a 

Final Hearing.  

 On March 23, 2011, Petitioner, Michael Younger (Younger), 

filed an Employment Claim of Discrimination with the Florida 

Commission on Human Relations (FCHR) which alleged that the DEM 

violated section 760.10, Florida Statutes, by discriminating 

against him on the basis of his sex and marital status.  The 

Employment Claim of Discrimination alleged that Younger was 

constructively discharged from employment with the DEM based on 

an “inappropriate relationship” with his subordinate employee, 

Anne Boland. 

 On September 8, 2011, the FCHR issued a Determination: No 

Cause and a Notice of Determination: No Cause, by which the FCHR 

dismissed Younger‟s claim of discrimination.  On October 10, 

2011, Mr. Younger filed a Petition for Administrative Hearing 

with the Commission.  On October 11, 2011, the FCHR transmitted 

the Petition to the Division of Administrative Hearings to 

conduct a final hearing. 

 By Orders dated October 19, 2011, the cases were 

consolidated, and the date of the final hearing was set for 

December 12 and 13, 2011.  The hearing was held as scheduled.   

 At the final hearing, Petitioners testified on their own 

behalves.  Petitioners‟ Exhibits 1-4, 7-10, 15, 19-21, 31-32, 34, 

and 36-37 were received into evidence.  Petitioners proffered two 
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exhibits that were not received into evidence, and have not been 

considered in this Recommended Order.  Those exhibits have been 

separately marked, and will travel with the record of this 

proceeding.  The DEM presented the testimony of Mr. Younger, Mark 

Helms, the DEM Personnel Officer, and Gwen Keenan, who was, at 

all times pertinent to this proceeding, the Bureau Chief for the 

DEM Bureau of Compliance and Planning.  Respondent‟s Exhibits 2-

3, and 14-20 were received into evidence.   

 The four-volume Transcript was filed on January 12, 2012.  

Respondent timely filed its Proposed Recommended Order.  

Petitioners filed their Proposed Recommended Order on January 26, 

2012.  Both have been considered in the preparation of this 

Recommended Order.  References to statutes are to Florida 

Statutes (2011) unless otherwise noted. 

FINDINGS OF FACT 

 1.  At all times relevant to this proceeding, Ms. Boland was 

separated from her husband, though they were not yet divorced. 

 2.  Mr. Younger was married until he was asked by his wife 

to leave the marital home on February 6, 2010.  Mr. Younger 

considered himself to be separated as of that date. 

 3.  Mr. Younger was first employed by the DEM in 2001.  On 

April 6, 2009, he was promoted to a Planning Manager position in 

the Technological Hazards Section.  In that position, he oversaw 

employees in the Radiological Emergency Preparedness (REP) 



5 
 

Program and the Risk Management Planning Program.  The Planning 

Manager position was in Select Exempt Service, which is a 

classification of supervisory and managerial positions that serve 

at the pleasure of an agency‟s senior management. 

 4.  In his position as Planning Manager, Younger was 

supervised by Shanti Smith, Administrator of the Technological 

Hazards Section.  Ms. Smith was supervised by Gwen Keenan, Bureau 

Chief for the Bureau of Compliance and Planning.
1/
 

 5.  Shortly after Younger began as Planning Manager, the DEM 

determined that there was a need to hire a Planner II in the REP 

Program.  A three-member interview panel, which included Younger, 

was established to make a recommendation for the position.  The 

panel interviewed 5 or 6 applicants, including Boland, and 

recommended the hiring of Terry Chasteen to the position. 

 6.  After Ms. Chasteen was hired, the DEM determined that 

there was a need for a second Planner II in the REP Program, and 

authorized the position to be selected from the existing pool of 

interviewed applicants.  Younger recommended Boland for the 

position, and she was thereupon hired as a Planner II under 

Younger‟s direct supervision, effective June 19, 2009.   

 7.  At the time he recommended that she be hired as a 

Planner II, Younger was well-acquainted with Boland.  Beginning 

in 2008, while employed in the DEM Mitigation Planning Unit, 

Boland began communicating with Younger via Twitter.  In the fall 
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of 2008, Boland attended a seminar at which Younger was a 

presenter.  On December 12, 2008, Boland was hired to a position 

in the Technological Hazards Section, and was assigned a desk 

about ten feet from Younger‟s office.  They interacted in April 

2009, regarding flooding in Hamilton County, Florida.  There is 

no evidence that, at the time of Younger‟s hiring recommendation 

of Boland, their familiarity with one another was anything but 

work related. 

 8.  The Planner II position to which Boland was hired was 

classified as a career service position.  As such, Boland was 

subject to a one-year probationary period during which the 

employee may be separated without the right to appeal through the 

career service process. 

 9.  In late June 2009, shortly after Boland was hired, she 

and Younger attended a social dinner together.  The dinner was 

held in conjunction with an Incident Management Team meeting in 

Crystal River. 

 10.  By September 2009, Boland was having personal 

discussions with Younger about details of her private life, 

including that she was separated from her husband and was 

thinking about starting to date other men.  Ms. Boland testified 

that her separation was, by that time, common knowledge around 

the DEM. 
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 11.  By early November, 2009, Younger and Boland had begun 

walking together during their lunch breaks.  During those walks, 

Younger and Boland discussed, among other things, private 

conversations Younger had been having with his wife. 

 12.  In November 2009, Younger and Boland traveled to the 

Crystal River area for business related to the Crystal River 

nuclear power plant and a proposed Levy County nuclear power 

plant.  They drove down together the day before scheduled 

activities, and stayed the night at a hotel in the area.  They 

dined together that evening.  Ms. Chasteen, who was also 

scheduled to attend the meetings, chose to drive separately the 

following morning. 

 13.  At some point in November 2009, Mrs. Younger picked 

Younger up from work, and proceeded to drive through the DEM 

parking lot.  Younger testified, unconvincingly, that 

Mrs. Younger‟s drive through the parking lot was merely to give 

his son a better look at some emergency vehicles parked nearby.  

In any event, Boland expressed concern over her action, 

perceiving it as threatening, and discussed “tactical actions” 

with Younger in the event Mrs. Younger showed up at their 

workplace. 

 14.  On November 30, 2009, Younger and Boland drove to 

Orlando, Florida to attend a series of training programs, task 

force meetings, and a FEMA Region IV Conference.  The activities 
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spanned a period of two weeks, from November 30, 2009 to 

December 11, 2009.  Ms. Chasteen, who was involved in parts of 

the scheduled activities, stayed in Tallahassee for the first 

part of the trip.  Younger and Boland elected to stay in Orlando 

over the intervening weekend. 

 15.  During the intervening weekend, Mrs. Younger discovered 

a series of Twitter messages from Younger directed to Boland.  

Some of the messages included the abbreviated term “IAU,” which 

Mrs. Younger took to mean “I adore you,” but which Younger 

testified meant “in another universe.”  The tweets are not in 

evidence, and their context cannot be ascertained.  Regardless, 

Mrs. Younger proceeded to send a series of three tweets to Boland 

from Younger‟s Twitter account.  Boland took the first two tweets 

as harassment, and the third as a threat.  Later that evening, 

Mrs. Younger called Younger and demanded that he return to 

Tallahassee.  He did not.   

 16.  The next morning, Sunday, December 6, 2009, Younger and 

Boland were driving from a meeting back to their hotel.  

Mrs. Younger was waiting for them in the parking lot with the 

couple‟s children.  Having parked away from Mrs. Younger so as to 

avoid a confrontation between her and Boland, Younger went to 

speak with his wife.  She expressed concerns over the messages 

exchanged between Younger and Boland, and “felt compelled” to say 

that she was attempting to save their marriage.  She shouted at 
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Boland from across the parking lot, but made no other attempts to 

engage her.    

 17.  Mrs. Younger stayed at the hotel that evening.  She 

again indicated to Younger that she was trying to save their 

marriage.  Mrs. Younger returned to Tallahassee the next day.  

Younger and Boland remained in Orlando for the conclusion of the 

events.  

 18.  Mrs. Younger returned to Orlando at the scheduled 

conclusion of the training and picked up Younger.  Younger 

testified that he did not ask Mrs. Younger to pick him up, and 

stated his belief that it was a waste of fuel for her to drive to 

Orlando and back.  He further testified that Mrs. Younger did not 

say why she returned to Orlando to pick him up, and he apparently 

did not ask.   

 19.  Although Boland felt threatened by Mrs. Younger‟s 

actions, neither Younger nor Boland reported the threatening 

communications or actions to anyone at DEM.  The reasons given 

were that there was no reason to believe Boland‟s fears at the 

time were “substantiated,” that Younger‟s supervisor, Shanti 

Smith, was a “gossip,” and that based on Younger‟s previous 

training and experience as a law enforcement officer, he 

perceived there to be no imminent threat arising from any of the 

events. 
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 20.  In mid-December, 2009, Younger advised his wife that he 

was attending an office party at the home of Ms. Keenan.  Younger 

did not attend the party.  He instead had dinner with Boland, 

during which they discussed matters pertaining to his personal 

life. 

 21.  On or about January 6, 2010, Younger travelled with a 

co-worker, Lou Ritter, to a task force, training, and response 

team meeting in West Palm Beach.  They returned on the evening of 

January 8, arriving in Tallahassee after dark.  Younger asked 

Mr. Ritter to drop him off at Boland‟s residence, rather than at 

his own house.  His professed -- but unconvincing -- reason for 

being dropped off at Boland‟s after a three-day out-of-town trip 

was that he needed to return a book to her.   

 22.  During the month of January, 2010, Younger spent “a 

couple of nights” at Boland‟s residence.  One of those overnight 

visits occurred while Mrs. Younger was hospitalized for suicidal 

thoughts.  Mrs. Younger‟s mother was taking care of Younger‟s 

children that evening, though Younger did not know where they 

were staying.  There was no explanation as to why Mrs. Younger‟s 

hospitalization was a reason for Younger to sleep over at 

Boland‟s house.  The reason for the second January sleepover was 

not revealed. 

 23.  On January 19, 2010, Younger asked to meet with 

Mr. Helms, the DEM Personnel Officer.  The purpose of the meeting 
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was to determine how one might accommodate a hypothetical 

situation where a supervisor is interested in dating a 

subordinate employee.  Younger indicated that it was an 

“exploratory meeting” designed merely to inquire about 

possibilities “down the road.”  Younger testified that when he 

arranged the meeting, he had not considered whether he wanted to 

engage in a relationship with Boland.  However, he knew that it 

would be improper for a supervisor to have a relationship with a 

subordinate in the chain of command.   

 24.  Younger and Boland discussed the meeting and its 

purpose beforehand, and discussed the substance of the meeting at 

length after it occurred, though neither claimed to have specific 

recollection of their discussions.  Boland understood that there 

would have to be a restructuring of the DEM organizational chart 

to accommodate a relationship with Younger.   

 25.  During the meeting with Mr. Helms, Younger asked, as a 

“hypothetical question,” what options were available to a 

supervisor who wanted to date a subordinate employee.  He 

testified that he did not reveal that his inquiry was directed 

towards a relationship with Boland, because at the time it was 

not something he was pursuing.  Given the circumstances and 

events leading up to the January 19 meeting, and the fact that he 

and Boland had prior discussions about the meeting and its 
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purpose, Younger‟s testimony that the meeting was entirely 

hypothetical seems contrived.  

 26.  Mr. Helms identified the problems associated with a 

supervisor having a relationship with a subordinate.  Those 

problems included ethical issues, issues of judgment, 

implications as to the fairness of evaluations and assignments, 

the perceptions of other employees regarding preferential 

treatment, and the possibility that the agency could be exposed 

to liability for sexual harassment if the relationship soured.  

Mr. Helms indicated in no uncertain terms that if a relationship 

with a subordinate was a possibility, Younger should “get out in 

front of the situation.”  By that, Mr. Helms meant that Younger 

should disclose the relationship before it started, and seek 

accommodation within the DEM organizational structure.  Mr. Helms 

stressed that waiting until the relationship commenced would 

entail serious consequences.  Mr. Helms memorialized the meeting 

on his calendar, but had no intention to reveal the meeting 

unless it subsequently came to light that Younger was engaged in 

a relationship that was not disclosed. 

 27.  On January 22, 2010, Younger testified that Shanti 

Smith approached him in the breezeway between their office 

buildings and asked him if he knew about Boland‟s “freaky sex 

life.”  The context in which the statement was made was not 

described.  Younger testified that the comment made him 
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uncomfortable, and that he did not respond.  Younger did not 

disclose the comment to anyone at the DEM until March 23, 2010, 

when he was faced with dismissal.  He testified that he feared 

retaliation if he complained, but identified no instance of that 

having occurred previously. 

 28.  On January 24, 2010, Younger and Ms. Smith travelled to 

Miami for work related to the Haiti earthquake relief.  At no 

time during the drive to Miami or back to Tallahassee did Younger 

make any exploratory inquiries as to how Ms. Smith, his direct 

supervisor, might respond to a potential desire by a member of 

her staff to date a subordinate because, according to Younger, 

“that was not on the radar at that time.”  However, Younger did 

reveal that he and his wife were having marital difficulties. 

 29.  At some point prior to February 6, 2010, Mrs. Younger 

directly confronted Younger with her suspicion that he was 

carrying on an intimate relationship with Boland.  On Saturday, 

February 6, 2010, Mrs. Younger asked Younger to leave the marital 

home, which he did.  Younger testified that he was not 

financially capable of staying at a hotel.  Although Younger had 

lived in Tallahassee his entire life, he apparently had no 

friends or family that he could turn to for temporary lodging.  

Thus, despite Mrs. Younger‟s belief that Boland was a cause of 

the marital collapse, and despite the fact that Boland was his 

direct subordinate, Younger determined that the only viable place 
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for him to stay was at Boland‟s house.  He arrived at her house 

on the evening of February 6.  She immediately took him in, and 

he ended up staying full-time.   

 30.  Upon returning to work on February 8, 2010, Younger 

told no one at DEM of his new living arrangement, his reason 

being that he did not “believe there was a policy that required 

[him] to do that.”  Younger also testified that because of his 

busy travel schedule, it was difficult to get everyone involved 

in the same place to relate the information regarding his moving 

to Boland‟s house.  He did not want to discuss the matter over 

the telephone, as the telephone is “sometimes less than 

reliable.” 

 31.  Younger, as Boland‟s direct supervisor, was charged 

with completing her performance evaluation.  Boland‟s evaluation 

covered her period of employment from her June 19, 2009, hire 

date to February 28, 2010.  The evaluations were due 60 days from 

February 28, 2010.  Younger testified that, at some time prior to 

March 15, 2010, he decided that he would not evaluate Boland‟s 

performance because of fears that his objectivity could be 

compromised.  He did not relate that decision to anyone at the 

DEM until questions about his relationship with Boland began to 

surface. 

 32.  On or about March 15, 2010, it came to the attention of 

Ms. Smith and Ms. Keenan that Petitioners were regularly driving 
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to work together.  Ms. Keenan instructed Ms. Smith to discuss 

whether Younger could find someone else to car-pool with, as 

regularly car-pooling with a subordinate created an appearance to 

other employees of impropriety and potential favoritism. 

 33.  Ms. Smith asked Younger about the car-pooling 

arrangement with Boland.  On direct inquiry from Ms. Smith, 

Younger denied that he and Boland were “living together.”  He 

testified that he believed his answer to be accurate since he 

maintained that his living arrangement with Boland was as friends 

and, in his mind, “living together” connoted co-habitation.  

Approximately one hour later, and having had second thoughts 

about his answer, Younger came to Ms. Smith‟s office and admitted 

that he was living at Boland‟s house.  Ms. Smith indicated that 

the arrangement was unacceptable, and that Younger should move to 

another location.  It was at or about that time that Younger 

revealed his intent to decline to evaluate Boland‟s job 

performance. 

 34.  When Ms. Smith reported back to Ms. Keenan, it was with 

the information that Petitioners were living under the same roof.  

Ms. Keenan determined that, even if the relationship were 

strictly platonic, it served to cloud the supervisor/subordinate 

relationship.  Therefore, she asked Ms. Smith to discuss the 

matter with Petitioners to ask that they make alternate 

accommodations. 
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 35.  On March 17, 2010, Younger made a travel request to 

Ms. Keenan for Boland to attend REP training on nuclear 

regulation from March 22-26, 2010.  The travel request was made 

by telephone.  The travel request did not go through Ms. Smith, 

which would have been the normal protocol.  Younger testified 

that Ms. Smith was out of the office that day, that he did not 

know where she was, and that he did not know if he could make the 

travel request to her by telephone.  No explanation was provided 

as to why it was acceptable to make a telephonic travel request 

to Ms. Keenan, but not to Ms. Smith. 

 36.  The DEM was under travel restrictions, which led 

Ms. Keenan to ask Ms. Smith if the travel request was legitimate.  

Ms. Smith determined that Ms. Chasteen was originally scheduled 

to attend the training course on her own.  When Ms. Chasteen had 

to cancel her attendance for medical reasons, Younger contacted 

Ms. Keenan to amend the travel request to authorize Boland to 

attend.  In addition, though he did not intend to go when 

Ms. Chasteen was scheduled to take the training, Younger decided 

to accompany Boland to the training in order to “audit” the 

course.  The course was the same as that attended by Petitioners 

during their November 30 - December 11, 2009, Orlando trip, and 

attended again by Younger in January 2010.  However, Younger 

testified that the December course was a “pilot” version of the 

training, and that it was sufficiently different from that being 
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offered in March to justify their attendance again.  Why Younger 

believed his attendance was not warranted when Ms. Chasteen was 

scheduled to take the training, but was warranted when Boland was 

substituted for Ms. Chasteen, was not explained.  

 37.  When advised of the circumstances surrounding 

Petitioners‟ travel, Ms. Keenan began to sort the “data points” 

that increasingly pointed to Petitioners being involved in a 

personal relationship.  At that time, the points included the 

car-pool issue, the house-sharing issue, and now the travel 

issue.  She thereupon requested the DEM Chief of Staff to cancel 

Petitioners‟ travel request, and to advise Mr. Helms of the 

situation. 

 38.  On or about March 19, 2010, Ms. Smith met with 

Mr. Helms to discuss Petitioners‟ situation.  Ms. Smith advised 

Mr. Helms of the car-pooling, the living arrangements, and the 

fact that Younger had initially denied that he was living at 

Boland‟s house.  During their conversation, Mr. Helms disclosed 

the details of his January 19, 2010 meeting with Younger.  

Ms. Smith related the information regarding the January 19, 2010, 

meeting to Ms. Keenan. 

 39.  Upon being advised of the January 19, 2010 meeting, 

which she considered to be an additional “data point,” Ms. Keenan 

met with Ms. Smith and Mr. Helms.  She determined that 

Petitioners would have the opportunity to meet with management 
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and describe the circumstances of their relationship.  If 

Petitioners denied the existence of a personal relationship, 

Ms. Keenan would take that information and consider a solution.  

If Petitioners admitted to a relationship, Ms. Keenan determined 

that there were three possibilities: dismissal, demotion, or 

resignation.  Although Ms. Keenan ultimately consulted with other 

persons in the DEM, including the acting Chief of Staff, Angela 

Peterson, and the interim Director, David Halstead, the evidence 

demonstrates that the selection of which option would be 

implemented was to be Ms. Keenan‟s alone. 

 40.  Ms. Keenan developed a script that she intended to read 

from at the March 22, 2010, meeting so as not to leave anything 

out. 

 41.  Late in the afternoon of March 22, 2010, Petitioners 

met with Ms. Keenan, Ms. Smith, and Mr. Helms.  Ms. Keenan, 

reading from her script, asked Petitioners if they were engaged 

in a personal relationship.  Boland answered immediately that 

they were.  Younger initially remained silent, but subsequently 

admitted that he and Boland were in a personal relationship.
2/
  

Both stated that they meant to come to Ms. Keenan earlier, but 

that their busy schedules prevented everyone from getting 

together.  Ms. Keenan was unimpressed with that explanation, 

since she had a well-understood open-door policy; since she made 

it clear that if any manager had an issue, they would be 
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accommodated; and since all managers, including Younger, had a 

state-issued Blackberry and Ms. Keenan‟s cell phone number.   

 42.  Ms. Keenan stripped Younger of his supervisory duties, 

presented Petitioners with the options of resignation or 

dismissal, and gave them until noon on March 23, 2010, to decide. 

 43.  After the March 22, 2010, meeting, Boland decided that 

she would submit her resignation.  She asked to speak with 

Ms. Keenan and Mr. Helms on the morning of March 23, 2010, and 

advised them of her decision.  Boland testified that it was her 

choice to resign.  She admitted that she and Younger were in a 

serious relationship, but that the relationship developed after 

she was hired in the Planner II position.  She told Ms. Keenan 

that she was sorry to have placed her in a bad situation as a 

result of her relationship with Younger, and regretted that they 

had not handled the situation better.  She stated that she hoped 

the DEM would keep Younger because he was important to the 

program.  She reiterated that it had not been her intent to 

deceive anyone at DEM about her relationship with Younger.   

 44.  Ms. Keenan did not direct Boland to resign, but 

suggested that if resignation was her decision, she speak with 

Mr. Helms for assistance in drafting a letter.  Ms. Keenan then 

left the meeting. 

 45.  Mr. Helms and Ms. Smith determined the process for 

Boland to turn in her state-issued equipment.  By 9:00 p.m. on 
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March 23, 2010, Boland submitted her letter of resignation to 

Ms. Keenan.  Although March 23, 2010, was her last day in the 

office, her final day was set as April 2, 2010.  By allowing that 

to be her last day, Boland was able to use some accumulated leave 

that she would not have been paid for due to her probationary 

status, and would receive an additional full month of health 

insurance coverage.  That severance date was, under the 

circumstances, a reasonable and generous accommodation on the 

part of the DEM. 

 46.  Also during the morning of March 23, 2010, and after 

Boland‟s meeting, Younger met with Ms. Keenan and Mr. Helms.  He 

advised them that he did not intend to resign.  He reiterated 

that he had not intended to deceive anyone, but explained that he 

was a perfectionist and had not yet found the perfect time to 

reveal the relationship.  At the March 23, 2010, meeting, Younger 

disclosed, for the first time, Ms. Smith‟s “freaky sex life” 

comment allegedly made on January 22, 2010.  Given the lack of 

materiality of the statement to any issue in this proceeding, and 

the hearsay nature of the testimony, no finding is made as to 

whether Ms. Smith actually made that comment or not.   

 47.  On March 25, 2010, Younger again advised Ms. Keenan 

that he was not going to resign, but would let the decision-

making process run its course.  Younger reiterated that he had 

not meant to deceive Ms. Keenan about the relationship.   
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 48.  Ms. Keenan determined that the totality of the 

circumstances -- especially the fact that Younger had discussed 

the issue of a superior/subordinate relationship with Mr. Helms 

in January, 2010, but ignored Mr. Helms‟ advice and instruction -

- created significant doubt as to Younger‟s judgment and 

managerial integrity.  The REP Program is one of the most 

sensitive in the agency.  Having lost all confidence in Younger‟s 

ability to effectively serve in the program, Ms. Keenan decided 

to dismiss Younger from his position.  She asked Mr. Helms to 

relate her decision to Younger.  Mr. Helms told Younger of 

Ms. Keenan‟s decision, and advised him that he still had the 

option to resign by noon on March 26, 2010. 

 49.  On the morning of March 26, 2010, Younger submitted his 

letter of resignation to Ms. Keenan.  His final day was set as 

April 16, 2010, so that he could use some accumulated leave for 

which he would not otherwise have been paid.  That severance date 

was, under the circumstances, a reasonable and generous 

accommodation on the part of the DEM. 

 50.  Ms. Keenan, as the decision-maker for the DEM in this 

matter, testified that her decision to accept the resignations of 

Petitioners or, had they not done so, to dismiss Petitioners, was 

based solely on what she considered to be an improper personal 

relationship between a supervisor and a subordinate.  She 

testified that she did not initiate or take any action based on 
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the marital status of either Petitioner.  She further testified 

that she did not initiate or take any action based on Boland‟s 

female gender or Younger‟s male gender.  Her decision would have 

been unaffected regardless of whether Petitioners were single, 

married, or divorced, and regardless of whether the gender roles 

had been reversed.  Ms. Keenan‟s testimony was credible, clear, 

and convincing, and is accepted by the undersigned. 

Comparators 

51.  The only evidence of other DEM personnel who were in 

“comparable” circumstances, but who were treated differently than 

Petitioners, involved Denise Imbler, a DEM Community Program 

Manager, and Donald Kunish, a DEM Planning Manager and 

Ms. Imbler‟s direct subordinate.  They were in their 

supervisor/subordinate organizational positions from September 

2001 until September 30, 2003.      

 52.  At some point in their professional relationship, 

Ms. Imbler and Mr. Kunish developed an attraction for one 

another.  Before acting on their mutual attraction, Ms. Imbler 

and Mr. Kunish went to their Bureau Chief, Eve Rainey, to try and 

work out an arrangement that would allow them to date one another 

without running afoul of supervisor/subordinate ethical 

considerations.  At the time of the request, Craig Fugate was the 

Director. 
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 53.  Since Ms. Imbler and Mr. Kunish disclosed their intent 

before acting on it, the DEM was willing to try and accommodate 

their request.  A number of options were considered to sever the 

supervisor/subordinate relationship, including transfers to 

different positions, and up to the resignation of one of them.  

After some consideration, the decision was made that an 

organizational change could be made that called for Mr. Kunish to 

report directly to Ms. Rainey.  Thus, Ms. Imbler would no longer 

be Mr. Kunish‟s supervisor, eliminating the DEM‟s concerns of 

ethics and managerial integrity.  The organizational change was 

implemented on October 1, 2003.  

 54.  After the organizational change was made, Ms. Imbler 

and Mr. Kunish began to see one another on a personal level.  

Since their personal issues had been revealed and resolved well 

beforehand, there were no adverse employment actions resulting 

from their relationship. 

55.  Both Ms. Imbler and Mr. Kunish were single, as opposed 

to being married but separated, thus leading Petitioners surmise 

that they were treated differently than persons outside of their 

protected class due to their marital status.  In addition, 

Ms. Imbler, the supervisor, was female while Mr. Kunish, the 

subordinate, was male, as opposed to the other way around, thus 

suggesting to Petitioners that they were treated differently due 

to their sex.  
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56.  Ms. Imbler and Mr. Kunish did not report to the same 

supervisors as did Petitioners.  Ms. Imbler and Mr. Kunish did 

not engage in conduct similar to the Petitioners.  Ms. Imbler and 

Mr. Kunish were open, direct, and forthcoming with the DEM, and 

took action before commencing their relationship to prevent 

adverse inferences as to their ethics and integrity.  In short, 

the situation involving Ms. Imbler and Mr. Kunish was materially 

dissimilar from that of Boland and Younger.  Their conduct, and 

the DEM‟s reaction to it, is distinguishable and therefore 

inapplicable as a comparator.   

Ultimate Findings of Fact 

 57.  In this case, Ms. Keenan‟s decision to take 

disciplinary action against Petitioners was based entirely on the 

realistic and good faith belief that Younger, a supervisor, and 

Boland, a subordinate employee, were carrying on a personal 

relationship without advising the DEM.  Whether the suspicion was 

accurate or not is not the issue.  Ms. Keenan thought it was 

accurate.  Even if mistaken in her belief, a personal 

relationship between a supervisor and a subordinate raises issues 

of judgment and managerial integrity, as well as ethical issues 

of preferential treatment, assignments, and performance 

evaluations that reflect on both Younger and Boland.  Those 

issues were sufficient to warrant Ms. Keenan‟s, and thereby the 

DEM‟s, decision to seek and accept Petitioners‟ resignations. 
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 58.  There was no competent, substantial evidence adduced at 

the hearing that any persons who were not members of the 

Petitioners‟ protected classes, i.e., having the marital status 

of being separated, and having their respective genders, were 

treated differently from Petitioners, or under similar 

circumstances were not subject to similar adverse employment 

actions. 

 59.  There was not a scintilla of evidence introduced at the 

hearing that Petitioners‟ marital status or sex had anything to 

do with their being discharged by the DEM, and it is expressly 

found that those factors formed no basis for the discharge of 

either Petitioner.  

CONCLUSIONS OF LAW 

 60.  Sections 120.569 and 120.57(1), Florida Statutes 

(2011), grant DOAH jurisdiction over the subject matter of this 

proceeding and of the parties. 

 61.  Section 760.10 provides, in pertinent part:  

(1)  It is an unlawful employment practice 

for an employer: 

  

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 
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 62.  Petitioners advance two claims.  First, they maintain 

that DEM discriminated against them on account of their marital 

status as “separated.”  Second, Petitioners each claim that the 

DEM discriminated against them on account of their sex, being 

female for Boland and male for Younger. 

 63.  Section 760.11(1) provides that “[a]ny person 

aggrieved by a violation of ss. 760.01-760.10 may file a 

complaint with the [FCHR] within 365 days of the alleged 

violation . . . .”  Petitioners timely filed their complaints.   

 64.  Section 760.11(7) provides that upon a determination 

by the FCHR that there is no probable cause to believe that a 

violation of the Florida Civil Rights Act of 1992 has occurred, 

“[t]he aggrieved person may request an administrative hearing 

under ss. 120.569 and 120.57, but any such request must be made 

within 35 days of the date of determination of reasonable cause. 

. . .”  Following the FCHR determination of no cause, 

Petitioners timely filed their Petitions for Relief requesting 

this hearing. 

 65.  Chapter 760, Part I, is patterned after Title VII of 

the Civil Rights Act of 1964, as amended.  When “a Florida 

statute is modeled after a federal law on the same subject, the 

Florida statute will take on the same constructions as placed on 

its federal prototype.”  Brand v. Florida Power Corp., 633 So. 2d 

504, 509 (Fla. 1st DCA 1994); see also Valenzuela v. GlobeGround 
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North America, LLC., 18 So. 3d 17 (Fla. 3rd DCA 2009); Fla. State 

Univ. v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996); Fla. Dep't 

of Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991).   

 66.  Petitioners have the burden of proving by a 

preponderance of the evidence that the DEM committed an unlawful 

employment practice.  See St. Louis v. Fla. Int'l Univ., 60 So. 

3d 455 (Fla. 3rd DCA 2011); Fla. Dep't of Transp. v. J.W.C. Co., 

Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).  

 67.  Employees may prove discrimination by direct, 

statistical, or circumstantial evidence.  Valenzuela v. 

GlobeGround North America, LLC., 18 So. 3d at 22.  Direct 

evidence is evidence that, if believed, would prove the existence 

of discriminatory intent without resort to inference or 

presumption.  Denney v. City of Albany, 247 F.3d 1172, 1182 (11th 

Cir. 2001); Holifield v. Reno, 115 F.3d 1555, 1561 (11th Cir. 

1997).  Courts have held that “„only the most blatant remarks, 

whose intent could be nothing other than to discriminate. . .‟ 

will constitute direct evidence of discrimination.”  Damon v. 

Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 1358-59 (11th 

Cir. 1999)(citations omitted). 

 68.  Petitioners presented no direct or statistical evidence 

of discrimination by the DEM in its decision to dismiss 

Petitioners.   
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 69.  In the absence of any direct evidence of discriminatory 

intent, Petitioners must rely on circumstantial evidence of such 

intent.  In McDonnell Douglas Corp. v. Green, 411 U.S. 792 

(1973), and as refined in Texas Dep‟t of Cmty. Aff. v. Burdine, 

450 U.S. 248 (1981) and St. Mary's Honor Center v. Hicks, 509 

U.S. 502 (1993), the United States Supreme Court established the 

procedure for determining whether employment discrimination has 

occurred when employees rely upon circumstantial evidence of 

discriminatory intent.  

 70.  Under McDonnell Douglas, Petitioners have the initial 

burden of establishing a prima facie case of unlawful 

discrimination.  To establish their prima facie case under 

section 760.10(1)(a), Petitioners must prove that: (1) they were 

members of a protected class; (2) that they were qualified for 

their jobs; (3) that they were subject to an adverse employment 

decision; and (4) similarly-situated employee‟s outside the 

Petitioners‟ protected class were treated more favorably.  

McDonnell Douglas Corp. v. Green, at 802; Texas Dep‟t of Cmty. 

Aff. v. Burdine, at 252-253; Burke-Fowler v. Orange Cnty., Fla., 

447 F.3d 1319, 1323 (11th Cir. 2006); Valenzuela v GlobeGround 

North America, LLC., 18 So. 3d at 22.  

 71.  If the Petitioners are able to prove their prima facie 

case by a preponderance of the evidence, the burden shifts to 

the employer to articulate a legitimate, non-discriminatory 
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reason for its employment decision.  Texas Dep‟t of Cmty. Aff. 

v. Burdine, 450 U.S. at 255; Dep‟t of Corr. v. Chandler, 582 So. 

2d 1183 (Fla. 1st DCA 1991).  The employer has the burden of 

production, not persuasion, to demonstrate to the finder of fact 

that the decision was non-discriminatory.  Dep‟t of Corr. v. 

Chandler, supra.  This burden of production is "exceedingly 

light."  Holifield v. Reno, 115 F.3d 1555, 1564 (11th Cir. 

1997); Turnes v. Amsouth Bank, N.A., 36 F.3d 1057, 1061 (11th 

Cir. 1994).  

 72.  If the employer produces evidence that the decision 

was non-discriminatory, then the complainant must establish that 

the proffered reason was not the true reason but merely a 

pretext for discrimination.  St. Mary's Honor Center v. Hicks, 

509 U.S. at 516-518.  In order to satisfy this final step of the 

process, Petitioners must “show[] directly that a discriminatory 

reason more likely than not motivated the decision, or 

indirectly by showing that the proffered reason for the 

employment decision is not worthy of belief.”  Dep‟t of Corr. v. 

Chandler, 582 So. 2d at 1186, citing Tex. Dep't of Cmty. Aff. v. 

Burdine, 450 U.S. at 252-256.  The demonstration of pretext 

“merges with the plaintiff's ultimate burden of showing that the 

defendant intentionally discriminated against the plaintiff.” 

(citations omitted)  Holifield v. Reno, 115 F.3d at 1565. 
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 73.  The law is not concerned with whether an employment 

decision is fair or reasonable, but only with whether it was 

motivated by unlawful discriminatory intent.  As set forth by the 

Eleventh Circuit Court of Appeals, “[t]he employer may fire an 

employee for a good reason, a bad reason, a reason based on 

erroneous facts, or for no reason at all, as long as its action 

is not for a discriminatory reason.”  Nix v. WLCY Radio/Rahall 

Commc‟ns, 738 F.2d 1181, 1187 (11th Cir. 1984).  In a proceeding 

under the Civil Rights Act, “[w]e are not in the business of 

adjudging whether employment decisions are prudent or fair.  

Instead, our sole concern is whether unlawful discriminatory 

animus motivates a challenged employment decision.”  Damon v. 

Fleming Supermarkets of Fla., Inc., 196 F.3d at 1361.  Moreover, 

“[t]he employer‟s stated legitimate reason . . . does not have to 

be a reason that the judge or jurors would act on or approve.”  

Dep‟t of Corr. v. Chandler, 582 So. 2d at 1187. 

Prima Facie Case 

 

 74.  The Petitioners failed to prove a prima facie case 

that their dismissal by the DEM was motivated by discriminatory 

intent based either on their marital status or their gender.  

 75.  The undersigned is willing to accept that both 

Petitioners are members of protected classes by virtue of their 

genders.  Although Younger is male, he can be considered as a 

member of a protected class, since the term “sex” in section 
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760.10 is a general term that in everyday usage can mean either 

male or female.  See Gen. Dynamics Land Sys. v. Cline, 540 U.S. 

581, 597-598 (2004); Oncale v. Sundowner Offshore Servs., 523 

U.S. 75 (1988). 

 76.  The undersigned is also willing to accept that 

Petitioner‟s status as being separated from their respective 

spouses puts them as members of a protected class.  See Donato 

v. American Telephone and Telegraph Co., 767 So.2d 1146, 1155 

(Fla. 2000)(“we hold that the term „marital status‟ as used in 

section 760.10 of the Florida Statutes means the state of being 

married, single, divorced, widowed or separated. . . .”). 

 77.  Both Petitioners established that they were qualified 

to hold their positions by virtue of their being hired to, and 

holding those positions.  See Damon v. Fleming Supermarkets of 

Fla., Inc., 196 F.3d at 1360 (“. . . plaintiffs, who have been 

discharged from a previously held position, do not need to 

satisfy the McDonnell Douglas prong requiring proof of 

qualification. . . .  [I]n cases where a plaintiff has held a 

position for a significant period of time, qualification for 

that position sufficient to satisfy the test of a prima facie 

case can be inferred.”)(citations and internal quotation marks 

omitted).  
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 78.  Both Petitioners suffered an adverse employment action, 

in that they were each compelled to resign in the face of pending 

dismissal.
3/
 

 79.  Where Petitioners have failed in the establishment of 

their prima facie case is their complete and abject failure to 

demonstrate that persons not in their protected classes were 

treated differently in comparable situations.  As established by 

the Fifth District Court of Appeal: 

“In determining whether employees are 

similarly situated for purposes of 

establishing a prima facie case, it is 

necessary to consider whether the employees 

are involved in or accused of the same or 

similar conduct and are disciplined in 

different ways.”  The employee must show 

that she and the employees outside her 

protected class are similarly situated “in 

all relevant respects.”  Thus, “the quantity 

and quality of the comparator's misconduct 

[must] be nearly identical to prevent courts 

from second-guessing employers' reasonable 

decisions and confusing apples with 

oranges.” 

 

Similarly situated employees “must have 

reported to the same supervisor as the 

plaintiff, must have been subject to the 

same standards governing performance 

evaluation and discipline, and must have 

engaged in conduct similar to the 

plaintiff's, without such differentiating 

conduct that would distinguish their conduct 

or the appropriate discipline for it.”  If a 

plaintiff fails to present sufficient 

evidence that a non-protected, similarly 

situated employee was treated more favorably 

by the employer, the defendant is entitled 

to summary judgment.  (Citations omitted) 
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Valenzuela v GlobeGround North America, LLC., 18 So. 3d at 22-

23. 

 80.  Ms. Imbler and Mr. Kunish, whom Petitioners identified 

as the only comparators, shared few similarities with 

Petitioners.  Therefore, Petitioners have failed to prove a prima 

facie case of discrimination, and their petitions for relief 

should be dismissed. 

Legitimate, Non-discriminatory Reason 

 81.  Assuming, for the sake of argument, that Petitioners 

made a prima facie showing (which they did not), the burden would 

shift to the DEM to proffer a legitimate non-discriminatory 

reason for its action, which at this stage is a burden of 

production, not a burden of persuasion.  Holland v. Washington 

Homes, Inc., 487 F.3d 208, 214 (4th Cir. 2007).   

 82.  The DEM met its burden by producing credible, clear, 

and convincing testimony and documentary evidence of its 

reasonable and good faith belief that Petitioners were engaged in 

an undisclosed personal relationship, and that the relationship 

adversely affected management‟s belief in Petitioners‟ judgment, 

truthfulness, and integrity.  The DEM furthermore proved that the 

disciplinary action of dismissing Petitioners was due solely to 

those reasons, and not to reasons of sex or marital status.  

Although the DEM‟s burden was light, the evidence showing its 

reason to be legitimate and non-discriminatory was overwhelming.  
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Therefore, even if Petitioners had met their burden of 

establishing a prima facie case of discrimination, the DEM has 

refuted such prima facie case by proffering a legitimate non-

discriminatory reason for Petitioners‟ constructive dismissal.  

 

Pretext 

  

83.  Assuming again, for the sake of argument, that 

Petitioners made a prima facie showing, then upon DEM‟s 

production of evidence of a legitimate non-discriminatory reason 

for its action, the burden shifted back to Petitioners to prove 

by a preponderance of the evidence that DEM‟s stated reasons 

were not its true reasons, but were a pretext for 

discrimination.  To do this, Petitioners would have to “prove 

„both that the reason was false, and that discrimination was the 

real reason‟ for the challenged conduct.”  Jiminez v. Mary 

Washington Coll., 57 F.3d 369, 378 (4th Cir. 1995), citing 

St. Mary's Honor Center v. Hicks, 509 U.S. at 515.  (emphasis in 

original).  To show pretext, Petitioners “must be afforded the 

„opportunity to prove by a preponderance of the evidence that 

the legitimate reasons offered by the defendant were not its 

true reasons, but were a pretext for discrimination.‟”  Reeves 

v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 143 (2000) 

(citations omitted).  Petitioners could accomplish this goal “by 

showing that the employer's proffered explanation is unworthy of 

https://www.lexis.com/research/buttonTFLink?_m=d45410a3d0f1de5df14e52803d50bd6d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b723%20F.%20Supp.%202d%20860%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=136&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b57%20F.3d%20369%2c%20378%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAW&_md5=1231af1e12df5c53fe711b85f2d8309a
https://www.lexis.com/research/buttonTFLink?_m=d45410a3d0f1de5df14e52803d50bd6d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b723%20F.%20Supp.%202d%20860%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=136&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b57%20F.3d%20369%2c%20378%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAW&_md5=1231af1e12df5c53fe711b85f2d8309a
https://www.lexis.com/research/buttonTFLink?_m=7562b34d823c395485b75db9c61b2ade&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b487%20F.3d%20208%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=58&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b530%20U.S.%20133%2c%20143%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAl&_md5=10a2aa1bf3e43d9e884528e114a3e7d5
https://www.lexis.com/research/buttonTFLink?_m=7562b34d823c395485b75db9c61b2ade&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b487%20F.3d%20208%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=58&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b530%20U.S.%20133%2c%20143%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAl&_md5=10a2aa1bf3e43d9e884528e114a3e7d5
https://www.lexis.com/research/buttonTFLink?_m=7562b34d823c395485b75db9c61b2ade&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b487%20F.3d%20208%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=58&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b530%20U.S.%20133%2c%20143%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAl&_md5=10a2aa1bf3e43d9e884528e114a3e7d5
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credence.”  Texas Dep‟t of Cmty. Aff. v. Burdine, 450 U.S. at 

256.   

 84.  The only evidence of pretext produced by Petitioners 

consisted of complaints of a “gossipy” supervisor who 

(allegedly) once made an inappropriate comment about Boland, 

concerns by the “gossipy” supervisor about Younger‟s job 

performance, inconsequential assumptions as to the Petitioners‟ 

marital status expressed during the March 22, 2010, meeting, and 

minor discrepancies in the sequence of events surrounding 

Petitioners‟ dismissal.  None of the evidence supports a finding 

or a conclusion that the DEM‟s proffered explanation was false, 

nor does it support an inference that the explanation was 

pretextual. 

Conclusion 

 85.  The DEM put forth uncontested evidence that 

Petitioners were discharged because they were engaged in an 

unethical personal relationship that called their judgment and 

integrity into question.  Whether Petitioners were actually 

engaged in such a relationship, as opposed to just “car-

pooling”, is irrelevant, because the DEM believed they were so 

engaged.  Section 760.10 is designed to eliminate workplace 

discrimination, but it is “not designed to strip employers of 

discretion when making legitimate, necessary personnel 

decisions,” such as the decision to discharge an employee for 
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unethical conduct.  See Holland v. Washington Homes, Inc., 487 

F.3d at 220.  Because Boland and Younger failed to put forth any 

credible evidence that the DEM had some discriminatory reason 

for discharging them, their petitions must be dismissed.   

 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED: 

 a)  that the Florida Commission on Human Relations issue a 

final order finding that Respondent, Division of Emergency 

Management, did not commit any unlawful employment practice as 

to Petitioner, Anne Boland, and dismissing the Petition for 

Administrative Hearing filed in FCHR No. 2011-1065, DOAH Case 

No. 11-5198; and 

 b)  that the Florida Commission on Human Relations issue a 

final order finding that Respondent, Division of Emergency 

Management, did not commit any unlawful employment practice as 

to Petitioner, Michael Younger, and dismissing the Petition for 

Administrative Hearing filed in FCHR No. 2011-1066, DOAH Case 

No. 11-5199. 
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DONE AND ENTERED this 26th day of January, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

E. GARY EARLY 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 26th day of January, 2012. 

 

 
1/
  Due to a reorganization of the DEM, the Bureau of Compliance 

and Planning was renamed as the Bureau of Preparedness, effective 

July 1, 2010.  However, when the organizational bill passed the 

legislature earlier in 2010, the DEM immediately began to 

internally refer to the bureau as the Bureau of Preparedness.  

Thus, exhibits and testimony that refer to the Bureau of 

Preparedness are deemed to apply equally to the Bureau of 

Compliance and Planning.  

 
2/
  During their testimony, Petitioners disputed that they 

admitted to a “personal” relationship at the March 22, 2010, 

meeting, and testified that Ms. Keenan actually asked if they 

were involved in an “inappropriate” relationship.  Petitioners 

testified that they admitted to an “inappropriate” relationship, 

but believed it related only to their car-pooling.  Given the 

events that had transpired since November 30, 2009, culminating 

with the fact that Petitioners had been living under the same 

roof for more than 6 weeks, even if Ms. Keenan used the word 

“inappropriate” instead of “personal,” Petitioners‟ testimony 

that they did not understand Ms. Keenan‟s questions to be related 

to whether they were engaged in a relationship of a more intimate 

nature than a car-pool is not credible, and is not accepted.  The 

most persuasive evidence is that Ms. Keenan asked Petitioners 
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directly whether they were engaged in a personal relationship, to 

which Boland, and eventually Younger, admitted they were. 
3/
  At the conclusion of the March 22, 2010, meeting, Boland and 

Younger were faced with an order to resign or be fired.  Having 

little or no choice in the matter, Petitioners chose to salvage 

what dignity they could, and submitted letters of resignation 

that did not burn bridges on the way out.  The undersigned 

accepts the argument that, given the circumstances, the decisions 

were not voluntary, but were constructive discharges.  As stated 

by the First District Court of Appeal: 

 

Under federal case law appellant‟s 

resignation would be considered a 

constructive discharge, meaning that a person 

may be deemed discharged if the words and 

actions of the employer would logically lead 

a prudent person to believe his tenure had 

been terminated.  NLRB v. Trumbull Asphalt 

Company, 327 F.2d 841 (8th Cir. 1964); Jack 

Thompson Oldsmobile v. NLRB, 684 F.2d 458 

(7th Cir. 1982); Young v. Southwestern S&L 

Association, 509 F.2d 140 (5th Cir. 1975). 

 

LeDew v. Unemplmt. App. Comm‟n, 456 So. 2d 1219, 1223-1224 (Fla. 

1st DCA 1984).  Accepting the resignations as constructive 

discharges supports a conclusion that Petitioners were subject to 

adverse employment decisions as a result of their relationship.  

Such a finding does not mean, however, that the adverse 

employment decisions were the result of unlawful discrimination.  
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  

 



TBD | 201204 TBD.R (Unofficial Reporter) | 5/3/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 183 of 184 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX 

 

 

 

 

 

 

 

  

https://www.textbookdiscrimination.com/


TBD | 201204 TBD.R (Unofficial Reporter) | 5/3/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 184 of 184 

 

COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 

https://www.textbookdiscrimination.com/
https://fchr.myflorida.com/
https://doah.state.fl.us/
https://textbookdiscrimination.com/Reports/RO/Index.html
mailto:TextBookDiscrimination@gmail.com
https://www.textbookdiscrimination.com/



