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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

EVERETTE FRAIZER, 

 

     Petitioner, 

 

vs. 

 

HANDI HOUSE OF STARKE, INC., 

 

 Respondent. 

                                

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 10-6053 

   

RECOMMENDED ORDER 

 

A formal hearing was conducted in this case on December 14, 

2010, and March 29, 2011, in Starke, Florida, before Lawrence P. 

Stevenson, a duly-designated Administrative Law Judge with the 

Division of Administrative Hearings. 

APPEARANCES 

 

 For Petitioner:  Everette Fraizer, pro se 

                      14163 Southeast 44th Street 

                      Starke, Florida  32091 

 

 For Respondent:  Christy Hewes 

                      Handi House of Starke, Inc.                                                                                                   

                      Post Office Box 776 

                      Starke, Florida  32091 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent, Handi House of Starke, 

Inc. ("Handi House") committed unlawful employment practices 

contrary to section 760.10, Florida Statutes (2008),
1/
 by 

discriminating against Petitioner based on his race by 
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subjecting him to different terms and conditions than similarly 

situated employees outside of his protected classification, and 

by discharging Petitioner from his employment after a dispute 

with a similarly situated employee outside of his protected 

classification.   

PRELIMINARY STATEMENT 

On or about January 13, 2010, Petitioner Everette Fraizer 

("Petitioner") filed with the Florida Commission on Human 

Relations ("FCHR") an Employment Complaint of Discrimination 

against Handi House.  Petitioner alleged that he had been 

discriminated against pursuant to chapter 760 and Title VII of 

the Federal Civil Rights Act as follows: 

I began employment with Respondent in 1981.  

On November 29, 2009, I was terminated after 

having an argument with a white employee, 

Terrell [Odom].  Mr. [Odom] was a new 

employee and he was not terminated as I was.  

I believe I was terminated based on my race 

(black). 

 

The FCHR investigated Petitioner's Complaint.  In a letter 

dated June 16, 2010, the FCHR issued its determination that 

there was reasonable cause to believe that an unlawful 

employment practice occurred. 

On June 24, 2010, Petitioner timely filed a Petition for 

Relief with the FCHR.  On July 22, 2010, the FCHR referred the 

case to the Division of Administrative Hearings ("DOAH").  The 

case was scheduled for hearing on September 24, 2010.  On 
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September 23, 2010, the owner of Handi House, Christina Hewes, 

filed a request for continuance because her child had been 

admitted to the hospital.  An Order Granting Continuance was 

entered on the same date, and the case was rescheduled for 

December 14, 2010. 

The hearing was convened as scheduled on December 14, 2010.  

Petitioner and his witnesses were present and prepared to 

proceed with the hearing.  Respondent was not present and did 

not provide notice of its unavailability.  After a 15-minute 

delay, the undersigned called the hearing to order and 

Petitioner presented his testimonial and documentary evidence.  

Petitioner was allowed to complete his prima facie case and the 

hearing was adjourned. 

On December 15, 2010, an Order to Show Cause was entered, 

directing Respondent to show cause, within 10 days, as to why 

the record should not be closed and the recommended order 

entered based on the current record. 

On December 20, 2010, Respondent's owner, Christina Hewes, 

filed a letter in response to the Order to Show Cause.  In the 

letter, Ms. Hewes stated that she is the mother of a special 

needs child and was with her child at Shands Hospital in 

Gainesville from December 12 through 19, 2010.  Though it would 

have been preferable had Ms. Hewes contacted this tribunal prior 

to the hearing date in order to obtain a continuance, the 
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undersigned found that a medical emergency involving her child 

constituted an excusable failure to appear on the part of 

Ms. Hewes.  The hearing was scheduled to reconvene on March 29, 

2011, in order to give Respondent an opportunity to present 

sworn testimony in defense of its position in this case. 

At the hearing, Petitioner testified on his own behalf and 

presented the testimony of his wife, Barbara Fraizer.  

Petitioner’s Exhibit 1 was admitted into evidence.  Respondent 

presented the testimony of its owner, Christina Hewes.  

Respondent's Exhibit 1 and composite Exhibit 2 were admitted 

into evidence. 

No court reporter was present at the hearing.  The 

undersigned created a digital recording of the hearing that was 

used in preparing this Recommended Order.  Both parties were 

offered a copy of the recording, but neither party filed a 

request for a copy.  No transcript was filed.  Neither party 

filed a proposed recommended order. 

FINDINGS OF FACT 

1.  Handi House is an employer as that term is defined in 

subsection 760.02(7), Florida Statutes.  Handi House sells and 

delivers portable storage buildings.   

 2.  Handi House is a family owned business.  It is 

currently owned by Christina Hewes, who took over the company 

from her father, John Curles, in 2003.  Handi House pays its 
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employees in a variety of ways, including hourly wages, 

salaries, and commission, depending on the work performed.  

Ms. Hewes and Mr. Curles are white. 

3.  Petitioner, a black male, worked off and on at odd jobs 

and manual labor for Handi House and for Mr. Curles personally 

for more than 20 years.  Ms. Hewes conceded that Petitioner has 

been affiliated with the family business for as long as she can 

remember. 

4.  Petitioner testified that he worked for Handi House for 

28 years, but was never formally placed on the company payroll.  

He stated that he never received a W-2 from the company and that 

Social Security taxes were never deducted from his pay.  

Petitioner testified that he was paid roughly $7.00 per hour and 

received a check every week.  He placed into evidence two checks 

that he had received from Handi House.  The first check was 

dated October 9, 2009, and was for $236.00.  The second check 

was dated November 25, 2009, and was for $198.00. 

5.  Ms. Hewes could not testify as to the business 

arrangement that existed between Petitioner and her father, but 

she knew her father always tried to find something for 

Petitioner to do when he needed work.  Petitioner worked at 

other jobs as well as at Handi House.  Ms. Hewes stated that 

since she has taken over the company, Petitioner has worked for 

her intermittently between arrests, time in jail, and probation.  
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Petitioner did not have a driver's license, which limited his 

value to Handi House, as he could only act as an assistant on 

deliveries.  Petitioner worked as an unskilled laborer whenever 

Ms. Hewes had work for him to do and he was available to do it. 

6.  Ms. Hewes testified that when Petitioner was sober and 

willing, he worked better and harder than 90 percent of the 

people she had ever hired.  However, Petitioner was unreliable.  

Ms. Hewes testified that there were many occasions when 

Petitioner came in to bail her out of a tough spot, but just as 

many occasions when his failure to show up as scheduled or his 

showing up drunk left the business "high and dry." 

7.  Docket sheets from the Bradford County Clerk of Court 

from 2006 through 2009 show that Petitioner was arrested for 

driving under the influence (guilty plea), aggravated battery 

(nolle prosequi), and possession of drug paraphernalia (guilty 

plea), as well as for procedural violations such as failure to 

appear in court.  Petitioner conceded that Ms. Hewes has bailed 

him out of jail on several occasions since she took over Handi 

House. 

8.  Despite Petitioner's unreliability, Ms. Hewes continued 

to find work for him at Handi House.  Petitioner lived directly 

behind the business, which helped to make him available on short 

notice.  Ms. Hewes continued to use Petitioner even after 

Petitioner's stepson, who lived with Petitioner, was arrested 
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for breaking into Ms. Hewes' office and stealing checks from the 

company checkbook. 

9.  Ms. Hewes disputed Petitioner's contention that Handi 

House never properly paid him or deducted payroll taxes from his 

paychecks.  In fact, it was Petitioner who insisted on payment 

as an independent contractor rather than an employee.  Ms. Hewes 

testified that in 2008, her accountant advised her that if she 

was going to pay Petitioner more than $5,000 per year, she 

either had to place him on the payroll and have him work regular 

hours, or give him a Form 1099 if he was going to continue with 

piecemeal work.  Ms. Hewes offered to place Petitioner on the 

Handi House payroll as a full-time employee.  Petitioner 

declined the offer because he owed back child support and feared 

that it would be deducted from his pay if he became a regular 

employee. 

10.  At the hearing, Ms. Hewes presented a Form 1099 for 

Petitioner showing that Handi House paid Petitioner $13,211.25 

in nonemployee compensation during the year 2009.  Ms. Hewes' 

testimony that Petitioner was always paid for his work, that he 

was paid in the manner of his choosing, and that Handi House 

properly reported the payments, is credited. 

11.  The events that precipitated the dispute in this case 

began on a Friday in November 2009, when Petitioner went out on 

a delivery with Terrell "Peanut" Odom, a full-time employee of 
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Handi House who drove the delivery truck.  Mr. Odom is white.  

Ms. Hewes' undisputed testimony was that Petitioner and Mr. Odom 

were friendly with each other.  They spent time together away 

from work, and had sold cars to each other. 

12.  On the day in question, Petitioner and Mr. Odom had an 

argument on the way to make a delivery.  Petitioner declined to 

describe the subject matter of the argument, but it so angered 

Mr. Odom that he turned the truck around and drove back to Handi 

House.  Mr. Odom told Ms. Hewes that he did not want to work 

with Petitioner, and drove off alone to make the delivery. 

13.  On the following Monday, Mr. Owens continued to refuse 

to take Petitioner with him on deliveries.  Because Mr. Odom was 

a solid, reliable employee, Ms. Hewes declined to force him to 

work with Petitioner.  Rather, she found work for Petitioner to 

do on the company's lot in Starke.  She hoped that with time, 

tempers would cool and matters would return to normal. 

14.  Petitioner worked around the Handi House lot for five 

days.  On the fifth day, Petitioner's wife, Barbara Fraizer, 

left an abusive voicemail message for Ms. Hewes, who testified 

that Ms. Fraizer sounded drunk.  Ms. Fraizer made threats of 

violence against Ms. Hewes, Ms. Hewes' mother, and employees of 

Handi House. 
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15.  Ms. Hewes testified that this was the final straw.  

She advised Petitioner that he was not to set foot on the Handi 

House lot again. 

16.  There was no credible evidence that Petitioner ever 

complained or even mentioned harassment or discrimination on the 

basis of race to anyone at Handi House.  At the hearing, when 

Petitioner was asked whether he believed Ms. Hewes' motive in 

dismissing him was racial, he responded, "Not really." 

17.  Petitioner offered no credible evidence that Handi 

House discriminated against him because of his race in violation 

of chapter 760, Florida Statutes. 

18.  In an attempt to show disparate treatment between 

himself and similarly situated employees who were not members of 

the protected class, Petitioner testified that a white secretary 

named "Rebecca" was dismissed by Ms. Hewes on much more generous 

terms than was Petitioner.  Petitioner testified that Rebecca 

received several checks at the time of and even after her 

dismissal, whereas Petitioner received only a few days of "piss 

work" after Mr. Odom refused to work with him. 

19.  Ms. Hewes testified that Rebecca was not a secretary 

but a salesperson, and that the checks she received at the time 

of her dismissal and shortly thereafter were for commissions 

that she had earned.  Ms. Hewes' testimony on this point is 

credited.  
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20.  Petitioner offered no credible evidence disputing the 

legitimate, non-discriminatory reasons given by Handi House for 

his dismissal.
2/
  Partly out of loyalty to her father, and partly 

because of her genuine affection for Petitioner, Ms. Hewes 

continued to find work for Petitioner long after most business 

owners would have sent him packing.  This is clearly not a case 

of racial discrimination, but something in the nature of a 

family argument that got out of hand.   

21.  The evidence established that Petitioner was 

considered a good employee when he was sober and not in trouble 

with the law, and that Handi House made every good faith effort 

to keep him on the job.  Ms. Hewes testified that she would have 

offered to bring Petitioner back to work at Handi House if not 

for his insistent pursuit of what she considered an unfounded 

and insulting claim of racial discrimination.   

22.  The fact that Handi House had a long history of 

forbearance in regard to Petitioner's erratic behavior did not 

oblige it to continue that forbearance in perpetuity.  When 

Ms. Hewes finally became fed up with Petitioner, she was not 

motivated by considerations of race, as Petitioner himself 

candidly admitted at the hearing. 
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CONCLUSIONS OF LAW 

23. The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

24. The Florida Civil Rights Act of 1992 (the "Florida 

Civil Rights Act" or the "Act"), chapter 760, Florida Statutes, 

prohibits discrimination in the workplace.  

25. Subsection 760.10 states the following, in relevant 

part: 

(1)  It is an unlawful employment practice 

for an employer: 

  

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

    

26. Handi House is an "employer" as defined in subsection 

760.02(7) which provides the following: 

(7)  "Employer" means any person employing 

15 or more employees for each working day in 

each of 20 or more calendar weeks in the 

current or preceding calendar year, and any 

agent of such a person. 

 

27. Florida courts have determined that federal case law 

applies to claims arising under the Florida's Civil Rights Act, 

and as such, the United States Supreme Court's model for  
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employment discrimination cases set forth in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, (1973), applies to claims arising 

under section 760.10.  See Paraohao v. Bankers Club, Inc., 225 

F. Supp. 2d 1353, 1361 (S.D. Fla. 2002); F.S.U. v. Sondel, 685 

So. 2d 923, 925 n.1 (Fla. 1st DCA 1996); Fla. Dep’t of Cmty. 

Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991). 

28. Under the McDonnell analysis, in employment 

discrimination cases, Petitioner has the burden of establishing 

by a preponderance of evidence a prima facie case of unlawful 

discrimination.  If the prima facie case is established, the 

burden shifts to the employer to rebut this preliminary showing 

by producing evidence that the adverse action was taken for some 

legitimate, non-discriminatory reason.  If the employer rebuts 

the prima facie case, the burden shifts back to Petitioner to 

show by a preponderance of evidence that the employer's offered 

reasons for its adverse employment decision were pre-textual.  

See Texas Dep’t of Cmty. Aff. v. Burdine, 450 U.S. (1981). 

29.  In order to prove a prima facie case of unlawful 

employment discrimination under chapter 760, Petitioner must 

establish that:  (1) he is a member of the protected group; (2) 

he was subject to adverse employment action; (3) Handi House 

treated similarly situated employees outside of his protected 

classifications more favorably; and (4) Petitioner was qualified 

to do the job and/or was performing his job at a level that met  
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the employer’s legitimate expectations.  See, e.g., Jiles v. 

United Parcel Serv., Inc., 360 Fed. Appx. 61, 64 (11th Cir. 

2010); Knight v. Baptist Hosp. of Miami, Inc., 330 F.3d 1313, 

1316 (11th Cir. 2003); Williams v. Vitro Services Corp., 144 

F.3d 1438, 1441 (11th Cir. 1998); McKenzie v. EAP Mgmt. Corp., 

40 F. Supp. 2d 1369, 1374-75 (S.D. Fla. 1999). 

30. Petitioner has failed to prove a prima facie case of 

unlawful employment discrimination. 

31. Petitioner established that he is a member of a 

protected group, in that he is a black man.  Petitioner was 

subject to an adverse employment action insofar as he was 

terminated from his position as an irregular unskilled laborer.  

Petitioner was qualified to perform the job insofar as Ms. Hewes 

tailored the assignments to his limited abilities.  Ms. Hewes 

did not hesitate to say that Petitioner was a good worker when 

he wanted to be.    

32.  Petitioner presented insufficient credible evidence 

that his race played any role in the business decisions made by 

Handi House.  He presented no evidence that any similarly 

situated employee was treated any better than was Petitioner.  

The one example Petitioner offered of disparate treatment 

involved a salesperson, who was not similarly situated to 

Petitioner.  Having failed to establish this element, Petitioner 
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has not established a prima facie case of employment 

discrimination.  

33.  Even if Petitioner had met the burden, Handi House 

presented evidence of legitimate, non-discriminatory reasons for 

its business decisions.  Ms. Hewes did not wish to aggravate a 

reliable, valuable full-time employee by forcing him to work 

with Petitioner after their argument.  Ms. Hewes continued to 

find work for Petitioner to do at Handi House until Petitioner's 

wife left a threatening voicemail message.  After many years of 

forbearance, Ms. Hewes finally decided that enough was enough 

and ordered Petitioner off the Handi House property.  The 

question of Petitioner's race was never an issue until he made 

his allegations of racial discrimination after the fact. 

RECOMMENDATION 

 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that Handi House of Starke, Inc., 

did not commit any unlawful employment practices and dismissing 

the Petition for Relief filed in this case. 
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DONE AND ENTERED this 26th day of May, 2011, in 

Tallahassee, Leon County, Florida. 

S                                   

LAWRENCE P. STEVENSON 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675   SUNCOM 278-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 26th day of May, 2011. 

 

 

ENDNOTES 

 
1/
  Citations shall be to Florida Statutes (2009) unless 

otherwise specified.  Section 760.10, Florida Statutes, has been 

unchanged since 1992. 
 
2/  The undersigned acknowledges the evidence is less than clear 

that Petitioner was ever properly an "employee" of Handi House.  

However, the undersigned has also determined that this matter 

will best be put to rest by addressing the nub of the dispute 

between the parties rather than by recommending dismissal on 

technical grounds.  
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Starke, Florida  32091 

 

Christy Hewes 

Handi Houses of Starke 

Post Office Box 776 

Starke, Florida  32091 
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Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

Larry Kranert, General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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