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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

                         

                         

CAROLYN M. CLEVELAND,   

         

     Petitioner, 

 

vs. 

 

WESTGATE HOME SALES, INC., 

 

 Respondent. 
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RECOMMENDED ORDER 

 A hearing was held pursuant to notice, on February 1 and 2, 

2011, in Gainesville, Florida, before the Division of 

Administrative Hearings by its designated Administrative Law 

Judge, Barbara J. Staros.   

APPEARANCES 

 

     For Petitioner:  Jennifer Biewend, Esquire 

                      Avera & Smith, LLP 

    2814 Southwest 13th Street 

                      Gainesville, Florida  32222 

 

     For Respondent:  Kris B. Robinson, Esquire 

                      Robinson, Kennon, & Kendron, P.A. 

                      582 West Duval Street 

                      Post Office Box 1178 

    Lake City, Florida  32056-1178 

 

STATEMENT OF THE ISSUE 

 

Is Respondent, Westgate Home Sales, Inc. (Westgate) an 

employer as defined in section 760.02(7), Florida Statutes 

(2010), and did Westgate discriminate against Petitioner as 

alleged in the Employment Complaint of Discrimination?   

 



 2 

PRELIMINARY STATEMENT 

On or about February 15, 2008, Petitioner filed a Charge of 

Discrimination with FCHR naming "Wayne Frier Home Sales, Inc." as 

the offending employer.  The allegations were investigated, and 

on July 31, 2008, FCHR entered a Determination:  No Cause and 

issued a Notice of Determination: No Cause.     

A Petition for Relief was filed by Petitioner on or about 

August 28, 2008.  FCHR transmitted the case to the Division of 

Administrative Hearings on or about September 17, 2008.  A Notice 

of Hearing was issued setting the case for formal hearing 

November 19 and 20, 2008.  An Unopposed Motion to Continue 

Hearing was filed and granted.  The hearing was rescheduled for 

February 11 and 12, 2009.  

Prior to the hearing, Respondent filed a Motion to 

Relinquish Jurisdiction, asserting that Petitioner did not work 

for Wayne Frier Home Sales, Inc., but instead worked for Westgate 

Home Sales, Inc.  Respondent further argued that the case should 

be dismissed for lack of jurisdiction, as Westgate Home Sales, 

Inc., employed between five and eight employees at all times 

material to the charge of discrimination.  Respondent asserted 

that FCHR lacked jurisdiction as Respondent did not have the 

requisite number of employees as required in section 760.02(7), 

Florida Statutes.  A motion hearing was held telephonically in 

which the jurisdictional issue was discussed.  The undersigned 

raised the possibility of relinquishing jurisdiction to FCHR for 
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the purpose of FCHR conducting an investigation as to the issue 

of whether Respondent had the requisite number of employees 

(i.e., 15 or more).  Both parties preferred that the case remain 

at DOAH, and the hearing was rescheduled for the purpose of 

conducting a hearing on the issue of whether Respondent employed 

15 or more persons.   

Due to the above developments, the hearing was continued 

again.  On the eve of the rescheduled hearing date, Respondent 

filed a Notice of Withdrawal of Motion to Relinquish 

Jurisdiction, citing Arbaugh v. Y & H Corp., 546 U.S. 500 (2006).  

On the basis of Arbaugh, Respondent asserted that the employer 

status is merely an element of a person's claim for relief and 

not a matter of jurisdiction.  Accordingly, Respondent suggested 

that the employer status and the merits of the discrimination 

claim be heard together, which is ultimately what happened.  

A telephonic motion hearing was held on March 18, 2009.  

Subsequently, Petitioner filed an Unopposed Motion to Amend Case 

Style, requesting that the style of the case be changed to 

replace the name of Respondent from Wayne Frier Home Sales, Inc., 

to Westgate Home Sales, Inc.  The Motion was granted and the 

style of the case was changed accordingly.  As discovery 

progressed and mediation took place but was unsuccessful, Motions 

to Continue were granted and the case was ultimately heard on 

February 1 and 2, 2011. 
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At hearing, Petitioner testified in her own behalf and 

presented the testimony of 12 other witnesses.  Petitioner's 

Exhibits numbered 1 through 12 were admitted into evidence.
1/
 

Respondent presented the testimony of 8 witnesses.  Respondent's 

Exhibit numbered 1 was admitted into evidence.   

A Transcript consisting of four volumes was filed on 

February 24, 2011.  The parties requested 21 days in which to 

file proposed recommended orders.  Due to the complexity of the 

case and the large number of witnesses, the request was granted. 

Respondent filed an Unopposed Motion for Extension of Time to 

File its Proposed Recommended Order.  The Motion was granted.  

The parties filed Proposed Recommended Orders, which have been 

duly considered in the preparation of this Recommended Order.   

Unless otherwise indicated, all references to the Florida 

Statutes are to 2008. 

FINDINGS OF FACT 

 1.  At all times material to this proceeding, Petitioner was 

employed by Respondent, Westgate Home Sales, Inc. (Westgate).  

She worked for Respondent from January 2007 until February 15, 

2008.   

 2.  Westgate is located in Gainesville, Florida, and is in 

the business of selling mobile homes.  Petitioner was service 

manager for Respondent, and her immediate supervisor was Michael 

Reaves, the lot manager.  Westgate is owned by Frier Home Sales, 

Inc.  
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3.  As service manager, Petitioner's primary duties were to 

handle warranty claims and coordinate the set up of a mobile home 

after it was purchased by a customer.  Her work as service 

manager involved dealings with customers "from set up to 

service."  Her job also involved dealing with several independent 

contractors. 

4.  Petitioner worked in the mobile home industry most of 

her life, as did her family members.  She worked at the sales lot 

which is now Westgate for approximately 18 years.  During most of 

those years, the lot was under different ownership. 

5.  Petitioner's normal work hours were 9 a.m. to 5 p.m. 

Monday through Friday, although she would often come in early, 

stay late, and work on Saturdays.  Petitioner's gross earnings 

were approximately $400 per week. 

Facts Related to Requisite Number of Employees 

 6.  In addition to her lot manager, Mr. Reaves, Petitioner 

worked with James Matthew "Matt" VanEtten (sales manager); Bruce 

Goodson (sales), Penny Wilkes, (bookkeeper), Dana VanEtten (part-

time employee and Matt VanEtten's wife); Doyle Rooks (sales), 

Dennis Cribbs (sales); Kyle Saborin (sales); and David Walker 

(sales). 

 7.  There is no dispute that Westgate itself did not employ 

15 or more employees during the relevant time period.  The 

dispute concerns whether other entities owned or managed by 
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certain members of the Frier family should be considered a 

single-employer for purposes of the Florida Civil Rights Act.   

8.  William Slaughter is employed by Frier Finance where he 

is Chief Financial Officer and oversees all of the accounting for 

approximately 30 companies, which will be referred to as the 

Frier Companies.  Nine of these companies operate out of a 

location in Live Oak, Florida, including Frier Home Sales, which 

owns Westgate.  The Live Oak location is commonly referred to by 

current and former employees of Westgate as "the corporate 

office."  Members of the Frier family, specifically Wayne, Todd, 

and Matt Frier, are owners or directors of all of the companies 

operating out of the Live Oak location, and most, if not all, of 

the other Frier Companies.  All of the companies have something 

to do with the mobile home industry.  Matthew, Todd, and Wayne 

Frier are listed as Directors for Frier Home Sales, Inc., in its 

Articles of Incorporation; Wayne and Matthew Frier are listed as 

Directors of Westgate Home Sales, Inc. 

9.  Frier Finance is one of the companies which operates out 

of the Live Oak location.  Frier Finance finances mobile homes 

for customers, provides floor plan financing for sales lots, and 

provides management services for sales lots.  Frier Finance 

negotiates things like rates on floor plan contracts, which 

benefit the individual lots by getting better rates.  Each lot 

signs its own contract with the floor plan lenders. 
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10.  In addition to overseeing the accounting for various 

companies, Mr. Slaughter is responsible for hiring and overseeing 

three auditors, who are also employed by Frier Finance.  The 

auditors provide monthly services to the sales lots.  They assist 

in hiring and training bookkeepers for the sales lots, and report 

the financials to Mr. Slaughter, who in turn provides that 

information to the Friers. 

 11.  The auditors visit the sales lots three or four times a 

month conducting audits of sales, theft, inventory, and 

commissions.  Frier Finance was paid a fee for all of the 

auditing and management services provided to the various sales 

lots, as well as for financing services. 

12.  The bookkeepers at the various sales lots fill out the 

time sheets, and send them to Frier Finance in Live Oak.  

Specifically, they send the time sheets to Betty Jordan, who is 

Mr. Slaughter's assistant and is a bookkeeper.  She handles 

bookkeeping and coordinates payroll for many of the sales lots, 

as well as for Frier Finance, Frier Home Sales, Frier Finance 

Floor Plan, and Frier Home Sales Floor Plan.        

13.  The bookkeepers at the sales lots fax timesheets to 

Ms. Jordan.  The timesheet form used by the various lots appears 

to be the same, but the time sheets reflect a lot number 

indicating which sales lot is reporting payroll.  After receiving 

the faxes from the sales lots, she gives them to either Matt or 

Todd Frier, who then gives them back to her.  Ms. Jordan then 
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faxes the payroll information to Oasis Outsourcing, a company 

located in West Palm Beach, which provides professional 

employment services, including preparing paychecks.    

14.  Ms. Jordan also handles purchase orders of mobile homes 

from the factory.  If a lot manager wishes to purchase a mobile 

home, he or she faxes the purchase order to Ms. Jordan, who then 

gives it to Todd or Matt Frier, who then initials approval. 

Ms. Jordan then assigns the purchase order a number, and faxes it 

back to the requesting lot manager. 

15.  Ms. Jordan on occasion sends memos to various sales 

lots regarding payroll procedures.  These memos relate to 

services provided by Frier Finance.  Again, Frier Finance is paid 

a fee for these payroll services.   

16.  Each sales lot has its own bank account out of which it 

pays its own operating costs, e.g., utility bills, telephone 

bills, and advertising.  The respective bookkeepers issue checks 

at the sales location on that entity's bank account, then send 

them to Live Oak where they are signed by either Mr. Slaughter or 

one of the Friers, and sent back to the sales location for 

distribution.  A lot manager can only sign checks if he or she is 

a minority partner in that entity.  Approximately seven or eight 

entities have minority partners, but the record is not clear 

which ones.  The sales lots only issue checks for that lot, none 

of the other lots.  Lots do not comingle their revenues or 

operating expenses.       
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17.  Lot managers are typically hired by the Friers, and 

only the Friers can fire lot managers.  The Friers decide where 

to place lot managers and set the pay rates for the lot managers. 

The Friers have moved a lot manager from one location to another.  

These decisions are made by the Friers as officers or managing 

members of the individual companies.  When a lot manager is 

transferred to a different lot, that manager becomes an employee 

of the new lot.  Similarly, when a bookkeeper splits her time 

between two lots, her salary was paid half by one lot, and half 

by the other. 

18.  Lot managers control the daily operations of the sales 

lot.  Lot managers are responsible for hiring and firing 

employees at the various lots, with the exception of bookkeepers. 

If a lot manager wants to fire a bookkeeper, the manager tells 

Frier Finance and the decision is made there.     

19.  Lot managers make the decisions as to work schedules, 

vacations, holiday closures, approval of sick days, and 

promotions.  Decisions regarding lot employees are handled at the 

individual lots, not in a centralized location.   

20.  Each lot is separately licensed, has its own sales tax 

number, "DMV" number, and its own phone number. Each lot "stands 

or falls" on its own.  The lots do not have the same ownership 

structure.  
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21.  At a time prior to the time relevant to this 

proceeding, the Frier's corporate structure was different and the 

companies were, to an extent not clear from the record, more 

unified.  At some point prior to the time-frame material to this 

case, this large "umbrella" corporation was split or divided into 

smaller companies.  However, there was no evidence that any of 

the entities were separated or "splintered" with the intention or 

purpose of defeating anti-discrimination laws.  Further, there 

was no evidence presented that establishes or suggests that the 

Friers or any of the companies were aware of, condoned, or 

tolerated the actions complained of by Petitioner herein.  On the 

contrary, when asked on cross-examination if the Friers ever took 

part in the harassment, Petitioner replied, "No, no, sir.  

Never."   

Facts Related to Sexual Harassment   

22.  For the majority of the time she worked at Westgate, 

Petitioner's office was located in an office building that was 

approximately the size of a double-wide mobile home with 

additions. 

23.  Petitioner alleges that the actions and behavior of 

which she complains began over the last six months she was 

employed by Westgate.  At first, she overheard inappropriate 

comments about customers.  Eventually, the comments, and actions, 

were also directed at her. 
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24.  As is typical of a sexual harassment case, there is 

conflicting testimony of exactly what was said and exactly what 

actions took place.  However, in this case, Respondent concedes, 

at least to some degree, that conversations took place that were 

inappropriate for the workplace.  Respondent asserts, however, 

that Petitioner was a willing participant in these inappropriate 

conversations and exchanges.       

25.  While the inappropriate language and conduct permeated 

the working environment at Westgate, Petitioner primarily 

complains about the actions of her supervisor, Mr. Reaves, and a 

co-worker, Mr. VanEtten.  Neither Mr. Reaves nor Mr. VanEtten 

testified.  

26.  The earliest offensive conversation Petitioner recalled 

was a comment made by Mr. VanEtten to her in which he told her he 

had a fantasy of being with an older woman.
2/
  Petitioner replied 

that he had better have a fantasy about a younger woman 

(referring to his wife).  Petitioner complained to Mr. Reaves, 

who, according to Petitioner, responded that Matt "liked" her and 

not to be afraid of Matt because "Matt's got a little dick."
3/
  

 27.  The allegations regarding Mr. VanEtten are numerous: 

Mr. VanEtten would "act out" things, or perform what Petitioner 

described as "skits."  Many of the skits were not inappropriate 

and Petitioner found them to be funny.  However, she failed to 

see the humor in "the rabbit," described below, and when it first 

occurred, told Mr. VanEtten to "get the fuck off of me."  
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28.  Petitioner described Mr. VanEtten, on many occasions, 

going up to the chair she was sitting in and "humping" it, which 

he labeled "the rabbit."  She also described Mr. VanEtten as a 

tall, large man.  Petitioner is a petite woman.  Her allegation 

regarding Mr. VanEtten's  performing "the rabbit" on her chair 

was corroborated by both of Petitioner's daughters who observed 

it on visits to their mother's office, as well as by Shiela 

Nickerson, a friend who cleaned mobile homes at Westgate, and 

Corey Bryan, the father of one of Petitioner's grandchildren.
4/
         

29.  In addition to "the rabbit," Petitioner asserts that 

Mr. VanEtten once wrapped his arms around her while they bumped 

into each other in the office; offered her money for sex; 

frequently said to her "show me your pussy"; and, on the last day 

she worked at the office, dropped his pants and "mooned" her 

showing his naked buttocks. 

30.  Regarding Mr. Reeves, Petitioner asserts that he 

"mooned" her three or four times; used sexually charged 

expressions such as commenting that Petitioner must be "fucking" 

one of the contractors, Richard Cowart; asking her to get him an 

ice cream cone, saying he wanted it "big and sloppy, like a 

pussy, like a big ole pussy"; telling her she needed to "man up, 

grow a dick, be a man"; that he had a visual image of her wrapped 

around his head and him licking her; and frequently making 

remarks of a sexual nature either towards her or generally in the 

workplace and not directed at her. 
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31.  In addition to Mr. VanEtten and Mr. Reaves, Petitioner 

also complained about harassment by a salesman, Bruce Goodson.  

She related one instance when Kevin Turner, a serviceman from a 

carpet cleaning company, was there to clean carpet.  Mr. Goodson 

told him, in a joking fashion but in Petitioner's presence, that 

Petitioner would do a lap-dance for him.  Mr. Turner corroborated 

this allegation.  Mr. Goodson did not testify. 

32.  Petitioner's testimony regarding the above-described 

incidents was credible and largely unrebutted.   

33.  Other witnesses corroborated Petitioner's depiction of 

the sexually-charged comments that were prevalent at Westgate.  

Ms. Nickerson, who assisted in cleaning mobile homes, complained 

of inappropriate comments by both Mr. VanEtten (stating in her 

presence and in the presence of Petitioner that he was horny) and 

Mr. Reaves (telling her how pretty her breasts were and how good 

her ass would look while he was hitting it from the back, and 

offering to put her up in a house if she slept with him); and 

generally that "every time I went there it was sexual comments 

being said." 

34.  Kelly Oldman is one of Petitioner's daughters.  She 

cleaned mobile homes for Westgate as an independent contractor.  

Ms. Oldman also was the recipient of many sexually charged 

comments by Mr. VanEtten (e.g., making obscene gestures with his 

mouth and gesture "nasty like he wanted you to masturbate him"; 

that he "grabbed his stuff" and asked if she or her mother would 
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"help him relieve some pressure on this thing"; that he would 

often grind his genitals toward her; and that everything he did 

was sexually driven); and Mr. Reaves (telling her she needed a 

"sugar daddy"; hearing him on one occasion tell her mother to 

show him her pussy); and that she was called "bootylicious" by 

them and by some of the salesmen there.  Petitioner frequently 

complained to Ms. Oldman about the office atmosphere.  

35.  It must be noted that Ms. Oldman began working at 

Westgate at her mother's suggestion.  Ms. Oldman had just become 

single and needed to earn money in addition to another job she 

had.  Petitioner warned her daughter about the behavior at 

Westgate and, despite this behavior, spoke to Mr. Reeves about 

hiring her daughter to clean mobile homes.  Kelly was hired to 

clean homes as an independent contractor.  

36.  There is no real dispute that off-color jokes and 

office banter of a sexual nature were prevalent at Westgate.  

However, Respondent points to what it perceives to be 

Petitioner's participation in and contribution to much of the 

sexually charged office environment. 

37.  Petitioner acknowledges that she used profanity in the 

workplace; that she sometimes laughed at jokes of a sexual 

nature; that she, at the time, sometimes found those jokes to be 

funny; and that she had a flirtatious relationship with 

Mr. Cowart, an independent contractor. 
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38.  Petitioner also acknowledges that her actions were not 

always appropriate.  She described one incident that she readily 

admits was inappropriate.  Once when she was particularly 

disgusted with a comment by a contractor (not an employee of 

Westgate) in reference to her wearing shorts during off hours 

that her "pussy was clean as a whistle," and to Mr. Reaves 

responsive comment that her "kitty-cat was clean as a whistle," 

she reached into her pants, grabbed some pubic hairs, and threw 

them at the contractor who made the comment.   

39.  Petitioner also acknowledges that occasionally her 

grandchildren were at her office.  For example, she would pick up 

a grandchild from daycare and keep the child at her office until 

her daughter got off work; or, her daughter would drop by with 

her grandchildren.  Petitioner acknowledged that the guys would 

"straighten up" when her grandchildren were present.   

40.  Dennis Cribbs, who worked at Westgate at least some of 

the time Petitioner worked there, described her language as "a 

lot of sexual innuendo" and, regarding her language, that he 

"never heard a woman speak like that."  

41.  Mark Denmark, a detective with the Gainesville Police 

Department, had occasion to stop by Westgate and described the 

office conversation there as containing jokes, comments, 

innuendo, and banter of a sexual nature, all of which Petitioner 

participated.  
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42.  David Walker, also worked at Westgate when Petitioner 

worked there.  He is now vice president of a mobile home lot 

which is a competitor of Westgate.  His office was near 

Petitioner's, and he observed her participate in office banter, 

conversations, and just "normal gossip stuff" of a sexual nature.  

He described her language as "vulgar" and that it bothered him so 

much to be next to her office that he asked to be moved to 

another part of the building.  Mr. Walker acknowledged that he 

was one of the persons who called Ms. Oldman "bootylicious."      

43.  Mr. Cowart, who acknowledged some sort of relationship 

with Petitioner, provided similar testimony regarding 

Petitioner's participation in office banter, etc., of a sexual 

nature.
5/
    

44.  Petitioner wanted a "transfer" to another lot, and 

attempted to call Todd Frier about this.  She left messages 

without detail as to why she was calling.  She did not talk to 

Mr. Frier about a transfer, as her call was not returned. 

45.  Following that and toward the end of her employment, 

Petitioner discussed with Mr. Reaves whether she could move her 

office to the back building where Penny Wilkes worked.  He agreed 

to let her do that.  However, that office was not finished prior 

to her ending her employment.  

46.  During the last week of employment at Westgate, 

Petitioner was encouraged by "everyone" to quit and was being 

treated "really, really bad."  Her office had been packed and it 
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appeared to her she was losing her job.  She had a conversation 

with Mr. Reaves in which she informed him she was going to file a 

complaint.  Instead of firing her, he offered a "promotion" to 

her in sales.  Petitioner believed that this was not a genuine 

offer, as she is bad in math and her experience was in service, 

not sales.  She told him he was "fucked up." 

47.  Petitioner described her leaving Westgate as follows: 

"I was fired.  At that point I thought I was fired.  Now looking 

at it, no. . ." ". . . I didn't get fired.  I got manipulated out 

of there."    

CONCLUSIONS OF LAW 

 48.  For purposes of this proceeding the Division has 

jurisdiction over the parties and the subject matter pursuant to 

sections 120.569, 120.57(1), and 760.11, Florida Statutes.   

49.  A threshold question in this case is whether Respondent 

meets the definition of employer as defined in section 760.02(7).  

Traditionally, this issue has been treated as jurisdictional.   

Reeves v. DSI Security Servs., 331 F. App'x 659, 2009 U.S. App. 

(11th Cir. 2009) ("We treat the question of whether a defendant 

meets the statutory definition of 'employer' as a threshold 

jurisdictional matter under Title VII.")  However, the United 

States Supreme Court opinion in Arbaugh v. Y & H Corp., supra, 

indicates otherwise, as the Court treats this issue as simply as 

element of a person's claim for relief.  Accord, Morrison v. 

Amway, 323 F.3d 920 (11th Cir. 2003).  In any event, it must be 



 18 

determined whether Respondent is an "employer" subject to the 

Florida Civil Rights Act of 1992.  Section 760.02(7) defines 

"employer" as follows: 

'Employer' means any person employing 15 or 

more employees for each working day in each 

of 20 or more calendar weeks in the current 

or preceding calendar year, and any agent of 

such a person.   

 

50.  Petitioner bears the burden to establish her claim 

consistent with the criteria above.  See McDonnell Douglas Corp. 

v. Green, 411 U.S. 792 (1973); Texas Dep't of Comty. Aff. v. 

Burdine, 450 U.S. 248 (1981).  It is Petitioner's burden to 

establish the existence of an integrated enterprise, as will be 

discussed more fully herein.  Guaqueta v. Universal Beverages, 

LLC, 2010 U.S. Dist. LEXIS 69660 (S.D. Fla. 2010) (citing 

Cardinale v. S. Homes of Polk Cnty., Inc., 310 F. App'x 311, 312 

(11th Cir. 2009)).  Petitioner must establish this proof by a 

preponderance of the evidence.  § 120.57(1)(j), Fla. Stat.  

51.  The Florida Civil Rights Act is patterned after Title 

VII, and federal discrimination law should be used as guidance 

when construing Florida's law.  Brand v. Florida Power Corp., 633 

So. 2d 504, (Fla. 1st DCA 1994); see Sch. Bd. of Leon Cnty. v. 

Hargis, 400 So. 2d 103 (Fla. 1st. DCA 1981). 

52.  "The ultimate touchstone under [the law] is whether an 

employer has employment relationships with 15 or more individuals 

for each working day in 20 or more weeks during the year in 

question."  Walters v. Metropolitan Educational Enterprises, 
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Inc., 519 U.S. 202, 212 (1997).  This is codified in section 

760.02(7).  

53.  Petitioner asserts that when the employees of the 

"Frier companies" are added together within the relevant time 

period, this total would meet the definition of "employer" set 

out in Section 760.02(7) as to the requisite number of employees.  

54.  For Petitioner to be able to include the employees of 

the other "Frier companies" in the count to establish the 

statutory requirement by complying with the definition of 

"employer" at section 760.02(7), they must by extension of Title 

VII case law meet the "single employer" or "integrated 

enterprise" test.  This test is one established in relation to 

Title VII actions.  In that setting it is recognized by the 

courts as being part of a "liberal construction" pertaining to 

the term "employer" set forth in Title VII.  See Reeves v. DSI 

Security Services, supra, and Lyes v. the City of Rivera Beach, 

Florida, 166 F.3d 1332, 1341 (11th Cir. 1999).  The court in Lyes 

explained at 1341:   

In keeping with this liberal construction,  

we sometimes look beyond the nominal 

independence of an entity and ask whether two 

or more ostensibly separate entities should 

be treated as a single, integrated enterprise 

when determining whether a plaintiff's 

"employer" comes within the coverage of Title 

VII.   

 

We have identified three circumstances in 

which it is appropriate to aggregate multiple 

entities for the purposes of counting 

employees.  First, where two ostensibly 

separate entities are 'highly integrated with 
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respect to ownership and operations,' we may 

count them together under Title VII.  

McKenzie, 834 F.2d at 933 (quoting Fike v. 

Gold Kist, Inc., 514 F.Supp. 722, 726 

(N.D.Ala.), aff'd, 664 F.2d 295 (11th Cir. 

1981)).  This is the 'single employer' or 

"integrated enterprise" test. . . . .   

 

                * * *        

 

The issue before us involves the "single 

employer" test.  In determining whether two 

non-governmental entities should be 

consolidated and counted as a single 

employer, we have applied the standard 

promulgated in NLRA cases by the National 

Labor Relations Board.  See, e.g., McKenzie, 

834 F.2d at 933.  This standard sets out four 

criteria for determining whether nominally 

separate entities should be treated as an 

integrated enterprise.  Under the so-called 

"NLRB test," we look for "(1) interrelation 

of operations, (2) centralized control of 

labor relations, (3) common management, and 

(4) common ownership or financial control."    

. . .   

 

 55.  "The totality of the circumstances controls, thus, no 

single factor is conclusive, and the presence of all four factors 

is not necessary to a finding of single employer."  E.E.O.C. v. 

Dolphin Cruise Line, Inc., 945 F. Supp. 1550 (S.D. Fla. 1996).    

 56.  In determining whether the interrelation of 

operations factor is met, courts look to whether the companies 

share employees and resources.  Guaqueta, supra (citing Walker v. 

Boys & Girls Club of Am., 38 F. Supp. 2d 1326, 1331 (M.D. Ala. 

1999)), "[T]he National Labor Relations Board has identified 

seven indicia of interrelatedness:  (1) combined accounting 

records; (2) combined bank accounts; (3) combined lines of 

credit; (4) combined payroll preparation; (5) combined 
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switchboards; (6) combined telephone numbers and (7) combined 

officers.") 

     57.  Applying the above analysis, Westgate did not share 

combined bank accounts, switchboards, or telephone numbers.  As 

for accounting records, Frier Finance provided accounting 

services, for a fee, but there is no evidence that establishes 

that the accounting records were "combined."  That is, although 

the accountants were centrally located, the preponderance of the 

evidence indicates that the accounts were maintained separately. 

Similarly, while the various lots used Frier Finance to negotiate 

financing, the manager of the individual lot had to sign the 

financing contract.   

     58.  The various corporate entities sent their payroll to 

Frier Finance, which, in addition to Oasis Outsourcing, processed 

payroll for a fee.  However, while the payroll of the various 

entities were processed in one central location, the 

preponderance of the evidence indicates that the payrolls of the 

various lots were not combined.  Rather, the checks are issued 

from individual company accounts.  See Guaqueta, supra, at 20, 

citing Fike v. Goldkist, Inc., 514 F. Supp. 722, at 726-727 (N.D. 

Ala. 1981) (finding no integrated enterprise where '[a]lthough 

[the first company] prepared the [second company's] salaried 

payroll, [the first company] was fully reimbursed by [the second 

company] for this and all other services provided by [the first 

company]."). 
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     59.  The evidence did establish that the entities had common 

officers or owners, which will be discussed in more detail below 

(in analyzing the third factor), in that the Friers were 

officers, directors, or owners of most, if not all, of the 

companies.   

     60.  The centralized control of labor relations factor looks 

at "which company has the power to hire and fire employees and 

control employment practices."  Guaqueta, supra, at 20 (citing 

Fike at 727 "[T]he 'control' of labor relations is not potential 

control but active control of day-to-day labor relations.")  

     61.  The preponderance of the evidence established that the 

control of day-to-day labor relations was not centralized.  While 

the Friers hired the lot managers, the lot managers generally had 

the authority to manage day-to-day operations of the lots.  

     62.  The common management factor looks for common directors 

and officers.  Id. (citing Fike, supra, at 727 "Cases treating 

two separate corporate entities as a single employer have placed 

heavy emphasis on the existence of common directors and 

officers.") 

     63.  The preponderance of the evidence established that the 

separate corporate entities had common directors and officers.  

     64.  Finally, the last factor to consider is common 

ownership and financial control.  Courts have held that a finding 

of common ownership or financial control alone is insufficient to 

establish the single employer or integrated enterprise criterion 
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absent proof of the other factors.  Guaqueta, supra, at 24, and 

see Cardinale v. S. Homes of Polk Cnty, Inc., 310 F. App'x 311, 

312-313 (finding that defendants are not an integrated enterprise 

where plaintiff was only able to show one factor, common 

ownership.).    

     65.  The preponderance of the evidence established that 

there is common ownership among the various companies, but did 

not establish common financial control.  The court's analysis in 

Guaqueta comparing the holdings in two cases is instructive 

regarding financial control: 

In Player v. Nations Biologies, Inc., 993 F. 

Supp. 878, 883 (M.D. Ala. 1997), the 

plaintiff established financial control where 

the main company maintained a centralized 

account pooling the profits of all the other 

companies to cover the losses of the less 

successful companies.  By contrast in Fike, 

the district court did not find common 

ownership where one company did not exercise 

financial control over the other company, 

revenues and operating expenses were not 

comingled, and one company did not borrow 

funds from the other.  514 F. Supp. at 727.  

 

     66.  In the instant case, there was no centralized account 

pooling profits, and revenues and operating expenses were not 

comingled.  The record is not entirely clear as to whether Frier 

Finance actually loans money to sales lots or simply negotiates 

financing arrangements on behalf of sales lots.    

     67.  This case does not neatly fit into any of the factual 

scenarios of the case law discussed above. Certainly, there is 

the common thread of the members of the Frier family having 
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ownership or being officers of the various companies.  However, 

the more detailed analysis of the factors set forth in the case 

law discussed above reveals that there is more separation among 

the companies than what initially appears to be the case.   

     68.  It is concluded that, in balance, having applied the 

criteria set forth in the case law analyzed above, Petitioner did 

not carry her burden of establishing that Respondent has the 

requisite number of employees as contemplated in section 

760.02(7). 

     69.  Recognizing that FCHR has final order authority in this 

case and may or may not agree with this conclusion, the following 

are conclusions of law regarding whether or not Petitioner met 

her burden of establishing sexual harassment.    

     Hostile Work Environment--Sexual Harassment 

     70.  To prevail on her claim of discrimination, Petitioner 

must present either direct evidence of discrimination or 

circumstantial evidence that creates an inference of 

discrimination.  Reeves v. C.H. Robinson Worldwide, Inc., 594 

F.3d 798, 813 (11th Cir. 2010); Reeves v. DSI, 331 F. App'x at 

662 (citing Hinson v. Clinch Cnty., Ga. Bd. of Educ., 231 F.3d 

821, 827-28 (11th Cir. 2000)). 

     71.  Direct evidence is evidence which, if believed, would 

prove the existence of discrimination without inference or 

presumption.  Holifield v. Reno, 115 F.3d 1555, 1561-1562 (11th 

Cir. 1997).  
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     72.  Usually, direct evidence is not available and the 

claimant must rely on circumstantial evidence to prove 

discriminatory intent.  Holifield v. Reno, 115 F.3d at 1561-1562.  

The shifting burden framework set forth in McDonnell Douglas 

Corp. v. Green, supra, is generally used in which Petitioner must 

establish a prima facie case of discrimination.  Once Petitioner 

establishes a prima facie case, the burden shifts to the employer 

to articulate a legitimate, nondiscriminatory reason for the 

employment action taken; then, the employee bears the ultimate 

burden of persuasion to establish that the employer's proffered 

reason for the action taken is merely a pretext for 

discrimination.     

     73.  To establish a prima facie case of a hostile work 

environment caused by sexual harassment, Petitioner must show 

that:  she belongs to a protected group; she was subjected to 

unwelcome sexual harassment (e.g., sexual advances, requests for 

sexual favors, and other conduct of a sexual nature); the 

harassment was based on the sex (gender) of the employee; the 

harassment was sufficiently severe or pervasive to alter the 

terms and conditions of employment and create a discriminatorily 

abusive working environment; and show a basis for holding 

Respondent liable (i.e., the employer knew or should have known 

of the harassment and failed to take prompt remedial action).  

Reeves v. C.H. Robinson Worldwide, Inc., 594 F.3d 798, 808 (11th 

Cir. 2010); Morgan v. Fellini's Pizza, Inc., 64 F. Supp. 2d 1304 
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(N.D. Ga. 1999).  Where the perpetrator of the harassment is 

merely a co-employee of the complainant, the employer will be 

held liable if it knew or should have known of the harassing 

conduct but failed to take prompt remedial action.  Hardin v. 

Waste Mgt. Inc. of Fla.  2010 U.S. Dist. LEXIS 73418 (N.D. Fla. 

2010) (citing Miller v. Kenworth of Dothan, Inc., 277 F.3d 1269, 

1278 (11th Cir. 2002)).    

     74.  There is no dispute that Petitioner, as a female, is a 

member of a protected class.  There is dispute, however, whether 

Petitioner meets the second element.  That is, by her own 

conduct, has Petitioner established that the behavior was 

unwelcome?  A court may consider whether the plaintiff or 

petitioner participated in the very conduct of which she 

complains.  Balletti v. Sun-Sentinel Co., 909 F. Supp. 1539   

(S.D. Fla. 1995) 

     75.  To constitute harassment, the conduct must be unwelcome 

"in the sense that the employee did not solicit it or incite it, 

and in the sense that the employee regarded the conduct as 

undesirable or offensive."  Morgan, 64 F. Supp. 2d at 1309 

(citing Henson v. City of Dundee, 682 F.2d 897, 903-05 (11th Cir. 

1982)).  

     76.  In analyzing whether complained of conduct was 

unwelcome, courts look at the entire context of the alleged 

harassment.  See Meritor Savings Bank FSB v. Vinson, 477 U.S. 57, 

69 (1986) at 69.  "It does not follow, however, that the 'use of 
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foul language or sexual innuendo in a consensual setting' waives 

that plaintiff's legal protections against unwelcome harassment."  

Morgan, 64 F. Supp. 2d at 1309-1310.   

     77.  While Petitioner's behavior was far from exemplary, she 

did not welcome the conduct.  When Mr. VanEtten first 

demonstrated "the rabbit," Petitioner's objection to this 

(telling him to "get the fuck off of me") was clear as a bell.  

Further, she complained to her supervisor who, besides not taking 

remedial action, replied with his own inappropriate comment.  

Moreover, upon reviewing the entire context of the harassment as 

set forth above, the undersigned finds that Petitioner was 

subjected to unwelcome harassment. 

     78.  As to the third factor, the conduct was clearly based 

on her gender.  While using curse words or even sexual slang does 

not necessarily constitute gender-based harassment, the language 

and conduct was clearly and frequently gender-specific.  See 

Reeves v. C.H. Robinson, 594 F.3d 798 at 804. (Plaintiff 

identified a substantial corpus of gender-derogatory language 

addressed specifically to women.) 

     79.  The Eleventh Circuit set out a thorough framework for 

analyzing the fourth factor.  As the Court explained in Reeves v. 

C.H. Robinson, 594 F.3d 798, at 808-809: 

Either severity or pervasiveness is 

sufficient to establish a violation of Title 

VII.  (citation omitted)  In evaluating 

allegedly discriminatory conduct, we consider 

its 'frequency . . .; its severity; whether 

it is physically threatening or humiliating, 
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or a mere offensive utterance; and whether it 

unreasonably interferes with an employee's 

work performance.' Harris [v. Forklift 

Systems, Inc.], 510 U.S. at 23 [1993], quoted 

in Mendoza [v. Borden, Inc.], 195 F.3d at 

1258 [1999](Tjoflat, J., concurring in part, 

and dissenting in part).     

 

Moreover, the plaintiff must prove that the 

environment was both subjectively and 

objectively hostile.  Id., at 21-22.  "The 

employee must 'subjectively perceive' the 

harassment as sufficiently severe and 

pervasive to alter the terms or conditions of 

employment, and this subjective perception 

must be objectively reasonable."  Mendoza, 

195 F.3d at 1246 (quoting Harris, 510 U.S. at 

21-22). . . . "[T]he objective severity of 

harassment should be judged from the 

perspective of a reasonable person in the 

plaintiff's position, considering 'all the 

circumstances.' "Oncale, 523 U.S. at 81 

(quoting Harris, 510 U.S. at 23). 

 

In a case like this, where both gender-

specific and general, indiscriminate 

vulgarity allegedly pervaded the workplace, 

we reaffirm the bedrock principle that not 

all objectionable conduct or language amounts 

to discrimination under Title VII. Although 

gender-specific language that imposes a 

change in the terms or conditions of 

employment based on sex will violate Title 

VII, general vulgarity or references to sex 

that are indiscriminate in nature will not, 

standing alone, generally be actionable.  

Title VII is not a "general civility code." 

(citations omitted). . .  As we observed in 

Baldwin v. Blue Cross/Blue Shield of Alabama, 

"Title VII does not prohibit profanity alone, 

however profane.  It does not prohibit 

harassment alone, however severe and 

pervasive.  Instead, Title VII prohibits 

discrimination, including harassment that 

discriminates based on a protected category 

such as sex."  480 F.3d [1287] at 1301-02 

[11th Cir. 2007]. . . . Title VII's test 

instead is whether "members of one sex are 

exposed to disadvantageous terms or 

conditions of employment to which members of 
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the other sex are not exposed." (citation 

omitted). 

 

Nevertheless, a member of a protected group 

cannot be forced to endure pervasive, 

derogatory conduct and references that are 

gender-specific in the workplace, just 

because the workplace may be otherwise rife 

with generally indiscriminate vulgar conduct.  

Title VII does not offer boorish employers a 

free pass to discriminate against their 

employees specifically on account of gender 

just because they have tolerated pervasive 

but indiscriminate profanity as well. . . .   

 

As the Supreme Court has observed, "[t]he 

real social impact of workplace behavior 

often depends on a constellation of 

surrounding circumstances, expectations, and 

relationships which are not fully captured by 

a simple recitation of the words used or the 

physical acts performed." (citations omitted) 

Thus, we proceed with '[c]ommon sense, and an 

appropriate sensitivity to social context,' 

to distinguish between general office 

vulgarity and the "conduct which a reasonable 

person in the plaintiff's position would find 

severely hostile or abusive." Oncale [v. 

Sundowner Offshore Servs., Inc., 523 U.S. 75, 

80 (1998)], 523 U.S. at 82, (observing that 

harassment with sexual connotations is not by 

itself sexual harassment).   

  

     80.  The evidence established that the harassing conduct was 

pervasive, in that the conduct described above was frequent and 

humiliating.
6/
  The evidence further established that the 

environment was subjectively hostile.  Further, a reasonable 

person in Petitioner's position, considering all of the 

circumstances, would find the atmosphere hostile.  Petitioner was 

subjected to humiliating and degrading conduct in a way that the 

conditions of her male co-workers were not.  It was a "workplace 

that exposed [Petitioner] to disadvantageous terms and conditions 
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of employment to which members of the other sex were not 

exposed."  Reeves v. C.H. Robinson, 594 F.3d 798 at 813, and was 

pervasive enough to alter the terms and conditions of her 

employment.  

     81.  Finally, her employer knew about the misconduct as she 

complained to her supervisor about the unwelcome conduct and her 

supervisor was one of the persons who took part in the harassing 

behavior.
7/
   

     82.  Petitioner has met her burden of establishing a prima 

facie case of a hostile work environment based upon sexual 

harassment.
8/
  Respondent offered no legitimate non-

discriminatory reason for its actions.          

      RECOMMENDATION 

Upon the consideration of the facts found and conclusions of 

law reached, it is 

RECOMMENDED:   

That a final order be entered by the Florida Commission on 

Human Relations finding that, based upon Petitioner's failure to 

show that the Respondent is "an employer" as defined in section 

760.02(7), that the Employment Complaint of Discrimination be 

dismissed. 
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DONE AND ENTERED this 5th day of May, 2011, in Tallahassee, 

Leon County, Florida.       

S 
___________________________________ 

BARBARA J. STAROS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675   SUNCOM 278-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 5th day of May, 2011. 

      

                     

ENDNOTES 

 
1/
  Two exhibits were mistakenly referenced as Petitioner's 

Exhibit 11 during the hearing.  The exhibit admitted on page 519 

of the Transcript should have been referenced as Petitioner's 

Exhibit 12.   

 
2/
  According to the date of birth indicated on her Employment 

Charge of Discrimination, Petitioner was in her mid-40s at the 

time.  

 
3/
  While Mr. Reaves did not testify, a brief portion of his 

testimony from another proceeding was admitted into evidence in 

which he denied that she complained to him.  He did, however, 

acknowledge telling her that if a person who was causing trouble 

went to Wayne Frier about it, he would pack up their stuff before 

they got back from complaining.       

 
4/
  Mrs. VanEtten believes that "the rabbit" describes a quick 

rearranging of furniture in a mobile home.  It is unlikely, 

however, that Mr. VanEtten would perform "the rabbit, "as 

described by Petitioner, in Mrs. VanEtten's presence.    

 
5/
  Danny Jones' testimony regarding Petitioner's behavior is 

disregarded as not credible.   

 

 
6/
  There was some evidence that the conduct was physically 
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threatening, in that Petitioner is a petite woman and Mr. VanEtten 

was described as a tall, large man.  However, her testimony 

focused on her humiliation, rather than a feeling of being  

physically threatened.   

 
7/
  Had the conclusion of the threshold issue been otherwise, an 

examination of whether the Friers knew or should have known about 

the behavior would be appropriate.  There is no evidence that 

they knew.  Indeed, Petitioner tried to call one of them and was 

unsuccessful.  Under the operational structure that exists, i.e., 

the lot managers having control of the day-to-day operations, 

there is nothing to indicate that the Friers should have known 

about the behavior at Westgate.     

 
8/
  Petitioner did not pursue her retaliation claim.   
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS   

All parties have the right to submit written exceptions within     

15 days from the date of this recommended order.  Any exceptions 

to this recommended order should be filed with the agency that 

will issue the final order in this case.  
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STUART WINSOR, 
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PATHWAY TECHNOLOGIES, LLC, 

 

 Respondent. 
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Case No. 10-1830 

   

RECOMMENDED ORDER 

 

A formal hearing was conducted in this case on August 23, 

2010, in Sanford, Florida, before Lawrence P. Stevenson, a duly-

designated Administrative Law Judge with the Division of 

Administrative Hearings. 

APPEARANCES 

 

 For Petitioner:  Stuart Winsor, pro se 

                      1036 Greenwood Boulevard 

                      Lake Mary, Florida  32746 

 

 For Respondent:  Charles J. Thomas, Esquire 

                      Thompson, Sizemore, Gonzalez 

                        & Hearing, P.A.                                                                                                   

                      201 North Franklin Street, Suite 1600 

                      Tampa, Florida  33602 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent, Pathway Technologies, LLC 

("Pathway Technologies"), is an "employer" under the Florida 

Civil Rights Act of 1992 (the "Florida Civil Rights Act" or the 

"Act"), sections 760.01 through 760.11 and 509.092, Florida 
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Statutes, and, if so, whether Respondent committed unlawful 

employment practices contrary to section 760.10, Florida 

Statutes (2009),
1/
 by discriminating against Petitioner based on 

his religion. 

PRELIMINARY STATEMENT 

On or about December 21, 2009, Petitioner Stuart Winsor 

("Petitioner") filed with the Florida Commission on Human 

Relations ("FCHR") a Charge of Discrimination, dated 

December 10, 2009, against Pathway Technologies.  Petitioner 

alleged that he had been discriminated against pursuant to 

chapter 760, Florida Statutes and Title VII of the Federal Civil 

Rights Act as follows: 

My religion is of Christian faith.  On or 

about December 2008, I was hired by the 

Respondent to work in the position of Sales 

Representative.  One of the primary reasons 

I accepted the job offer was their bold 

Christian mission statement and ministry 

outreach by the company and the profession 

of Christian faith by the company principles 

[sic]. 

 

The job began with a company meeting held in 

Bonita Springs, Florida during the period of 

January 13-18, 2009.  During the meeting and 

when socializing after work, I was quite 

surprised by the behavior of the principles 

[sic] and management team.  Their behavior 

was not consistent with a Christian witness. 

 

On January 18, 2009, after the meeting, I 

voiced my concern to Michael Gans, about the 

behavior of what I witnessed.  Mr. Gans 

thanked me for my candor and let me know he 

was looking forward to working with me.  The 
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following day, January 19, 2009, Mr. Gans 

terminated my employment and the reason 

given was that they chose not to work with 

me. 

 

I believe that I have been discriminated and 

retaliated against in violation of Title VII 

of the Civil Rights Act of 1964, as amended. 

 

The FCHR investigated Petitioner's Charge of 

discrimination.  On March 11, 2010, the FCHR issued its 

determination that there was no reasonable cause to believe that 

it had jurisdiction of this matter.  The reason for this 

conclusion was:  "The Respondent is not an employer as defined 

in the Florida Civil Rights Act of 1992, Section 760.02(7), 

Florida Statutes." 

On April 2, 2010, Petitioner timely filed a Petition for 

Relief with the FCHR.  On April 6, 2010, the FCHR referred the 

case to the Division of Administrative Hearings (“DOAH”).  The 

case was assigned to Administrative Law Judge J.D. Parrish and 

scheduled for hearing on June 9, 2010.  The hearing was 

continued once, at Respondent's request, by order dated June 8, 

2010.  The case was rescheduled for August 23, 2010.  Due to an 

illness in Judge Parrish's family, the case was transferred to 

the undersigned on August 20, 2010.  The hearing was held as 

scheduled on August 23, 2010. 

At the hearing, Petitioner testified on his own behalf and 

presented the testimony of Gary Davis, founding pastor of Church 
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in the Winds.  Petitioner’s Exhibits 2 through 5, 8, 9, 15, 19, 

37 through 39, 43, 56, 57, 62, 68, 69, 70, 75, 78, and 79 were 

admitted into evidence.  Respondent presented the testimony of 

Michael Gans, an owner, member and officer of Pathway 

Technologies; David Robinson, an employee of Marriott Golf; and 

Michael Hamilton, director of operations at Pathway Technologies 

during the period relevant to this proceeding.  Respondent's 

Exhibits 1 through 5 were admitted into evidence. 

Petitioner testified in rebuttal. 

The two-volume transcript was filed at the Division of 

Administrative Hearings on September 13, 2010.  On September 22, 

2010, one day before the due date for filing proposed 

recommended orders, Respondent filed a motion for extension of 

time.  The motion suggested that, given the length of the 

hearing and complexity of the issues presented, an extension of 

the time for filing proposed recommended orders to October 4, 

2010, would be appropriate.  The motion stated that counsel for 

Respondent had attempted to contact Petitioner to ascertain his 

position on the motion, but that the phone number on 

Petitioner's pleadings was no longer in service.  The motion 

stated that Respondent had sent an email to Petitioner's 

electronic address, but had received no response.  Based on 

Respondent's motion and the representations made therein, the 



 5 

undersigned granted the motion for extension of time by order 

dated September 23, 2010. 

Respondent, unsure whether its motion would be granted and 

in an abundance of caution, filed its Proposed Recommended Order 

on the original due date, September 23, 2010.  Petitioner filed 

his Proposed Recommended Order after the close of business on 

October 4, 2010.  Respondent did not object to the late filing 

and Petitioner's Proposed Recommended Order has been considered 

in the writing of this Recommended Order. 

On September 29, 2010, Petitioner filed a written objection 

to the order granting extension.  Petitioner claimed that 

Respondent had made several factual misrepresentations regarding 

its efforts to reach him, and asserted that the undersigned had 

violated Petitioner's due process rights by granting the motion 

for extension before hearing Petitioner's objections.  The 

undersigned declined to address Petitioner's objection for the 

simple reason that granting Petitioner's request and withdrawing 

the order granting extension would have operated to Petitioner's 

detriment.  Respondent had met the original deadline.  

Petitioner had not met the deadline, and would not have had his 

Proposed Recommended Order considered absent the extension. 

On October 1, 2011, Petitioner filed a Motion for Mistrial.  

The motion is without merit and hereby denied without further 

discussion. 
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On March 3, 2011, Petitioner filed a document styled 

"Submission of New and Compelling Evidence," consisting of 

documents culled from In re: Pathway Holdings, LLC, Case No. 

8:11-bk-01162-MGW, United States Bankruptcy Court for the Middle 

District of Florida, Tampa Division.  Petitioner claims that 

these documents disprove testimony provided by Respondent's 

witnesses in the instant case as to the number of persons 

employed by Pathway Technologies.  Petitioner filed the 

documents after the closing of the record in this proceeding.  

The undersigned nonetheless reviewed the documents in order to 

determine whether the record should be re-opened in light of the 

"new and compelling evidence" asserted by Petitioner.  However, 

the documents on their face purport only to name employees of 

Pathway Holdings, LLC, as of the date of the debtor's motion to 

the bankruptcy court for an order authorizing payment of pre-

petition wages, salaries and benefits to the persons named 

therein.  The date of the motion was January 28, 2011, more than 

two years after the events relevant to this proceeding, and more 

than one year after Petitioner filed his initial Charge of 

Discrimination.  Thus, Petitioner's new evidence, even if it 

were admissible, is irrelevant to this case. 

The Proposed Recommended Orders of both parties have been 

considered in the writing of this Recommended Order. 
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FINDINGS OF FACT 

1.  Pathway Technologies is a turf management company.  Its 

main clients are golf courses.  Pathway Technologies was 

registered in 2006 as a Florida-limited liability company, with 

a principal address of 5004B U.S. 41 North in Palmetto. 

2.  Michael Gans is an owner, member and officer of Pathway 

Technologies.  He has owned 50 percent of the stock and served 

as its president since the company's inception.   

3.  Michael Gans described Pathway Technologies as a small 

company that required him to "wear multiple hats," working in 

operations and production, and as both a sales manager and a 

salesman.  Mr. Gans has been involved in every facet of the 

business.  No one else at Pathway Technologies has ever had the 

authority to supervise Mr. Gans' work or to fire him from the 

company. 

4.  The other 50 percent of Pathway Technologies' stock is 

owned by Mr. Gans' father, Stephen Gans, who formerly served as 

the company's chief executive officer.  Stephen Gans was not 

subject to supervision by any other person at Pathway 

Technologies.   

5.  Stephen and Michael Gans have been the only 

stockholders in and members of Pathway Technologies since 

shortly after its inception.  
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6.  In their capacities as owners, members and officers of 

Pathway Technologies, Michael and Stephen Gans made strategic 

decisions for the company as equals.  They shared in the profits 

and losses of the company. 

7.  Payroll tax records presented at the hearing indicated 

that, excluding Michael and Stephen Gans, Pathway Technologies 

had zero employees during the first two quarters of 2008, two 

employees during the third and fourth quarters of 2008, nine 

employees during the first quarter of 2009, 11 employees during 

the second and third quarters of 2009, and ten employees during 

the fourth quarter of 2009. 

8.  Pathway Holdings, LLC ("Pathway Holdings") is a 

Florida-limited liability company registered in 2008, with a 

principal address of 5002B U.S. 41 North in Palmetto.  Pathway 

Holdings was created in July 2008 to purchase Organica 

Technologies, LLC ("Organica"), a Pennsylvania company that 

manufactured biological products for sale to retail lawn and 

garden centers.  From the time of its creation through the end 

of 2009, Pathway Holdings was neither a parent nor a subsidiary 

of Pathway Technologies. 

9.  Pathway Holdings' articles of organization stated that 

the company's members at the time of organization were Stephen 

Jaeb and Stephen Gans.  The same two men are listed as "managing 

members/managers" in each subsequent annual report filed with 
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the Division of Corporations.  At the hearing, Michael Gans 

testified that he has an ownership interest in and acts as a 

managing partner of Pathway Holdings.  

10.  Pathway Holdings purchased Organica in August 2008. 

11.  Michael Gans testified that, after Pathway Holdings 

purchased Organica, Pathway Technologies conducted business with 

Organica at arm's length.  Pathway Technologies purchased 

Organica's products, such as lawn boosters and microbial soil 

conditioners, for use by its turf division.  Pathway 

Technologies was also a distributor of its own products and 

those of other manufacturers, and purchased Organica's products 

for resale.  Organica invoiced Pathway Technologies for these 

sales, and Pathway Technologies paid the invoices.  There was 

never an exclusive purchasing or distributorship arrangement 

between Pathway Technologies and Organica. 

12.  Through the end of 2009, Organica's principal place of 

business remained in the Philadelphia, Pennsylvania area.
2/
 

13.  Through the end of 2009, no employee of Pathway 

Technologies was ever employed at the same time by Organica.  No 

employee moved from one company to the other.  The companies did 

not share employees.  Employees of one company were never given 

assignments to perform for the other. 



 10 

14.  Through the end of 2009, Stephen Gans was the chief 

operating officer of Organica, Steve Register was president of 

Organica, and Stephen Jaeb was the managing partner of Organica. 

15.  During the months of July and August 2009, 

Mr. Register and Organica's vice president of marketing 

Dee Merica worked out of offices at 5002B U.S. 41 North in 

Palmetto.  With that exception, all of Organica's employees were 

located outside the State of Florida from the time Pathway 

Holdings acquired the company through the end of 2009. 

16.  Organica hired and fired its own employees.  Organica 

had its own employee handbook and its own employee, Beverly 

Monroe, to perform human resources duties.  Organica had its own 

federal employer identification number and handled its own 

payroll.  Organica had a separate telephone number from either 

of the Pathway companies. 

17.  After Pathway Holdings acquired Organica in August 

2008, employees of Pathway Technologies were required to sign a 

document titled, "Pathway Technologies, LLC and/or Organica 

Technologies, LLC Company-Employee Confidentiality Agreement."  

The document is a standard agreement under which the employee 

agrees not to disclose confidential information or trade secrets 

to which the employee is exposed during the course of his 

duties.  For the purposes of the matters at issue in this 

proceeding, the relevant datum is that the document refers to 
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Pathway Technologies "and/or" Organica "collectively or 

individually" as "the Company." 

18.  Michael Gans testified that the confidentiality 

agreement was created at his direction.  Mr. Gans wanted both 

companies covered by a single document because Pathway 

Technologies salespeople would be selling Organica products.  In 

order to knowledgeably and aggressively sell Organica products, 

the Pathway Technologies salespeople would need to know 

confidential information about the formulation, fermentation and 

preparation of those products.  Ms. Gans wanted to be certain 

that the confidentiality provisions covering Organica employees 

would also apply to Pathway Technologies' salespeople. 

19.  Petitioner introduced a document that he obtained from 

the Organica website at some time between April and early June 

2010.  This document carried the heading "Company Directory" and 

listed 20 names, with phone numbers and email addresses for each 

name.  Based on the email addresses, only six of the 20 names 

appearing in the Company Directory were those of Organica 

employees.  With the exception of Stephen Gans, who listed a 

personal email address, the remainder of the names had Pathway 

Technologies email addresses. 

20.  Michael Gans testified that the Organica web site was 

the work of an independent web designer named Stephen Wells, who 

worked under contract to create web sites for both Pathway 
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Technologies and Organica.  Mr. Gans testified that the web 

sites for Organica and Pathway Technologies were not high 

priorities for these small companies, and that Mr. Wells was not 

given a great deal of direction in creating the sites.  Mr. Gans 

stated that Mr. Wells mistakenly inserted information for 

Pathway Technologies into the Organica directory.   

21.  Further, Mr. Gans testified that several of the people 

listed with Pathway Technologies email addresses were not 

employees of either Pathway Technologies or Organica.  Mr. Gans 

stated that some non-employees who performed services for the 

company were permitted to maintain Pathway Technologies email 

accounts for ease of communication.  Larry Kimbro is a friend of 

Mr. Gans and owns a commercial kitchen design business.  

Mr. Kimbro performed some unpaid public relations work for 

Pathway Technologies and was given a company email account to 

facilitate his efforts.  Pathway Technologies did not direct the 

manner or means of the services provided by Mr. Kimbro.  Mark 

Warren was a friend of Mr. Gans, who was also a partner in 

Pathway Holdings.  Mr. Warren had a Pathway Technologies email 

account though he never performed any work for the company.  

Michael Gans' mother, Judy Gans, performed unpaid services for 

the company and had a Pathway Technologies email address. 

22.  The name of at least one other person who was not an 

employee of Pathway Technologies appeared on the company's web 
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site for a short period.  Barney Cherry was briefly a consultant 

and independent sales representative for Pathway Technologies, 

but was not an employee of or paid by Pathway Technologies.  

While he consulted for Pathway Technologies, Mr. Cherry was the 

head sales manager for The Andersons, Inc., another manufacturer 

and marketer of turf products and plant nutrients. 

23.  In any event, this "Company Directory" demonstrated at 

most that there may have been some integration of the two 

companies as of April, May or June of 2010, long after 

Petitioner's involvement with Pathway Technologies.  It is 

undisputed that Pathway Technologies was merged into Pathway 

Holdings in January 2010, giving Pathway Technologies and 

Organica a common owner as a preliminary step to creating an 

integrated company.  However, the companies' status as of mid-

2010 has no bearing on Petitioner's claim regarding Pathway 

Technologies' allegedly improper termination of his employment 

in January 2009. 

24.  In January 2010, Organica's corporate address was 

changed from Pennsylvania to 5002B U.S. 41 North in Palmetto.  

Also in January 2010, Pathway Technologies and Pathway Holdings 

merged, with Pathway Holdings remaining as the surviving entity.  

Following the merger, the employees of Pathway Technologies 

became employees of Pathway Holdings.  As of the date of the 
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hearing, Pathway Technologies had no employees and was in the 

process of being formally dissolved. 

25.  Petitioner offered into evidence two business 

directories, one created by the Economic Development Council of 

the Manatee Chamber of Commerce, and the other released under 

the general auspices of the Manatee County Chamber of Commerce.  

The Economic Development Council directory listed Pathway 

Technologies' address as 5002B U.S. 41 North, whereas the 

general Chamber of Commerce directory listed Pathway 

Technologies' address as 5004B U.S. 41 North. 

26.  Mr. Gans testified that this information had been 

provided to the Chamber of Commerce by Mr. Kimbro, acting as 

Pathway Technologies' outside public relations contact.  

Mr. Gans explained the address disparity in terms of the dates 

of the directories.  When Pathway Technologies merged with 

Pathway Holdings in January 2010, the former's address changed 

from 5004B U.S. 41 North to 5002B U.S. 41 North.  Therefore, the 

Economic Development Council directory must have been created in 

2010, and the general Chamber of Commerce directory must have 

been produced in 2009 or earlier. 

27.  Petitioner had no firsthand knowledge of how many 

employees Pathway Technologies employed at any given time.  

Using internet research, Petitioner created a list of 
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"confirmed" and "suspected" Pathway Technologies employees that 

he used to refresh his memory as he testified.
3
 

28.  As to the names on Petitioner's list, Michael Gans 

testified that Delores and Glenn Anderson had never been 

associated with Pathway Technologies.  In fact, Mr. Gans had 

never heard of them. 

29.  Deepa Mehta was a member of Pathway Technologies at 

its inception in 2006, but left the company shortly thereafter 

for personal reasons.  Ms. Mehta was never an employee of the 

company, nor was she paid a salary by the company. 

30.  Stephen Jaeb is a member of Pathway Holdings, but has 

never been a member or employee of Pathway Technologies. 

31.  Wendell Cave, Roger Welker, and Jerry Mills worked for 

a company named Independent Turf Partners ("ITP"), a Stuart 

based company.  In November 2008, Pathway Technologies explored 

the possibility of using ITP as the distribution arm of its turf 

division.  However, nothing came of this exploration, and 

Messrs. Cave, Welker and Mills were never employed or paid by 

Pathway Technologies. 

32.  Mr. Gans testified that 11 people on Petitioner's list 

had been employed by Pathway Technologies at one time or another 

over the course of 2008 and 2009: Eastland Collen, Michael Dean, 

Richard Gray, Michael Hamilton, William Nye, Dwight Pickett, 

Charles Turvin, Toby Washburn, Jeff Wells, Scott Reidel, and 
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Ryan Brooks.  All of these individuals are accounted for in 

Pathway Technologies' payroll records. 

33.  The evidence established that at no time relevant to 

this proceeding did Pathway Technologies employ more than 11 

people.   

34.  Michael and Stephen Gans mutually ran Pathway 

Technologies.  Neither of them could be hired or fired by the 

company.  Their work could not be regulated or supervised by the 

company.  They did not report to someone higher in the company.  

Neither man had a contract of employment with the company.  Both 

men shared in the profits, losses and liabilities of the 

company.  Thus, Michael and Stephen Gans could not be considered 

employees of Pathway Technologies. 

35.  Even if Michael and Stephen Gans were counted as 

employees, the total number of individuals directly employed by 

Pathway Technologies at any one time would reach only 13. 

36.  Petitioner contends that Pathway Technologies and 

Organica should be considered a "single employer" or "integrated 

employer" under prevailing precedents, meaning that their 

employees could be aggregated to reach the threshold number of 

15 for purposes of the Florida Civil Rights Act. 

37.  The evidence established that, during 2008 and 2009, 

Pathway Technologies and Organica had their places of business 

in different states and did not share employees.  The companies' 
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business operations were conducted at arm's length.  Pathway 

Technologies purchased Organica's products for distribution, and 

for use in its own consultative turf management operation. 

38.  In 2008 and 2009, Organica controlled its own labor 

relations: it hired and fired its own employees, managed its own 

payroll, maintained its own employee handbook, and had its own 

employee assigned to perform human resources duties. 

39.  Stephen Gans was a member of both Pathway Technologies 

and Pathway Holdings, the latter of which owned Organica after 

August 2008.  Stephen Gans was listed as a manager/member in the 

Division of Corporations filings of both Pathway Technologies 

and Organica. 

40.  Michael Gans is listed as a manager/member in the 

Pathway Technologies filings with the Division of Corporations.  

He is not named in the filings for Organica, though he testified 

that he in fact has an ownership interest in Organica and acts 

as a managing partner in Organica's parent, Pathway Holdings. 

41.  As more fully explained in the Conclusions of Law 

below, Petitioner has failed to establish that Pathway 

Technologies is an "employer" as that term is defined in section 

760.02(7) which is an indispensible threshold element of 

Petitioner's claim for relief.  Therefore, there is no need to 

make findings as to the remainder of Petitioner's claim.  
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CONCLUSIONS OF LAW 

42. The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

43. The Florida Civil Rights Act prohibits discrimination 

in the workplace, and prohibits retaliation against an employee 

for engaging in protected activity such as filing a charge of 

discrimination with the FCHR. 

44.  The FCHR's enforcement authority as to workplace 

discrimination is limited to acts committed by an "employer" as 

defined by section 760.02(7): 

"Employer" means any person employing 15 or 

more employees for each working day in each 

of 20 or more calendar weeks in the current 

or preceding calendar year, and any agent of 

such a person. 

 

45.  The Florida Civil Rights Act's definition of 

"employer" corresponds to the definition of employer found in 

Title VII of the Civil Rights Act of 1964 ("Title VII") at 42 

U.S.C. § 2000e(b), which provides in relevant part: 

The term "employer" means a person engaged 

in an industry affecting commerce who has 

fifteen or more employees for each working 

day in each of twenty or more calendar weeks 

in the current or preceding calendar year, 

and any agent of such a person.... 

 

46.  Because the Florida Civil Rights Act was modeled on 

Title VII, Florida courts have determined that federal case law 
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interpreting Title VII applies when a court is called upon to 

construe the Florida Civil Rights Act.  See Valenzuela v. 

GlobeGround North America, LLC, 18 So. 3d 17, 21 (Fla. 3d DCA 

2009); Patterson v. Consumer Debt Mgmt. and Educ., Inc., 975 So. 

2d 1290, 1291 (Fla. 4th DCA 2008); Byrd v. BT Foods, Inc., 948 

So. 2d 921, 925 (Fla. 4th DCA 2007). 

47.  Under Title VII, the phrase "current or preceding 

calendar year" refers to the calendar year in which the alleged 

discrimination or retaliation occurred, and to the calendar year 

that preceded the act.  Komorowski v. Townline Mini-Mart and 

Rest., 162 F.3d 962, 966 (7th Cir. 1998); Mousa v. Lauda Air 

Luftfahrt, A.G., 258 F. Supp. 2d 1329, 1334 (S.D. Fla. 2003).   

48.  The unlawful acts in this case were alleged to have 

occurred in January 2009.  Therefore, Petitioner was required to 

demonstrate that Pathway Technologies had 15 or more employees 

during each working day in 20 or more calendar weeks in 2008 or 

2009 to be covered under the Florida Civil Rights Act.  McKenzie 

v. Davenport-Harris Funeral Home, 834 F.2d 930, 932 (11th Cir. 

1987).
4/
 

49.  The United States Supreme Court has held that persons 

who control an enterprise are not "employees" to be counted when 

determining coverage under Federal antidiscrimination 

legislation.  Clackamas Gastroenterology Assoc., P.C. v. Wells, 

538 U.S. 440 (2003).
5/
  In Clackamas, the Court determined that 
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common law master-servant concepts should be applied to arrive 

at a definition of "employee" where the statutory definition is 

"a mere 'nominal definition' that is 'completely circular and 

explains nothing.'"  538 U.S. at 444 (quoting Nationwide Mutual 

Ins. Co. v. Darden, 503 U.S. 318, 323 (1992)).  The Court found 

the following six factors relevant in determining whether a 

shareholder or director should be counted as an employee: 

Whether the organization can hire or fire 

the individual or set the rules and 

regulations of the individual's work; 

 

Whether and, if so, to what extent the 

organization supervises the individual's 

work; 

 

Whether the individual reports to someone 

higher in the organization; 

 

Whether and, if so, to what extent the 

individual is able to influence the 

organization; 

 

Whether the parties intended that the 

individual be an employee, as expressed in 

written agreements or contracts; and 

 

Whether the individual shares in the 

profits, losses, and liabilities of the 

organization. 

 

Clackamas, 538 U.S. at 449-450 (quoting Equal Employment 

Opportunity Commission Compliance Manual § 605:0009). 

50.  Applying the Clackamas test to the findings of fact 

concerning Michael and Stephen Gans, it is concluded that 

neither man was an employee of Pathway Technologies for purposes 
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of section 760.02(7).  Michael and Stephen Gans were owners, 

members and officers of Pathway Technologies.  The company did 

not supervise either of the men in their work.  Neither man 

reported to anyone higher in the company.  Michael and Stephen 

Gans supervised the company's business, made strategic decisions 

for the company, and shared in the company's profits and losses.  

There was no evidence of an employment agreement between the 

company and either Michael or Stephen Gans. 

51.  The United States Supreme Court has ruled that the 

proper basis for determining whether an employer has an 

employment relationship with an individual on a given day is the 

"payroll method," i.e., whether the individual appears on the 

employer's payroll records for the day in question.  Walters v. 

Metropolitan Educ. Enter., Inc., 519 U.S. 202, 206-207 (1997), 

followed by Laurie v. Ala. Court of Criminal Appeals, 256 F.3d 

1266, 1268-1269 (11th Cir. 2001). 

52.  Not including Michael or Stephen Gans, no more than 

two persons appear on Pathway Technologies' payroll records at 

any given time during 2008, and no more than eleven individuals 

appear on Pathway Technologies' payroll records at any given 

time during 2009.  Even if Michael and Stephen Gans were counted 

as employees, the payroll of Pathway Technologies never reached 

the fifteen employee threshold set by Section 760.02(7), Florida 

Statutes, during the years 2008 or 2009. 
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53.  In McKenzie, 834 F.2d at 933, the court set forth the 

standard for determining whether two or more entities should be 

treated as a single employer for purposes of Title VII: 

The predominant trend in determining whether 

two businesses should be treated as a single 

or joint employer under § 2000e(b) is to 

apply the standards promulgated by the 

National Labor Relations Board (NLRB).  The 

NLRB factors include: (1) interrelation of 

operations, (2) centralized control of labor 

relations, (3) common management, and (4) 

common ownership or financial control.  The 

showing required to warrant a finding of 

single employer status has been described as 

"highly integrated with respect to ownership 

and operations."  (Citations and footnote 

omitted) 

        

54.  Petitioner contended that Pathway Technologies and 

Organica should be treated as a single employer, and that their 

employees should be aggregated for purposes of reaching the 

statutory threshold of fifteen employees. 

55.  Application of the McKenzie criteria to the facts in 

the instant case does not lead to the conclusion that Pathway 

Technologies and Organica were "highly integrated" in their 

ownership and operations.  There was clearly an element of 

common ownership, as Michael and Stephen Gans were the 

controlling members of Pathway Technologies and also had an 

ownership interest in Pathway Holdings, which purchased Organica 

in August 2008.  However, common ownership alone is insufficient 

to establish that two entities meet the "integrated employer" 
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test in the absence of other indicia of integration.  See 

Kolczynski v. United Space Alliance, LLC, 2005 U.S. Dist LEXIS 

20508, 11-13 (M.D. Fla. 2005); Cruz-Lovo v. Ryder System, Inc., 

298 F. Supp. 2d 1248, 1254 (S.D. Fla. 2003). 

56.  The evidence established that during 2008 and 2009, 

Pathway Technologies and Organica operated in different states 

and that they did not share employees.  They conducted business 

with each other at arm's length.  In 2008 and 2009, Organica 

controlled its own labor relations: it hired and fired its own 

employees, managed its own payroll, maintained its own employee 

handbook, and had its own employee assigned to perform human 

resources functions.   

57.  The companies had one officer in common, Stephen Gans.  

Pathway Technologies and Organica shared an employee 

confidentiality agreement in order to protect Organica's trade 

secrets.  These factors were the only indicia of operational 

integration between the two companies, and do not establish that 

the companies were "highly integrated" with respect to their 

operations.  Pathway Holdings took actions in 2010 that resulted 

in greater integration of the companies, but those actions were 

taken long after Petitioner's involvement with Pathway 

Technologies had ended.   

58. A demonstration that Respondent was an "employer" as 

defined in section 760.02(7) is an essential, threshold element 
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of Petitioner's prima facie case of employment discrimination.  

Arbaugh, 546 U.S. at 516.  Petitioner's evidence was 

insufficient to establish that Pathway Technologies employed 15 

or more employees for each working day in each of 20 or more 

calendar weeks in 2008 or 2009.  Therefore, Petitioner has 

failed to prove a prima facie case of unlawful employment 

discrimination. 

RECOMMENDATION 

 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that Petitioner failed to prove that 

Pathway Technologies, LLC is an "employer" pursuant to section 

760.02(7) and dismissing the Petition for Relief filed in this 

case. 

DONE AND ENTERED this 5th day of May, 2011, in Tallahassee, 

Leon County, Florida. 

S                                   

LAWRENCE P. STEVENSON 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675   SUNCOM 278-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 5th day of May, 2011. 

 

 

ENDNOTES 

 
1/
  Citations shall be to Florida Statutes (2009) unless 

otherwise specified.  Section 760.10, Florida Statutes, has been 

unchanged since 1992. 
 
2/
  Petitioner offered corporate filings for Organica that 

indicated an address of 5004B U.S. 41 North in Palmetto as the 

company's registered office in 2008 and 2009.  Michael Gans 

testified that these filings were incorrect and that Organica's 

principal business address did not change from Pennsylvania to 

Florida until January 2010.  The undersigned is persuaded that 

the company employed a Florida address as its "registered 

office" for purposes of its Division of Corporations filings, 

but that it continued to have a principal place of business in 

Pennsylvania through the end of 2009. 

 
3/
  In his Proposed Recommended Order, Petitioner stated that his 

list was entered into evidence at the hearing, over his 

objection.  In fact, the list was not entered into evidence.  

Because Petitioner was testifying from the list, the undersigned 

directed Petitioner to show the list to counsel for Respondent.  

Neither party moved the list into evidence. 

  

 
4/
  The McKenzie court characterized the plaintiff's burden as 

"proving that subject matter jurisdiction exists," 834 F.2d at 

932.  The United States Supreme Court has since held that Title 

VII's "employee numerosity" requirement is not a question of 

subject matter jurisdiction but an ingredient of the plaintiff's 

claim for relief.  Arbaugh v. Y&H Corp., 546 U.S. 500, 516 

(2006).  This distinction was relevant in Arbaugh because the 

defendant raised the numerosity question only after the 

evidentiary hearing.  If numerosity were jurisdictional, then 

defendant could raise it at any point in the proceedings; if it 

were an element of plaintiff's claim, then the defendant had 

waived the issue by failing to raise it at the hearing.  In the 

instant case, the distinction does not avail Petitioner because 

the numerosity question was raised by Respondent at the outset 

of the case and was fully litigated at the hearing. 
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5/
  Clackamas dealt with the Americans with Disabilities Act, 42 

U.S.C. §§ 12101 et seq.  Mehta v. HCA Health Servs. of Fla., 

Inc., 2006 U.S. Dist. LEXIS 79536 (M.D. Fla. 2006), applied the 

Clackamas test in the Title VII context. 
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

SEBASTIAN B. BARBAGALLO, 

 

     Petitioner, 

 

vs. 

 

OCEAN PARK CONDOMINIUM 

ASSOCIATION, 

 

 Respondent. 
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Case No. 11-0469 

   

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing was held in this matter 

on March 17, 2011, before J. D. Parrish, a designated 

Administrative Law Judge of the Division of Administrative 

Hearings, in Viera, Florida.  

APPEARANCES 

 For Petitioner:  Sebastian B. Barbagallo, pro se 

                      311 Taylor Avenue, G-19 

                      Cape Canaveral, Florida  32920 

                       

 For Respondent:  Joe Teague Caruso, Esquire 

                      Law Office of Caruso, Swerbilow 

                        & Camerota, P.A. 

                      190 Fortenberry Road, Suite 107 

                      Merritt Island, Florida  32954-1271 

 

STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent committed a 

discriminatory housing practice in violation of chapter 760,  
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Florida Statutes (2010).  All statutory references will be to 

Florida Statutes (2010), unless otherwise indicated. 

PRELIMINARY STATEMENT 

 On January 28, 2011, the Florida Commission on Human 

Relations (FCHR) transmitted to the Division of Administrative 

Hearings (DOAH) a Petition for Relief filed by Petitioner, 

Sebastian B. Barbagallo (Petitioner).  The petition alleged that 

Respondent, Ocean Park Condominium Association (Respondent), as 

management of a condominium complex, had violated provisions of 

Florida law related to unlawful housing practices.  More 

specifically, Petitioner argues that he and his wife are 

entitled to accommodations based upon their handicaps and that 

Respondent has failed or refused to afford them the relief 

sought. 

This case was scheduled for formal hearing for March 17, 

2011, and a Notice of Hearing was provided to all parties at 

their addresses of record.  At the hearing, Petitioner testified 

in his own behalf and offered the testimony of his wife, Elinor 

Barbagallo.  Petitioners submitted a Composite Exhibit 1 that 

was admitted into evidence.  Respondent submitted Exhibits  

1 through 2 that were also admitted.  Hearsay evidence, although 

admissible in administrative hearings, may not form the basis 

for a finding of fact except as provided by law.  See  

§ 120.57(1)(c), Fla. Stat. 
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A transcript will not be filed in this cause.  The parties 

were granted ten days' leave within which to file proposed 

recommended orders.  Neither party timely filed a proposed 

order.  This Recommended Order is entered to resolve all 

outstanding issues pertinent to the case.  

FINDINGS OF FACT 

1.  On or about November 18, 2010, Petitioner filed a 

Housing Discrimination Complaint.  The complaint was the second 

or third of such complaints filed encompassing the same or 

similar issue:  Petitioner's desire to have a laundry within his 

personal condominium unit. 

2.  Pursuant to FCHR procedure, an investigation of the 

matter was completed that resulted in a Notice of Determination 

of No Cause.  Essentially, FCHR found that based upon the 

allegations raised by Petitioner, there was no cause from which 

it could be found that Respondent had violated the Florida Fair 

Housing Act.   

3.  Thereafter, Petitioner elected to file a Petition for 

Relief to challenge the determination and to seek administrative 

relief against Respondent for the alleged violation.  FCHR then 

forwarded the matter to DOAH for formal proceedings. 

4.  Petitioner and his wife own and reside in a condominium 

unit on the second floor of the Ocean Park Condominium complex.  

The property is located in Brevard County, Florida, and is 
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subject to covenants and restrictions adopted at the time the 

unit was converted from an apartment to a condominium.  There is 

no elevator to service Petitioner's second-story unit. 

5.  Previously, the building and all units therein were 

designed and occupied as rental apartments.  Although the 

property was converted several years ago, the basic structure of 

the building was not materially changed.  The condominium 

complex has amenities that include a commonly owned laundry 

facility.   

6.  At all times material to the allegations of this case, 

Petitioner knew or should have known that a laundry could not be 

located within his unit as no owner may lawfully have a laundry.  

Further, it was evident to Petitioner that his unit was located 

on the second floor accessed only by stairs at the time he 

purchased the condominium.   

7.  Although Petitioner's unit is plumbed and wired for a 

washer and dryer, the laundry connections were not constructed 

in accordance with, or approved by, condominium rules and 

regulations.  Should Petitioner attempt to connect a washer 

and/or dryer within the unit, Respondent would take legal action 

to enforce the condominium rules and seek an injunction 

prohibiting the use of the appliances.  Respondent does not 

believe the units were constructed so that each unit could have 

laundry facilities.  Additionally, Respondent will take legal 
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action to remove laundry facilities found in any unit of the 

complex. 

8.  Petitioner is 90+ years old and announced that hauling 

laundry from his second-story unit to the common laundry 

facility is difficult, if not impossible for him to continue to 

do.  Petitioner has numerous medical conditions that make 

climbing stairs and carrying laundry very difficult.  

Additionally, Petitioner's wife has medical issues that preclude 

her from transferring the laundry down and back to the 

condominium unit.  Although the medical evidence submitted by 

Petitioner is hearsay, it is accepted that Petitioner and his 

wife have great difficulty navigating to their second-story 

unit.   It is also accepted that carrying laundry to and from 

the laundry facilities would be a great burden to them. 

9.  Petitioner previously filed a complaint against 

Respondent and asked for relief based upon disability or 

handicap, since neither he nor his wife can do laundry as 

prescribed by the condominium.  In settlement of the prior 

complaint with FCHR, Respondent agreed to provide an aide to 

Petitioner who will carry the laundry down from Petitioner's 

unit to the condominium laundry, and return the laundry up to 

the apartment.  Petitioner must do the actual work of loading, 

unloading, and preparing the laundry for return to the unit. 
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10.  The parties voluntarily executed a Conciliation 

Agreement that provided, in pertinent part: 

6.  It is understood that this Agreement 

does not constitute an admission on the part 

of the Respondent that it violated the Fair 

Housing Act of 1983, as amended. 

 

7.  Complainant agrees to waive and release 

any and all claims against the Respondent 

with respect to any matters which were or 

might have been alleged in the complaint 

filed with the Commission or with the United 

States Secretary of Housing and Urban 

Development, and agrees not to institute a 

lawsuit based on the issues alleged in these 

complaints under any applicable ordinance or 

statute in any court of appropriate 

jurisdiction as of the date of this 

Agreement.  Said waiver and release are 

subject to Respondent’s performance of the 

premises and representations contained in 

1a, 1b, and 2b herein. 

 

11.  After entering into the conciliation agreement, 

Petitioner, his wife, and Respondent executed a Settlement of 

Laundry Complaint.  Petitioner did not employ a lawyer to give 

him legal advice before signing the conciliation agreement or 

the settlement agreement.  The settlement outlines the terms 

upon which Respondent is to provide assistance to Petitioner to 

facilitate laundry duties. 

12.  Petitioner claims the only acceptable remedy at this 

time, is to allow Petitioner to connect a washer and dryer 

within his unit so that he and his wife may do laundry without 

leaving their home, and at such times as they may wish to 
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perform the laundry.  Petitioner maintains that this remedy will 

eliminate the expense of paying the aide to assist him and will 

be an overall savings to the condominium association. 

13.  Respondent maintains that it is willing to abide by 

the terms of the settlement agreement previously reached with 

Petitioner and that the terms of the settlement control the 

instant case.  Further, Respondent asserts no facts support a 

legal basis for setting aside the agreement.  The only changes 

in circumstances since the execution of the settlement are: 

Petitioner is older, Petitioner and his wife are more infirm, 

and Petitioner does not want to have to schedule the laundry as 

previously agreed, due to medical appointments.  With the 

exception of the number of medical appointments, all of the 

"changed circumstances" were reasonably foreseeable at the time 

the settlement was signed. 

CONCLUSIONS OF LAW 

14.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of these 

proceedings.  §§ 120.569 and 120.57(1), Fla. Stat. 

15.  Under the Florida Fair Housing Act (the act), it is 

unlawful to discriminate in housing.  More specifically,  

section 760.23, Florida Statutes, provides in part: 

(2)  It is unlawful to discriminate against 

any person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 
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or in the provision of services or 

facilities in connection therewith, because 

of race, color, national origin, sex, 

handicap, familial status, or religion. 

 

16.  In this matter, Petitioner bears the initial burden of 

proof to establish a prima facie case of discrimination by a 

preponderance of the evidence.  Generally, once a complainant 

establishes membership in a protected class and proof that he or 

she was treated differently than others not in the class, the 

burden of proof then shifts requiring the offending party to 

articulate a nondiscriminatory motive or objective for the 

alleged discriminatory conduct.  If, however, the complainant 

(in this case Petitioner) fails to establish a prima facie case 

of discrimination, the matter ends.  See, e.g., Nat'l Indus., 

Inc. v. Comm'n on Human Rel., 527 So. 2d 894 (Fla. 5th DCA 

1988).  

17.  In this case, Petitioner's claim fails for a number of 

reasons.  First, Petitioner did not establish that he is 

handicapped as that term is defined in the act.  If Petitioner 

is not a member of a protected class, any action or inaction 

taken against his interests would not be discrimination.  Being 

elderly or infirm is not, of itself, a handicap.  Assuming the 

medical reports submitted by Petitioner could support a finding 

of fact, at best they establish that climbing stairs and 

carrying laundry is not recommended for Petitioner or his wife.  
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Since Petitioner lives on the second floor of a building that 

has no elevator, climbing stairs is unavoidable.   

18.  Second, assuming arguendo that Petitioner is 

handicapped as contemplated by the act, Petitioner failed to 

establish that he was treated differently than a non-handicapped 

person, or that an accommodation must be considered in the 

specific manner sought.  All residents/owners of the 

condominiums are treated the same.  All are prevented from 

installing laundry facilities within their individual units.  

All are permitted to use the common laundry.  Respondent has 

accommodated Petitioner by providing assistance to transport the 

laundry to and from the common laundry.  This accommodation 

adequately addresses Petitioner’s issue of climbing stairs and 

carrying laundry.   

19.  Finally, the issue presented in this case is identical 

to the issue previously litigated and resolved by conciliation 

and settlement agreements.  If Petitioner were entitled to an 

accommodation, the parties have previously negotiated and 

entered into an agreement as to Respondent's responsibility in 

this matter.  Petitioner may not unilaterally renegotiate the 

agreement.  If Petitioner has a remedy that would allow him to 

install a washer/dryer within his unit, it is not through this 

venue.   
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20.  Instead of seeking legal advice to determine whether 

there is a civil remedy for the matter, Petitioner has returned 

to FCHR to impose sanctions against Respondent.  It is concluded 

that Petitioner has failed to meet his burden of proof.  

Further, the terms of the agreements previously entered into, 

control and provide for the accommodation that Respondent must 

provide. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a Final Order dismissing Petitioner's claim of 

discrimination, but reminding Respondent of the terms of the 

parties' agreement regarding accommodation for Petitioner's 

laundry needs.  

DONE AND ENTERED this 3rd day of May, 2011, in Tallahassee, 

Leon County, Florida. 

S                                   
J. D. PARRISH 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 3rd day of May, 2011. 
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